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CENTRAL  GEORGIA  POWER  COMPANY  v.  CORNWELL. 

1.  Primarily,  the  question  of  the  competency  of  a  witness  to  testify  is  a 
preliminary  one  for  the  trial  court. 

(a)  A  witness  is  competent  to  testify  as  to  the  market  value  of  farm 
land,  if  he  has  had  an  opportunity  for  forming  an  opinion  as  to  its 
value. 

2.  The  general  rule  is  that  instructions  by  the  court  to  the  jury  must  be 
warranted  by  the  evidence. 

(a)  Where  instructions  are  given  that  are  not  warranted  by  the  evidence 
and  are  calculated  to  mislead  and  confuse  the  jury,  the  error  requires 
a  new  trial. 

3.  An  appeal  from  an  award  of  assessors  appointed  in  condemnation  pro- 
ceedings under  the  Civil  Code,  §§  6206  et  seq.,  is  a  de  novo  investigation, 
and  the  defendant  in  such  proceedings  may  file  an  appropriate  legal 
defense  thereto. 

(o)  In  such  a  case,  where  the  condemnor  had  described  the  entire  tract 
of  land  of  the  condemnee,  out  of  which  it  was  proposed  to  take  tlie 
condemned  land,  as  containing  125  acres,  it  was  not  error  for  the  court 
to  refuse  to  strike  a  portion  of  the  condemnee's  plea  which  averred  that 
the  tract  contained  176  acres,  instead  of  125  acres  as  alleged  by  the 
condemnor,  which  would  be  affected  by  the  taking  of  the  land  specified 
in  the  notice. 

XOVEMBER  14,  1912. 

Condemnation  of  land.  Before  Judge  J.  B.  Park.  Jasper  su- 
perior court.    November  28,  1911. 

Walter  T.  Johnson,  Greene  F.  Johnson,  and  Hatcher  &  Smith, 
for  plaintiff.    W.  8.  Florence,  for  defendant. 


Digitized  by 


Google 


2  CENTRAL  GEORGIA  POWER  CO.  v.  CORKWELL.         Q39 

Hill,  J.  The  Central  Georgia  Power  Company  instituted  pro- 
ceedings to  condemn  certain  land  belonging  to  the  defendant,  Mrs. 
Corn  well,  under  tlie  Civil  Code,  §§  5206  et  seq.  The  assessors 
awarded  her  the  sum  of  $2,400.  An  appeal  from  the  award  was 
taken  to  the  superior  court,  and  on  the  trial  of  the  case  there  the 
jury  returned  a  verdict  for  $4,000  against  the  condemnor.  A 
motion  for  a  new  trial  was  overruled,  and  the  condemnor  excepted. 

1.  It  will  be  unnecessary  to  quote,  or  discuss  separately,  each 
assignment  of  error  contained  in  the  record.  There  are  numerous 
grounds  of  the  motion  for  a  new  trial,  to  which  the  principles  of 
law  here  ruled  may  be  applied  as  demanded.  Three  controlling 
questions  are  presented  for  decision.  (1)  The  competency  of  wit- 
nesses to  testify  as  to  the  value  of  land  taken,  and  consequential 
damages  to  other  property,  in  cases  where  corporations  are  au- 
thorized by  law  to  take  or  damage  private  property  for  public  uses. 
(2)  Whether  certain  charges  given  by  the  court,  which,  though 
correctly  stating  abstract  principles  of  law,  were  not  authorized  by 
the  evidence,  constituted  harmful  error  requiring  a  new  trial.  (3) 
Whether  the  court  erred  in  overruling  the  motion  to  strike  par- 
agraph 2  of  the  special  plea  offered  by  the  defendant  upon  the 
trial  of  the  appeal. 

It  is  unnecessary  to  discuss  the  different  elements  to  be  con- 
sidered in  arriving  at  the  "market  value"  of  the  property  actually 
taken,  or  the  rule  as  to  "consequential  damages"  naturally  and 
proximately  occasioned  to  the  remainder  of  the  owner^s  property 
by  the  taking  of  that  part  which  is  condemned,  etc.  For  a  dis- 
cussion of  these  questions,  see  Central  Georgia  Power  Co.  v.  Mays, 
137  Ga.  120,  123  (72  S.  E.  900).  Nor  is  the  question  of  conse- 
quential benefits  involved  in  this  case,  under  the  facts.  The  real 
question  here  is  as  to  the  competency  of  certain  witnesses  who 
testified  concerning  the  market  value  of  the  land  sought  to  be  con- 
demned. One  of  the  witnesses  for  the  defendant  testified:  "In 
my  opinion  the  market  value  of  the  defendant's  bottom  land  per 
acre  in  November  of  last  year  was  $125,  may  be  $150,  somewhere 
along  there."  Counsel  for  the  condemnor  moved  to  exclude  this 
testimony,  on  the  following  ground:  "The  testimony  of  the  wit- 
ness reveals  that  he  does  not  know  and  is  not  acquainted  with  the 
market  value  of  land  in  the  community  where  this  land  sought  by 
the  company  is  situated.    Upon  the  subject  of  the  market  value  of 
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land  in  the  particular  community  where  this  land  is  situate,  the 
witness  testified  as  follows:  '^I  canH  say  that  I  am  very  well 
aquainted  with  the  bottom  lands  and  other  lands  of  Mrs.  Corn- 
well.  I  have  seen  them,  last  November  the  day  of  the  arbitration, 
and  went  over  the  bottom  lands  the  company  propose  to  take.  They 
were  pretty  fair  land,  I  thought.  I  live  some  ten  miles  from  this 
land.  Last  fall  was  the  first  time  I  was  ever  on  it.  I  have  been 
by  it  several  times.  I  do  not  know  anything  about  how  lands 
usually  seU  in  that  community.  I  know  that  a  place  sold  some 
years  ago  at  $20  an  acre.  I  live  in  the  Palalto  community.  I 
have  never  known  any  land  to  sell  in  that,  community  for  $100 
an  acre.  The  land  I  referred  to  as  selling  for  $20  an  acre  was  all 
upland,  I  think,  and  the  sale  was  made  some  6  or  7  years  ago.'  '^ 

What  is  the  rule  as  to  the  qualification  of  witnesses  testif3ring  to 
the  market  value  of  land,  and  how  is  market  value  proved?  In 
Lawson  on  Expert  &  Opinion  Evidence  (2d  ed.),  469,  it  is  said: 
"The  market  value  of  land  is  not  a  question  of  science  and  skill 
upon  which  only  an  expert  can  give  an  opinion.  Persons  living  in 
the  neighborhood  may  be  presumed  to  have  a  sufficient  knowledge 
of  the  market  value  of  property  from  the  location  and  character  of 
the  land  in  question.  Therefore,  except  in  one  State,  it  is  held 
that  the  value  of  real  property  may  be  proved  by  the  opinion  of 
ordinary  witnesses  on  the  subject."  And,  in  treating  directly  of 
the  subject  of  qualification  to  testify,  the  same  author,  on  p.  373, 
says:  "The  witness  must  show  some  knowledge  of  the  land  in 
question,  and  the  price  of  land  in  the  neighborhood,  to  be  qualified 
to  give  an  opinion  on  the  subject.  .  .  One  who  is  acquainted 
with  values  in  the  vicinity,  although  he  has  no  personal  knowledge 
of  the  particular  property  to  whose  \^alue  he  testifies ;  one  who  has 
personally  examined  the  property  and  made  inquiries  as  to  the 
value,  though  he  does  not  live  in  the  city  where  the  land  is  located,'' 
are  given  as  instances  where  witnesses  h^ve  been  adjudged  to  be 
qualified.  Also,  on  p.  474,  other  instances  are  given  as  "One  who 
has  resided  upon  and  owned  real  estate  for  twenty  years,  and  is 
acquainted,  from  hearsay,  with  the  recent  sales  of  land  in  the  vicin- 
ity, and  the  prices  paid  therefor;  .  .  witnesses  who  reside 
near  the  land  and  are  familiar  with  its  value,  as  well  as  the  value 
of  other  lands  in  the  neighborhood."  Quoting  further  from  the 
5ame  author  (pp.  474-475) :     "On  the  other  hand,  the  following 
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have  been  held  not  qualified:  Persons  who  are  shown  merely  to 
have  ^heard^  of  sales  in  the  neighborhood,  without  stating  how, 
where,  or  from  whom,  and  do  not  profess  to  have  a  knowledge  of 
what  lands  are  generally  held  for  sale  in  the  neighborhood;  one 
whose  knowledge  of  the  market  value  of  real  estate  is  gathered 
from  what  others  told  him,  and  from  facts  coming  under  his  ob- 
servation in  a  visit  of  six  days  to  the  place  of  its  location,  one  and 
one  half  years  after  the  transaction  in  question;  a  witness  who  is 
acquainted  only  with  the  value  of  the  gas  plant  and  of  gas  struc- 
tures and  machinery  generally,  and  does  not  know  the  value  of 
the  land  owned  by  the  company,  or  of  land  in  its  vicinity;  one 
whose  only  knowledge  was  limited  to  a  period  eight  years  earlier; 
one  who  has  never  seen  the  property  or  been  in  the  neighborhood ; 
one  who  has  resided  near  the  lands,  but  in  another  town,  for  twenty- 
nine  years,  and  had  for  eleven  years  been  an  assessor  of  taxes,  not 
having  dealt  in  real  estate  in  the  town  in  question,  nor  near  where 
the  lands  were  located,  but  knew  of  sales  near  the  land  in  question. 
An  essential  test,  it  is  said,  of  the  competency  of  witnesses  to  give 
an  opinion  as  to  the  value  of  land  is  that  they  aflBrmatively  appear 
to  have  personal  knowledge  of  the  subject-matter  of  the  inquiry/' 
(There  is  also  authority  to  the  effect  that  farmers  are  experts  as 
to  the  value  of  farm  lands  and  its  products.  See  Lawson  (supra), 
472,  and  cases  cited.)  But  a  witness,  in  order  to  be  qualified  to 
testify  as  to  the  market  value  of  land,  need  not  be  a  dealer  in  land. 
1  Wigmore  on  Ev.  §  474.  In  the  same  section,  subdiv.  (4),  this 
author  says:  "Occasionally  all  specific  limitations  or  tests  are 
abandoned,  and  the  broad  test  adopted  that  ^any  person  having 
knowledge  of'  or  ^acquainted  with'  the  values  may  testify;  the  de- 
termination of  the  qualification  thus  being  left  open  for  each  case. 
This  is  perhaps  the  most  satisfactory  and  sensible  test,  provided  the 
application  of  it  be  left  entirely  to  the  discretion  of  the  trial  judge." 
It  is  said  in  Lawson's  Exp.  &  Op.  Ev.  (2d  ed.)  468:  "As  in  the 
case  of  other  opinion  evidence,  the  qualification  of  a  witness  to 
express  an  opinion  as  to  value  is  a  preliminary  question  for  the  trial 
court,  whose  decision  will  not  usually  be  disturbed  on  appeal." 
Our  Civil  Code,  §  5875,  declares:  "Direct  testimony  as  to  market 
value  is  in  the  nature  of  opinion  evidence.  One  need  not  be  an 
expert  or  dealer  in  the  article,  but  may  testify  as  to  value,  if  he 
has  had  an  opportunity  for  forming  a  correct  opinion/*    And  see 
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Southern  Cotton  Oil  Co.  v.  Overby,  136  Ga.  69,  72  (70  S.  E.  664) ; 
Central  R.  Co.  v.  Wolff,  74  Ga.  664;  Selma  &c.  R.  Co.  v.  Keith,  63 
Ga.  178  (6),  181;  3ft7/er  v.  Luckie,  132  Ga.  581  (64  S.  E.  658). 
In  3  Chamberlayne^s  Mod.  Law  of  Ev.  §  2099e,  the  author  says: 
"  The  indispensable  and  sufficient  qualification  of  a  witness  who  un- 
dertakes to  testify  as  to  the  fact  of  market  value  is  that  he  should 
know  what  it  is.  Proof  on  this  point  must  be  affirmatively  made  to 
the  satisfaction  of  the  court,  unless  the  circumstances  disclosed  in 
the  case  may  warrant  the  presiding  judge  in  assuming  provisionally, 
as  an  administrative  matter,  that  such  qualifications  exist.  A 
claim  to  knowledge  may  reasonably  be  regarded  as  prima  facie 
.sufficient.'' 

It  seems  clear,  from  the  authorities  cited  above,  that  a  witness 
is  qualified  to  testify  to  the  market  value  of  land,  "if  he  has  had 
an  opportimity  for  forming  a  correct  opinion''  as  to  its  value. 
Primarily,  the  competency  of  the  witness  to  testify  as  to  market 
value  is  for  the  court.  If  a  witness  living  at  a  distance  from  the 
land  sought  to  be  condemned  had  no  opportunity  for  knowing  the 
value  of  land  in  that  community,  or  of  the  particular  land  in  con- 
troversy, he  would  be  incompetent  to  testify  as  to  its  value.  The 
witness  whose  evidence  was  objected  to  having  testified  as  to  more 
or  less  knowledge  of  the  land  in  controversy  and  its  value,  and  the- 
market  value  of  other  lands  in  the  vicinity  of  that  in  controversy, 
the  court  did  not  abuse  his  discretion  in  allowing  the  testimony  to 
go  to  the  jury,  to  be  given  such  weight  as  they  saw  fit. 

2.  The  general  rule  is  that  instructions  given  by  the  court  to 
the  jury  must  be  based  upon  evidence.  And  it  is  error  for  the 
court  to  give  instructions  to  the  jury  that  are  not  warranted  by  the 
evidence.  "A  charge  is  objectionable  which  states  general  princi- 
ples correctly,  but  which  are  nevertheless  not  applicable  to  the 
facts  as  proven.  The  instructions  should  always  be  given  in  ref- 
erence to  the  evidence  in  the  particular  case.''  Gorman  v.  Camp- 
bell,  14  Ga.  137.  In  delivering  the  opinion  in  the  case  just  cited. 
Judge  Lumpkin  said  (p.  142) :  "Nothing  is  more  dangerous  than 
to  lay  down  general  propositions,  which,  instead  of  aiding,  scarcely 
ever  fail  to  mislead  juries.  Courts  should  apply  the  principles  of 
law  to  the  facts  in  evidence  in  each  particular  case;  stating  those 
facts  hypothetically."  A  charge  may  be  abstractly  correct;  but 
unless  it  is  authorized  by  the  evidence  in  the  case,  it  is  nevertheless 
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erroneous.  Butt  v.  Maddox,  7  Oa.  495  (3) ;  Towns  v.  Kellett,  11 
Oa.  286  (2),  293.  This  court  has  held  to  the  above-stated  effect 
in  numerous  cases.    See  7  Michie's  Dig.  6a.  E.  570-571. 

The  charges  complained  of  in  the  4th,  5th,  10th,  11th,  and  12th 
grounds  of  the  motion  for  a  new  trial  in  the  present  case  were  not 
warranted  by  the  evidence,  and  therefore,  under  the  repeated  rul- 
ings of  this  court,  were  erroneous.  It  is  argued  that  if  these 
charges  were  erroneous,  they  were  harmless,  as  the  jury  only  con- 
sidered the  value  proved  for  one  purpose,  namely,  the  agricultural 
value.  We  have  no  means  of  knowing  that  the  jury  so  limited 
themselves,  and  can  not  say,  as  matter  of  law,  that  the  instructions 
complained  of  were  harmless.  They  were  probably  confusing  and 
misleading  to  the  jury,  and  require  a  new  trial. 

3.  The  couri;  did  not  err  in  overruling  the  motion  to  strike 
paragraph  2  of  the  defendant's  plea,  which  was  as  follows :  "Denies 
that  the  acreage  of  her  land  is  properly  set  out.  That  instead  of 
one  hundred  and  twenty-five  acres  of  land,  as  specified  in  petition, 
she  has  one  hundred  and  seventy-five  acres  which  will  be  affected 
by  the  back  water  and  taking  as  specified  in  petition,  for  which 
consequential  damages  are  asked  as  well  as  actual  damages  for  part 
taken.*'  It  is  argued  that  the  only  question  that  could  be  con- 
sidered by  the  court,  on  the  trial  of  the  appeal,  must  relate  to  the 
land  described  and  set  out  in  the  original  notice  of  intention  to 
condemn.  But  to  this  contention  we  do  not  agree.  An  appeal  from 
an  award  of  assessors  appointed  in  condemnation  proceedings 
under  the  Civil  Code,  §§  5206  et  seq.,  is  a  de  novo  investigation, 
and  the  defendant  in  such  proceedings  may  file  an  appropriate  legal 
defense  thereto.  In  such  a  case,  where  the  condemnor  had  de- 
scribed the  entire  tract  of  land  of  the  condemnee,  out  of  which  it 
was  proposed  to  take  the  condemned  land,  as  containing  125  acres, 
it  was  not  error  for  the  court  to  refuse  to  strike  a  portion  of  the 
condemnee's  plea  which  averred  that  the  tract  contained  175  acres, 
instead  of  125  acres  as  alleged  by  the  condemnor,  which  would  be 
affected  by  the  taking  of  the  land  specified  in  the  notice.  See 
Civil  Code,  §§  5014,  5630,  5632,  et  seq.  We  think  that  the  con- 
demnee is  entitled,  not  only  to  just  and  adequate  compensation 
for  the  land  actually  taken  by  the  condemnor  and  described  in  the 
notice,  but  also  to  the  consequential  damages  to  the  remaining 
parts  of  the  tract  of  land  belonging  to  her.     This  being  so,  the 
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court  did  not  ei:r  in  overruling  the  motion  to  strike  paragraph  2 
of  the  plea,  above  quoted.  See  McCall  v.  Fry,  120  Oa.  661,  663 
(48  S.  E.  200) ;  Wynn  v.  Wynn,  109  Qa.  255  (34  S.  E.  341) ; 
Alabama  Central  R.  Co.  v.  Musgrove,  169  Ala.  424  (53  So.  1009). 
Judgment  reversed.    All  the  Justices  concur. 


HIXESLEY  et  ah  v.  STEWART  et  al. 

1.  Where  land  was  levied  on  under  an  execution  against  a  man,  and  a 
claim  was  interposed  by  his  wife,  and  after  a  verdict  finding  the  prop- 
erty subject  had  been  rendered,  and  a  motion  for  a  new  trial  had  been 
made,  the  man  and  wife  joined  in  a  deed  to  the  creditors,  which  recited 
that  it  was  made  in  consideration  of  settling  the  debts  and  for  other 
considerations  stated;  relatively  to  a  subsequent  assertion  of  an  attor- 
ne3r'8  lien  on  the  land  and  foreclosure  thereof  against  the  claimant  by 
an  attorney  who  had  represented  her,  the  grantees,  who  were  not  parties 
to  the  proceeding,  were  not  concluded  by  the  judgment  of  foreclosure. 

2.  Where  pending  a  claim  case  the  claimant  joined  with  the  defendant  in 
execution  in  making  a  conveyance  to  the  plaintiffs,  recited  to  be  in  con- 
sideration of  a  settlement  of  the  debts  and  for  other  considerations,  and 
afterward  the  attorney  representing  the  claimant  took  from  his  client 
a  note  for  his  fee  and  a  mortgage  on  the  land,  and  later  surrendered 
these  and  took  a  deed  to  a  part  of  such  land  in  settlement  of  his  fee, 
his  right  to  thereafter  claim  and  foreclose  a  lien  on  the  whole  land  for 
his  fee  was  extinguished.  >^>  ^.^ 

(a)  After  asserting  the  superiority  of  his  title  to  that  conveyed  by  the 
former  deed,  and  instituting  proceedings  attacking  it  as  a  cloud  on  his 
title,  and  losing  that  case,  he  can  not  treat  all  that  occurred  as  a  mere 
nullity,  and  claim  and  foreclose  a  lien  on  the  land  for  his  fee. 

3.  In  an  action  to  recover  land  and  mesne  profits,  it  was  not  error  as  against 
the  defendants  to  hold  that  they  could  not  set  up  the  value  of  improve- 
ments placed  on  the  land  pending  the  suit,  further  than  to  extinguish 
the  claim  for  mesne  profits. 

November  14,  1912. 

Complaint  for  land.  Before  Judge  Freeman.  Carroll  superior 
court.    August  1,  1911. 

S.  Holdemess  and  W.  F.  Brown,  for  plaintiffs  in  error, 

IF.  C.  Wright  and  Leon  Hood,  contra. 

Lumpkin,  J.  Bell  conveyed  land  to  his  wife.  Shortly  thereafter 
creditors  of  the  husband  obtained  judgments  against  him,  and 
caused  levies  to  be  made  on  the  land.  Claims  were  interposed  by 
the  wife,  and  it  was  agreed  that  the  final  result  in  one  case  should 
control  all  of  them.  On  the  trial  of  tlie  test  case  tlie  property  was 
found  subject.    A  motion  for  a  new  trial  was  overruled,  and  the 
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case  was  brought  to  the  Supreme  Court,  where  the  judgment  was 
reversed  on  account  of  error  in  the  charge.  Bell  v.  Stewart,  98 
Oa,  669  (27  S.  E.  153).  While  the  motion  for  a  new  trial  was 
pending.  Bell  and  his  wife  made  a  deed  to  the  three  contesting 
creditors,  which  was  recorded.  The  deed  recited  that  its  consider- 
ation was  the  settlement  of  the  debts  and  certain  other  consid- 
erations named.  The  attorneys  representing  her  caused  to  be 
recorded  a  notice  that  they  would  prosecute  the  motion  for  a  new 
trial  to  secure  their  fees.  On  another  trial  of  the  claim  case  the 
property  was  found  not  subject.  Mrs.  Bell  then  filed  an  equitable 
proceeding  to  cancel  the  deed  in  which  she  had  joined  with  her 
husband.  Pending  this  suit,  the  attorney  who  had  represented  Mrs. 
Bell  in  the  claim  case  agreed  with  her  that  $150  was  a  reasonable 
fee,  and  took  a  note  for  that  amount  and  a  mortgage  on  the  land. 
Late^  the  note  and  mortgage  were  destroyed,  and  Mrs.  Bell  executed 
to  the  attorney  a  deed  to  twenty  acres  of  the  land  in  settlement  of 
his  fee.  On  the  trial  of  the  suit  which  she  had  instituted  to  cancel 
the  former  deed  made  by  her,  the  jury  found  against  her.  A 
motion  for  a  new  trial  was  made,  but  dismissed  by  her  for  a  con- 
sideration. The  attorney  then  filed  an  equitable  proceeding  to 
cancel,  as  a  cloud  on  his  title  to  the  twenty  acres,  the  former  deed 
made  by  Mrs.  Bell.  In  this  suit  the  defendants  prevailed,  and  the 
judgment  was  affirmed  by  the  Supreme  Court.  Hodnett  v.  Stewart, 
131  Qa.  67  (61  S.  E.  1124).  The  attorney  then  filed  his  claim  of 
lien  for  services  rendered  in  the  claim  case  which  had  terminated 
seven  years  before.  lie  sought  to  foreclose  his  alleged  lien,  caused 
his  former  client  to  be  served,  and  obtained  a  judgment.  This 
was  levied  on  the  land,  which  appears  to  have  been  temporarily 
unoccupied.  A  sheriff's  sale  was  made.  The  purchaser  received 
possession,  and  sold  to  another,  to  whom  he  executed  a  bopd  for 
title.  The  grantees  in  the  deed  from  Mr.  and  Mrs.  Bell  brought 
suit  to  recover  the  land  and  mesne  profits.  There  was  evidence  of 
improvements  made  by  the  defendants,  but  most  of  them  were  made 
pending  the  suit,  and  there  was  evidence  of  the  value  of  the  mesne 
profits  exceeding  the  balance. 

The  presiding  judge,  to  whom  the  case  was  submitted  without 
a  jury,  found  for  the  plaintiffs  as  to  the  land,  and  held  that  the 
defendants  were  not  entitled  to  set  off  the  improvements  except  to 
extinguish  mesne  profits.    The  defendants  excepted. 
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1.  The  filing  by  the  attorney  of  a  claim  of  lien  for  his  fee  in 
representing  his  client  in  the  claim  case,  and  the  bringing  of  suit 
to  foreclose  it,  and  the  recovery  of  judgment  all  occurred  about 
fourteen  years  after  the  client  and  her  husband  had  conveyed  the 
land  to  the  plaintiffs  in  the  present  case,  and  about  seven  years 
after  the  claim  case  had  ended.  The  judgment  rendered  in  this 
proceeding  against  his  former  client  was  not  conclusive  on  the 
grantees  in  that  deed.  As  to  the  validity  of  their  title,  they  stood, 
not  as  mere  creditors,  but  as  purchasers.  Hodnett  v.  Stewart, 
supra.  A  similar  ruling,  as  to  the  right  of  a  purchaser  before  the 
commencement  of  suit,  has  been  made  in  regard  to  one  who  pur- 
chases mortgaged  property  prior  to  the  commencement  of  proceed- 
ings to  foreclose  the  mortgage.  Williams  &  Co.  v.  Terrell,  54  Oa. 
462;  Oshome  v.  Rice,  107  Oa.  281,  285  (33  S.  E.  54).  Thus  the 
grantees  in  the  former  deed  were  not  concluded  by  the  judgment 
in  the  foreclosure  proceeding. 

2.  When  the  attorney  agreed  with  his  client  upon  $150  as  a 
reasonable  fee  and  took  a  note  and  mortgage  on  the  land  for  that 
amount,  and  when  later  he  surrendered  the  note  and  mortgage  and 
took  a  conveyance  of  twenty  acres  of  the  land  in  settlement  of  his 
fee,  the  suit  by  her  to  cancel  her  former  deed  was  pending.  Later 
it  was  decided  against  her,  though  her  motion  for  a  new  trial  was 
dismissed  for  a  consideration.  There  was  no  claim  that  the  at- 
torney did  not  know  of  that  deed.  Later  he  instituted  a  proceed- 
ing on  his  own  account  to  cancel  it,  as  to  the  twenty  acres  conveyed 
to  him,  as  a  cloud  on  his  title.  In  this  he  failed.  But,  aside  from 
any  question  as  to  the  effect  of  his  taking  the  deed  pending  the  suit 
by  her,  he  took  it  "in  settlement''  of  his  fee.  This  extinguished 
his  right  to  set  up  an  attome/s  lien  later.  Having  settled  his 
claim,  it  no  lohger  existed;  and  although  the  first  deed  may  have 
been  afterward  held  superior  to  his,  this  did  not  restore  his  status, 
as  if  he  had  never  settled  his  claim  or  sought  to  assert  a  title,  and 
authorize  him  to  file  a  claim  of  lien  on  the  land  and  proceed  to 
foreclose  it,  so  as  to  affect  the  grantees  in  the  older  deed.  Patterson 
V.  Evans  &  Turner,  91  Ga.  799  (18  S.  E.  31) ;  Maclntyre  &  Co.  v. 
FersVs  Sons  &  Co.,  101  Oa.  682  (28  S.  E.  989) ;  Woodside  v.  Lip- 
pold,  113  Oa.  877  (39  S.  E.  400,  84  Am.  St.  R.  267) ;  Coleman 
£  Burden  Co.  Y.  Rice,  115  Oa.  510  (42  S.  E.  5) ;  Ragan  v.  Standard 
.<cale  Co.,  128  Oa.  544  (58  S.  E.  31) ;  Farkas  v.  Third  National 
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Bank  of  Albany,  133  Go.  755  (66  S.  E.  926,  26  L.  B.  A.  (N.  S.) 
496). 

3.  It  has  been  decided  by  this  court  that  where,  pending  a  snit 
to  recover  land,  the  defendant  places  improvements  on  it^  he  is 
not  entitled  to  set  them  np  under  the  Civil  Code,  §  5587.  Richards 
V.  Edwardy,  138  Ga.  690  (76  S.  E.  64).  Here  the  presiding  judge 
held  that  the  defendants  were  not  entitled  to  set  off  improvements 
against  the  recovery,  except  to  extinguish  mesne  profits.  This 
was  certainly  all  the  defendants  could  claim. 

The  points  above  decided  are  controlling,  and  additional  ques- 
tions argued  by  counsel  for  plaintiffs  in  error  require  no  discussion. 
Judgment  affirmed.    All  the  Justices  concur. 


SMITH  V.  BURRUS. 


1.  A  court  of  equity,  on  the  principle  quia  timet,  has  jurisdiction  to  cause 
to  be  delivered  up  and  canceled  any  forged  deed,  though  not  enforced 
at  the  time,  which  either  casts  a  cloud  on  the  true  owner's  title  or 
otherwise  subjects  him  to  future  liability  or  present  annoyance  and  the 
cancellation  of  which  is  necessary  to  his  perfect  protection. 

2.  An  owner  of  land  in  possession  of  it,  who  resorts  to  a  court  of  equity 
to  cancel  a  forged  deed  as  a  cloud  on  his  title,  is  not  chargeable  with 
laches,  though  as  much  as  ten  or  eleven  years  may  have  intervened  since 
his  discovery  of  the  forged  deed. 

3.  In  a  petition  to  cancel  a  forged  deed  as  a  cloud  on  his  title,  the  plaintiff 
is  not  required  to  allege  the  perpetrator  of  the  forgery. 

NOVEMBEB  14,  1912. 

Equitable  petition.  Before  Judge  Hammond.  Richmond  su- 
perior court.    March  13,  1911. 

William  K,  Miller  and  J.  S.  Watkins,  for  plaintiff. 

Henry  C.  Roney,  for  defendant. 

Evans,  P.  J.  In  his  petition  Henry  Smith  alleged  as  follows: 
He  is  in  possession,  and  has  been  since  February  25,  1870,  of  the 
property  thereinafter  described,  in  his  own  right,  and  is  the  ab- 
solute owner  thereof.  He  is  a  negro  man  eighty  years  of  age, 
illiterate,  and  in  reference  to  legal  matters  absolutely  dependent 
upon  what  he  is  told  by  others.  On  about  June  15,  1890,  he 
married  one  Polly  Stewart,  whom  he  took  to  live  with  him  on  the 
described  premises.  She  died  about  August,  1900.  After  her  death 
G.  S.  Burrus  informed  him  that  his  wife  had  left  a  will,  nominat- 


Digitized  by 


Google 


QSi^  OCTOBER  TERM,  1912.  J  J 

ing  Burrus  as  executor,  and  devising  a  life-estate  to  the  plaintiff 
in  his  own  property,  with  remainder  over  to  others.  Upon  receiv- 
ing this  information  he  made  further  investigation,  and  discovered 
npon  the  records  of  the  county  a  paper  purporting  to  be  an  absolute 
deed  of  gift  of  the  property  referred  to,  from  himself  to  his  wife, 
dated  May  1,  1894.  He  never  signed  any  such  deed,  and  the 
paper  which  appears  of  record  is  a  forgery  and  a  fraud  perpetrated 
in  a  most  unconscionable  manner  upon  him.  He  charges  that 
some  one  impersonated  him  before  the  witnesses  to  the  deed.  Bur- 
rus as  executor  of  Polly  Smith  is  claiming  the  property;  and  the 
plaintiff  is  prevented  from  using  it,  on  account  of  the  claim  of  the 
executor  to  own  and  distribute  it  to  the  persons  mentioned  in  the 
will.  The  plaintiff  has  been  in  continuous  possession  of  the 
property,  keeping  it  in  order  under  the  belief  that  he  was  the 
owner  thereof;  he  has  paid  the  taxes  on  the  same,  and  all  municipal 
charges  have  been  taxed  against  him  personally;  at  no  time  has 
he  ever  authorized,  by  act  or  word,  any  such  document  to  be 
made  to  Polly  Smith,  and  the  same  is  a  cloud  upon  his  title  in  the 
interest  of  the  executor  of  his  deceased  wife,  who  is  made  defend- 
ant. He  prays  for  cancellation  of  the  alleged  forged  deed,  as  a 
cloud  upon  his  title.  To  this  petition  the^  defendant  demurred 
generally  that  no  cause  of  action  was  set  out,  and  specially  that 
there  was  no  allegation  as  to  the  time,  after  the  death  of  his  wife, 
when  the  plaintiff  had  actual  notice  of  the  deed,  and  that  it  did  not 
appear  from  the  petition  who  perpetrated  the  fraud  in  the  signing 
of  the  deed.  The  court  sustained  the  demurrer.  Before  the  judg- 
ment was  entered,  the  plaintiff  proffered  an  amendment  to  the 
effect  that  the  alleged  deed  from  himself  to  his  wife  was  a  forgery 
and  a  fraud  perpetrated  by  his  wife,  who  procured  some  one  to 
impersonate  him  before  the  witnesses  to  the  deed.  The  court  re- 
jected the  amendment.  The  plaintiff  exceptied  to  this  ruling  and 
to  the  judgment  sustaining  the  demurrer. 

1.  The  jurisdiction  of  courts  of  equity  to  remove  clouds  upon 
title,  upon  the  principle  quia  timet,  is  well  settled.  Our  statute 
declares  (Civil  Code,  §  5465)  :  "The  proceeding  quia  timet  is  sus- 
tained in  equity  for  the  purpose  of  causing  to  be  delivered  up  and 
canceled  any  instrument  which  has  answered  the  object  of  its  crea- 
tion, or  any  forged  or  other  iniquitous  deed  or  other  writing,  which, 
though  not  enforced  at  the  time,  either  casts  a  cloud  over  complain- 
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ant^s  title  or  otherwise  subjects  him  to  future  liability  or  present 
annoyance,  and  the  cancellation  of  which  is  necessary  to  his  perfect 
protection."  The  petition  presents  a  case  of  an  owner  of  land,  who 
is  in  possession  of  it,  asking  for  the  cancellation  of  a  forged  deed 
which  prevents  him  from  disposing  of  his  property.  Under  these 
allegations  he  is  entitled  to  have  the  forged  deed  canceled  as  a 
cloud  upon  his  title,  unless  he  is  barred  by  his  own  laches  in  seek- 
ing relief.  Thompson  v.  Etowah  Iron  Company,  91  Ga.  538  (17 
S.  E.  663). 

2.  Is  he  barred?  "A  party  in  possession  of  land  who  resorts  to 
a  court  of  equity  to  settle  a  question  of  title  is  not  chargeable  with 
laches,  no  matter  how  long  his  delay."  5  Pomeroy's  Eq.  Jur. 
§  33.  A  plaintiff  out  of  possession  must  move  seasonably  to  pro- 
tect his  title  against  an  alleged  cloud;  but  if  he  is  in  possession,  he 
may  lie  by  until  his  possession  is  invaded  or  his  title  attacked  be- 
fore taking  steps  to  vindicate  his  right.  Pavlovski  v.  Klassing,  134 
Ga.  704  (68  S.  E.  511) ;  Simmons  Creek  Coal  Company  v.  Durand, 
142  U.  S.  417  (12  Sup.  Ct.  239,  35  L.  ed.  1063).  Laches  which 
amounts  to  negligence  debarring  the  assertion  of  a  right  is  such  an 
omission  to  assert  the  right  as,  taken  in  conjunction  with  lapse  of 
time  and  other  circumstances,  causes  prejudice  to  an  adverse  party. 
It  would  be  indeed  singular  to  say  that  the  holder  of  a  forged  title 
out  of  possession  could  claim  any  grant  of  immunity  from  attack 
on  his  false  title  by  the  true  owner  in  possession,  solely  because  of 
the  latter^s  delay,  when  the  circumstances  do  not  even  remotely 
suggest  that  he  has  been  prejudiced  by  such  delay.  Inasmuch  as  an 
owner  of  land  in  possession  may  resort  to  a  court  of  equity  to 
defend  his  title  at  any  time  before  his  possession  is  invaded  or 
his  title  is  attacked,  it  was  immaterial  when  the  plaintiff  received 
information  that  the  deed  to  his  property  had  been  forged.  The 
allegation  is  that  this-  knowledge  came  to  him  after  the  death  of  his 
wife;  and  as  the  interest  of  no  other  person  is  affected  by  his 
delay,  equity  will  not  throw  him  out  of  court,  though  he  may  have 
waited  as  long  as  even  ten  or  eleven  years  to  bring  suit. 

3.  The  amendment  alleging  that  the  deed  was  forged  by  his 
wife's  causing  some  one  to  impersonate  the  plaintiff  before  the  wit- 
nesses to  the  deed  was  unnecessary  to  save  the  case  from  dismissal. 
The  allegation  in  the  original  petition  was  that  it  was  a  forgery, 
and  the  plaintiff  was  not  called  upon  to  allege  by  whom  the  forgery 
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was  committed.  The  issue  was  suflBciently  formed  by  the  allegation 
that  he  was  not  the  person  who  signed  the  deed  before  the  witnesses, 
and  did  not  authorize  any  person  to  sign  the  deed  for  him. 

Judgment  reversed.    All  the  Jmtices  concur. 


Hall  r.  Hilley. 


Fish,  C.  J.  Under  the  pleadings  and  evidence  in  this  case  the  respective 
rights  of  Mrs.  Hilley  herself,  and  as  next  friend  of  her  minor  child,  and 
the  rights  of  Mrs.  Hall,  in  respect  to  a  certain  house  and  lot,  were 
tried  and  determined.  See  Hall  v.  Hilley,  134  Oa.  77  (6),  78  (67  S.  E. 
428).  Mrs.  Hilley  claimed,  in  behalf  of  herself  and  her  minor  child, 
that  she  entered  into  a  parol  contract  with  one  Shindlebower,  the  owner 
of  the  property  in  controversy,  whereby  he  agreed  with  her  that  if  she 
would  board  him  and  care  for  him  as  a  member  of  her  family  for  the 
remainder  of  his  life,  the  property  in  question  should  belong  to  her 
for  life,  with  remainder  to  her  minor  child;  that  she  faithfully  per- 
formed her  part  of  the  agreement  for  about  seven  years,  and  was  ready, 
willing,  and  able  to  do  so  as  long  as  Shindlebower  lived;  that  he  left 
the  house  and  her  family  without  cause  on  her  part,  and,  on  the  day 
before  leaving,  secretly  conveyed  the  property  by  warranty  deed  to  Mrs. 
Hall,  immediately  left  the  State,  and  soon  thereafter  died,  no  represen- 
tation ever  having  been  had  upon  his  estate;  and  that  Mrs.  Hall,  at  the 
time  the  deed  was  made  to  her,  had  notice  of  the  interest  or  right 
claimed  by  the  plaintiff  in  behalf  of  herself  and  child,  or  had  knowledge 
of  facts  sufficient  to  put  her  on  inquiry  and  charge  her  with  notice. 
Mrs.  Hall's  contention  was  that  she  bought  the  property  in  good  faith, 
for  full  value,  and  without  any  knowledge  or  notice  of  any  claim  that 
Mrs.  Hilley  had  therein  on  behalf  of  herself  and  child.     Held: 

1.  It  is  only  where  a  witness  is  altogether  incompetent  to  testify,  that 
objection  must  be  taken  before  the  witness  is  examined  at  all.  If  he 
is  competent  as  to  some  matters  and  incompetent  as  to  others,  the  ob- 
jection may  be  taken  at  the  time  he  offers  to  testify  as  to  the  matters 
concerning  which  he  is  incompetent.  Dowdy  v.  M'atson,  115  Ga,  42  (3), 
44   (41  S.  E.  266). 

2.  The  court  did  not  err  in  permitting  Mrs.  Hilley,  the  plaintiff,  to  testify, 
over  objections  made,  as  follows:  "Captain  Hall  [the  husband  and 
agent  of  Mrs.  Hall,  the  defendant  1  came  to  my  house  while  Mr.  Shindle- 
bower was  living,  was  there  wliile  Mr.  Shindlebower  was  there  on  one 
occasion  before  Shindlebower  left  only  a  few  days.  With  Captain  Hall 
was  his  son,  Dr.  Hall.  Heard  no  conversation  between  my  husband  and 
Captain  Hall,  or  Mr.  Shindlebower  and  Captain  Hall,  on  that  occasion 
in  regard  to  the  property,  except  Captain  mentioned  something  about 
the  cistern.  Captain  Hall  inquired  of  me  the  dimensions  of  the  house. 
I  gave  them  to  him — how  many  rooms  there  were,  and  the  sizes  of  themi 
Nothing  was  said  on  that  occasion  by  me  and  Mr.  Hilley  to  Captain  Hall 
with  reference  to  the  improvements,  only  what  was  said  concerning  the 
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back  porcb  and  the  cistern.  My  husband  spoke  to  Mr.  Hall's  son;  said 
we  had  one  of  the  best  cisterns  in  Polk  county,  as  well  as  I  recollect; 
said  he  put  a  good  substantial  porch  there.  Mr.  Hilley  just  spoke  up 
in  this  way,  says:  *I  have  built  one  of  the  best  cisterns  in  Polk  county, 
and  I  have  built  a  porch.' "  This  testimony  was  objected  to  on  the 
groimds:  (a)  That  it  occurred  in  the  presence  of  W.  ^L  Shindlebower. 
(5)  That  said  testimony  about  improvements  tended  to  set  up  the 
alleged  title  of  the  plaintiff  and  to  affect  adversely  'the  defendant's 
title,  it  appearing  that  W.  M.  Shindlebower  was  dead.  Such  conversa- 
tion was  neither  a  "transaction"  nor  a  "communication"  between  the 
plaintiff  and  the  deceased,  or  between  the  deceased  and  any  one  else. 
Ray  v.  Camp,  110  Oa.  818  (2),  819  (36  S.  E.  242) ;  Reid  y..8€well,  111 
Oa.  880  (36  S.  E.  937). 

3.  Nor  did  the  court  err  in  permitting  the  husband  of  the  plaintiff  to 
testify  as  to  the  terms  of  the  contract  made  between  his  wife  and 
Shindlebower,  the  husband  testifying  that  he  took  no  part  in  making 
such  contract,  but  consented  for  his  wife  to  make  it.  Belcher  v.  Craine, 
135  Oa.  73  (5),  74  (68  S.  E.  839).  See  also  Blount  V.  Beall,  95  Oa. 
182  (22  S.  E.  52);  Morgan  v.  Johnson,  87  Ga.  382  (13  S.  E.  710). 
The  objections  urged  to  the  testimony  were:  (a)  "As  the  basis  of  the 
said  contract  was  services  of  the  wife  and  children  while  living  with 
the  husband,  which  services  belonged  to  him,  and  his  consent  to  such 
arrangement  being  necessary  to  the  consummation  of  said  contract, 
renders  him  an  interested  party  to  the  contract  to  such  an  extent  as  to 
disqualify  him  as  a  witness  after  the  death  of  Sindlebower."  (5)  "That 
the  testimony  showed  that  under  the  facts  of  this  case  said  witness 
had  such  an  interest  in  the  result  of  this  suit  as  to  disqualify  him  as 
a  witness  under  the  evidence  act  of  1889." 

4.  It  does  not  appear  from  the  following  quoted  ground  of  the  motion  for 
new  trial  that  the  husband  of  the  plaintiff,  as  her  agent,  was  permitted 
to  testify  in  her  behalf  as  to  any  "communication  or  transaction"  be- 
tween himself  as  such  agent  and  the  deceased,  Shindlebower,  the  ground 
being  that  "The  court  erred  in  allowing  said  witness  to  testify,  in  sub- 
stance and  effect,  that  he  put  on  the  premises  in  dispute  the  alleged  im- 
provements, to  wit,  a  barn,  cellar,  and  cistern,  back  porch  and  garden, 
it  appearing,  as  movant  contends,  that  the  witness,  as  the  husband  and 
agent  of  his  wife,  placed  said  improvements  thereon;  and  that  by 
reason  of  his  agency,  and  said  testimony  being  material  testimony  in 
favor  of  the  surviving  party  to  the  alleged  contract,  he  was  thereby 
rendered  an  incompetent  witness  on  that  subject,  after  the  death  of 
Shindlebower,  the  deceased  party  to  said  alleged  contract."  yugent  v. 
Watkina,  129  Oa.  382    (58  S.  E.  888),  and  cases  cited. 

5.  The  instructions  given  to  the  jury,  as  to  the  effect  of  notice  by  Mrs. 
Hall,  or  her  agent,  of  the  equity  claimed  by  Mrs.  Hilley  in  the  premises 
and  as  to  the  establishment  by  Mrs.  Hilley  of  her  alleged  contract  with 
Shindlebower,  or  a  contract  substantially  the  same  as  that  alleged,  and 
the  other  instruction  complained  of,  were  not  subject  to  any  of  the  ob- 
jections made  thereto. 

6.  The  verdict  was  authorized  by  the  evidence,  and  the  court  did  not  err 
in  refusing  a  new  trial.      Judgment  affirmed.    All  the  Justices  concur. 

XOVEMBER  14,  1912. 
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Equitable    petition.      Before    Judge    Edwards.      Polk    superior 
court    August  24,  1911. 

IF.  H.  Trawich  and  Fielder  &  Fielder,  for  plaintiff  in  error. 
John  K,  Davis  and  W.  W.  Mundy,  contra. 


Winn,  administrator,  r.  Bridges. 

L.UMPKIX,  J.  The  suit  in  this  case  having  been  brought  by  one  alleging 
himself  to  be  administrator  of  a  decedent,  and  the  defendant  claiming 
by  purchase  under  one  of  the  heirs  of  such  decedent,  the  evidence  did 
not  so  clearly  demand  a  verdict  in  favor  of  the  plaintiff,  at  least  as  to 
the  entire  interest  in  the  land,  as  to  require  the  reversal  of  a  first  grant 
of  a  new  trial  after  the  rendition  of  such  a  verdict  in  favor  of  the 
plaintiff.  Judgment  affirmed.     All  the  Justices  concur. 

NOVEMBEB  14,  1912. 

Complaint  for  land.     Before  Judge  Edwards.     Polk  superior 
court.    December  15,  1911. 
J.  S.  James,  for  plaintiff. 
W.  T.  Roberts  and  J.  R,  Hutcheson,  for  defendant. 


Aiken  et  ah  v,  Weldon  et  ah 

LUMPKIX,  J.  1.  This  case  is  controlled  by  the  ruling  in  Huntress  V.  An- 
derson, 110  Ga.  427  (35  S.  E.  671,  78  Am.  St.  R.  105),  where  the  de- 
cision in  Love  v.  Anderson,  89  Ga.  612  (16  S.  E.  68),  was  reviewed 
and  overruled,  and  it  was  held  that  ''a  deed  executed  by  the  head  of  a 
family,   purporting  to  convey  land  which   had  been  set  apart 

as  a  homestead  under  the  constitution  of  1868,  while  inoperative  and 
ineffectual  as  to  the  homestead  estate  in  existence  when  it  was  made, 
did  pass  to  the  grantee  the  'reversionary  interest*  of  the  grantor  in  the 
land  described."  This  decision  has  since  been  followed.  Goodell  v.  Hall, 
112  Ga.  437  (37  S.  E.  725) ;  Walker  v.  Hodges,  113  Ga.  1042  (39  S.  E. 
480) ;  Waters  v.  Waters,  124  Ga.  349  (52  S.  E.  425). 

2.  Accordingly,  where  in  a  suit  to  recover  land  the  petition  showed  that  a 
homestead  had  been  taken  by  the  head  of  a  family  under  the  constitu- 
tion of  1868,  that  pending  the  existence  of  the  homestead  estate  the  head 
of  the  family  and  his  wife  joined  in  a  deed  purporting  to  convey  a 
fee-simple  estate  with  warranty,  and  that  after  the  termination  of  the 
homestead  estate  the  heirs  of  the  grantors  brought  suit  against  the 
grantees  to  recover  possession  of  the  land,  the  case  was  properly  dis- 
missed on  demurrer.  Judgment  affirmed.  All  the  Justices  concur. 
NOVEMBEB  14,  1912. 
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Complaint  for  land.  Before  Judge  Daniel.  Fayette  superior 
court.     September  29,  1911. 

IF.  B,  HoUingsworth,  J.  W.  Culpepper,  and  Daley  &  Chambers, 
for  plaintiffs.    «7.  IF.  Wise,  for  defendants. 


Gainesville  Railway  &  Power  Co.  v.  Iowa  Gold  Mining  Co. 

Atkinson,  J.  Under  the  pleadings  and  evidence  in  this  case,  it  does  not 
appear  that  there  was  any  abuse  of  discretion  in  refusing  the  grant  of 
an  interlocutory  injunction. 

Judgment  affirmed.    All  the  Justices  concur, 

KOVEMBEB  14,  1912. 

Petition  for  injunction.     Before  Judge  Jones.     Lumpkin  su- 
perior court.    February  3,  1912. 
H.  H,  Dean,  for  plaintiff. 
0.  J.  LiUy  and  W.  A,  Charters,  for  defendant. 


WHALEY  V,  KEAR. 

1.  It  is  the  better  practice  to  postpone  the  trial  of  the  issue  formed  by  a 
traverse  to  a  garnishee's  answer  until  after  judgment  has  been  obtained 
against  the  defendant;  but  there  is  no  legal  inhibition  against  trying 
such  issue  in  advance  of  the  pending  action  on  which  the  garnishment 
is  based. 

2.  A  verdict  should  be  given  a  reasonable  intendment.  *Where  a  traverse 
has  been  filed  to  the  answer  of  a  garnishee  denying  indebtedness, 
averring  that  such  garnishee  was  indebted  to  the  defendant  in  a  stated 
amount,  a  verdict  in  favor  of  the  plaintiff  for  the  amount  named  in 
the  traverse  is  to  be  construed  as  a  finding  in  favor  of  the  traverse. 

3.  A  judgment  for  the  plaintiff  can  not  be  entered  up  against  the  garnishee 
imtil  judgment  is  had  against  the  defendant.  When  a  traverse  has  been 
filed  to  the  answer  of  a  garnishee  and  has  been  sustained  by  the  jury, 
and  a  motion  is  made  to  enter  up  judgment  against  him  on  the  verdict, 
then,  and  not  until  then,  has  he  a  right  to  inquire  into  the  existence 
or  validity  of  a  judgment  in  favor  of  the  plaintiff  against  the  defendant. 

4.  The  issue  on  the  trial  of  a  traverse  to  the  answer  of  a  garnishee  deny- 
ing indebtedness  is  that  made  by  the  traverse,  viz.,  whether  he  was 
indebted  as  averred  in  the  traverse;  and  it  is  not  pertinent  to  such  in- 
quiry whether  a  prior  judgment  had  been  rendered  against  the  de- 
fenaant. 

5.  The  evidence  authorized  the  verdict. 

XOVEMBEB  14,  1912. 
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Garnishment.  Before  Judge  Fite.  Whitfield  superior  court. 
October  21,  1911. 

James  Kear  instituted  suit  against  J.  N.  Stonecipher  to  re- 
cover damages  for  an  alleged  breach  of  warranty  iq  the  sale  of  land, 
and  thereupon  sued  out  process  of  garnishment.  A  summons  of 
garnishment,  returnable  to  the  October  term,  1909,  was  issued  and 
was  served  upon  S.  M-  Whaley,  who  filed  his  answer  at  the  return 
term,  denying  indebtedness  to  the  defendant.  At  the  same  term  a 
traverse  of  the  answer  was  filed,  in  which  it  was  averred  that  the 
garnishee  had  in  his  hands  the  sum  of  two  hundred  dollars  be- 
longing to  the  defendant.  The  issue  formed  upon  this  traverse 
was  tried  at  the  October  term,  1910,  and  a  verdict  was  returned 
"for  the  plaintiff  two  hundred  ($200)  dollars.''  The  garnishee 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence.  The  motion  was  overruled,  and  a 
bill  of  exceptions  was  sued  out,  in  which  it  was  recited  that  no 
verdict  or  judgment  had  ever  been  rendered  in  the  principal  case, 
except  one  nunc  pro  tunc,  bearing  date  after  the  overruling  of  the 
motion  for  new  trial.  The  judge  stated,  in  the  bill  of  exceptions, 
that  no  question  of  judgment  against  the  defendant  in  the  main 
case  was  raised  upon  the  trial  of  the  traverse  of  the  garnishee's 
answer,  and  that  the  only  issue  submitted  was  that  made  by  the 
answer  and  traverse. 

George  0.  Olenn,  for  plaintiff  in  error. 

Maddox,  McCamy  &  Shumate,  contra. 

Evans,  P.  J.  In  a  garnishment  proceeding  a  traverse  to  the 
garnishee's  answer  may,  but  need  not,  be  made  at  the  term  to 
which  the  answer  is  made.  It  may  be  made  at  any  time  before 
the  garnishee  is  legally  discharged.  Smith  v.  Wellborn,  73  Ga. 
131.  If  the  garnishment  is  based  upon  a  pending  suit,  it  is  the 
better  practice  for  the  trial  to  occur  after  judgment  has  been 
rendered  in  the  main  case.  The  reason  for  this  is  that  it  might 
save  a  waste  of  time  in  the  event  the  plaintiff  should  fail  to  re- 
cover against  the  defendant ;  but  there  is  no  requirement,  statutory 
or  otherwise,  that  the  trial  of  the  issue  formed  by  the  traverse 
shall  occur  prior  to  the  trial  of  the  issue  between  the  plaintiff  and 
defendant  in  the  main  case.  In  attachment  cases,  where  non-resi- 
dents are  sued  and  jurisdiction  obtained  by  service  of  garnish- 
ment, the  practice  of  trying  the  issue  formed  on  the  traverse  in 
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advance  of  obtaining  judgment  on  the  attachment  has  been  ap- 
proved. In  snch  cases  the  judgment  against  the  garnishee  remains 
passive  until  verdict  and  judgment  against  the  principal  are  ren- 
dered; and  if  no  judgment  is  ever  rendered  against  the  defendant, 
the  case  goes  out  for  want  of  jurisdiction.  Merchants  Bank  v. 
Haiman,  80  Ga.  624  (6  S.  E.  796). 

There  can  be  no  substantial  objection  to  the  trial  of  the  issue 
formed  on  the  traverse  to  the  answer  in  advance  of  the  suit  against 
the  principal  defendant;  for  the  reason  that,  though  the  traverse 
be  sustained,  a  judgment  against  the  garnishee  in  favor  of  the 
plaintiff  does  not  follow  as  a  matter  of  course.  If  the  garnishee 
admits  assets  or  indebtedness,  no  action  can  be  taken  upon  such 
admission  until  there  is  a  judgment  rendered  in  the  main  case. 
The  statutory  provision  for  a  traverse  and  a  trial  of  the  issue 
thereby  made  is  the  juridic  process  of  correcting  any  error  of  fact 
in  the  answer;  and  when  so  corrected,  the  answer  is  to  be  con- 
sidered as  if  originally  made  in  the  corrected  form;  and  the  sub- 
sequent procedure  is  the  same  as  if  the  garnishee  had  admitted  the 
indebtedness  found  to  be  due  on  the  trial  of  the  traverse. 

It  is  argued  that  the  verdict  rendered  by  the  jury  in  this  case, 
being  in  favor  of  the  plaintiff  for  a  specified  amount,  is  unauthor- 
ized by  the  evidence,  inasmuch  as  no  judgment  in  the  main  case 
had  been  rendered  at  the  time.  Verdicts  are  to  receive  a  liberal 
interpretation,  and  to  be  construed  in  the  light  of  the  pleadings. 
We  do  not  construe  the  verdict  finding  for  the  plaintiff  as  one 
upon  which  an  absolute  judgment  against  the  garnishee  may  be 
entered  by  counsel  at  any  time;  it  was  a  finding  in  favor  of  the 
plaintiff  on  the  issue  formed  by  the  traverse.  It  was  a  finding  in 
favor  of  the  traverse,  which  set  out  that  the  garnishee  was  indebted 
to  the  principal  defendant  in  the  sum  of  two  hundred  dollars  at 
the  time  of  the  service  of  the  garnishment. 

A  judgment  is  not  to  be  entered  as  matter  of  course  upon  a 
verdict  finding  in  favor  of  the  plaintiff^s  traverse  to  the  garnishee's 
answer.  The  plaintiff  has  no  right  to  a  judgment  against  the  gar- 
nishee until  he  has  actually  entered  up  judgment  against  the  de- 
fendant in  the  main  case.  Civil  Code,  §  5292.  Dent  v.  Dent,  118 
Ga.  853  (45  S.  E.  680).  The  proper  practice  for  a  plaintiff  who 
has  obtained  a  judgment  in  the  main  case,  and  who  desires  to 
enter  up  judgment  against  the  garnishee,  is  to  move  the  court  for 
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a  judgment  against  the  garpishee  who  admits  being  indebted  io 
the  defendant  or  having  assets  in  his  hands  belonging  to  the  de- 
fendant^ or  who  has  been  found  upon  a  traverse  to  his  answer  to 
be  indebted  or  to  have  assets  in  his  hands.  Of  course  that  judg- 
ment can  not  be  in  excess  of  the  judgment  which  the  plaintifE  re-, 
covers  against  the  principal  defendant.  When  a  traverse  has  been 
filed  to  the  answer  of  a  garnishee,  and  has  been  sustained  by  the 
jury,  and  judgment  is  about  to  be  entered  against  him  on  the 
verdict,  then,  and  not  until  then,  has  he  a  right  to  inquire  into  the 
validity  of  the  judgment  in  favor  of  the  plaintifE  against  the  de- 
fendant.   Merchants  Bank  v.  Haiman,  supra. 

It  follows,  therefore,  that  the  only  issue  before  the  court  in  the 
present  case  was  that  formed  by  the  traverse  to  the  garnishee's 
answer,  which  was,  whether  he  was  indebted  to  the  defendant  as 
averred  in  the  traverse.  The  evidence  was  sufficient  to  authorize 
the  finding,  and  that  was  the  only  question  comprehended  in  the 
motion  for  new  trial.  The  validity  of  the  judgment  nunc  pro  tunc 
in  the  main  case,  or  the  judgment  entered  up  on  the  verdict  ren- 
dered on  the  trial  of  the  traverse,  is  not  involved  in  the  present 
state  of  the  record.  In  Americus  Grocery  Company  v.  Link,  116 
Oa.  813  (43  S.  E.  49),  the  case  was  tried  before  the  judge  without 
a  jury;  no  motion  for  a  new  trial  was  made,  and  exception  was 
taken  to  the  rendition  of  the  judgment. 

Judgment  affirmed.    All  the  Justices  concur. 


BusBEE  ei  ah,  administrators,  r.  Chapman. 

TTtt.t^  J.  Where  a  vendor  agrees  to  accept,  as  part  consideration  for 
realty  sold,  the  erection  by  the  vendee  of  certain  walls  at  a  named 
valuation,  which  agreement  the  vendee  fails  or  refuses  to  perform,  the 
vendor  can  not  maintain  a  suit  to  recover  the  balance  of  the  consider- 
ation as  purchase-money  of  the  land,  but  is  relegated  to  an  action  for 
damagss  for  a  breach  of  the  contract  by  the  vendee.  Butler  v.  Sams, 
138  Oa.  748  (75  S.  E.  1127);  Chamberlain  v.  Wolf,  112  Iowa,  176  (83 
N.  W.  893) ;  Westchester  &  P.  R.  R.  v,  Broomall,  (Pa.),  3  Atl.  444;  2 
Warvelle  on  Vendors  (2d  ed.),  i  939;  2  Sutherland  on  Damages,  §  676. 

(a)    Accordingly,  where  a  petition  was  filed  by  the  vendor   against  the 

vendee  for  the  agreed  value  of  the  walls  to  be  erected  by  the  latter,  as 

the  balance  of  the  purchase-price  of  the  land,  the  petition  was  subject 

to  the  general  demurrer  filed,  and  the  court  erred  in  not  sustaining  it. 

Judgm^t  reversed.    All  the  Justices  concur, 

NOVEMBEB  15,  1912. 
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.  Complaint.    Before  Judge  Whipple.    Dooly  superior  court.    No- 
vember 6,  1911. 

Joseph  H.  Hall  and  Busbee  &  Bushee,  for  plaintiffs  in  error. 
J.  T.  Hill  and  J.  Tf .  Dennard,  contra. 


Charleston  and  Western  Carolina  Railway  Company  i;. 
Union  Warehouse  and  Compress  Company. 

Atkinson,  J.  1.  Where  a  defendant  may  have  a  remedy  over  against 
another,  and  vouches  him  into  court  by  giving  notice  of  the  pendency 
of  a  suit,  the  judgment  rendered  therein  will  be  conclusive  upon  the 
party  vouched,  as  to  the  amount  and  right  of  the  plaintiff  to  recover. 
Civil  Code,  {  6821. 

2.  The  judgment  in  such  a  case  is  not  An  adjudication  of  the  question 
whether  the  primary  defendant  is  entitled  to  recover  against  his 
vouchee,  upon  a  suit  brought  by  him  against  the  latter  after  a  recovery 
has  been  had  in  the  first  action. 

3.  Where  a  widow  brought  against  a  railway  company  an  action  to  recover 
damages  for  the  negligent  homicide  of  her  husband,  and  alleged  as  one 
ground  of  negligence  the  maintenance  of  a  platform  dangerously  near 
a  railroad  track,  and  the  defendant  served  a  compress  company, 
alleged  to  be  the  owner  of  such  platform,  with  a  copy  of  the  petition  and 
a  written  avouchment,  stating  that  the  suit  was  proceeding  upon  the 
theory  that  there  was  negligence  in  the  maintenance  of  the  platform 
of  the  compress  company,  by  reason  of  the  protrusion  of  one  of  the 
sleepers  so  as  to  be  too  close  to  the  railway  track,  notifying  the  compress 
company  of  the  suit,  and  vouching  it  to  defend  the  same,  no  provision 
of  law  exists  by  which  the  vouchee  can,  by  petition  to  the  presiding 
judge,  have  the  question  of  its  liability  over  determined  in  advance  of 
the  original  suit,  and  obtain  an  order  declaring  the  vouchee  to  be  re- 
lieved from  any  obligation  to  defend  the  suit,  and  that  such  avouch- 
ment is  null  and  void,  and  setting  it  aside  and  dismissing  the  vouchee 
from  any  participation  in  the  suit. 

Judgment  reversed.    All  the  Justices  concur. 
November  15,  1912. 

Voucher  to  defend  action.    Before  Judge  Hammond.    Eichmond 
superior  court.    September  9,  1911. 

W.  K.  Miller,  for  plaintiff  in  error.    IF.  H.  Barrett,  contra. 
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STERLING  V.  HUNTLEY  et  al: 

A  grantor  conveyed  to  his  wife  certain  land.  The  deed  first  used  the  words 
"in  fee  simple,"  but  then  declared  that  she  should  hold  the  property 
** during  the  term  of  her  natural  life."  Then  came  the  following  clauses: 
''The  above  deed  of  gift  is  made  subject  to  the  following  conditions,  to 
wit:  that  in  the  event  of  the  donor,  the  said  [naming  him],  living 
longer  than  his  wife,  the  said  [naming  her],  then  at  the  death  of  the 
said  [wife]  all  of  the  above-described  property  shall  revert  to  the  said 
[donor]  and  become  his  lawful  property.  But  in  the  event  of  the  said 
[donor]  dying  first,  the  said  [wife]  holds  all  of  the  above-described 
property  during  her  natural  life,  and  at  her  death  all  of  the  above 
property  shall  belong  to  our  much  loved  and  only  daughter  [naming 
her],  her  heirs  and  assigns.  But  in  the  event  of  the  said  [daughter] 
dying  without  issue,  then  at  her  death  all  of  the  above^iescribed  prop- 
erty shall  be  equally  divided  between  her  two  brothers  [naming  them] ; 
and  their  respective  heirs  shall  each  receive  pro  rata  share  of  their 
father's  proportion  of  said  property."     Held: 

1.  That  upon  the  death  of  the  grantor  before  that  of  his  wife,  she  had  a 
life-estate,  with  remainder  to  the  daughter  of  the  grantor. 

2.  The  remainder  which'  the  daughter  took  was  a  base  or  defeasible  fee, 
subject  to  be  divested  upon  her  dying  without  issue. 

3.  The  language  of  the  deed,  considered  as  a  whole,  plainly  shows  that 
the  grantor  did  not  use  the  words  ** dying  without  issue"  as  meaning 
so  dying  before  the  termination  of  the  life-estate,  but  that  they  had 
reference  to  the  time  of  the  death  of  the  daughter. 

NOVEMBEB  18,   1912. 

Equitable  petition.  Before  Judge  Freeman.  Coweta  superior 
conrt.    October  31,  1911. 

On  September  5,  1887,  William  H.  Huntley  executed  a  deed  to 
hiB  wife,  Martha  Caroline  Huntley,  named  as  party  of  the  second 
part.  By  it  he  conveyed  to  her  in  fee  simple  certain  land,  and 
"all  the  fixtures  and  furniture  contained  in  said  house,  .  .  to 
have  and  to  hold  the  same  during  the  term  of  her  natural  life." 
The  deed  then  contained  the  following  clauses:  "The  above  deed 
of  gift  is  made  subject  to  the  following  conditions,  to  wit :  that  in 
the  event  of  the  donor,  the  said  William  Henry  Huntley,  living 
longer  than  his  wife,  the  said  Martha  Caroline,  then  at  the  death 
of  the  said  Martha  Caroline  all  of  the  above-described  property 
shall  revert  to  the  said  William  Henry  Huntley  and  become  his 
lawful  property.  But  in  the  event  of  the  said  William  Henry 
Huntley  dying  first,  the  said  Martha  Caroline  holds  all  of  the 
above-described  property  during  her  natural  life,  and  at  her  death 
all  of  the  above  property  shall  belong  to  our  much  loved  and 
only  daughter,  Mary  Lou  Huntley,  her  heirs  and  assigns.     But 
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in  the  event  of»  the  said  Mary  Lou  Huntley  dying  without  issue, 
then  at  her  death  all  of  the  above-described  property  shall  be  equally 
divided  between  her  two  brothers,  John  Park  and  William  Henry; 
and  their  respective  heirs  shall  each  receive  pro  rata  share  of  their  ^ 
father^s  proportion  of  said  property/'  Mrs.  Mary  Huntley  Sterling 
(formerly  Mary  Lou  Huntley)  filed  her  equitable  petition,  alleging 
among  other  things  as  follows:  Martha  C.  Huntley,  the  life- 
tenant,  died  on  December  2,  1901,  leaving  as  her  sole  heirs  William 
H.  and  J.  P.  Huntley  and  the  plaintiff.  John  Park  Huntley,  one 
of  the  brothers  of  the  plaintiff,  died  October  27,  1907,  leaving  as 
his  only  heirs  his  wife  and  one  daughter.  Prior  to  his  death  he 
conveyed  to  his  mother,  the  life-tenant,  all  interest  of  every  kind 
which  he  might  have  in  the  property.  The  William  Henry  Huntley 
referred  to  in  the  deed  is  living,  and  has  four  minor  children  and 
four  children  more  than  twenty-one  years  of  age.  Certain  con- 
tentions have  arisen  in  regard  to  the  title  to  the  property.  The 
plaintiff  contends  that  she  has  an  absolute  fee-simple  title  thereto. 
Other  parties  mentioned  contend  that,  if  she  should  die  without 
issue,  the  property  would  belong  to  John  Park  Huntley  and  Will- 
iam H.  Huntley  and  their  children.  The  plaintiff  is  a  widow- 
without  children,  and  is  past  the  time  of  life  when  it  is  probable 
that  she  will  have  issue.    A  construction  of  the  deed  is  sought. 

On  demurrer  the  petition  was  dismissed,  and  the  plaintiff  ex- 
cepted. The  bill  of  exceptions  recites  that  the  sole  question  decided 
on  the  hearing  was  whether,  under  the  deed  above  set  out,  the 
plaintiff  had  an  absolute  fee-simple  title,  and  was  entitled  to  the 
relief  prayed,  or  whether,  if  she  should  now  die  without  issue,  the 
property  would  belong  to  certain  other  parties  named  in  the  deed. 

W.  T.  Tuggle,  for  plaintiff. 

Evins  &  S pence  and  A,  H.  Thompson,  for  defendants. 

Lumpkin,  J.  (After  stating  the  foregoing  facts.)  While  the 
demurrer  was  general,  the  bill  of  exceptions  recited  the  point  de- 
cided by  the  judge;  and  in  this  court  only  a  single  question  was 
urged  or  argued,  and  to  that  we  confine  our  decision,  whether  or 
not  there  may  have  been  other  grounds  for  aflBrming  the  judgment. 
In  Howell  v.  Wilson,  137  Ga.  710  (74  S.  E.  255),  the  sufiSciency 
of  the  allegations  as  to  what  was  done  by  the  defendants  was  pre- 
sented and  urged  here.  The  demurrer  was  overruled,  and  on  ex- 
ception the  question  was  whether  the  petition  set  out  a  good  case  as 
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against  a  demurrer.  In  the  instant  ease  the  question  presented  is 
this:  If  his  wife  survived  the  grantor,  and  the  daughter  survived 
her,  did  the  daughter  take  a  fee-simple  estate  in  remainder,  or  a 
base  fee  subject  to  be  divested  and  pass  to  her  brothers,  or  their 
heirs,  if  she  should  thereafter  die  without  issue?  This  turns  on 
the  time  to  which  the  words  "in  the  event  of  the  said  [daughter's] 
dying  without  issue,''  etc.,  shall  be  referred.  The  plaintiflE  contends 
that  they  only  provide  for  the  event  of  the  daughter's  dying  without 
issue  during  the  lifetime  of  her  mother,  and  that  upon  her  sur- 
viving her  mother  the  remainder  became  an  absolute  fee.  The 
defendants  contend  that  this  contingency  was  not  limited  to  the 
lifetime  of  the  mother,  and  that  after  the  mother  died  the  daughter 
held,  not  an  absolute,  but  a  base  or  defeasible  fee. 

After  the  death  of  the  grantor,  his  wife  was  to  hold  the  property 
during  her  life,  and  "at  her  death"  it  was  to  belong  to  the  daughter. 
In  the  event  of  the  daughter  dying  without  issue,  "then  at  her 
death"  the  property  was  to  be  "equally  divided"  between  her 
brothers  or  their  heirs.  It  was  argued  that  the  words  "at  her 
death,"  in  the  last  clause,  referred  to  the  death  of  the  mother. 
Taking  these  words  in  the  connection  in  which  they  are  used,  and 
considering  that  they  immediately  follow  the  naming  of  the  daugh- 
ter, not  the  mother,  we  think  they  clearly  mean  at  the  death  of  the 
daughter.  And  this  is  made  more  certain  by  the  next  statement, 
that  the  property  should  be  divided  between  "her  brothers,"  nam- 
ing brothers  of  the  daughter.  It  would  do  violence  to  plain 
language  to  hold  that  "at  her  death"  meant  at  the  death  of  the 
mother  (not  mentioned  in  that  immediate  connection),  but  the 
next  words  providing  for  a  division  between  "her  brothers"  meant 
brothers  of  the  daughter. 

To  hold  that  the  provision  made  in  the  event  that  the  daughter 
should  die  without  issue  referred  solely  to  her  dying  without  issue 
during  the  lifetime  of  the  life-tenant,  as  contended,  would  make 
this  clause  antagonistic  to  the  general  scheme  of  the  deed  of  gift. 
If  the  daughter  should  die  without  issue,  "then  at  her  death"  the 
property  was  to  be  divided  between  her  brothers  or  their  heirs.  If 
this  meant  that  at  her  death  during  the  lifetime  of  the  life-tenant 
there  should  be  a  division  between  the  brothers,  it  would  destroy 
both  the  life-estate  of  the  mother  and  the  possible  reversion  to  the 
grantor,  if  he  should  survive  his  wife,  or  at  least  would  interfere 
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with  their  enjoyment.  It  could  hardly  have  been  the  intention  of 
the  grantor  to  have  the  property  divided  between  his  sons  upon 
the  death  of  his  daughter  before  the  termination  of  the  life-estate 
and  possibly  before  it  could  be  known  whether  the  daughter  would 
take  any  interest  at  all,  or  whether  the  entire  property  would  revert 
to  the  grantor  himself  if  he  survived  his  wife. 

Construing  the  instrument  as  a  whole,  we  think  the  grantor 
created  an  estate  for  life  in  his  wife,  with  reversion  in  fee  to  him- 
self, if  he  survived  her;  that  if  she  survived  him,  she  retained  the 
estate  during  her  life,  with  remainder,  after  her  death,  to  the 
grantor^s  daughter;  that  this  remainder  was  a  base  fee,  subject  to 
be  divested  if  the  daughter  should  die  without  issue;  that  this 
contingency  did  not  terminate  upon  the  death  of  the  life-tenant; 
and  that  in  no  event  did  the  grantor  contemplate  a  destruction  of 
the  life-estate  and  a  division  during  ita  continuance.  As  to  the 
creation  of  a  base  fee  see  Hill  v.  Terrell,  123  Oa.  49  (51  S.  E.  81). 

We  recognize  the  rule  that  courts  are  disposed  to  construe  wills 
and  deeds  so  as  to  vest  remainders.  In  construing  wills,  the  rule 
has  been  embodied  in  thejcode  that  "words  of  survivorship  shall 
refer  to  the  death  of  the  testator  in  order  to  vest  remainders,  unless 
a  manifest  intention  to  the  contrary  appears.^'  Civil  Code,  §  3680. 
And  where  a  future  time  is  fixed  for  a  division  or  distribution, 
there  are  decisions  which  hold  that  words  of  survivorship  will  be 
referred  to  such  time,  in  the  absence  of  anything  to  show  a  contrary 
intent.  But  if  the  instrument,  whether  a  will  or  a  deed,  shows 
clearly  a  different  intent  on  the  part  of  the  maker,  it  will  control. 

It  would  be  unprofitable  to  take  up  the  various  cases  cited  by 
counsel  for  the  plaintiff  and  discuss  the  language  used  in  the  wills 
or  deeds  there  involved,  and  to  show  the  difference  between  them 
and  the  terms  of  the  instrument  now  before  us.  It  may  be  stated 
generally  that  in  none  of  them  are  terms  of  the  character  above 
dealt  with  employed,  which  plainly  show  that  the  intention  of  the 
grantor  was  that  the  words,  in  the  event  of  the  daughter  "dying 
without  issue,"  should  not  be  limited  to  the  continuance  of  the 
life-estate.  Judgment  affirmed.     All  the  Justices  concur. 
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Cox  et  al,  V.  Goodman. 

Hnx,  J.  1.  Where,  upon  the  trial  of  a  complaint  for  land,  the  defendant 
sought  to  prove  title  hy  prescription  under  color  of  title,  it  was  not 
error  to  admit  in  evidence,  over  the  plaintiffs'  objection,  the  sheriff's 
deed  made  to  the  defendant's  predecessor  in  title,  who  purchased  at  the 
sheriff's  sale,  because  the  fi.  fa.  imder  which  the  land  in  controversy 
was  sold  did  not  accompany  the  deed.  Hammond  y.  Crosby,  68  €fa,  767 ; 
Beverly  v.  Burke,  9  Oa.  440  (54  Am.  D.  351) ;  Connell  v.  Culpepper,  111 
Oa.  805  (35  S.  E.  667);  Wardlaw  v.  McNeill,  106  Ga.  32  (31  S.  E. 
785;  Street  v.  Collier,  118  Oa.  470  (45  8.  E.  294) ;  Floyd  v.  Ricketson, 
129  Oa.  668  (59  S.  £.  909);  Dodge  v.  Cowart,  131  Oa.  549  (62  S.  £. 
987). 

2  On  the  trial  of  such  a  case  it  was  not  error  for  the  court  to  propound 
to  a  witness  on  the  stand  questions  for  the  purpose  of  eliciting  the  truth 
of  the  case,  where  it  does  not  appear  that  the  questions,  some  of  which 
were  leading,  were  calculated  to  impress  the  jury  with  the  idea  that  the 
presiding  judge  believed  the  prevailing  party  in  the  court  below  should 
recover  in  the  suit.  Johnson  v.  Leffler,  122  Oa.  670  (7),  (50  S.  K  488)  ; 
Oillis  V.  Bowman,  132  Oa.  762  (64  S.  E.  1096). 

3.  The  verdict  was  demanded  by  the  evidence,  and  the  court  did  not  err 
in  directing  it  for  the  defendant. 

Judgment  affirmed,    AU  the  Justices  concur. 
November  18,  1912. 

Complaint  for  land.    Before  Judge  Thomas.    Berrien  superior 

court.    September  21,  1911. 

J.  J.  Bull,  for  plaintiffs.    W.  2),  Buiey  for  defendant. 


BENNETT  v.  BIRD. 


There  was  no  error  in  dismissing  the  plaintiff's  petition  on  demurrer. 
November  18,  1912. 

Equitable  petition.  Before  Judge  Bawlings.  Jefferson  superior 
court.    October  24,  1911. 

H.  B.  Strange,  for  plaintiff. 

Eines  &  Jordan  and  Brannen  &  Booth,  for  defendant. 

EvAXS,  P.  J.  This  is  a  petition  by  Jemima  Bennett  against 
Jefferson  Bird,  alleging  as  follows:  Her  father  died  in  1869,  and 
her  mother  married  tie  defendant.  The  defendant  qualified  as  her 
guardian  in  1870,  and  as  such  guardian  received  her  inheritance 
from  her  grandfather,  which  consisted  of  notes  to  the  amount  of 
$496.46.  Petitioner  married  in  1888,  and  shortly  afterwards  the 
defendant  attempted  to  settle  with  her,  representing  that  he  only 
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had  in  hand  for  her  $486.03,  which  statement  she  believed  to  be  true 
until  within  the  last  six  months,  when  she  was  informed  and  advised 
by  various  persons  residing  in  the  community  that  the  defendant  had 
not  made  a  full  and  complete  settlement,  as  such  guardian,  with 
her,  for  the  reason  that  shortly  after  receiving  the  notes  he  pur- 
chased from  Samuel  Harville,  on  July  18,  1870,  for  the  considera- 
tion of  $552,  a  described  tract  of  land  containing  368  acres,  which 
tract  of  land  petitioner  is  advised  and  believes  was  paid  for  by 
the  defendant  with  the  notes  which  he  had  received  as  her  share  of 
her  grandfather^s  estate.  As  the  defendant  sustained  to  her  the  re- 
lationship of  stepfather  and  guardian,  she  naturally  placed  the 
utmost  confidence  in  his  statement  made  to  her  in  connection  with 
her  estate;  and  she  relied  on  and  confided  in  the  statement,  made 
by  him  at  the  time  of  the  settlement,  that  the  amount  due  her  was 
the  true  and  correct  amount;  but  she  has  recently  discovered  that 
the  statement  was  not  true,  and  the  defendant  failed  to  advise  her 
of  the  true  condition  of  her  estate,  and  by  his  annual  returns  he 
represented  to  the  ordinary  of  the  county  that  he  held  money  or 
notes  for  the  amount  stated,  and  so  returned  the  same,  when  as  a 
matter  of  fact  he  had  no  money  or  notes  of  petitioner,  but  the  land 
was  purchased  with  petitioner's  notes  held  by  the  defendant  as 
guardian,  and  in  equity  he  holds  the  land  in  trust,  less  150  acres 
which  he  conveyed  to  petitioner's  husband  in  settlement  of  the 
amount  he  admitted  to  be  due  as  guardian.  At  the  time  of  the 
settlement  petitioner  was  a  minor ;  the  settlement  was  made  out  of 
court,  and  by  it  she  was  defrauded  of  her  property.  The  defendant 
is  in  possession  of  the  remainder  of  the  land,  and  has  erected 
thereon  valuable  improvements  equal  to  the  rent.  The  prayer  is  to 
declare  the  title  to  be  in  petitioner,  and  that  defendant  make  her 
a  warranty  title  to  same.  The  petition  was  dismissed  on  demurrer. 
The  obvious  purpose  of  the  petitioner  is  to  declare  a  trust  in 
the  land  purchased  with  her  property.  Her  claim  is,  that  her 
property  was  used  in  the  purchase  of  the  land;  and  that  she  had 
the  option,  on  arrival  at  majority,  to  elect  either  the  money  or 
the  land ;  that  her  acceptance  of  a  part  of  the  land  as  an  equivalent 
of  the  money  which  was  due  her  did  not  deprive  her  of  the  right  to 
elect  to  take  all  the  land,  because  she  was  a  minor  and  did  not 
know  the  actual  facts  until  a  short  time  before  bringing  suit ;  and  • 
that  she  now  elects  to  take  the  land.     The  defendant  by  way  of 
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demurrer  replies  to  this  contention,  and  says,  that  inasmuch  .as 
the  plaintiff  admits  that  she  has  received  her  full  inheritance  from 
her  grandfather,  and  is  only  complaining  of  her  loss  of  a  right  of 
election  to  receive  such  inheritance  in  land  which  she  alleges  was 
purchased  with  her  money,  she  ought  to  have  made  such  election  at 
the  time  of  the  settlement,  or  at  least  within  the  period  of  limita- 
tion after  arriving  at  full  age ;  and  that  no  facts  are  alleged  to  ex- 
cuse acquiescence  in  the  settlement  for  more  than  twenty  years. 
We  will  first  consider  the  issues  thus  joined  as  if  the  plaintiff  had 
been  an  adult  at  the  time  of  the  settlement.  If  she  were  an  adult, 
and  settled  with  her  guardian  out  of  court,  such  settlement  ordi- 
narily would  become  conclusive  after  four  years.  Civil  Code, 
§  3084.  An  exception  to  the  running  of  a  statute  of  limitatiojis  is, 
that  if  the  defendant  be  guilty  of  fraud  by  which  the  plaintiff  has 
been  debarred  or  deterred  from  his  action,  the  period  of  limitation 
shall  begin  with  the  discovery  of  the  fraud.  Civil  Code,  §  4380. 
But  before  the  plaintiff  can  fix  a  new  point  for  the  running  of  the 
statute  on  the  ground  of  concealed  fraud,  she  must  exercise  reason- 
able diligence  to  detect  the  fraud.  Marler  v.  Simmons,  81  Ga.  613 
(8  S.  E.  190).  While  it  is  true  that  "a  failure  to  employ  the 
necessary  means  to  discover  such  fraud  may  be  excused,  when  the 
plaintiff  has  been  lulled  into  a  sense  of  security  by  reason  of  a  re- 
lation of  trust  and  confidence  between  himself  and  the  defendant, 
rendering  it  the  duty  of  the  latter  to  disclose  the  truth,  and  when 
it  also  appears  that  because  of  this  confidence  the  plaintiff  was 
actually  deterred  from  sooner  discovering  the  fraud,  or  even  sus- 
pecting that  any  fraud  had  been  perpetrated  on  him"  (Kirkley  v. 
Sharp,  98  Oa.  484,  25  S.  E.  562),  yet  a  plaintiff  standing  in  a 
confidential  relation  with  the  defendant,  having  a  right  to  an  elec- 
tion either  of  money  or  of  property  in  which  the  money  has  been 
invested,  and  having  means  of  ascertaining  the  existence  of  facts 
upon  which  such  right  is  predicated,  can  not  arbitrarily  close  his 
eyes  to  all  means  of  information,  and  many  years  thereafter  claim 
the  privilege  of  making  an  election.  In  the  instant  case  the  plain- 
tiff knew  her  inheritance  was  in  notes,  and  that  her  guardian  had 
made  annual  returns  in  which  he  represented  "that  he  held  money 
or  notes"  representing  the  amount  of  her  inheritance.  She  now 
says  that  the  guardian  had  neither  money  nor  notes  at  the  time 
she  settled  with  him.    The  slightest  diligence  would  have  shown  the 
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incorrectness  of  the  returns,  if  in  point  of  fact  they  were  incorrect. 
The  guardian  made  no  personal  representation  of  facts  to  her; 
the  settlement  was  had  on  the  face  of  the  guardian^s  returns  to  the 
ordinary,  made  annually  pursuant  to  law.  There  is  no  charge  that 
the  amount  shown  to  be  due  by  the  returns  did  not  represent  every 
cent  which  the  guardian  owed  her.  The  law  requires  a  guardian 
to  pay  interest  on  the  funds  of  his  ward  in  his  hands  (Civil  Code, 
§  4077),  and  this  requirement  implies  that  he  may  use  the  funds. 
When  the  settlement  was  had,  the  returns  gave  the  ward  informa- 
tion that  the  guardian  was  accounting  to  her  for  the  full  inheri- 
tance of  her  grandfather.  There  was  no  concealment  of  her  prop- 
erty; there  was  no  misrepresentation  of  the  amount  which  the 
guardian  was  due  her.  More  than  twenty  years  after  the  trans- 
action she  complains,  not  that  her  guardian  failed  to  account  for 
her  inheritance,  but  that  he  used  it  in  buying  land  for  himself, 
and  accounted  for  the  money,  without  giving  her  an  option  at  the 
time  to  elect  to  take  the  land  instead  of  the  money.  She  seeks  the 
right  to  make  an  election  after  valuable  improvements  have  been 
erected,  and  values  have  greatly  increased.  It  would  be  inequitable 
to  accord  to  her  this  right,  when  she  failed  to  avail  herself  of  the  in- 
formation afforded  by  the  returns  at  the  time  of  the  settlement, 
which  would  have  disclosed  the  whole  matter.  Moreover,  she  alleges 
that  various  persons  in  the  community  informed  her  that  her  guard- 
ian had  not  fairly  dealt  with  her  in  the  settlement.  It  seems  to 
have  been  current  knowledge  in  the  community,  as  late  as  1910, 
that  her  guardian  had  used  her  funds  in  the  purchase  of  land  forty 
years  ago.  This  general  diffusion  of  knowledge  of  the  facts,  if  not 
incompatible  with  the  suggestion  of  their  concealment  by  the  guard- 
ian, certainly  shows  that  the  slightest  diligence  on  the  part  of  the 
ward  would  have  given  her  such  information  as  to  enable  her  to 
make  her  election  at  the  time  she  made  the  settlement. 

But  it  is  said  that  she  was  a  minor  at  the  time  of  the  settlement. 
Her  exact  age  is  not  disclosed,  but,  as  her  father  died  in  1869,  she 
was  at  least  nineteen  or  twenty  years  of  age.  Granting  that  the 
settlement  did  not  bind  her  on  account  of  her  minority,  still  she 
was  of  such  an  age  as  to  be  able  to  comprehend  the  significance  of 
her  acts;  and  after  reaching  majority  she  was  bound  to  avail  her- 
self of  the  means  of  information  she  had.  Her  long  delay,  with- 
out the  exercise  of  the  slightest  diligence,  and  after  valuable  im- 
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provementa  have  been  made  on  the  land,  renders  it  inequitable  for 
her  to  claim  the  right  of  election  at  this  late  day.  The  facts  of 
this  case  are  very  unlike  those  of  Short  v.  Maihis,  107  Oa.  807  (33 
S.  E.  694),  so  confidently  relied  on  by  the  plaintiff  in  error.  In 
that  case  the  guardian  colluded  with  his  brother-in-law  to  defraud 
his  ward  of  land  to  which  she  had  title.  The  ward  had  lost  her 
right  to  recover  the  land  when  she  received  information  of  the 
fraud,  and  sued  the  guardian  for  its  value.  Actual  concealment 
of  the  fraud  and  misleading  information  were  alleged,  which  the 
court  held  was  sufficient  to  excuse  the  delay  in  bringing  the  suit. 
Judgment  affirmed.    All  the  Justices  concur. 


MILLER  V.  WATSON. 

1.  Equity  will  decree  specific  performance  of  a  written  contract  to  convey 
land,  which  is  clear  and  definite  in  its  terms. 

2.  As  a  general  rule,  a  vendee  of  land,  before  bringing  his  action  for  specific 
performance,  should  tender  to  the  vendor  the  amount  agreed  to  be  paid 
by  him  before  the  execution  of  the  conveyance;  but  tender  by  the  vendee 
before  suit  is  excused  if  the  vendor  by  declaration  or  conduct  proclaims 
that  if  a  tender  should  be  made  its  acceptance  would  be  refused.  In 
the  latter  instance  it  is  sufiicient  to  offer  in  the  pleadings  to  pay  the 
amount  due,  or  which  may  be  found  to  be  due  by  the  decree  of  court. 

3.  Where  a  court  of  equity  takes  jurisdiction  for  the  purpose  of  decreeing 
specific  performance,  when  necessary  to  give  full  and  perfect  relief  it 
will,  with  proper  parties  before  the  court,  cancel  as  a  cloud  over  the  title 
a  voluntary  deed  made  by  the  defendant,  prior  in  date  to  the  contract 
of  which  specific  performance  is  sought,  which  deed  is  apparently  prop- 
erly executed  and  recorded,  but  is  void  because  it  has  never  been 
delivered. 

4.  The  petition  set  out  a  cause  of  action  as  against  a  general  demurrer. 

November  18,  1912. 

Equitable  petition.  Before  Judge  Walker.  McDuffie  superior 
court.    September  7,  1912. 

John  T.  West  and  L,  Z,  Rosser,  for  plaintiff. 

Hawes  Cloud,  J,  B,  Burnside,  and  D.  L.  Farmer,  for  defendant. 

Evans,  P.  J.  William  K.  Miller  filed  his  petition  alleging  as 
follows :  Thomas  E.  Watson  owned  a  tract  of  land  containing  19G 
acres.  On  January  27,  1908,  he  contracted  to  sell  it  to  Miller  for 
$4,312,  of  which  sum  Miller  paid  $500  in  cash  and  gave  three 
notes  for  $1,270.66  each,  payable  respectively  at  one,  two,  and 
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three  years  after  date,  with  interest  from  date  at  6  per  cent,  per 
annum.  On  that  day  Watson  executed  to  Miller  his  bond  for 
titles,  obligating  himself  to  convey  the  land  to  Miller  by  war- 
ranty deed  upoji  the  payment  of  Miller's  notes.  The  bond  for 
titles  contained  an  agreement  that  Miller  could  sell  and. convey 
such  portions  of  the  land  as  to  him  or  them  should  seem  best,  and 
that  Watson  would  join  in  the  deed  so  as  to  convey  a  full  fee-simple- 
title  to  the  purchaser;  the  purchase-money  or  so  much  thereof  as 
might  be  agreed  upon  at  the  time  to  be  credited  on  Miller's  notes. 
The  bond  for  titles  was  duly  recorded  on  the  day  it  was  executed. 
Miller  sold  seventeen  •  and  eight-tenths  acres  of  the  land  to 
B.  H.  Willingham  for  the  sum  of  $500,  of  which  $25  was  paid  in 
cash,  and  the  purchaser  gave  his  three  notes  for  $158.34  each,  due 
January  1,  1909,  1910,  and  1911.  When  notified  of  this  sale 
Watson  joined  with  Miller  in  executing  a  bond  for  title  to  Willing- 
ham,  who  took  possession  of  the  property  sold  to  him.  On  January 
11,  1909,  Miller  paid  to  Watson  $300  on  account  of  purchase- 
money.  Thereafter  Miller  negotiated  a  sale  of  eighty-nine  and  two 
tenths  acres  to  D.  Farmer  for  $27.50  per  acre;  and  when  Farmer 
caused  the  title  to  be  examined,  there  appeared  of  record  in  the 
clerk's  office  a  deed  of  gift  from  Watson  to  his  infant  granddaughter 
(the  parents  of  the  granddaughter  being  constituted  her  trustees) 
to  the  land  sold  to  Miller.  From  the  record  the  deed  purported  to 
have  been  signed,  sealed,  and  delivered  on  April  29,  1907.  Miller 
called  the  attention  of  Watson  to  this  discovery,  and  he  informed 
Miller  that  the  conveyance  to  his  granddaughter  had  never  been 
delivered  and  had  been  inadvertently  recorded;  and  as  it  web  a 
cloud  upon  the  title  of  the  property  he  proposed  to  sell  Miller,  he 
agreed  with  Miller  to  institute  proceedings  to  the  March  term,  1910, 
of  the  superior  court,  to  remove  this  cloud.  This  proceeding  was 
duly  instituted  by  Watson,  who  dismissed  it  just  before  or  ttt  the 
September  terra,  1910,  of  the  court.  Miller  negotiated  a  sale  of 
60  acres  of  the  land  to  Sarah  V.  Tutt  and  Claud  E.  Young  for  the 
sum  of  $2,120,  provided  titles  were  made  by  the  September,  1910, 
term  of  the  court;  but  owing  to  Watson's  dismissal  of  his  suit  to 
remove  the  cloud  on  the  title,  Miller  was  unable  to  make  a  title, 
and  the  negotiating  purchasers  refused  to  pay  any  portion  of  the 
purchase-money.  On  or  about  February  1,  1911,  Watson  entered 
on  the  land  so  sold  to  Miller,  forcibly  took  possession  thereof,  put 
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a  lock  on  the  door  of  one  of  the  houses,  and  notified  Willingham 
and  Farmer  to  vacate  the  property  sold  to  them  or  pay  him  rent 
therefor  for  the  year  1911.  This  amounted  to  a  breach  of  the 
bond  and  constituted  a  trespass;  and,  as  the  property  was  worth 
$35  to  $40  per  month  at  this  time,  Watson  is  liable  to  Miller  in  the 
sum  of  $7,000.  By  his  dismissal  of  the  suit  to  remove  the  cloud 
on  the  title,  and  by  his  trespass  upon  the  property,  Watson  has 
further  damaged  him  $5,000  or  other  large  sum.  Miller  desires 
to  have  all  the  contracts  carried  out,  and  he  tenders  herewith  the 
balance  of  the  purchase-money.  He  prays,  that  Watson  specifically 
perform  his  contract;  that  the  deed  from  Watson  to  his  grand- 
daughter be  canceled  as  a  cloud  on  the  title;  that  the  title  to  the 
prof)erty  be  decreed  to  be  in  petitioner,  subject  to  the  right  of 
Watson  to  be  paid  the  balance  of  the  purchase-money  due  him,  less 
deductions  for  damages;  that  Willingham  and  Farmer  be  required 
to  pay  for  the  property  sold  to  them,  upon  receiving  proper  title 
thereto ;  and  for  general  relief.  The  defendants  against  whom  proc- 
ess was  prayed  were  Watson,  his  granddaughter,  her  parents,  and 
Willingham  and  Farmer.  The  court  dismissed  the  petition  on 
general  demurrer. 

Xo  special  demurrer  was  filed;  and  therefore  it  is  not  up  for 
decision  whether  the  petition  is  multifarious,  or  Open  to  any  ob- 
jection which  might  be  raised  by  special  demurrer.  The  case  was 
dismissed  on  general  demurrer  filed  by  Thomas  E.  Watson,  raisilig 
the  point  that  the  facts  alleged  do  not  constitute  a  cause  of  action. 
The  petition  is  projected  on  the  theory  that  the  plaintiff  is  entitled 
to  specific  performance  of  his  bond  for  title  from  Thomas  E. 
Watson,  upon  payment  of  the  balance  of  the  purchase-money,  and, 
as  ancillary  to  such  relief,  that  the  purported  voluntary  deed  from 
Watson  to  his  granddaughter  should  be  canceled.  The  first  step 
in  the  solution  of  the  case  is  the  determination  of  the  plaintiff's 
right  to  have  specific  performance  of  his  contract  of  purchase  as 
expressed  in  his  bond  for  titles,  under  the  allegations  of  the  peti- 
tion. TVTiile  it  is  a  general  rule  that  the  right  to  specific  perform- 
ance is  in  the  sound  discretion  of  a  court  of  equity,  yet  it  is  the 
rule  in  this  State  that  such  power  is  to  be  exercised  by  the  jury 
under  the  evidence  and  the  charge  of  ,the  court.  Franklin  v.  New- 
som,  53  Oa,  580.  The  bond  for  titles  contains  a  clear  and  definite 
contract  to  convey  land  on  the  payment  of  the  stipulated  purchase- 
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money.  Its  legality  was  not  questioned  on  the  argument.  In  con- 
tracts for  the  sale  of  lands,  mere  failure  to  pay  the  purchase-money 
at  maturity,  where  time  is  not  of  the  essence  of  the  contract,  does 
not  work  a  forfeiture  of  prior  payments  or  abrogate  the  contract. 
Ellis  V.  Bryant,  120  Oa.  890  (48  S.  E.  352).  Time  was  not  of  the 
essence  of  the  contract  in  this  case.  All  of  the  purchase-money 
has  not  been  paid,  nor  was  there  actual  tender  made  of  the  balance. 
Ordinarily  the  plaintiff,  before  bringing  his  action  for  specific  per- 
formance, should  tender  to  the  defendant  the  price  of  the  property 
or  the  amount  agreed  to  be  paid  by  him  before  the  execution  of 
the  conveyance.  Stembridge  v.  Morgan,  88  On.  447  (14  S.  E. 
585) ;  Kerr  v.  Hammond,  97  Qa,  567  (25  S.  E.  337).  But  where 
the  vendor  by  his  declaration  or  conduct  proclaims  that  if  a  tender 
should  be  made  its  acceptance  would  be  refused,  tender  by  the 
vendee  before  suit  is  unnecessary.  Equity  will  not  require  a  use- 
less formality.  Ansley  v.  Hightower,  120  Ga.  719  (48  S.  E.  197) ; 
36  Cyc.  705.  So  the  point  is,  whether  the  conduct  of  the  vendor 
was  equivalent  to  a  declaration  that  he  would  not  accept  the  tender 
if  it  had  been  made.  According  to  the  petition,  the  vendee,  at 
the  time  of  making  the  contract  of  purchase,  was  ignorant  of  the 
record  of  a  prior  deed  purporting  to  have  been  made  by  the  vendor 
to  his  granddaughter.  The  vendee  had  made  a  payment  of  $300 
on  the  note  which  fell  due  on  January  1,  1909,  when  he  received 
the  information  of  the  record  of  the  prior  deed.  He  communicated 
with  the  vendor,  who,  under  date  of  July  18th,  1909,  wrote  to  him 
that  the  deed  to  his  granddaughter,  though  signed  by  him,  had 
never  been  delivered,  and  that  it  had  been  inadvertently  recorded. 
The  vendor  agreed  that  he  would  institute  proceedings  to  remove 
tliis  cloud  on  the  title,  which  he  did.  But  just  before  or  at  the 
September,  1910,  term  of  the  court  he  dismissed  the  proceedings, 
and  a  few  days  before  the  Ist  day  of  February  next  he  went  upon 
the  land  and  forcibly  took  possession  of  it,  put  a  lock  on  the  door 
of  one  of  the  houses,  and  notified  Willingham  and  Farmer,  who 
were  in  possession  under  the  vendee,  to  vacate  the  premises  unless 
they  paid  him  rent  for  the  land.  Not  only  was  Willingham  in 
possession  of  a  part  of  the  premises  under  a  contract  of  purchase 
with  the  vendee,  but  the  vendor  had  also  signed  Willingham^s 
contract  pursuant  to  his  stipulation  in  the  bond  for  titles  given  to 
the  vendee.     The  conduct  of  the  vendor  evinced  an  intention  to 
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treat  the  contract  of  sale  as  at  an  end.  The  vendee  and  his  assigns 
were  in  possession  of  the  land,  and  under  the  contract  they  were 
entitled  to  possession.  •  The  vendee  was  also  entitled  to  a  marketable 
title.  The  vendor  recognized  this  by  agreeing  to  remove  the  cloud 
from  the  title.  His  abandonment  of  the  proceedings  to  remove 
the  cloud,  after  having  agreed  to  prosecute  the  same  to  a  conclusion, 
and  forcibly  taking  possession  of  the  premises  indicate  that  the 
vendor  treated  the  contract  as  no  longer  binding  on  him.  Declara- 
tions by  conduct  may  be  not  less  emphatic  and  definite  than  decla- 
rations by  oral  speech  or  written  document.  In  effect,  the  vendor 
bv  his  conduct  as  alleged  in  the  petition  (which  is  admitted  on 
demurrer)  declared  that  he  considered  the  contract  as  terminated, 
and  that  he  would  no  longer  recognize  the  right  in  the  vendee  to 
demand  compliance  upon  tender  of  the  agreed  price.  Such  a  decla- 
ration by  conduct  excused  the  vendee  from  making  an  actual  tender 
of  the  money  before  bringing  suit,  and  it  was  sufficient  for  him  to 
allege  an  offer  to  pay  the  amount  due  or  which  may  be  found  to  be 
due  by  the  decree  of  the  court,  without  actually  producing  the 
money  and  paying  it  into  court.  Kerr  v.  Hammond,  supra;  Brock 
r.  Hidy,  13  Ohio  St.  306:  Paris  v,  Greenleaf,  117  Ky.  817  (79  S. 
W.  267) ;  YanDyke  r.  Cole,  81  Vt.  379  (70  Atl.  593,  1103).  The 
vendee  was  not  in  laches  so  as  to  debar  him  of  the  remedy  of  specific 
performance.  His  last  note  for  the  purchase-money  fell  due  Jan- 
uary Ist,  1911.  The  vendor^s  forcible  entry  upon  the  premises, 
and  threat  to  expel  the  vendee's  purchasers  unless  they  attorned  to 
him,  occurred  a  few  days  thereafter,  and  this  suit  was  instituted  in 
February,  1911.  He  was  diligent  in  the  prosecution  of  his  remedy. 
The  allegation  is  that  the  vendor's  deed  to  his  infant  grand- 
daughter is  void  because  it  was  never  delivered.  Courts  of  equity 
have  jurisdiction  to  cancel  a  deed  which,  though  not  enforced  at 
the  time,  either  casts  a  cloud  over  the  plaintiff's  title  or  otherwise 
subjects  him  to  future  liability,  and  the  cancellation  of  which  is 
necessar}'  to  his  complete  protection.  Civil  Code,  §  5465.  Equity, 
having  taken  jurisdiction  for  the  purpose  of  decreeing  specific  per- 
formance, will  decree  full  and  perfect  relief  touching  the  subject- 
matter.  Fulgham  v.  Pate,  77  Oa.  454.  We  therefore  reach  the 
conclusion  that  as  against  a  general  demurrer  the  plaintiff  alleged 
a  cause  of  action,  and  that  it  was  error  to  dismiss  the  petition. 
Judgment  reversed.     All  the  Justices  concur, 
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Wright,  administratrix,  v.  Clabk,  administrator. 

Atkinson,  J.  1.  While  the  statute  provides  that  courts  of  ordinary  shall 
sit  on  the  first  Monday  of  each  month  (Civil  Code,  §  4809),  it  is 
further  provided  that  such  courts,  when  the  business  of  the  court  re- 
quires it,  may  adjourn  to  such  times  as  the  ordinary  may  think  proper 
(Civil  Code,  f  4811)  ;  and  it  appearing  in  the  record  that  the  judgment 
from  which  an  appeal  was  taken  in  this  *case  was  rendered  on  a  day 
later  than  the  first  ^londay  in  the  month,  the  court  of  ordinary  being 
a  court  of  general  jurisdiction,  it  will  be  presumed,  in  the  absence  of 
anything  to  the  contrary,  that  the  term  of  court  was  lawfully  in  session 
on  the  day  judgment  was  rendered. 

2.  It  appearing  from  the  date  of  the  judgment  in  the  court  of  ordinary, 
as  shown  by  the  record,  that  the  judgment  appealed  from  was  rendered 
on  the  23d  day  of  March,  1911,  and  that  the  appeal  was  entered  on  the 
same  date,  it  was  error  to  dismiss  the  appeal  on  the  soje  ground  that  it 
had  not  been  taken  in  time.     Civil  Code,  §  4999. 

Judgment  reversed.    All  the  Justices  concur, 
NOVEMBEB  18,   1912. 

Appeal.    Before  Judge  Hammond.    Burke  superior  court.     Oc- 
tober 2,  1911. 
Milton  C.  Barwich  and  E,  L,  Brinson,  for  plaintiflE  in  error. 


Tipton  v.  Pendergrass. 

Evans,  P,  J,    There  was  no  error  in  granting  a  nonsuit. 

Judgment  affirmed.     All  the  Justices  concur. 
November  18,  1912. 

Equitable   petition.     Before   Judge   Jones.     Jackson   superior 

court.    December  14,  1911. 

Ray  &  Bay,  for  plaintiflE. 


GARLAND  v.  ISBELL. 

i.  Where  there  have  been  two  drawings  for  a  prize  in  a  lottery,  and  the 
prize  is  delivered  to  the  second  drawer,  the  first  drawer  can  not  main- 
tain trover  to  recover  the  prize  from  the  second  drawer,  by  virtue  of 
being  the  winner.  The  law  denounces  the  transaction  as  illegal,  and 
neither  party  ^411  be  permitted  to  invoke  the  aid  of  the  courts  in  respect 
to  the  same. 

2.  If  the  lottery  keeper,  after  delivery  to  the  second  drawer,  executes  to 
the  first  drawer  a  bill  of  sale  of  the  prize,  reciting  a  nominal  consider- 
ation, such  bill  of  sale,  if  given  and  received  not  as  an  actual  sale  but 
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as  a  means  to  enable  the  first  drawer  to  recover  his  prize  from  the 
second  drawer,  becomes  tainted  with  the  illegality  of  the  transaction, 
and  will  not  serve  as  a  basis  for  recovery  in  an  action  by  the  first 
drawer  against  the  second  drawer  to  recover  the  prize. 
3.  But  if  after  the  drawings  and  the  delivery  of  the  property  to  the  second 
winner  it  is  sold  by  the  owner  to  the  first  winner,  though  at  a  grossly 
inadequate  price,  and  a  bill  of  sale  is  executed  in  pursuance  of  such 
sale,  upon  a  new  consideration,  and  not  merely  as  a  colorable  transfer 
to  give  one  drawer  a  preference  over  the  other  in  the  drawing,  such  a 
sale  will  serve  to  pass  the  seller's  title  to  the  purchaser. 
NOVEHBEB  18,   1912. 

Trover.  Before  Judge  Jones.  Stephens  superior  court.  No- 
vember 11,  1911. 

Fermor  Barrett,  for  plaintiff  in  error.    Claude  Bond,  contra. 

Evans,  P.  J.  The  action  was  trover  by  J.  E.  D.  Isbell  against 
X.  L.  Garland  to  recover  a  horse  of  the  value  of  two  hundred  dol- 
lars. It  appeared  from  the  evidence  that  the  horse  belonged  to  one 
Swilling,  and  was  the  prize  in  a  "raffle"  or  lottery  to  which  the 
owner  had  sold  chances.  Just  before  the  drawing  Swilling  placed 
the  horse  in  the  livery-stable  of  the  defendant.  A  drawing  was 
had  under  the  supervision  of  Swilling,  and  the  plaintiff  drew  the 
prize.  Some  question  was  raised  as  to  the  fairness  of  the  drawing, 
and  another  drawing  was  immediately  had,  in  which  the  defendant 
drew  the  prize.  The  plaintiff  did  not  particij)ate  in  the  second 
drawing.  The  drawing  occurred  at  night,  and  the  next  morning 
Swilling  executed  a  bill  of  sale  to  Isbell  upon  a  consideration  of  five 
dollars.  Concerning  the  execution  of  the  bill  of  sale  Swilling  testi- 
fied :  "The  next  morning  Dr.  Isbell  paid  me  five  dollars  for  the  horse, 
and  I  gave  him  the  bill  of  sale  for  the  horse.  Dr.  Isbell  owed  me 
$30  for  the  raffle  tickets,  gave  me  credit  on  my  account  which  I 
owed  him  previously  for  $25,  and  paid  the  other  $5  to  me  for  the 
horse ;  the  $5  paid  me  was  for  the  bill  of  sale,  and  was  paid  to  me 
in  cash  when  I  signed  the  bill  of  sale."  Dr.  Isbell  testified:  "I 
bought  the  horse  in  question  and  paid  Swilling  $5  for  it.  Of  course 
he  was  raffled  the  night  before.  In  the  first  raffle  I  got  him,  and  in 
the  second  raffle  Garland  got  him.  I  had  $30  worth  of  chances  at 
the  horse.  I  gave  Swilling  credit  on  his  account  which  he  owed 
me  for  the  $30  that  I  owed  him  for  chances,  and  paid  him  $5  be- 
sides for  the  horse.  After  obtaining  the  bill  of  sale  I  demanded  the 
horse,  and  Garland  refused  to  deliver  him.  The  horse  was  worth 
about  $200."    The  defendant  testified:     "On  the  night  before  the 
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raffle  took  place  Mr.  Swilling  brought  the  horse  to  my  stable  and 
said,  *Here  is  your  horse/  After  the  raffle  was  over  he  came  to 
my  stable  and  said  he  would  swap  his  horse  for  the  one  he  left 
there  in  the  eTening— the  one  that  was  raffled/*  The  jury  returned 
a  verdict  for  the  plaintiff,  which  the  court  declined  to  set  aside  on 
motion  for  new  trial.  The  complaint  in  the  motion  is  that  the 
court  did  not  charge  that  if  neither  party  had  a  valid  title  to  the 
horse  the  verdict  should  be  for  the  defendant,  and  that  he  erred  in 
giving  the  following  instruction:  "Under  the  rules  I  give  you, 
very  much  of  this  testimony  has  been  eliminated  from  your  con- 
sideration, and  you  must  treat  the  evidence  as  introduced  under 
the  rules  I  have  given  you  in  charge  in  passing  upon  this  case/' 

Lotteries  are  gaming  devices  and  illegal.  Property  delivered  up 
in  a  gaming  enterprise  was  not  recoverable  at  common  law,  but 
under  our  statute  it  may  be  recovered  of  the  winner  by  the  loser 
if  the  action  is  brought  in  six  months.  Civil  Code,  §  4256.  The 
jury  was  instructed  that  the  disposal  of  the  horse  by  lottery  was 
illegal,  and  that  the  plaintiff  could  not  recover  on  the  ground  that 
he  was  the  winner  of  the  prize;  they  were  also  instructed  that  if 
the  plaintiff's  title  was  that  of  a  purchaser,  even  on  an  inadequafe 
consideration,  he  would  be  entitled  to  recover.  But  the  charge  of 
the  court  did  not  clearly  present  the  principle  that  if  the  bill  of 
sale  was  given. and  accepted,  not  as  an  independent  transaction, 
but  as  a  means  to  enable  the  plaintiff  to  recover  his  winning  from 
the  defendant,  the  plaintiff  could  not  prevail.  There  was  no  dis- 
pute that  the  horse  was  worth  about  $200;  and  though  its  owner 
could  sell  it  at  a  price  grossly  disproportionate  to  its  real  value,  so 
as  to  pass  to  the  seller  a  valid  title,  yet  the  full  merits  of  this  con-  ^ 
troversy  can  not  be  determined  without  deciding  the  issuable  fact 
as  to  whether  the  alleged  sale  was  an  independent  transaction,  en- 
tirely disassociated  with  the  gaming  enterprise,  or  was  a  cloak  to 
enable  one  who  claimed  to  be  the  winner  of  the  horse  to  recover  it 
from  another  who  also  claimed  to  be  the  winner.  In  view  of  the 
court's  instruction  as  a  whole,  we  think  the  giving  of  the  excerpt 
to  which  exception  is  taken,  without  indicating  what  particular 
part  of  the  testimony  was  eliminated  from  the  consideration  of  the 
jury,  was  calculated  to  prejudice  the  defendant. 

Judgment  reversed.    All  the  Justices  concur. 
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RICHARDS  V.  McHAN. 

1.  A  bill  of  exceptions  to  review  a  judgment  overruling  a  demurrer  to  a 
petition  to  amend  a  judgment  rendered  on  a  habeas-corpus  proceeding 
falls  within  the  provisions  of  the  act  of  1897  (Acts  1897,  p.  53),  and 
is  to  be  treated  as  a  fast  writ  of  error. 

2.  The  court  where  the  judgment  is  rendered  is  the  proper  court  where  a 
motion  can  be  made  to  amend  it.  If  the  adverse  party  resides  in  a 
different  county,  the  court  may  provide  by  order  that  he  be  served  with 
a  copy  of  the  motion  to  amend. 

3.  After  the  adjournment  of  the  term  at  which  it  was  rendered,  a  judgment 
can  not  be  amended  on  the  merits  of  the  cause  by  reason  of  facts  or 
conditions  subsequently  transpiring. 

NOVEMBEB   18,    1912. 

Motion  to  modify  judgment  on  habeas  corpus.  Before  Judge 
Morris.    Pickens  superior  court.    February  17,  1912. 

Moore  &  Pomeroy  and  Oeorge  F.  Oober,  for  plaintiff  in  error. 

D.  W.  Blair  and  J.  Z.  Foster,  contra. 

Evans,  P.  J.  J.  B.  Richards  Jr.  sued  out  a  writ  of  habeas  corpus 
against  Mrs.  Catherine  McHan,  alleging  that  respondent  illegally 
detained  in  her  possession  his  minor  son,  a  little  more  than  three 
yeai3S  of  age.  The  mother  of  the  child  was  dead,  and  the  respond- 
ent was  the  child's  grandmother.  In  rendering  judgment  tlie 
court  recited  certain  facts  in  consideration  of  which  he  awarded  the 
custody  of  the  child  to  the  grandmother  until  he  shall  become  six 
years  of  age;  then  and  after  that  time  he  shall  be  delivered  to 
the  father,  who  shall  thereafter  have  his  custody.  Shortly  before 
the  child  was  to  become  six  years  of  age,  the  grandmother  filed  a 
petition  to  the  court  which  rendered  the  judgment,  praying  its 
modification  to  the  extent  of  revoking  so  much  of  it  as  required 
her  to  deliver  the  child  to  the  father  on  his  sixth  birthday,  and 
providing  that  she  retain  his  custody  until  he  reached  a  state 
of  health  contemplated  in  the  judgment.  Among  the  recitals  in 
the  judgment  awarding  the  child  temporarily  to  the  grandmother 
is  that  the  child  is  of  very  delicate  health  and  needs  the  continued 
care  of  the  grandmother.  This  condition  is  alleged  to  still  exist. 
Upon  this  petition  the  court  issued  a  rule  requiring  the  father  to 
ghow  cause  why  its  prayer  should  not  be  granted,  and  directed  the 
sheriff  of  a  county  other  than  that  where  the  petition  was  filed  to 
serve  the  father  with  a  copy  of  the  petition  and  rule  to  show 
cause.  The  father  filed  objections  to  the  service  of  the  petition, 
pleaded  to  the  jurisdiction  of  the  court,  and  demurred  to  the  suffi- 
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ciency  of  the  pleadings  as  affording  to  the  petitioner  any  right  to 
the  relief  sought.    The  father  excepts  to  an  adverse  judgment. 

1.  The  defendant  in  error,  by  motion  to  transfer  this  case  to 
the  succeeding  term,  raises  the  point  that  the  judgment  complained 
of  can  not  be  reviewed  by  fast  bill  of  exceptions.  From  the  fore- 
going statement  of  facts  it  will  be  seen  that  on  a  writ  of  habeas 
corpus,  having  for  its  purpose  the  determination  of  the  custody  o£ 
an  infant  between  its  grandmother  and  father,  a  judgment  was 
rendered  awarding  the  custody  to  the  grandmother  until  the  child 
reached  the  age  of  six  years,  when  the  child  was  to  be  delivered  to 
the  father.  As  the  time  approached  for  the  relinquishment  of  her 
custody  of  the  child  the  grandmother  filed  her  petition  prajring 
that  the  judgment  be  so  modified  as  to  extend  the  time  she  should 
have  possession  of  the  child.  This  in  effect  is  but  a  motion  to 
amend  the  original  judgment  in  the  habeas-corpus  case;  and  the 
question  is,  whether  a  judgment  overruling  a  demurrer  to  the  peti- 
tion setting  out  the  facts  on  which  the  motion  was  based  is  re- 
viewable by  fast  writ  of  error.  The  act  approved  December  6, 
1897  (Acts  1897,  p.  53),  provides  "that  all  bills  of  exception  in 
habeas-corpus  cases  .  .  shall,  as  regards  the  practice  of'  the 
lower  court  and  in  the  Supreme  Court,  relating  to  the  time  and 
manner  of  signing,  filing,  serving,  transmitting,  and  hearing  the 
same,  be  governed  in  all  respects,  where  applicable,  by  the  laws 
now  of  rule  and  force  in  reference  to  bills  of  exceptions  in  cases  of 
injunction,''  etc.  It  has  been  held  that  an  order  modifying  an  in- 
junction is  not  reviewable  by  fast  writ  of  error.  Siubbs  v.  Mc^ 
Connell,  119  Oa.  21  (45  S.  E.  710) ;  Harris  v.  Sparta,  130  Qa,  60. 
(60  S.  E.  192).  And  it  is  urged  that  by  analogy  a  fast  writ  of 
error  will  not  lie  to  an  order  modifying  or  amending  a  judgment  in 
a  habeas-corpus  case.  In  fact  no  such  analogy  exists.  The  statute 
provides  that  "in  all  cases  where  an  application  for  injunction  or 
receiver  is  granted  or  refused"  a  fast  writ  of  error  will  lie.  Civil 
Code,  §  6153.  This  language  was  given  a  literal  construction, 
and  fast  bills  of  exceptions  were  limited  to  judgments  granting  or 
refusing  an  injunction  or  receiver.  But  a  fast  writ  of  error  lies 
to  any  reviewable  judgment  in  a  habeas-corpus  case,  and  is  not 
limited  by  the  statute  to  the  grant  or  refusal  of  the  writ  as  in 
cases  of  injunction.  An  apparently  contrary  intimation  vas  made 
in  Thompson  v.  Thompson,  124  Oa.  874  (53  S.  E.  507) ;  but  as 
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the  judgment  under  review  in  that  case  was  an  order  allowing 
temporary  alimony  and  providing  for  the  custody  of  children  of 
the  marriage,  made  in  an  action  for  divorce,  what  was  said  is  not 
controlling  on  the  question.  The  construction  now  given  to  the 
statute  accords  both  with  the  spirit  and  letter  of  the  law.  The 
writ  of  habeas  corpus  has  always  been  regarded  as  a  bulwark  of  the 
liberty  of  English-speaking  people.  It  is  safeguarded  in  the  consti- 
tution of  our  State.  It  is  a  summary  and  speedy  remedy,  and  the 
manifest  intent  of  the  legislature  was  that  a  review  of  a  judgment 
rendered  in  a  habeas-corpus  case  should  be  speedily  heard  and  de- 
termined. The  judgment  under  review  was  rendered  in  a  habeas- 
corpua^case,  and  the  bill  of  exceptions  falls  within  the  provisions  of 
the  act  of  1897. 

2.  We  construe  the  petition  as  a  motion  to  amend  a  judgment. 
The  rule  is  that  such  motion  must  be  brought  to  the  court  wherein 
the  judgment  was  rendered.  Wool  folk  v.  Ounn,  45  Oa.  117.  Ordi- 
narily notice  must  be  given  to  the  adverse  party ;  and  if  he  happens 
to  reside  in  another  county,  the  court  by  appropriate  order  may 
require  him  to  be  served,  by  the  sheriff  of  the  county  of  his  resi- 
dence, with  a  copy  of  the  motion  to  amend  and  of  the  order  ap- 
pointing a  time  and  place  of  hearing. 

3.  It  is  sought  to  amend  the  original  jud^ent  in  the  habeas- 
corpus  case  on  the  merits  of  the  cause,  by  reason  of  facts  and  con- 
ditions transpiring  since  its  rendition.  Can  this  be  done?  It  is 
pretty  well  settled  that  the  principle  of  res  adjudicata  is  applicable 
to  proceedings  in  habeas  corpus,  involving  an  inquiry  into  and  a 
defermination  of  the  rights  of  conflicting  claimants  to  the  custody 
of  minor  children.  Says  Mr.  Freeman  in  his  treatise  on  Judgments 
(vol.  1,  §  324) :  "The  principles  of  public  policy  requiring  the 
application  of  the  doctrine  of  estoppel  to  judicial  proceedings,  in 
order  to  secure  the  repose  of  society,  are  as  imperatively  demanded 
in  the  cases  of  private  individuals  contesting  private  rights  under 
the  form  of  proceedings  in  habeas  corpus  as  if  the  litigation  were 
conducted  in  any  other  f orm.'^  Partaking  of  the  general  character- 
istics of  conclusiveness  between  the  parties  as  ordinary  judgments, 
such  judgments  likewise  fall  under  the  general  rule  regarding  their 
amendment.  In  respect  to  amendment  of  judgments  the  general 
rule  is,  that  after  the  expiration  of  the  term  at  which  the  judgment 
was  rendered  it  is  out  of  the  power  of  the  court  to  amend  it  in 
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any  matter  affecting  the  merits.  This  is  especially  true  of  any 
attempt  to  amend  a  judgment  on  the  merits,  based  on  events  and 
facts  subsequently  transpiring.  A  judgment  bears  upon  the  mat- 
ters in  issue  at  the  time  of  its  rendition,  and  from  the  nature  of 
things  can  not  be  amended  so  as  to  conform  to  facts  not  adjudicated 
at  the  time.  After  the  expiration  of  the  term,  unless  the  cause  is 
depending,  and  the  parties  are  in  court,  their  power  over  the  record 
is  confined  to  the  correction  of  clerical  errors,  making  parties  in 
certain  cases,  and  supplying  omissions.  1  Black  on  Judgments, 
§  154;  Civil  Code,  §§  3278,  5697. 

It  is  contended  tliat  from  the  peculiar  nature  of  this  judgment 
the  case  is  still  so  pending  as  to  give  jurisdiction  to  the  court 
which  rendered  it  to  modify  or  amend  its  terms.  We  do  not  think 
so.  The  judgment  contains  a  recital  of  the  facts  impelling  the 
judge  to  reach  the  conclusion  which  he  expressed  as  the  judgment 
of  the  court.  That  judgment  was  that  the  grandmother  should 
have  the  custody  of  the  child  for  a  definite  period,  when  she  should 
relinquish  her  possession  of  the  child  to  the  father.  That  was  a 
final  adjudication.  The  court  did  not  retain  the  case  for  further 
direction  or  modification  of  the  judgment.  A  father  is  entitled  to 
the  custody  of  his  child,  unless  there  is  some  legal  reason  why  he 
should  forfeit  this  natural  right.  In  the  habeas-corpus  judgment 
the  court  adjudicated  that  the  father  should  be  denied  the  custody 
of  his  child  for  a  specified  period  of  time.  Upon  the  expiration 
of  that  time  the  father's  right  to  the  child  revested  under  the  judg- 
ment. If  the  grandmother  desires  to  contest  with  the  father  his 
right  to  the  possession  of  his  child  because  of  matters  transpiring 
since  the  judgment,  she  has  her  remedy,  but  that  remedy  is  not 
by  petition  to  amend  the  judgment. 

We  are  cited  to  the  case  of  Marietta  Chair  Company  v.  Hender- 
son, 121  Ga.  399  (49  S.  E.  312,  104  Am.  St.  E.  156,  2  Ann.  Cas. 
83),  as  a  precedent  for  the  mode  of  procedure  taken  in  this  case. 
In  a  former  case  between  the  same  parties  a  decree  was  entered, 
perpetually  enjoining  the  defendant  from  obstructing  a  street, 
which  had  been  done  with  the  permission  of  a  municipality  without 
charter  authority  to  ^ive  such  permission.  Subsequently  the  mu- 
nicipality was  given  authority  by  the  legislature  to  close  the  street. 
Thereupon  the  defendant  filed  an  independent  petition  against  the 
plaintiff,  setting  up  the  changed  conditions  occurring  since  the 
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judgment,  praying  relief  against  the  former  judgment;  and  this 
court  held  that  such  a  proceeding  was  maintainable.  This  ruling 
is  based  upon  the  principle  that  if  developments  subsequent  to 
rendition  of  the  judgment  be  of  such  a  nature  that  it  would  be 
inequitable  to  enforce  it,  and  no  adequate  legal  remedy  be  available 
to  prevent  its  enforcement,  an  equitable  action  will  lie  to  vacate 
or  modify  the  judgment.  This  is  a  very  diflferent  proceeding  from 
that  adopted  in  the  case  at  bar.  The  procedure  in  the  instant  case 
is  to  amend  a  judgment,  and,  treating  it  as  such,  its  venue  was 
the  county  of  the  court  which  rendered  the  judgment.  Should  we 
treat  it  as  an  independent  suit,  then  the  venue  would  be  in  the 
county  of  the  residence  of  the  defendant.  In  any  event  the  petition 
should  have  been  dismissed  on  demurrer. 

Judgment  reversed.  All  the  Justices  concur,  except  Fish,  C.  J,, 
and  Hill,  J,,  dissenting. 

Fish,  C.  J.  I  can  not  agree  to  the  ruling  announced  in  the  first 
headnote.  In  my  opinion  a  fast  writ  of  error  will  not  lie  to  review 
a  judgment  overruling  a  demurrer  to  a  petition  to  amend  a  judg- 
ment rendered  in  a  habeas-corpus  proceeding.  It  has  been  held  by 
this  court  in  numerous  cases  that  rulings  on  a  demurrer,  or  a 
motion  to  dismiss  in  the  nature  of  a  demurrer,  are  not  reviewable 
by  fast  writ  of  error.  Among  the  later  cases  to  this  effect  are 
Johnson  v.  Cravey,  120  Ga.  1047  (48  S.  E.  424) ;  Foster  v.  Case, 
126  Oa.  714  (55  S.  E.  921) ;  Town  of  Alapaha  v.  Paulk,  130  Oa, 
595  (61  S.  E.  401).  "The  general  rule  is  that  cases  must  come  to 
this  court  on  an  ordinary  writ  of  error,  and  the  statute  making 
an  exception  to  this  rule  has  always  been  strictly  construed.*' 
Thompson  v.  Thompson,  124  Ga.  874  (53  S.  E.  507).  To  my  mind 
the  provisions  of  the  act  of  1897  (Acts  1897,  p.  53)  do  not  make 
an  exception  to  the  general  rule  so  far  as  to  authorize  a  fast  writ 
of  error  to  review  a  ruling  made  on  a  demurrer  in  a  habeas-corpus 
case.  According  to  that  act  "all  bills  of  exception  in  habeas-corpus 
cases  .  .  shall,  as  regards  the  practice  of  the  lower  court  and 
in  the  Supreme  Court,  relating  to  the  time  and  manner  of  signing, 
filing,  serving,  transmitting,  and  hearing  the  same,  be  governed  in 
all  respects,  where  applicable,  by  the  laws  now  of  rule  and  force 
in  reference  to  bills  of  exceptions  in  cases  of  injunction.**  It  is 
clear  to  me  that  this  act  merely  made  the  laws  "in  reference  to  bills 
of  exceptions  in  cases  of  injunction"  applicable  to  bills  of  exception 
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in  habeas-corpus  cases,  as  to  time  and  manner  of  signing,  filing, 
serving,  transmitting,  and  hearing  the  same.  Civil  Code,  §  6153, 
which  at  the  time  of  its  adoption  embodied  the  rules  of  practice 
as  to  fast  bills  of  exceptions,  provides:  "In  all  cases  where  an  ap- 
plication for  an  injunction  or  receiver  is  granted  or  refused ;  in  all 
applications  for  discharge  in  bail-trover  and  contempt  cases ;  grant- 
ing or  refusing  application  for  alimony,  mandamus,  or  other  extra- 
ordinary remedy ;  the  granting  or  refusing  of  an  application  for  at- 
tachment against  fraudulent  debtors;  and  in  all  criminal  cases, 
the  bill  of  exceptions  shall  be  tendered  and  signed  within  20  days 
from  the  rendition  of  the  decision,  and  the  opposite  party  be  served, 
within  15  days  from  such  signing,  with  the  bill  of  exceptions;  and 
the  clerk  shall,  within  15  days  from  such  service,  make  out  a 
transcript  of  the  record  and  transmit  the  same  immediately  to  the 
Supreme  Court  then  in  session,  and  if  not  in  session,  then  to  the 
very  next  session  f^  etc.  It  will  be  noted  that  bills  of  exceptions  in 
habeas-corpus  cases  are  not  embraced  in  the  provisions  of  this 
section.  As  already  stated,  the  act  of  1897  made  the  laws  in  force 
at  the  time  of  its  passage,  "in  reference  to  bills  of  exceptions  in 
cases  of  injunction,^*  applicable  as  to  signing,  filing,  serving,  etc., 
to  all  bills  of  exceptions  in  habeas-corpus  cases.  A  fast  writ  in 
cases  of  injunction  lies  only  where  an  application  for  an  injunction 
is  granted  or  refused.  Civil  Code,  §  6153.  And  it  has  been  so 
held  in  many  cases  by  this  court.  Moreover,  it  has  been  uniformly 
held  that  a  fast  writ  will  not  lie  to  review  a  judgment  on  demurrer 
in  em  injunction  case,  nor  to  the  refusal  to  dissolve  an  injunction. 
See  cases  above  cited;  also  Berry  v.  Parker,  130  Oa.  741  (61  S.  E. 
541),  and  cases  cited;  Watterson  v.  Stubbs,  135  Oa.  368  (69  S.  E. 
487).  Strictly  construing  the  provisions  of  the  act  in  question, 
its  language  should  not  be  held  to  provide  for  a  faat  writ  in  a  case 
where  a  writ  of  error  would  not  lie  "in  cases  of  injunction.**  The 
question  involved  in  this  case  is  not  whether  a  fast  writ  of  error 
will  lie  to  an  order  modifying  or  amending  a  judgment  in  a 
habeas-corpus  case,  for  the  reason  that  no  such  order  was  granted. 
In  Thompson  v.  Thompson,  124  Ga.  874  (53  S.  E.  507),  it  was 
held-  "An  order  modifying  a  previous  order  based  on  a  motion 
for  alimony,  determining  the  custody  of  children  pending  the  liti- 
gation, can  not  be  reviewed  on  fast  writ  of  error.**  Such  ruling 
was  made  notwithstanding  it  is  declared  in  the  Civil  Code,  §  6152, 
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that  a  fast  writ  lies  to  the  "granting  or  refusing  application  for 
alimony/'  In  delivering  the  opinion  in  that  case.  Presiding  Justice 
Cobb  said :  "  A  fast  writ  of  error  lies  .to  review  an  order  granting 
or  refusing  alimony,  and  not  to  every  order  that  may  have  been 
passed  while  such  application  for  alimony  was  pending.  See  Oor- 
don  V.  Gordon,  109  Oa.  262  [34  S.  E.  324].  But  it  was  said  that 
this  was  in  fact  a  habeas-corpus  case,  and  that  imder  the  act  of 
1897  (Acts  1897,  p.  53)  all  bills  of  exceptions  in  habeas-corpus 
cases  shall,  as  regards  the  practice  of  the  lower  court  and  the  Su- 
preme Court,  be  governed  in  all  respects,  where  applicable,  by  the 
laws  of  force  in  reference  to  bills  of  exceptions  in  cases  of  in- 
junction. Where  an  application  for  injunction  is  granted  or  re- 
fused, the  ruling  complained  of  may  be  reviewed  on  fast  writ  of 
error.  Civil  Code,  §  5540.  An  order  modifying  an  interlocutory 
injunction  is  not  reviewable  by  a  fast  writ  of  error.  Stubhs  v.  Mc- 
Connell,  119  Ga.  21  [45  S.  E.  710],  and  cit.  Even  if  the  case  be 
treated  as  a  habeas-corpus  case,  the  order  complained  of  is  one 
modifying  the  judgment  in  the  habeas-corpus  case;  and  applying 
the  rule  applicable  in  cases  of  injunction,  the  order  can  not  be 
reviewed  on  fast  writ  of  error.*'  This  was  said  in  answer  to  the 
contention  there  made  that  the  case  then  under  review  was  a 
habeas-corpus  case.'  Even  if  the  language  quoted  be  not  controlling 
on  the  question  in  the  present  case,  but  must  be  construed  as  merely 
argumentative,  in  my  opinion  it  is  sound  argument  and  sound 
law.  If  it  be  true,  then,  that  an  order  modifying  a  judgment  in 
a  habeas-corpus  case  can  not  be  reviewed  on  a  fast  writ  of  error,  it 
must  be  true,  and  with  more  reason,  that  a  judgment  overruling  a 
demurrer  to  a  petition  for  the  modification  of  such  an  order  can 
not  be  reviewed  on  a  fast  writ. 

While  reasons  may  be  urged  why  a  judgment  on  demurrer  in  a 
habeas-corpus  case  should  be  more  speedily  heard  and  determined 
than  a  judgment  on  demurrer  in  an  injunction  case,  it  is  obvious 
that  reasons  may  be  presented  why  this  should  not  be  so.  However, 
the  merits  of  such  a  controversy  are  not  here  for  decision.  The 
only  point  for  determination  is,  did  the  act  of  1897  provide  for 
review  by  a  fast  writ  of  error  of  a  ruling  on  demurrer  in  a  habeas- 
corpus  case  ?  To  me  it  is  manifest  that  it  did  not,  but  on  the  con- 
trary it  expressly  and  unequivocally  declared  that  all  bills  of  ex- 
ceptions in  habeas-corpus  cases  shall  be  governed  in  all  respects. 


Digitized  by 


Google 


44  OCTOBER  TERM,  1912.  (139 

where  applicable,  by  the  laws  of  force  in  reference  to  bills  of  ex- 
ceptions in  cases  of  injunction.  I  therefore  say  that  if  a  judgment 
on  demurrer  in  an  injunction  case  can  not  be  reviewed  by  fast  writ, 
the  same  rule  under  the  act  of  1897  must  apply  as  to  a  demurrer  in 
a  habeas-corpus  case. 

It  is  true  that  the  writ  of  habeas  corpus  has  been  referred  to  as 
a  bulwark  of  the  liberty  of  English-speaking  people,  that  it  is  a 
summary  and  speedy  remedy,  and  that  it  is  safeguarded  in  the 
constitution  of  our  State;  but  these  facts  do  not  impress  me  as 
indicating  a  legislative  intent  to  set  apart  a  habeas-corpus  case 
as  the  solitary  exception  to  the  well-established  practice  under 
the  statutes  of  this  State  and  the  decisions  of  this  court,  that 
rulings  on  a  demurrer  or  a  motion  to  dismiss  in  the  nature  of 
a  demurrer  are  not  reviewable  by  fast  writ  of  error,  es- 
pecially in  view  of  the  fact  that  the  statute  providing  for  a  fast 
writ  of  error  where  an  application  for  an  injunction  is  granted  or 
refused  was  in  existence  for  more  than  a  quarter  of  a  century  before 
the  passage  of  the  act  providing  that  all  bills  of  exceptions  in 
habeas-corpus  cases  shall  be  governed  by  the  law  "in  reference  to 
bills  of  exceptions  in  cases  of  injunction."  If  it  be  true  that  it  is 
more  important  to  have  a  ruling  on  a  demurrer  in  a  habeas-corpus 
case  reviewed  by  a  fast  writ  tHan  it  is  to  have  such  a  ruling  so  re- 
viewed in  an  injunction  case,  then  it  seems  that  the  legislative  mind 
was  rather  tardy  in  coming  to  such  a  conclusion.  In  my  judgment, 
however,  no  such  conclusion  was  ever  reached  by  the  General  As- 
sembly; but  if  so,  I  am  quite  sure  that  it  is  not  indicated  by  the 
act  of  1897.  I  am  autliorized  by  Justice  Hill  to  state  that  he 
concurs  in  my  dissenting  opinion. 


STEWART  V.  BLALOCK-McCOLLUM-EOBERTS  COMPANY. 

1.  In  a  money  rule  to  distribute  a  fund  in  the  hands  of  a  sheriff,  the 
movant  claiming  under  a  common-law  judgment  and  an  execution  issued 
on  the  foreclosure  of  a  chattel  mortgage,  and  the  other  contestant 
claiming  under  a  distress  warrant  sworn  out  against  the  defendant  from 
whose  i)roperty  the  fund  arose,  the  movant  could  attack  such  distress 
warrant  as  far  as  it  conflicted  with  his  claim  to  the  fund,  and  allege 
and  show  that  the  rent  claimed  had  been  paid. 

2.  Where  a  movant  in  a  money  rule  desired  to  amplify  his  allegations  and 
to  set  up  that  the  rent  claimed  to  be  due  to  a  landlord  contesting  for 
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the  fund  had  been  paid,  erroneously  terming  an  additional  pleading  filed 
for  that  purpose  an  ** intervention**  instead  of  an  amendment  did  not 
render  it  demurrable. 

3.  Such  pleading  did  not  involve  or  require  a  traverse  of  the  answer  of 
the  sheriff  to  the  effect  that  he  had  a  certain  sum  in  his  hands,  that 
certain  writs  had  been  deposited  with  him  to  clpim  it,  and  that  he 
asked  direction  as  to  its  distribution. 

4.  There  was  no  error  in  overruling  the  demurrer. 

5.  In  a  contest  for  money  in  the  hands  of  a  sheriff,  where  one  of  the  con- 
testants sought  to  have  the  fund  applied  to  the  payment  of  a  distress 
warrant,  the  defendant  in  fi.  fa.  was  a  competent  witness,  on  behalf  of 
another  contestant,  to  prove  that  the  rent  for  which  the  distress  warrant 
was  sworn  out  had  been  paid,  so  as  to  establish  the  priority  of  right 
of  such  other  contestant  to  have  the  fund  applied  to  his  claims. 

(a)  There  is  no  analogy  between  such  a  case  and  a  claim  interposed  by 
a  third  party  to  property  levied  on  under  an  execution. 

6.  Where,  on  the  trial  of  a  money  rule  under  which  there  were  but  two 
contestants,  one  of  whom  placed  in  the  hands  of  the  sheriff  a  mortgage 
fi.  fa.  and  a  common-law  execution,  and  brought  a  rule  to  have  the 
fund  in  the  hands  of  the  officer  applied  to  such  claims,  and  the  other 
of  whom  claimed  the  fund  under  a  distress  warrant,  a  general  verdict 
in  favor  of  the  movant  will  be  given  a  reasonable  construction  and  held 
to  mean  that  the  fund  should  be  applied  to  the  payment  of  the  execution 
so  held  by  him,  after  payment  of  costs;  and  if  any  amount  should 
remain,  that  it  should  be  applied  to  the  claim  of  the  other  contestant, 
who  holds  a  distress  warrant,  so  far  as  necessary  to  discharge  it. 

(a)   Direction  is  given  that  the  judgment  be  amended  accordingly. 

7.  The  defendant  in  fl.  fa.,  not  having  on  his  own  behalf  contested  the 
distress  warrant  in  the  manner  provided  by  law,  could  not,  under  a 
money  rule  to  which  only  holders  of  executions  and  the  sheriff  were 
parties,  take  any  sum  required  to  pay  such  contesting  claims  and  costs. 

November  20,  1912. 

Money  rule.  Before  Judge  Daniel.  Fayette  superior  court. 
January  13,  1912. 

J.  W.  Culpepper,  for  plaintiff  in  error.    J.  W.  Wise,  contra. 

Lumpkin,  J.  l*he  sheriif  had  in  his  hands  a  fund  arising  from 
the  sale  of  property  of  a  defendant  in  fi.  fa.  The  Blalock-Mc- 
Collum-Koberts  Company  brought  a  money  rule  to  have  the  fund 
applied  to  the  pa3maent  of  executions  based  on  the  foreclosure  of  a 
chattel  mortgage  and  a  common-law  judgment  respectively,  both  of 
which  it  had  lodged  with  the  sheriff.  Mrs.  L.  B.  Stewart  also 
placed  with  the  sheriff  a  distress  warrant.  The  movant  filed  an 
additional  pleading,  which  it  called  "an  intervention,''  attacking 
the  claim  of  Mrs.  Stewart  on  the  ground  that  the  rent  for  which 
she  caused  the  distress  warrant  to  be  issued  had  been  paid.  This 
should  have  been  called  an  amendment,  rather  than  an  interven- 
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tion,  but  the  name  is  not  material.  No  objection  was  raised  as  to  a 
lack  of  formal  allowance,  and  the  ruling  of  the  judge  showed  his 
approval.  The  jury  found  a  general  verdict  in  favor  of  the  movant. 
The  pleadings  and  evidence  showed  the  nature  and  amount  of  the 
claims.  The  verdict  must  be  given  a  reasonable  intendment,  and 
will  not  be  avoided  except  from  necessity.    Civil  Code,  §  5927. 

The  defendant  in  fi.  fa.  made  no  defense  to  the  distress  warrant 
in  the  manner  pointed  out  by  law.  As  to  him  the  holder  of  it  could 
have  applied  thereto,  so  far  as  necessary,  any  part  of  the  fund  re- 
maining after  paying  costs  and  the  claims  of  the  successful  con- 
testant, if  any  remained.  It  would  perhaps  be  better  for  the  judg- 
ment to  so  state,  though  the  balance,  if  any,  seems  smalL  Direction 
is  given  that  it  be  amended  accordingly. 

Judgment  affirmed,  with  direction.    All  the  Jvstices  concur. 


MooRE  V.  Jackson. 


Lumpkin,  J.  None  of  the  grounds  of  the  motion  for  a  new  trial  involve 
legal  principles  which  require  discussion;  a  number  of  them  depend  on 
the  applicability  of  certain  charges  to  the  pleadings  and  evidence;  and 
while  there  may  have  been  some  inaccuracies,  under  the  pleadings  and 
evidence  there  is  nothing  which  requires  a  reversal. 

Judgment  affirmed.    All  the  Justices  concur. 
NOVEMBEB  20,   1912. 

Trover.    Before  Judge  Walker.    Greene  superior  court.    August 
17,  1911. 
Brown  &  Shipp  and  Joseph  P.  Brown,  for  plaintiff  in  error. 
Noel  P.  Park,  contra. 


PARKER  r.  STUBBS. 

1.  Where,  in  a  suit  by  a  real  estate  agent  or  broker,  seeking  to  recover 
commissions  from  his  principal  on  account  of  the  procuring  of  a  pur- 
chaser and  the  refusal  of  the  principal  to  consummate  the  sale,  it  ap- 
peared from  the  petition  that  the  written  agreement  between  the  prin- 
cipal and  the  agent  provided  for  the  making  of  a  sale  on  certain  terms, 
and  that  the  agent  procured  an  offer  to  purchase  on  terms  different  in 
substantial  particulars  from  those  stated  in  such  contract,  which  the 
principal  declined,  the  petition  was  demurrable. 

2.  There  was  no  error  in  rejecting  the  proposed  amendment.     If  in  some 
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respects  it  may  have  been  permissible,  it  did  not  cure  the  variance 
between  the  authority  given  to  the  agent  and  the  offer  of  the  proposed 
purchaser. 

NOYEMBEB  20,  1912. 

Complaint.  Before  Judge  J.  B.  Park.  Patnam  enperior  court. 
September  18,  1911. 

F.  C.  Foster  and  J.  E.  Pottle,  for  plaintiff. 

W.  F.  Jenkins,  W.  B.  Wingfield,  8.  T.  Wingfield,  and  Roy  D. 
Stuhhs,  for  defendant. 

Lumpkin,  J.  The  plaintiff  sued  the  defendant  to  recover  com- 
missions claimed  to  be  due  him  as  a  real  estate  agent  or  broker. 
The  petition  was  dismissed  on  demurrer. 

1.  The  ease  is  practically  controlled  by  the  decision  in  Van- 
WinUe  v.  Harris,  137  Oa.  43  (72  S.  E.  424).  The  written  agree- 
ment between  Parker,  the  plaintiff,  and  Stubbs,  the  defendant, 
provided  that  the  former  should  have  authority  to  sell  the  farm  of 
the  latter,  described  and  stated  to  contain  1,700  acres,  more  or  less, 
on  certain  terms.  Among  them  were  stipulations  that  the  agent 
could  sell  the  land  at  $10  per  acre,  payable  one  third  cash,  balance 
in  five  annual  payments  bearing  interest  at  eight  per  cent,  per 
annum,  and  that  he  should  have  as  a  commission  all  he  could  get 
in  excess  of  $10  per  acre,  to  be  paid  from  the  first  money  realized. 
The  authority  was  to  continue  until  a  fixed  time.  The  agent  pro- 
cured two  purchasers  who  proposed  in  writing  to  buy  the  land  at 
the  rate  of  $10.50  per  acre,  "one  third  cash  upon  satisfactory  title, 
accurate  survey,  and  delivery  of  property.  The  balance  payable  in 
^ye  annual  payments,  with  interest  at  8^  from  January  1,  1910. 
This  trade  subject  to  the  written  approval  of  Mr.  and  Mrs.  R.  D. 
Stubbs  within  five  days  from  this  date.'^ 

This  offer  differed  from  the  authority  given  to  the  agent  in  sev- 
eral particulars.  It  provided,  not  for  the  making  of  "good  and 
suflRcient  title,"  as  did  the  authority,  but  for  "satisfactory  title,'' 
that  is  satisfactory  to  the  buyer.  It  was  dated  August  30,  1909, 
and  stated  that  interest  on  deferred  payments  of  purchase-money 
should  begin  to  run,  not  from  the  closing  of  the  contract  or  delivery 
of  the  property,  but  from  the  first  of  the  following  January.  It 
expressly  made  the  trade  subject  to  the  written  approval  of  Mr.  and 
Mrs.  Stubbs  within  five  days  from  its  date.  There  was  nothing  in 
the  contract  between  Stubbs  and  Parker  which  showed  any  au- 
thority to  agree  to  these  terms.    Accordingly,  if  the  principal  did 
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not  assent  to  them,  the  agent  could  not  claim  commissions.  If 
the  plaintiff  showed  himself  to  be  a  broker,  he  did  not  show  that 
he  had  procured  a  purchaser  "ready,  willing,  and  able  to  buy,  and 
who  actually  offered  to  buy  on  the  terms  stipulated  by  the  owner/* 
Civil  Code,  §  3587. 

2.  An  amendment  was  offered  and  rejected.  Some  parts  of  it 
may  have  been  proper.  Thus,  the  agreement  between  the  principal 
and  agent  was  for  the  sale  of  the  land  by  the  acre,  and  described 
the  land  as  containing  1,700  acres,  more  or  less.  It  was  competent 
to  allege  that  the  owner  agreed  in  parol  to  have  a  survey  made,  so 
as  to  determine  the  exact  number  of  acres.  And  perhaps  other 
parts  of  the  amendment  may  have  been  permissible.  But  it  is  un- 
necessary to  deal  with  each  of  the  allegations.  In  two  respects  at 
least  the  amendment  failed  to  cure  the  defects  in  the  petition.  It 
left  the  difference  between  the  written  agreement  authorizing  the 
agent  to  make  "good  and  sufficient"  titles  and  the  statement  of 
the  offer  that  the  title  was  to  be  "satisfactory"  to  the  purchaser. 
And  it  also  failed  to  cure  the  variance  between  the  authority  and 
the  statement  in  the  offer  that  the  making  of  the  trade  should  be 
subject  to  the  written  approval  of  Mr.  and  Mrs.  Stubbs  within  five 
days.  The  proposed  amendment  alleged  that  Stubbs  stated  to 
Parker  that  Mrs.  Stubbs  had  an  interest  in  the  land,  but  that  he 
(Stubbs)  had  power  and  authority  to  act  for  and  bind  her  in 
making  the  contract,  and  that  Parker  communicated  this  to  the 
proposed  purchasers.  But  evidently  they  were  unwilling  to  accept 
this  or  the  action  of  Stubbs  as  binding  her,  since  they  required,  as 
a  condition  of  the  trade,  that  she  bind  herself  in  writing  by  accept- 
ing their  offer  within  a  time  fixed  by  them.  Besides,  their  offer  was 
dated  at  Madison,  Morgan  County,  was  addressed  to  Parker  at  that 
place,  and  required  the  signature  of  Stubbs,  who  lived  in  another 
county,  and  of  Mrs.  Stubbs,  in  five  days.  The  requirement  of. the 
signatures  of  both  persons  before  the  trade  should  be  considered 
closed,  and  that  this  must  be  within  the  brief  time  of  five  days, 
was  a  material  requirement  not  within  the  terms  of  the  written 
contract  between  Stubbs  and  Parker.  If  the  purchasers  were  en- 
titled to  have  the  written  approval  of  Mrs.  Stubbs,  it  should  have 
appeared  that  a  reasonable  time  was  allowed  therefor. 

As  the  proposed  amendment  failed  to  cure  the  substantial  defects 
in  the  petition,  there  was  no  error  in  rejecting  it  and  sustaining 
the  demurrer.  Judgment  affirmed.    All  the  Justices  concur. 
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CENTRAL  OF  GEORGIA  RAILWAY  COMPAXY  v.  STILES. 

1.  In  civil  cases  the  burden  of  proof  may  be  carried  by  means  of  a  pre- 
ponderance of  the  evidence,  which  is  that  superior  weight  of  evidence 
upon  the  issues  ^involved  which  is  sufficient  to  incline  a  reasonable  and 
impartial  mind  to  one  side  of  the  issue  rather  than  to  the  other.  It 
is  not  required  to  be  sufficient  to  wholly  free  the  mind  from  a  reason* 
able  doubt.  Accordingly,  it  is  not  proper  in  a  civil  case  to  instruct  the 
jury  that  the  party  on  whom  rests  the  burden  of  proof  must  establish 
his  contention  to  a  reasonable  and  moral  certainty. 

2.  Where  suit  was  brought  for  the  killing  of  a  mare  by  a  railroad  train, 
and  the  defendant  contended  that  its  agents  used  all  ordinary  and 
reasonable  care  and  diligence,  it  was  somewhat  too  restricted  to  charge 
as  follows:  **If  you  believe,  after  considering  all  the  circumstances  and 
all  the  evidence  in  this  case,  that  the  mare  voluntarily  went  upon  the 
trestle,  that  is,  that  she  went  there  of  her  own  volition,  and  that  after 
getting  upon  the  trestle  she  became  entangled,  or  that  she  fell  upon 
the  trestle,  and  that  the  injury  and  death  of  the  mare  was  not  bnought 
about  by  the  negligence  of  the  railroad  company,  its  officers  and  agents, 
and  that  its  officers  and  agents  exercised  all  ordinary  and  reasonable 
care  and  diligence  to  prevent  the  accident,  then,  under  the  law,  gentle- 
men of  the  jury,  the  railroad  company  would  not  be  liable,  and  it  would 
be  your  duty  to  find  a  verdict  in  favor  of  the  railroad  company  in  this 
case," 

ia)  Standing  alone,  if  this  charge  be  considered  as  stating  the  only  ground 
for  finding  for  the  defendant,  it  might  appear  to  require  proof  of  vol- 
untary action  of  the  mare  in  going  upon  the  trestle  and  becoming  en- 
tangled or  falling,  and  also  of  the  exercise  of  all  ordinary  and  reasonable 
care  and  diligence  on  the  part  of  the  agents  of  tlie  company,  while  the 
latter  fact  would  furnish  a  defense  without  requiring  the  company  to 
prove  the  former. 

(6)  WTiether  this  inaccuracy  would  require  a  new  trial,  when  considered 
in  the  light  of  the  general  charge,  need  not  be  determined. 

3.  The  charge  which  in  effect  instructed  the  jury  that  they  could  consider 
all  the  facts  and  circumstances  disclosed  by  the  evidence,  in  determin- 
ing the  question  of  whether  the  defendant's  agents  were  negligent,  was 
not  error. 

4.  If  the  charge  on  the  subject  of  the  right  of  the  jury  to  add  interest  to 
the  proved  value  of  the  mare,  in  case  they  found  for  the  plaintiff,  was 
subject  to  criticism,  it  would  furnish  no  ground  for  reversal;  because 
the  presiding  judge  required  counsel  for  the  plaintiff  to  write  off  the 
interest  found  by  the  jury  as  a  condition  to  the  overruling  of  the 
motion  for  a  new  trial,  and  this  was  done. 

November  20,  1912. 

Action  for  damages.     Before  Judge  J.  B.  Park.     Baldwin  su- 
perior court.    January  8,  1912. 
Lawton  &  Cunningham  and  Allen  &  Pottle,  for  plaintiflE  in  error. 
Livingston  Kenan,  contra. 
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Lumpkin,  J.  The  plaintiflE  sued  the  defendant,  seeking  to  re- 
cover damages  for  the  killing  of  a  mare  alleged  to  be  of  the  value 
of  $250.  The  jury  found  for  the  plaintiflf  $316.63,  which  was  the 
amount  alleged  to  be  the  value  of  the  mare,  with  interest  added  to 
the  date  of  the  trial.  The  allegation  as  to  value  was  the  only  one 
which  might  be  considered  as  an  ad  damnum  clause  in  the  petition. 
The  defendant  moved  for  a  new  trial.-  The  court  overruled  the 
motion  on  condition  that  the  plaintiflE  would  write  ofiE  the  amount 
found  in  excess  of  $250,  which  was  done.    The  defendant  excepted. 

1.  The  court  charged  several  times  to  the  eflPect  that  if  the 
plaintiflE  showed  that  the  mare  was  killed  by  the  operation  of  the 
defendant's  train,  the  law  would  presume  that  the  defendant  was 
negligent,  and  the  burden  of  proof  would  then  be  shifted  to  the  de- 
fendant to  satisfy  the  minds  of  the  jury  "to  a  reasonable  and  moral 
certainty"  that  its  oflBcers  and  employees  exercised  all  ordinary  and 
reasonable  care  and  diligence  to  prevent  the  injury.  This  has  been 
held  to  be  error.  Supreme  Conclave  Knights  of  Damon  v.  Wood, 
120  Oa,  328  (2),  329  (47  S.  E.  940) ;  Brown  Store  Co.  v.  Chatta- 
hoochee Lumber  Co.,  121  Ga.  809  (4),  812  (49  S.  E.  839). 

2.  The  charge  set  out  in  the  second  headnote,  if  considered  as 
an  exhaustive  statement  of  what  would  relieve  the  defendant  from 
liability,  was  somewhat  restricted.  It  coupled  conjunctively  free- 
dom from  negligence  on  the  part  of  the  employees  of  the  railroad 
with  volitional  conduct  on  the  part  of  the  mare,  as  if  both  were 
necessary  to  a  successful  defense.  This  may  not  have  been  in- 
tended, and  the  charge  might  furnish  no  ground  for  a  new  trial  if 
the  general  charge  correctly  showed  what  would  suflfice  to  free  the 
defendant  from  liability.  In  the  present  case,  however,  the  portions 
of  the  charge  which  might  have  eflFected  that  result  were  infected 
with  the  error  stated  in  the  first  division  above. 

3.  The  third  headnote  needs  no  elaboration. 

4.  Under  the  ruling  of  the  presiding  judge,  the  plaintiflf  wrote 
off  the  interest  which  the  jury  added  to  the  proved  value  of  the 
mare.  If  the  charge  in  regard  to  interest  was  subject  to  criticism, 
it  would  not  require  a  new  trial. 

Judgment  reversed.    All  the  Justices  concur. 
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Bbyax,  executor,  v.  Bryan. 

Fish,  C.  J.  To  a  proceeding  to  foreclose  a  mortgage  on  realty  against  the 
executor  of  the  will  of  the  mortgagor,  the  defenses  set  up  were:  {a) 
that  the  note  which  the  mortgage  was  given  to  secure  was  without, 
consideration;  (6)  that  the  testatrix,  at  the  time  she  executed  the  note 
and  mortgage,  had,  on  account  of  disease  and  senility,  little  or  no  will 
power;  (c)  "that  her  imbecility  of  mind  was  such  as  to  render  her 
practically  insane,  and  that  the  plaintiff  abused  her  confidence 

in  securing  her  signature  to  the  contract;"  and  (d)  that  she,  the  testa- 
trix, was  under  the  influence  of  the  plaintiff,  her  son,  **in  his  house,  and 
that  by  means  of  persuasion,  threats,  and  improper  methods  he  pre- 
vailed upon  her  and  over  her  weakness,  and  thereby  secured  her  sig- 
nature to  the  paper  in  question,  .  and  that  she  was  mentally  in- 
capable of  assenting  to  or  approving  the  same."  The  plaintiff's  con- 
tention was  that  the  note  and  mortgage  were  given  to  him  in  consider- 
ation of  his  caring  for  and  furnishing  the  mortgagor  a  home  for  many 
years. 

1.  On  the  trial  the  court  instructed  the  jury  as  follows:  "Though  you 
should  believe  from  the  evidence  there  was  no  express  contract  upon  the 
part  of  Mrs.  Bryan  [the  mortgagor  and  testatrix]  to  pay  her  son  for 
such  attention  and  care,  yet  if  you  believe  the  surrounding  circum- 
stances were  such  as  to  make  it  presumptive  and  indicate  that  it  was 
the  intention  of  both  parties,  that  is  to  say,  Mrs.  H.  E.  Bryan  and  her 
son,  that  compensation  should  be  paid  him  for  rendering  her  sucli 
services,  and  you  further  believe  that  the  note  and  mortgage  in  question 
were  executed  in  consideration  for  such  services,  contracted  under  such 
circumstances  and  conditions  and  in  such  manner,  then  such  considera- 
tion would  be  sufficient  to  support  and  uphold  the  mortgage  and  make 
such  note  and  mortgage  binding  either  against  Mrs.  H.  E.  Bryan  or  the 
executor  of  her  estate."  Held,  that  such  instruction  was  not  erroneous, 
especially  in  view  of  other  instructions  given  on  the  subject,  for  either 
of  the  following  reasons:  (a)  **That  it  led  the  jury  to  believe  that  the 
intention  on  the  part  of  Mrs.  Bryan,  even  if  the  intention  existed  only 
at  the  time  of  making  the  paper,  would  suffice  to  furnish  said  considera- 
tion of  said  paper  sued  on."  (6)  That  it  "more  strongly  presented  the 
law   against  the  defendant  .     than  was  authorized." 

2.  The  court  instructed  the  jury  as  follows:  "Mere  weakness  of  mind,  if 
the  person  be  legally  compos  mentis,  is  no  ground  for  setting  aside  a 
contract.  And  in  order  to  show  incapacity  in  a  person  who  executes  a 
contract,  he  or  she  must  be  shown  to  have  been,  at  the  time  of  the 
execution  of  the  contract,  non  compos  mentis  in  the  legal  acceptation 
of  that  term,  which  means,  not  a  partial,  but  an  entire  loss  of  under- 
standing." Error  was  assigned  on  this  instruction,  on  the  ground  that 
it  "requires  the  defendant  to  show  that  the  maker  of  the  paper  was 
weaker  mentally  than  would  be  necessary  to  nullify  said  contract."  Au- 
thority for  this  instruction  may  be  found  in  some  of  the  earlier  cases. 
Potts  V.  House,  6  Oa.  325  (50  Am.  D.  329) ;  Maddox  v.  Simmons,  31  Ga, 
512.  While  these  cases  have  not  been  overruled,  they  have  been  ex- 
plained and  somewhat  modified  by  later  decisions  of  this  court.  Barlow 
V.  Strange,  120  Od.  1015,  1018  (48  S.  E.  344) ;  Slaughter  v.  Heath,  127 
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Ga.  747,  754  (57  S.  E.  69,  27  L.  R.  A.  (N.  S.)  1).  See  DeNieff  v. 
H owelty  138  Oa,  248  (75  S.  E.  202).  In  the  sentence  next  succeeding 
the  instruction  excepted  to,  the  court  made  a  concrete  application  of  the 
law  in  reference  to  mental  capacity  to  contract,  to  the  case  on  trial, 
by  charging  the  jury  as  follows:  "If  you  believe  from  the  evidence  in 
this  case  that  Mrs.  H.  E.  Bryan,  at  the  time  she  executed  to  her  son, 
J.  W.  Bryan,  the  note  or  mortgage  in  question,  had  strength  of  mind 
and  reason  sufficient  to  clearly  understand  the  nature  and  consequences 
of  her  act,  then,  in  contemplation  of  the  law,  you  would  be  authorized 
in  finding  that  she  had  sufficient  capacity  to  make  a  contract  that 
would  bind  her.  If,  on  the  other  hand,  you  do  not  believe  from  the 
evidence  that  she  possessed  such  strength  of  mind  and  reason  to  clearly 
understand  the  nature  and  consequences  of  her  act  in  making  such  note 
and  mortgage,  then  you  would  be  authorized  in  finding  that  she  did 
not  possess  sufficient  mental  capacity  to  make  a  contract."  The  in- 
struction excepted  to  was,  therefore,  not  cause  for  a  new  trial,  especially 
in  view  of  all  that  the  judge  charged  on  the  subject.  * 

3.  Even  if  the  instruction  on  the  subject  of  undue  influence  was  not  strictly 
accurate,  it  was  not  cause  for  a  new  trial,  »s  there  was  no  evidence 
whatever  tending  to  show  that  the  note  and  mortgage  were  executed 
by  the  defendant's  testatrix  because  of  any  undue  influence  brought  to 
bear  upon  her  by  the  plaintiff  or  any  one  else.  See  Becker  v.  Donalson, 
138  Oa.  634  (75  S.  E.  1122). 

4.  Where  in  a  proceeding  to  foreclose  a  moitgage  on  realty,  given  to  secure 
a  promissory  note,  the  original  petition  did  not  refer  to  attorney's  fees, 
but  upon  the  trial  of  the  case  an  amendment  was  allowed  to  the 
petition  and  rule  nisi,  without  demurrer  or  objection,  setting  forth  that 
the  defendant  was  indebted  to  the  plaintiff  ten  per  cent,  as  attorney's 
fees  on  the  note,  besides  principal  and  interest,  and  upon  the  trial  the 
defendant  subsequently  admitted  a  prima  facie  cape  in  the  plaintiff  and 
assumed  the  burden,  but  no  evidence  was  submitted  tending  to  show 
that  the  plaintiff  was  not  entitled  to  recover  attorney's  fees :  Held,  that 
it  was  not  cause  for  a  new  trial  that  the  court,  in  view  of  such  ad- 
mission, instructed  the  jury  that  if  they  should  find  for  the  plaintiff, 
he  would  be  entitled  to  recover  ten  per  cent,  attorney's  fees  on  the 
amount  of  the  indebtedness  which  the  jury  might  find  was  due  him. 

5.  There  was  evidence  to  warrant  the  verdict,  and  the  court  did  not  err  in 
refusing  a  new  trial.     Judgment  affirmed.    All  the  Justices  concur, 

NOVEMBEB  20,   1912. 

Mortgage  foreclosure.     Before  Judge  Worrill.     Terrell  superior 
court.    August  19,  1911. 

M,  C.  Edwards  and  fl".  A.  Wilkinson,  for  plaintiff  in  error. 
3/.  J.  Yeomans  and  W.  H.  Onrr,  contra. 
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Young  v.  Germania  Savings  Bank  et  ai. 

Lumpkin,  J.    The  equitable  petition,  which  sought  to  set  up  title  to  certain 
land  in  the  plaintiff,  a  married  woman,  and  to  have  a  sale  under  an 
execution  against  her  enjoined,  showed  on  its  face  that  the  land  had 
already  been  found  subject  to  the  levy,  under  a  claim  interposed  by 
the  present  plaintiff,  and  was  properly  dismissed  on  demurrer, 
(a)   For  litigation  in  regard  to  this  same  subject-matter  see  132  Oa.  490 
(64  S.  K  552) ;  133  Oa.  699  (66  S.  E.  925) ;  134  Oa,  602  (68  S.  E.  321). 
Judgment  affirmed.    All  the  JuBtioea  concur, 
NOVEMBEB  20,  1912. 

Equitable  petition.    Before  Judge  Ellis.    Pulton  superior  court. 
September  25,  1911. 
Robert  L.  Rodgers,  for  plaintiflf. 
Westmoreland  Brothers,  for  defendants. 


Town  of  Grantville,  for  use,  etc.,  v.  Fidelity  &  Deposit  Co. 

Atkinson,  J.  The  Town  of  Grantville  entered  into  a  written  contract  with 
John  F.  Grandy  &  Son  for  the  construction  of  a  school  building.  A 
bond  was  executed  by  Grandy  &  Son  as  principal,  and  the  Fidelity  & 
Deposit  Cbmpany  of  Maryland  as  surety,  acknowledging  themselves 
bound  to  pay  the  Town  of  Grantville  a  stated  sum.  The  bond  recited 
the  contract  and  declared  that  it,  "together  with  all  of  its  terms, 
covenants,  conditions,  specifications,  and  stipulations,  is  incorporated 
herein  and  made  to  form  a  part  hereof  as  fully  and  amply  to  all  intents 
and  purposes  as  if  said  contract  was  recited  at  length  herein."  The 
bond  was  conditioned  for  the  faithful  performance  of  the  contract  on 
the  part  of  Grandy  &  Son,  "according  to  the  terms,  covenants,  and 
conditions  thereof  (except  as  hereinafter  provided)."  It  also  recited  a 
number  of  things  which  were  declared  to  be  "conditions  precedent  to 
the  right  of  the  owner  to  recover  hereunder."  Among  them  were :  ( 1 ) 
"The  surety  shall  not  be  liable  under  this  bond  to  any  one  except  the 
owner;  but  it  is  agreed  that  the  owner,  in  estimating  his  damage, 
may  include  the  claims  of  mechanics  and  materialmen,  arising  out  of  the 
performance  of  the  contract,  and  paid  by  him,  only  when  the  same, 
by  the  statutes  of  the  State  where  the  contract  is  to  be  performed,  are 
valid  liens  against  said  property."  (2)  "That  any  suits  at  law  or  pro- 
ceedings in  equity,  brought  on  this  bond  to  recover  any  claim  hereimder, 
must  be  instituted  within  six  months  after  the  first  breach  of  said 
contract."  By  the  terms  of  the  contract,  which  by  reference  was  made  a 
part  of  the  bond,  Grandy  &  Son  obligated  themselves  to  the  Town  of 
Grantville,  among  other  things,  to  furnish  all  material  and  to  construct 
the  building  at  a  stipulated  price,  payable  in  installments,  and,  at 
the  time  of  the  maturity  of  the  last  installment,  "to  make  sworn  affi- 
davit that  the  agreed  price  or  reasonable  value  of  all  work  done  or 
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materials  furnished  by  persons  other  than  themselves  had  been  paid 
for  by  them;"  and  if  at  such  time  there  should  be  any  material  or  labor 
not  paid  for,  then  Grandy  &  Son  were  "to  produce  waivers  of  such 
claims  signed  by  the  persons  to  whom"  due.  The  contract  further  pro- 
vided: "When  this  affidavit,  duly  sworn  to  and  subscribed,  is  produced 
and  left  with  said  architects,  said  payment  shall  become  due,  and  not 
until  then.  And  if  while  any  installment  remains  unpaid  it  becomes 
necessary  to  apply  the  same,  or  any  part  of  it,  to  an  established  lien 
upon  said  building  and  premises  in  favor  of  aijy  third  party  for  work 
done  or  materials  furnished,  such  application  is  to  discharge  the  said 
Town  of  Grantville  from  liability  to  the  said  Jno.  F.  Grandy  &  Son  for 
the  amount  so  applied,  whether  in  extinction  of  the  lien  or  of  the  legal 
costs  incident  thereto."  There  was  nowhere  in  the  contract  any  stipula- 
tion by  which  Grandy  &  Son  expressly  promised  the  Town  of  Grantville 
J  that  they  would  pay  for  material  furnished  to  them  by  other  persons 
for  the  construction  of  the  building.    Held: 

1.  The  bond  was  neither  literally  nor  in  substance  in  accord  with  the 
provisions  of  the  act  approved  August  12th,  1910  (Acts  1910,  p.  86), 
and  a  suit  could  not  be  maintained  under  that  act  in  the  name  of  the 
Town  of  Grantville  against  the  surety  on  the  contractor's  bond  for 
the  use  of  a  materialman  who  had  furnished  material  to  the  contractor 
but  had  not  been  paid. 

2.  Considered  as  an  action  by  the  town,  based  on  a  breach  of  the  contract, 
aside  from  the  act  of  1910,  there  was  nothing  in  the  bond  which  au- 
thorized a  recovery  solely  because  certain  materialmen  had  furnished 
material  to  the  contractor  for  which  they  had  not  received  payment. 

3.  A  tendered  amendment  which  merely  alleged,  in  substance,  that  in  so 
far  as  the  provisions  of  the  bond  were  inconsistent  with  the  act  of  1910 
they  were  contrary  to  public  policy  and  void,  did  not  suffice  to  show 
a  cause  of  action  alone  or  in  connection  with  the  petition;  and  there 
was  no  error  in  rejecting  such  proffered  amendment  and  in  dismissing 
the  petftion  on  general  demurrer. 

Judgment  affirmed.    All  the  Justices  concur. 
November  20,  1912. 

Action  upon  bond.    Before  Judge  Ellis.    Pulton  superior  court. 

January  18,  1912. 

Dodd  &  Dodd,  for  plaintiff.    Leonard  Haas,  for  defendant. 


CENTRAL  BANK  AND  TBUST  CORPOBATION,  receiver,  v. 
STATE  OF  GEORGIA. 

1.  Estoppel  hy  judgment  applies  alike  to  the  State  as  to  individuals. 

(a)  A  former  judgment  of  the  superior  court  in  a  case  arising  upon  the 
same  issues  and  matters  as  are  included  in  a  subsequent  suit,  between 
the  State  and  the  receiver  of  an  insolvent  bank,  decreeing  the  exact 
sum  that  the  State  should  recover  of  the  receiver,  without  specifying 
whether  the  sum  adjudicated  to  be  due  included  interest    (this  sum 
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having  been  accepted  by  the  State  and  no  exception  having  been  taken 
to  the  judgment  on  the  ground  that  it  did  not  include  interest),  is  res 
adjudlcata  as  to  a  subsequent  suit  brought  by  the  State  to  recover 
interest  of  the  receiver  on  the  same  sum  so  decreed  to  be  due  the  State 
by  the  former  judgment. 

(h)  A  single  cause  of  action  can  not  be  split  up  and  tried  by  piecemeal, 
BO  as  to  recover  the  principal  sum  in  one  suit,  and  interest  in  another. 

2«  Where  a  bank  has  made  a  contract  with  the  State,  whereby  it  agrees  to 
pay  her  a  certain  rate  of  interest  on  daily  balances  on  deposit  in  the 
bank,  belonging  to  the  State,  and  the  bank  subsequently  becomes  insol- 
vent and  a  receiver  is  appointed  to  take  charge  of  its  assets,  the  State 
can  recover  of  the  receiver  the  principal  sum  due  her  and  interest  at 
the  contract  rate  to  the  date  of  the  appointment  of  a  receiver  for  the 
assets  of  the  bank,  and  also  seven  per  cent,  per  annum  as  legal  interest 
from  the  date  of  the  receivership  to  the  date  of  payment. 

(a)   The  State  has  the  right  of  priority  of  paj-ment  out  of  the  assets  of  an 
insolvent  State  bank  which  prior  to  insolvency  was  a  State  depository, 
as  against  individual  depositors  and  creditors. 
NOVEMBEB  20,   1912. 

Intervention.  Before  Judge  Ellis.  Fulton  superior  court  Jan- 
uary 18,  1912. 

Candler,  Thomson  &  Hirsch,  for  plaintiff  in  error. 

Thomas  S.  Felder,  attorney-general,  contra. 

Hill,  J.  In  the  year  1907,  on  the  application  of  the  attorney- 
general  of  Georgia,  the  assets  of  the  Xeal  Bank  were  placed  in  the 
custody  of  a  receiver,  pursuant  to  section  2306  of  the  Civil  Code 
Prior  to  and  at  the  date  of  the  receivership,  the  bank  was  a  desig- 
nated depository  of  the  State,  and  at  the  time  of  its  failure  the 
bank  was  indebted  to  the  State  in  a  large  sum  of  money  deposited 
by  various  State  officials,  which  deposits  appeared  upon  the  books 
of  the  bank.  By  appropriate  interventions  the  State  set  up  the 
fact  that  at  the  time  of  the  bank  failure  she  had  on  deposit  in  the 
bank  certain  sums  of  money  deposited  by  and  standing  in  the  name 
of  the  State  treasurer  and  other  State  officials,  and  claimed  a  first 
and  prior  lien  over  all  other  depositors  on  the  assets  of  the  bank, 
and  prayed  that  her  lien  be  established  and  the  receiver  be  directed 
to  pay  her  the  several  amounts  of  money  so  deposited.  The  trial 
court  decreed  that  the  money  deposited  in  the  name  of  the  State 
oflScials  was  the  money  of  the  State,  and  that  the  State  had  a  prior 
lien  on  the  assets  of  the  bank;  and  the  receiver  was  directed  to  pay 
to  the  State  the  sums  so  standing  in  the  name  of  the  oflScials,  ac- 
cording to  the  terms  of  the  decree.  This  court,  on  review,  affirmed 
that  decree.  Booth  v.  State  of  Georgia,  131  Oa.  750  (63  S.  E. 
502) ;  Booth  v.  State  of  Georgia,  134  Ga.  163  (67  S.  E.  803). 
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The  receiver  of  the  bank  subsequently  paid  to  the  treasurer  of 
the  State  the  principal  sums  of  the  several  deposits,  except  a  bal- 
ance of  $859.46  principal,  due  the  State  on  account  of  a  deposit 
made  in  the  name  of  the  Gordon  Monument  Commission.  No  in- 
terest was  paid  by  the  receiver  on  any  of  these  sums  under  the 
decree,  nor  does  it  appear  that  the  decree  in  terms  called  for  the 
payment  of  interest.  After  the  payment  of  the  principal  sum  by 
the  receiver,  the  Gtate  filed  another  intervention,  in  which  it  was 
alleged  that  the  receiver  of  the  bank  had  paid  only  the  principal 
sums  of  the  several  amounts  which  were  due  the  State,  and  prayed 
that  the  receiver  be  directed  to  pay  the  State  two  per  cent,  on  the 
daily  balances  of  the  respective  deposits  (under  and  by  virtue  of 
the  contract  of  the  bank  with  the  State)  to  the  date  of  the  failure 
of  the  bank,  and  also  seven  per  cent,  on  the  amounts  due  upon  the 
several  deposits  from  the  date  of  the  failure  of  the  bank  to  the 
date  when  the  principal  sums  were  paid.  It  was  alleged  in  the  in- 
tervention, that  the  receiver  had  suflBcient  funds  in  his  custody  to 
pay  the  State's  claim  for  interest;  and  that  the  State  claimed  the 
amount  due  on  the  deposit  appearing  in  the  name  of  the  Gordon 
Monument  Commission,  viz.,  the  principal  sum,  interest  at  the  con- 
tract rate  of  two  per  cent,  on  daily  balances  to  the  date  of  the  receiv- 
ership, and  interest  at  the  rate  of  seven  per  cent,  to  date  of  payment. 
The  receiver  filed  its  answer  to  the  intervention,  admitting  the 
statement  of  facts  contained  therein ;  but  also  filed  its  demurrer  to 
the  intervention.  There  was  no  issue  of  fact.  The  court  over- 
rided  the  demurrer,  and  decreed  that  the  State  was  entitled  to 
receive  two  per  cent,  per  annum  on  the  daily  balances  of  all  de- 
posits of  money  in  said  bank,  belonging  to  the  State,  to  the  date 
of  its  failure;  and  that  the  State  was  entitled,  in  addition,  to  seven 
per  cent,  per  annum  as  interest  on  all  balances  on  all  the  deposits 
from  the  date  of  the  failure  of  the  bank  to  the  date  of  the  payment 
of  the  principal  sums  on  deposit.  The  court  also  found  that  no 
interest  had  been  pai-d  by  the  receiver  to  the  State,  and  that  the 
receiver  had  sufficient  money  in  custody  to  pay  all  the  claims  of 
the  State  for  interest,  and  the  receiver  was  directed  to  pay  the 
claims  of  the  State  for  interest  accordingly.  To  this  decree  the* 
receiver  excepted. 

1.     It  is  insisted  by  the  plaintiff  in  error  that  the  original  decree 
of  the  court,  adjudging  that  the  principal  sums  claimed  by  the 
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State  should  be  paid,  and  the  acceptance  by  the  State  of  the  prin- 
cipal sums  under  said  decree  estopped  it  from  setting  up  a  claim  for 
interest  alleged  to  be  due,  and  that  the  question  is  now  res  ad- 
judicata.  This  leads  us  to  consider,  first,  was  there  a  final  judg- 
ment or  decree  of  the  court,  as  insisted.  We  hold  that  there  was  a 
decree,  and  that  it  was  a  final  judgment.  Booth  v.  State,  131  Oa. 
750  (63  S.  E.  502),  134  Go.  163  (67  S.  E.  803).  There  was  no 
prayer  to  reopcjn  the  judgment.  Second,  does  the  doctrine  of  es- 
toppel apply  to  the  State  as  well  as  to  individuals?  In  1  Herman 
on  the  Law  of  Estoppel,  §  197,  it  is  said:  "A  State  is  bound  by 
her  judicial  pleadings  and  admissions,  the  same  as  private  persons, 
and  is  entitled  to  no  greater  right  or  immunity  as  a  litigant  than 
they  are.  The  doctrine  of  estoppel  applies  to  the  State  just  "as  it 
does  to  individuals.  Nor  is  this  rule  of  law  varied  by  the  fact 
that  there  are  others  interested  in  the  subject-matter  of  the  pro- 
ceedings conducted  by  the  State.  .  .  So,  where  the  State,  by 
its  proper  oflScers,  enters  into  an  agreed  case,  if  it  is  not  bound  by 
the  agreement,  it  is  in  any  event  concluded  by  a  judgment  and  de- 
cision to  which  it  has  not  excepted.^'  We  hold  that  the  doctrine  of 
estoppel  applies  alike  to  the  State  as  to  individuals  in  cases  of  this 
kind.  The  decree  rendered  in  this  case,  fixing  the  exact  sum  that 
the  State  should  recover,  becomes  res  ad  judicata.  In  the  Booth  case, 
supra,  it  is  said  (p.  757) :  "It  was  a  judgment  as  to  the  subject- 
matter  of  the  same,  finally  adjudicating  and  settling  the  rights  of 
the  parties  litigant  under  the  pleadings.^'  And  on  page  754  it  is 
said  that  the  evidence  showed  that  the  contract  between  the  State 
and  the  Neal  Bank  was  to  the  effect  that  the  State  was  to  receive 
two  per  cent,  interest  on  the  daily  balances.  If  all  the  issues  and 
matters  included  in  the  present  suit  were  involved  in  the  former 
suit,  in  which  a  final  judgment  was  rendered,  the  State  is  con- 
eluded  by  that  judgment.  Civil  Code,  §§  4335,  4336,  5820,  5943. 
The  former  judgment  was  not  an  interlocutory  order  or  decree, 
but  a  final  judgment ;  and  if  the  State  did  not  avail  herself  of  the 
right  to  recover  principal  and  interest,  she  is  now  estopped  from 
setting  up  a  claim  for  interest. 

A  single  cause  of  action  can  not  be  split  up  and  tried  by  piece- 
meal. Atlanta  Elevator  Company  v.  Fulton  Mills,  106  Oa.  430  (32 
S.  E.  541).  In  the  opinion  in  that  case  Lumpkin,  P.  J.,  said: 
"Xothing  is  better  settled  than  that  the  measure  of  damages  for 
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refusing  to  pay  money  due  to  another  is  the  interest  lawfully  ac- 
crued. Another  well-settled  principle  is,  that  'if  a  contract  be  en- 
tire, but  one  suit  can  be  mairitained  for  a  breach  thereof/  Civil  Code, 
§  3793  [Civil  Code  of  1910,  §  4389].  And  see,  in  this  connection, 
Desvergers  V.  Willis,  68  Oa.  388 ;  Evans  v.  Collier,  79  Oa,  319  [4 
S.  E.  266] ;  Thompson  v.  McDonald,  84  Ga.  5  [10  S.  E.  448],  hold- 
ing  that  'an  action  resulting  from  a  single  contract  can  not  be 
split  into  two  causes  of  action,  the  whole  being  mature  when  the 
first  action  was  brought;'  Allen  et  al.  v.  Stephens,  102  Oa.  596 
[29  S.  E.  443] ;  Broxton  v.  Nelson,  103  Oa.  327  [30  S.  E.  38,  68 
Am.  St.  B.  97].  The  mere  fact  that  a  creditor  is  poor,  and  on  ac- 
count of  his  distressed  circumstances  needs  money  due  him,  gives 
him  no.  more  right  to  sue  a  debtor  for  an  amount  admitted  to  be  due 
npon  a  single  account,  reserving  the  right  to  sue  for  a  balance  in 
dispute,  than  would  have  a  millionaire  to  arbitrarily  cut  up  and 
bring  separate  suits  upon  a  single  cause  of  action  against  a  debtor 
of  the  latter.'' 

2.  In  the  preceding  division  of  this  opinion  we  held,  under  the 
facts  there  recited,  that  the  State  is  estopped  by  the  former  judg- 
ment of  the  court  from  suing  for  and  recovering  interest  in  a  sub- 
sequent suit  for  interest  which  might  have  or  had  been  recovered 
in  that  decree.  But  how  stands  the  case  as  to  the  "Gordon  Mon- 
ument Commission"  fund?  The  doctrine  of  res  adjudicata  is  not 
invoked  as  to  this  fund,  which  was  not  declared  for  in  the  former 
suit.  As  to  that  fund,  we  think  the  court  below  correctly  held  that 
the  State  was  entitled  to  recover  the  balance  of  the  principal  sum 
due,  with  interest  on  the  daily  balances  at  the  contract  rate  of  two 
per  cent,  until  the  date  of  the  receivership,  and  interest  from  that 
date  at  the  legal  rate  of  seven  per  cent,  per  annum.  Up  to  the 
time  of  the  insolvency  of  the  bank  the  contract  rate  between  the 
State  and  the  bank  was  two  per  cent.,  and  prevailed.  But  the  bank 
by  becoming  insolvent  breached  the  contract,  for  the  reason  that  it 
was  no  longer  a  going  concern  with  daily  balances  as  contemplated 
in  the  contract;  and  after  its  insolvency  the  State  was  entitled  to 
recover  her  deposit;  and  from  that  date  the  receiver  was  due  the 
State  the  principal  sum  and  interest  at  the  legal  rate.  "The  term 
*6ebt,'  as  used  in  the  statute,  embraces  interest  as  well  as  principal." 
Conley  v.  Jilaher,  93  Ga.  781  (20  S.  E.  647) ;  Park  Y.  Candler,  114 
Go.  466  (40  S.  E.  523).    In  Ee  John  Osbom's  Sons  &  Co.,  29 
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L.  R.  A.  (X.  S.)  887,  889  (100  C.  C.  A.  392,  177  Fed.  184),  it  is 
said  "that  interest,  in  the  absence  of  an  express  agreement  to  pay 
it,  is  a  mere  incident  of  the  debt,  and  is  to  be  recovered  as  damages 
for  its  detention.  Stewart  v.  Barnes,  153  U.  S.  456,  38  L.  ed.  781, 
1^-  Sup.  Ct.  Eep.  849.''  See  also  Baker  v.  Williams  Banking  Co., 
42  Oregon,  213  (70  Pac.  711).  As  to  the  order  of  paying  debts  of 
insolvent  banks  our  Civil  Code,  §  3363,  declares:  "If  the  bank  is 
insolvent,  the  order  of  paying  oflf  the  debts  shall  be  the  same  as  is 
prescribed  in  cases  of  administration,  to  the  extent  applicable,  ex- 
cept where  special  preference  or  postponement  is  given  by  law.'' 
And  section  4000  provides  that  debts  of  a  decedent  shall  rank  in 
the  following  order:  (1)  year's  support;  (2)  funeral  expenses; 
(3)  expenses  of  administration;  (4)  unpaid  taxes  or  other  debts 
due  the  State  or  United  States,  etc.  In  case  of  Seay  v.  Bank  of 
Rome,  QQ  Ga.  616,  it  is  said:  "^The  sovereign  right  of  the  State 
to  priority  of  payment  out  of  the  effects  of  an  insolvent  is  based 
upon  the  common  law,  and  was  adopted  by  the  act  of  1784,  which 
introduces  into  the  jurisprudence  of  Georgia  the  whole  body  of  the 
common  law  not  inconsistent  with  our  new  frame  of  government, 
and  subject,  of  course,  to  legislative  modification.  It  is  a  whole- 
some right,  and  as  such  should  receive  the  sanction  and  approba- 
tion of  the  courts.'  18  Oa.  66.  ^This  right  of  priority  is  not  in- 
consistent with  the  principles  or  spirit  of  our  institutions,  but  is 
necessary  for  the  protection  of  the  public  revenue,  so  as  to  enable 
the  government  to  accomplish  the  end  of  its  institution.'  Ibid." 
See  also  Booth  v.  State,  131  Ga.  750  (2),  758  (63  S.  E.  502).  It 
appears,  therefore,  that  the  State  has  a  priority  of  lien  for  the 
principal  and  interest  due  her  by  the  receiver,  over  individual 
creditors  and  depositors. 

As  the  plaintiff  in  error  has  obtained  a  material  modification  of 
the  judgment  of  the  couri;  below,  we  hold  that  it  is  entitled  to  the 
costs  of  bringing  the  case  to  this  court. 

Judgment  reversed  in  part,  and  affirmed  in  part.  Fish,  C.  J., 
and  Atkinson,  J.,  dissent  in  part.  Lumpkin,  J.,  disqualified.  The 
other  Justices  concur. 

Fish,  C.  J.  I  can  not  agree  to  so  much  of  the  majority  opinion 
as  holds  that  the  State  is  entitled  to  recover  from  the  receiver  of 
the  Xeal  Bank  seven  per  cent,  per  annum  as  legal  interest  from 
the  date  of  the  receivership  to  the  date  of  payment  of  the  State's 
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claim.  The  intervention  of  the  State  declares:  "That  the  said 
Neal  Bank,  being  a  depository  of  the  State  of  Georgia,  was  tinder 
contract  and  liable  to  pay  the  State  semi-annually  interest  at  the 
rate  of  two  per  cent  per  annum,  payable  on  the  first  days  of  Jan- 
uary and  July  of  each  year,  on  daily  balances  of  all  public  money 
or  funds  belonging  to  the  State  of  Georgia  and  deposited  with 
said  bank."  On  December  23,  1907,  the  Neal  Bank,  upon  the  ap- 
plication of  the  attorney-general  of  the  State,  was  placed  in  the 
hands  of  a  receiver  to  wind  up  its  affairs  and  business  as  an  in- 
solvent bank.  The  bank,  having  been  named  and  appointed  a 
State  depository,  entered  upon  its  duties  as  such  on  March  1,  1904. 
Under  the  Civil  Code,  §  1251,  "The  Governor  shall  make  with 
depositories  the  most  advantageous  contracts  for  interest  to  be  paid 
by  them  to  the  State  for  the  use  of  the  State's  money  which  may 
be  deposited  therein,"  etc.  "Banks  incorporated  by  the  laws  of  or 
doing  business  in  this  State  may  make  the  same  contracts  respect- 
ing the  rate  of  interest  to  be  paid  for  the  loan  of  money  as  are 
lawful  between  individuals,  .  .  and  all  laws  now  in  force,  re- 
specting the  rate  of  interest  charged  for  the  loan  of  money  by  in- 
dividuals, shall  be  applicable  to  banks  doing  business  in  this  State." 
In  §  3426  the  Civil  Code  declares:  "The  legal  rate  of  interest 
shall  remain  seven  per  centum  per  annum,  where  the  rate  per  cent, 
is  not  named  in  the  contract,  and  any  higher  rate  must  be  specified 
in  writing,  but  in  no  event  to  exceed  eight  per  cent,  per  annum." 
The  clear  implication  in  this  section  is  that  where  a  rate  is  named 
in  the  contract,  then  that  rate  shall  prevail,  if  it  be  no  higher 
than  eight  per  cent,  per  annum,  and  that  it  is  only  "where  the 
rate  per  cent,  is  not  named  in  the  contract"  that  the  legal  rate  of* 
seven  per  cent.  runs.  In  this  State,  if  the  rate  agreed  upon  in  the 
contract  be  not  over  eight  per  cent,  per  annum,  the  contract  rate 
shall  run  after  maturity  of  the  debt  as  well  as  before.  Silvey  v. 
McCool,  86  Oa.  1  (4),  5  (12  S.  E.  175).  So,  where  a  contract 
specifies  a  rate  of  interest  which  is  not  beyond  the  per  cent,  which 
the  parties  may  legally  contract  for,  if  a  judgment  is  rendered  on 
such  contract,  it  bears  interest  at  the  contract  rate,  and  not  at  the 
rate  which  all  contracts  carry  if  no  rate  be  stipulated  therein. 
Cauthen  v.  Central  Georgia  Bank,  69  Ga,  733;  Daniel  v.  Gibson, 
72  Ga.  3G7  ;Neal  v.  BrocHan,  87  Ga.  130,  134  (13  S.  E.  283).  It 
has  also  been  held  (Crockett  v.  Mitchell,  88  Ga.  166  (3),  14  S.  E. 
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118),  that  a  note  bearing  a  legal  rate  of  conventional  interest  con- 
tinues to  bear  that  rate  against  the  assets  of  the  deceased  maker's 
estate.  In  that  case,  however,  it  appears  that  the  estate  was  solvent. 
These  decisions  may  not  be  in  accord  with  those  rendered  in  some 
other  jurisdictions,  but  they  establish  the  rule  in  this  State,  and 
are  manifestly  based  upon  the  underlying  principle  that  the  con- 
tract rate  of  interest  runs  in  all  cases,  while  the  indebtedness  bears 
interest,  where  it  does  not  exceed  eight  per  cent,  per  annum.  The 
assets  of  the  bank  were  placed  in  the  hands  of  a  receiver  because 
of  its  insolvency,  and  there  is  nothing  in  the  record  to  indicate 
that  its  assets  will  be  suflBcient  to  pay  even  the  principal  of  all  of 
its  indebtedness.  Nor  does  it  appear  that  the  receiver  has  made 
any  interest  on  any  of  the  funds  in  his  hands.  While  the  State, 
under  the  statute,  is  a  preferred  creditor  of  an  insolvent  bank  which 
is  a  State  depository,  there  is  no  statute  fixing  the  amount  of  in- 
terest which  the  Staters  claims  against  such  bank  shall  bear  after 
insolvency,  when  there  is  a  contractual  rate  of  interest  between  the 
State  and  the  bank.  In  these  circumstances,  I  am  confident  that 
the  State  can  lawfully  recover,  at  most,  no  more  than  the  con- 
tractual rate  of  interest  from  the  date  of  the  receivership  to  the 
time  of  the  payment  of  its  claim.  The  fact  that  upon  the  insolv- 
ency of  the  bank  it  was  no  longer  a  going  concern,  with  daily 
balances  as  contemplated  in  its  contract  with  the  State,  did  not, 
in  my  opinion,  operate  to  change  its  contract  with  the  State  as  to 
the  rate  of  interest  the  State's  deposits  should  bear,  and  entitle 
the  State  to  recover,  by  reason  of  the  breach  of  such  contract  by  the 
bank,  interest  at  the  rate  fixed  by  the  statute  in  cases  where  no 
contract  rate  is  agreed  on.  Of  course  I  do  not  contend  that  in- 
terest is  not  a  part  of  the  debt  upon  which  it  has  accrued.  The 
question  here,  however,  is  what  interest  has  accrued;  that  is, 
whether  since  the  date  of  the  receivership  interest  has  accrued  at 
the  rate  stipulated  in  the  contract  between  the  State  and  the  bank, 
or  at  the  rate  provided  by  statute  in  the  absence  of  a  contract  on 
the  subject.  It  is  true,  as  is  stated  in  the  majority  opinion,  that 
the  code  fixes  the  order  of  paying  off  the  debts  of  an  insolvent 
bank  the  same,  to  the  extent  applicable,  as  is  prescribed  in  cases 
of  administration,  except  where  special  preference  is  given  by  law ; 
and  in  cases  of  administration,  "unpaid  taxes  or  other  debts  due 
the  State  or  the  United  States"  come  in  for  payment  next  after 
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year's  support,  funeral  expenses,  and  expenses  of  administration. 
The  fixing  of  the  order  of  payment,  however,  merely  designates  the 
rank  of  the  claims  against  an  insolvent  bank;  and  I  do  not  think 
it  follows  that  the  insolvency  of  a  bank  ipso  facto  operates,  not 
only  to  impair,  but  to  entirely  destroy  its  contract  with  the  State 
as  to  the  rate  of  interest  to  be  paid  on  the  State's  deposits,  where 
the  bank  is  a  State  depository,  and  to  substitute  therefor  an  en- 
tirely different  rate. 

It  even  required  a  statute  to  make  executions  for  taxes  bear 
interest,  and  certainly  the  collection  of  its  taxes  has  ever  been  as 
important  and  as  necessary  to  the  State  as  the  collection  of  its 
claims  against  insolvent  banks  which  are  State  depositories.  As  I 
have  already  said,  there  is  no  statute  providing  for  any  special 
rate  of  interest  on  such  claims  of  the  State,  in  the  absence  of  a 
contract  rate  of  interest;  therefore  in  such  cases  the  State  is  en- 
titled to  the  same  rate  of  interest  as  individual  creditors  of  the 
bank ;  but  where  there  is  a  contract  rate,  then  the  State  is  bound  by 
that  just  as  other  creditors  are  bound.  I  am  authorized  by  Justice 
Atkinson  to  state  that  he  concurs  in  my  dissenting  opinion. 


Wade  v.  Wade. 


Atkinson,  J.  In  1871  George  W.  Minor  executed  a  deed  to  William  Wade, 
conveying  lot  24  in  the  eighteenth  district  of  DeKalb  county,  "with  the 
exception  of  22  acres  in  the  northeast  comer,  owned  by  Simeon  Smith, 
and  except  ten  acres  deeded  to  the  Stone  Mountain  Enterprise  Company, 
adjoining  said  Simeon  Smith  in  the  northeast  comer."  In  June,  1875, 
William  Wade  executed  a  deed  to  his  wife,  Armenia  Wade,  and  des- 
ignated children,  conveying  the  property  to  them  in  fee,  and  describing 
it  as  indicated  above,  with  the  exception  that  the  ten  acres  referred  to 
were  recited  to  have  been  "deeded  to  the  Stone  Mountain  Granite 
Company."  In  April,  1891,  one  of  these  grantee  children  executed  a  con- 
veyance of  his  interest  in  the  property  to  Armenia  Wade,  and  to 
others,  his  sisters  and  brothers.  Three  of  the  grantee  children  died;  one, 
a  daughter,  leaving  a  husband  and  children  surviving  her.  The  other 
two  were  sons,  who  left  no  wife  or  children.  In  May,  1891,  Armenia 
Wade  and  such  of  the  grantee  children  referred  to  (except  the  one  who 
had  conveyed  his  interest  to  the  others)  as  were  then  in  life  executed 
a  deed  to  William  Wade  and  Armenia  Wade,  reciting  that  it  was  so 
executed  in  order  to  correct  certain  mistakes  in  the  deed  executed  by 
William  Wade  in  1875,  and  to  carry  out  the  real  intentions  of  the 
grantor  in  that  deed.  After  making  sUch  recitals,  the  deed"  purported 
to  convey  the  property  to  William  Wade  and  Armenia  Wade,  **for  and 
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during  their  natural  lives,  with  the  rights  of  possession,  enjoyment, 
and  use  of  all  the  appurtenances  thereof"  to  the  property.  It  also 
named  as  a  grantee  James  Wade,  a  child  bom  subsequently  to  the  ex- 
ecution of  the  deed  made  in  1875,  "and  such  other  child  or  children 
that  may  be  hereafter  born  of  the  said  William  Wade  and  Armenia 
Wade,  so  that  they  may  have  share  and  share  alike  with  us  all  in  said 
property  after  the  life-tenants'  death.**  The  land  conveyed  by  this  in- 
stnunent  was  described  as  it  was  described  in  the  deed  executed  by 
William  Wade  in  1875.  John  F.  Wade,  a  son,  was  a  grantor  in  the 
last-named  deed,  and  a  grantee  in  the  two  deeds  next  preceding  it.  In 
1911  Armenia  Wade  instituted  an  action  against  John  F.  Wade,  alleg- 
ing, among  other  things,  all  that  is  stated  above,  and  further:  that 
under  the  deed  executed  by  Minor  in  1871  the  grantee  entered  and 
maintained  possession  for  more  than  thirty  years;  that  in' 1892  peti- 
tioner and  William  Wade  executed  a  deed  to  John  F.  Wade,  conveying 
five  acres  in  an  adjoining  lot,  and  two  acres  in  lot  24,  which,  however, 
were  not  accurately  described;  that  subsequently,  and  from  time  to 
time,  John  F.  Wade  encroached  upon  lot  24,  and  thereby  succeeded  in 
taking  possession  of  a  designated  portion  thereof  in  excess  of  the  two 
acres  which  had  been  conveyed  to  him,  to  which  he  asserted  title  ad- 
verse to  the  rights  of  the  petitioner  and  the  other  children,  and  took 
exclusive  possession  thereof;  that  as  a  matter  of  fact  no  deed  had  ever 
been  executed  to  the  Stone  Mountain  Granite  Company,  or  any  other 
person,  to  ten  acres  of  lot  24,  as  recited  in  the  several  deeds  above 
mentioned;  that  the  petition  was  brought  to  recover  plaintiff's  "legal 
right  of  possession"  in  the  property,  and  mesne  profits,  etc.,  but  not 
"her  equitable  title  to  the  fractional  interests  hereinbefore  described.** 
The  prayers  were,  that  the  court  decree  that  the  defendant  was  not 
entitled  to  possession  of  that  portion  of  lot  24  covered  by  his  alleged 
encroachment,  or  any  part  thereof  or  interest  therein,  but  that  the 
plaintiff  be  decreed  to  be  entitled  to  the  same;  that  if  the  defendant 
should  be  found  entitled  to  any  right  of  possession  in  such  property, 
his  right  thereto  be  defined;  that  the  proper  interest  of  the  plaintiff  in 
said  land  be  adjudged  and  decreed;  and  that  the  plaintiff  recover  mesne 
profits,  attorney *s  fees,  etc.  Held,  that  the  petition  alleged  such  title 
in  the  land  described  as  in  dispute,  as  would  support  a  decree  in  favor 
of  the  plaintiff  for  some  relief;  and  it  was  erroneous  to  dismiss  the 
petition  on  general  demurrer.' 

Judgment  reversed.    All  the  Justices  concur, 

KOVEMBEB  20,  1912. 

Complaint  for  land.     Before  Judge  Roan.     DeKalb  superior 
court.    September  16,  1911. 
Alexander  &  Candler,  for  plaintifE. 
Alonzo  Field,  for  defendant. 
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POWER  V.  GREEN. 

1.  A  resident  of  DeKalb  county  in  this  State  was  adjudicated  a  bankrupt, 
and  the  receiver  of  the  bankruptcy  court  took  charge  of  his  property, 
including  a  policy  of  life  insurance  payable  to  the  bankrupt's  executors 
and  administrators,  disposed  of  the  property,  and  carried  the  insurance 
policy  into  another  county,  where  he  retained  it  until  after  the  death 
of  the  bankrupt  (who  in  the  meantime  had  moved  into  another  State), 
and  then  collected  it.  Held:  (1)  As  the  decedent  was  a  non-resident 
of  the  State  at  the  time  of  his  death,  had  no  property  in  DeKalb  county 
and  no  bona  fide  cause  of  action  against  any  person  in  DeKalb  county, 
the  court  of  ordinary  was  without  jurisdiction  to  grant  an  administra- 
tion on  his  estate.  (2)  It  was  immaterial  whether  the  policy  was  a 
part  of  the  bankrupt's  estate,  so  as  to  make  the  receiver's  possession 
lawful,  it  appearing  that  the  policy  was  not  physically  within  the 
limits  of  DeKalb  county  after  the  receiver  took  charge  of  it.  (3) 
Letters  of  administration  granted  on  the  representation  that  the  court 
had  jurisdiction  will  be  vacated  on  a  motion  made  in  that  court,  when 
it  is  made  to  appear  that  the  necessary  jurisdictional  facts  did  not 
exist  as  was  represented  to.  the  court  at  the  time  administration  was 
granted. 

2.  The  fact  that  prior  to  the  death  of  such  non-resident  decedent  he  had 
been  sued  in  attachment  in  DeKalb  county,  and  had  replevied  the 
property  levied  on  by  giving  bond,  did  not  give  jurisdiction  to  that 
county  to  grant  letters  of  administration  on  his  estate. 

XOVEMBEB  20,  1912. 

Appeal.  Before  Judge  Roan.  DeKalb  superior  conrt.  January 
6,  1912. 

Alonzo  Field  and  J.  Z.  Foster,  for  plaintifE  in  error. 

Oreen,  Tilson  &  McKinney,  contra. 

Evans,  P.  J.  This  was  a  proceeding  in  the  court  of  ordinary  of 
DeKalb  county,  to  set  aside  a  judgment  granting  letters  of  admin- 
istration on  the  estate  of  W.  S.  Martin  Jr.,  on  the  ground,  that 
at  the  time  the  letters  were  granted  Martin  was  a  non-resident  of 
the  State,  had  no  property  in  the  county  and  no  bona  fide  cause 
of  action  against  any  person  residing  therein ;  and  that  the  letters 
of  administration  were  granted  upon  the  representation  that  Mar- 
tin left  an  estate  in  DeKalb  county,  which  "representation  was  in 
law  a  fraud  upon  the  court.  On  the  trial  of  the  case  it  appeared : 
that  Martin  was  adjudicated  a  bankrupt  while  a  resident  of  DeKalb 
county ;  that  a  receiver  was  appointed  by  the  bankruptcy  court,  who 
took  charge  of  his  property,  which  included  a  policy  of  insurance 
on  his  life,  payable  to  his  executors  and  administrators;  that  the 
receiver  disposed  of  the  goods,  and  carried  the  policy  of  life  insur- 
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ance  to  his  oflSce  in  Atlanta,  Fulton  county,  Georgia.  After  his 
adjudication  in  bankruptcy  Martin  removed  to  the  State  of  Ten- 
nessee, where  he  died.  The  policy  of  insurance  was  collected  by 
the  trustee  in  bankruptcy,  the  greater  part  of  which  was  paid  to 
Martin's  widow  on  a  judgment  of  year's  support  granted  by  the 
ordinary  of  Fulton  county,  and  the  balance  was  appropriated  to 
the  payment  of  costs  by  the  trustee  in  bankruptcy.  The  policy  was 
removed  from  DeKalb  county  to  Fulton  county  by  the  receiver  in 
the  bankruptcy  court  two  or  three  days  after  his  appointment, 
and  since  then  had  not  been  in  DeKalb  county.  The  applicant  for 
administration  on  Martin's  estate  represented  to  the  court  that 
Martin  died  seized  and  possessed  of  an  estate  of  the  alleged  value  of 
$1,000,  which  was  located  in  the  county  of  DeKalb  at  the  time  of 
the  application,  and  that  upon  the  faith  of  that  representation  be- 
ing true  letters  of  administration  were  granted  to  the  county  ad- 
ministrator. On  appeal  from  the  court  of  ordinary  a  jury  in  the 
superior  court  returned  a  verdict  setting  aside  the  judgment  grant- 
ing administration,  which  the  court  refused  to  vacate  on  motion. 

1.  Various  exceptions  are  taken  to  the  charge,  but  all  revolve 
around  the  proposition  as  to  whether  the  administration  was  im- 
properly granted  under  the  foregoing  statement  of  facts.  The  de- 
cedent was  a  non-resident  of  the  State,  and  before  administration 
could  be  had  upon  his  estate  it  was  necessary  that  there  should  be, 
in  the  county  where  administration  was  granted,  property  belonging 
to  him,  or  that  some  person  should  be  residing  therein  who  was 
indebted  to  him.  Civil  Code,  §  4T92.  Seal  v.  Boykin,  129  Ga. 
6S0  (59  S.E.  912,  121  Am.  St.  R.  237).  It  is  conceded  that  the 
adjudication  in  bankruptcy  and  the  subsequent  appointment  of  the 
trustee  for  the  bankrupt  had  the  effect  to  divest  the  bankrupt  of 
all  of  his  property  except  his  interest  in  the  insurance  policy,  which 
was  taken  by  the  receiver  and  carried  into  anotlier  county  where 
the  receiver  resided,  and  there  kept  until  it  was  collected  as  a  death 
claim.  It  is  unnecessary  to  decide  whether  the  policy  of  insurance 
was  an  asset  of  the  bankrupt  which  passed  by  virtue  of  the  adjudi- 
cation to  the  receiver  and  subsequently  to  the  trustee;  for  the  rea- 
tfon  that  the  policy  was  actually  carried  beyond  the  limits  of  De- 
Kalb county  during  the  life  of  the  decedent,  and  had  never  since 
f>een  returned  to  that  county.  Whether  the  removal  was  rightful 
or  not,  the  policy  was  not  property  or  goods  in  tlie  county  of  De- 
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Kalb.  The  court  of  ordinary  therefore  had  no  jurisdiction  to 
^ant  letters  of  administration  on  the  estate  of  Martin.  The  judg- 
ment could  be  attacked  in  that  court  by  the  administrator;  and 
upon  it  being  made  to  appear  that  the  jurisdictional  averment  in 
tlie  petition  upon  which  the  court  acted  was  not  true,  it  should  he 
vacated  and  set  aside  as  being  fraudulent  in  law.  Davis  v.  -4/- 
britton,  127  Ga.  517  (56  S.  E.  514,  8  L.  R.  A.  (X.  S.)  820,  119 
Am.  St.  R.  352). 

2.  The  applicant  for  letters  of  administration  was  a  creditor 
of  the  decedent.  He  had  sued  out  an  attachment  against  his  debtor 
before  his  death.  The  debtor  gave  bond  and  replevied  the  property ; 
and  while  that  case  was  pending  in  DeKalb  superior  court  his 
debtor  died.  On  the  trial  of  the  present  case  these  proceedings 
were  tendered  in  evidence  for  the  purpose  of  showing  that  the 
court  of  ordinary  of  DeKalb  county  had  jurisdiction  to  granl  letters 
of  administration.  This  evidence  was  repelled  by  the  court,  and 
properly  so.  These  legal  proceedings  tended  to  show  a  possible 
liability,  but  in  no  sense  did  they  constitute  an  asset  of  the  de- 
cedent which  would  have  the  effect  to  give  jurisdiction  to  the  court 
of  ordinary  in  the  grant  of  administration  on  the  decedent's  estate. 

In  view  of  the  evidence,  and  the  legal  principles  controlling  the 
case,  there  was  no  error  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur. 


DuNiGAX  r.  Duke. 


Evans,  P.  J.  The  judgment  rendered  by  the  ordinary  was  demanded  by 
the  evidence,  and  the  judge  of  the  superior  court  did  not  err  in  re- 
fusing to  reverse  it  on  writ  of  certiorari. 

Judgment  affirmed.     All  the  Justices  concur, 
XOVEMBEB  20,   1912. 

Certiorari.    Before  Judge  Brand.    Jackson  superior  court.     Sep- 
tember 23,  1911. 

Ray  &  Ray,  for  plaintiff  in  error. 
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Louisville  &  Nashville  Eailroad  Company  v.  Plemons. 

Evans,  P.  J.  1.  A  petition  is  not  open  to  general  demurrer  which  alleges 
that  a  defendant  railroad  company,  at  a  point  where  the  railroad 
crosses  a  public  road  and  passes  into  and  through  the  farm  of  a  named 
person,  constructed  a  cattle-guard  in  such  a  negligent  and  careless  man- 
ner as  to  injure  the  plaintiffs  horse  by  reason  of  such  faulty  con- 
struction. 

2.  The  statute  (Civil  Code,  §  2699)  requires  a  railroad  company  to  build 
and  maintain  ''good  and  sufficient **  cattle-guards  on  each  side  of  every 
public  road  where  the  railroad  crosses  it.  It  is  inaccurate  to  instruct 
the  jury  that  the  character  of  the  cattle-guards  should  be  such  "as 
first-class  roads  use  in  the  construction  of  their  road;"  but  such  in- 
accuracy of  instruction  will  not  require  a  new  trial,  where  the  evidence 
discloses  that  no  point  was  made  as  to  the  sufficiency  of  the  pattern 
or  kind  of  cattle-guard  employed  in  the  present  instance,  but  the  whole 
case  turned  on  the  question  whether  it  was  negligence  to  lay  the  guards 
upon  the  track  without  fastening  them  in  some  way,  and  there  was  no 
evidence  of  the  practice  of  ''first-class  roads"  in  this  respect. 

3,  The  evidence  authorized  the  verdict. 

Judgment  affirmed.    All  the  Justices  concur, 
NOVEMBEB  20,   1912. 

Action   for   damages.     Before   Judge   Pite.     Murray   superior 
court    October  23,  1911. 

D.  W.  Blair  and  C.  N,  King,  for  plaintiff  in  error. 


Bailey  v.  McElmurray. 

This  case  being  for  decision  by  a  full  bench  of  six. Justices  who  are  evenly 
divided  in  opinion.  Fish,  C.  J.,  and  Atkinson  and  Hill,  J  J.,  favoring  an 
affirmance,  and  Evans,  P.  J.,  and  Lumpkin  and  Beck,  JJ.,  favoring  a 
reversal,  the  judgment  of  the  court  below  stands  affirmed  by  operation 
of  law. 

NovEiOEB  23,  1912. 

Action  for  damages.    Before  Judge  Daniel.    Monroe  superior 
court    August  28,  1911. 
Napier  &  Maynard  and  Bloodworth  &  Bloodworth,  for  plaintiff. 
Persons  &  Persons,  for  defendant. 
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Crawfobd  V.  Crawfobd,  administratrix. 

Beck,  J.  1.  There  was  no  abuse  of  discretion  on  the  part  of  the  court 
below  in  proceeding  with  the  trial  of  a  claim  case,  called  in  its  regular 
order,  in  the  absence  of  counsel  for  the  claimant,  although  such  counsel 
was  engaged  in  the  superior  court  of  another  county,  it  not  appearing 
that  the  absent  counsel  had  obtained  or  applied  for  a  leave  of  absence 
from  the  court  in  which  the  claim  case  was  pending. 

2.  Where  an  administrator  has  advertised  that  certain  land  will  be  sold 
as  the  property  of  the  estate  of  his  intestate,  and  a  party  claiming  the 
land  so  advertised  files  an  affidavit  claiming  said  property  under  the 
provisions  of  the  Civil  Code,  §  6176,  and  where  the  claim  affidavit  has 
been  duly  transmitted  by  the  ordinary  to  the  superior  court  of  the 
county  in  which  the  land  lies,  it  is  allowable,  on  the  trial  of  the  case 
so  made,  in  the  event  the  claimant  does  not  prosecute  the  claim  or 
introduce  evidence  to  support  it,  and  the  court  dismisses  the  claim  upon 
that  ground,  or  is  about  to  dismiss  it,  for  the  administrator  "to  have  a 
case  made  up  and  submitted  to  the  jury,  charging  that  said  claim  was  filed 
for  the  purpose  of  delay,  and  upon  proof  of  the  same  the  jury, 
under  instructions  from  the  court,  may  give  damages  as  in  cases  where 
the  claim  is  not  withdrawn  but  submitted  for  trial  to  the  jury."  Civil 
Code,  §  5172;  Rexford  v.  Bleckley,  131  Go.  678  (63  S.  E.  337). 

(a)  This  court,  upon  review,  declines  to  overrule  and  reverse  the  decision 
in  the  case  just  cited. 

3.  The  claim  affidavit  transmitted  by  the  ordinary  to  the  superior  court, 
as  indicated  above,  thereupon  became  an  office  paper  in  the  latter  court. 
And  where  upon  the  trial  of  a  claim  case  it  is  made  to  appear  to  the 
court  that  a  part  of  the  claim  affidavit  has  been  lost  or  abstracted  from 
the  office,  it  is  competent  for  the  court,  upon  proper  evidence  of  thai 
fact,  to  establish  instanter  a  copy  of  the  claim  affidavit  as  it  originally 
existed,  under  the  provisions  of  the  Civil  Code,  §  5312. 

4.  The  evidence  authorized  the  verdict,  and  there  was  no  error  in  refusing 
to  grant  a  new  trial.       Judgment  affirmed.     All  the  Justices  concur, 

November  23,  1912. 

Claim.     Before  Judge  Pendleton.     Fulton  superior  court.     De- 
cember 30,  1911. 
•  J,  S.  James  and  Scott  &  Davis,  for  plaintiff  in  error. 
R.  R.  Arnold,  contra. 


STEWART  V,  JOXES  et  aj, 

» 

The  verdict  in  this  case  was  without  evidence  to  support  it,  and  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 
November  23,  1912. 

Complaint   for  land.     Before   Judge   Roan.      Clayton   superior 
court.    December  16,  1911. 
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In  the  will  of  Mary  Anne  Eountree,  dated  December  7,  1887, 
certain  land  was  devised  to  be  equally  divided  between  her  nieces, 
Mrs.  McGinnis,  Mrs.  Jones,  and  Miss  Rosser,  "and  if  either  of 
them  should  die  without  leaving  a  child  or  children  who  have  ar- 
rived at  the  age  of  maturity  or  should  so  live  after  its  parentis 
death,  then  the  share  given  to  her  under  this  will  shall  go  to  and 
belong  to  the  owner  or  owners  [?]  of  each  child  or  children  who 
should  reach  the  years  of  maturity  .  .  and  at  the  death  of  any 
one  or  all  of  them  not  leaving  a  child  or  children  as  described, 
.  .  then  said  land  shall  belong  to  such  child  or  children  as  each 
shall  leave,  so  that  the  children  so  living  of  my  nieces  shall  take 
whatever  under  this  will  would  be  their  mothers\"  After  the  death 
of  the  testatrix  the  three  named  nieces  went  into  possession  of  the 
devised  land  and  divided  it,  each  taking  a  third.  Mrs.  McGinnis,  on 
December  9,  1891,  executed  to  Celia  Atkinson  a  quitclaim  deed 
for  the  part  of  the  land  she  had  taken,  and  died  in  September, 
1897.  Celia  Atkinson,  on  January  21,  1892,  made  to  \V.  B.  Stewart 
a  quitclaim  deed  to  the  same  land.  Both  of  these  deeds  were 
promptly  recorded.  Stewart  went  into  possession  of  the  land,  and 
80  remained  until  his  death  in  1901.  In  December,  1901,  a  judg- 
ment was  rendered  by  the  court  of  ordinary,  setting  apart  to  Stew- 
art's widow  as  a  year's  support  "the  property  sued  for  in  this  case, 
together  with  other  property,  lands,  notes,  stores,  or  accounts,  all 
estimated  at  $32,000.''  Mrs.  Stewart  went  into  possession  of  the 
land  in  dispute,  and  had  so  remained  for  more  than  seven  years 
when  this  suit  was  brought  to  redbver  the  land  by  Mrs.  Jones,  her 
two  sons,  and  Miss  Rosser.  The  defendant  set  up  title  by  pre- 
scription arising  from  actual  and  adverse  possession  for  over  seven 
years  under  color  of  title,  Mrs.  Jones  and  Miss  Rosser  being  sui 
juris  at  the  time  of  the  death  of  Mrs.  McGinnis.  A  verdict  for 
the  plaintiffs  (other  than  the  sons  of  Mrs.  Jones)  was  rendered, 
and  the  defendant  excepted  to  the  refusal  of  a  new  trial. 

There  was  testimony  of  declarations  or  statements  by  W.  B. 
Stewart  in  his  lifetime,  recognizing  title  in  Mrs.  Jones  and  Miss 
Rosser  as  well  as  in  Mrs.  McGinnis,  and  of  a  statement  by  him 
just  after  the  death  of  Mrs.  McGinnis,  "that  he  was  ready  to  give 
the  land  up  at  any  time."  It  did  not  appear  that  the  defendant 
knew  of  any  of  these  statements.  She  testified  that  she  knew  noth- 
ing of  the  land  before  Mr.  Stewart  died,  and  nothing  of  any  ques- 
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tion  about  his  title  until  about  two  years  after  his  death,  when  Mr. 
Rosser  came  to  see  her  and  told  her  she  would  have  to  give  up  the 
land.  To  this  she  replied,  that  she  would  see  her  lawyer  before 
she  did  so;  that  if  the  land  belonged  to  the  Rosser  children,  the 
Stewart  children  did  not  want  it,  but  if  it  belonged  to  the  Stewart 
children  she  was  there  to  defend  their  rights ;  and  that  she  did  not 
want  anything  that  did  not  belong  to  Mr.  Stewart  She  did  not 
again  see  or  hear  from  Rosser.  One  of  the  plaintifb  testified  that 
Stewart,  in  conversation  with  her  soon  after  the  death  of  Mrs. 
McGinnis,  claimed  that  he  owned  the  land  and  refused  to  give  it 
up.  There  was  also  testimony  that  when  Stewart  died  his  estate 
was  insolvent,  much  of  it  consisting  of  worthless  notes  and  ac- 
counts amounting  to  thousands  of  dollars. 

Cam,  D.  Dorsey,  W.  L.  Watterson,  and  Joseph  W.  &  John  D. 
Humphries,  for  plaintiff  in  error,  cited  Oa.  R.  32/239 ;  50/629 ; 
68/770;  70/796;  92/233,  443;  99/792;  106/32;  115/794; 
117/805. 

J.  F.  GoligUly  and  W.  T.  Kim^ey,  contra,  cited  Oa.  R.  27/280 ; 
28/130;  74/695;  94/351;  102/831;  104/151;  128/485. 

Beck,  J.  We  are  of  the  opinion  that  the  verdict  in  this  case 
was  not  authorized  by  the  evidence.  The  undisputed  testimony 
shows  that  the  land  which  the  plaintiffs  in  the  court  below  recovered 
under  the  verdict  of  the  jury  was,  together  with  other  propert}% 
duly  set  apart  to  the  defendant,  Mrs.  Stewart,  as  a  year's  support, 
and  that  under  the  return  of  the  appraisers  so  setting  it  apart  she 
entered  into  possession  of  it  and  continued  in  possession  openly, 
notoriously,  peaceably,  and  adversely  for  a  period  of  seven  years. 
If,  because  of  a  defect  in  her  husband^s  title  to  this  property,  the 
return  of  the  appraisers  duly  admitted  to  record  did  not  vest  title 
in  Mrs.  Stewart,  the  return  was  certainly  color  of  title ;  and  all  the 
other  elements  of  a  good  prescriptive  title  having  been  shown  to 
exist,  she  acquired  a  prescriptive  title  to  the  land  after  the  lapse  of 
tlie  statutory  period  of  seven  years.  The  contention  that  the  pos- 
session of  Mrs.  Stewart^s  husband,  who  had  held  the  land  for 
several  years  prior  to  his  death  under  a  quitclaim  deed,  was  not 
bona  fide,  on  the  ground  that  he  had  knowledge  of  an  outstanding 
title,  and  that  this  would  operate  to  defeat  Mrs.  Stewart's  pre- 
scriptive title,  is  not  sound,  in  the  absence  of  any  proof  that  Stewart 
had  communicated  to  his  wife  the  fact  of  his  knowledge  of  the 
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defect  in  his  title,  so  as  to  put  her  on  notice  that  he  was  not  hold- 
ing the  land  in  good  faith;  and  the  jnry  would  not  be  authorized 
to  presume,  merely  from  the  fact  of  the  marriage  relation,  that  the 
husband  had  made  a  communication  to  the  wife  of  facts  which 
would  tend  to  show  that  his  possession  of  certain  property  was  not 
in  good  faith. 

Xor  will  the  fact  that  the  return  of  the  appraisers,  setting  apart 
a  year's  support,  allowed  the  widow  as  a  year's  support  an  amount 
which  seems  to  be  excessive,  the  condition  of  the  estate  as  to 
solvency  and  insolvency  being  considered,  be  sufficient  to  authorize 
the  jury  to  treat  the  return  of  the  appraisers  as  null  and  void  on 
the  ground  that  it  was  fraudulent,  in  a  collateral  attack  upon  the 
return  seven  years  after  it  was  duly  admitted  to  record. 

The  judge  by  his  charge  eliminated  two  of  the  plaintiffs  as 
parties  to  the  suit.  Whether  these  two  plaintiffs  had  any  right  or 
title  to  any  part  of  the  land  in  question  is  not  considered,  there 
being  no  exception  to  that  part  of  the  judge's  charge  which  removed 
them  as  parties  litigant  from  the  case.  The  only  question  made 
for  decision  under  the  record  is  whether  or  not  Mrs.  Stewart,  the 
defendant  in  the  court  below,  had  a  prescriptive  title  as  against 
the  plaintiffs,  Mrs.  Jones  and  Miss  Rosser.  As  indicated  above, 
the  court  is  of  the  opinion  that  the  prescriptive  title  of  the  de- 
fendant in  the  court  below  was  complete  under  the  evidence  adduced 
on  the  trial,  and  the  jury  were  not  authorized  by  the  evidence  to 
render  a  verdict  adverse  to  her. 

Judgment  reversed.    All  the  Justices  concur. 


McNAIR  et  al,  executors,  v.  BROWX  et  al. 

1.  Where  a  petition  for  specific  performance  was  brought  by  a  husband 
against  his  wife,  it  being  prayed  that  the  defendant  be  required  to 
execute  and  deliver  a  deed  conveying  to  the  plaintiff  certain  described 
land  alleged  to  have  been  formerly  conveyed  to  the  defendant  to  secure 
the  payment  of  a  certain  debt  due  to  the  defendant  from  the  plaintiff, 
which  debt  was  alleged  to  have  been  fully  paid,  upon  the  death  of  the 
husband  the  children  of  the  decedent  could  not  be  made  parties  plain- 
tiff, Bo  that  the  suit  might  proceed  in  their  names  against  the  widow, 
although  there  was  no  administration  and  no  debt  against  the  estate; 
and  the' court  erred  in  this  case  in  holding,  over  proper  and  timely  ob- 
jections, that  the  children  should  be  made  parties  plaintiff  and  the 
suit  proceed  in  their  names. 
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2.  The  error  pointed  out  above  was  of  such  a  character  that  all  proceed' 
ings  in  the  case  subsequent  thereto  were  entirely  nugatory. 
KOVEMBEB  23,   1912. 

Action  for  specific  performance.  Before  Judge  Bawlings.  Jef- 
ferson superior  court.     September  4,  1911. 

A.  J.  Williams  brought  a  petition  against  his  wife,  Mrs.  D.  F. 
Williams,  for  specific  performance,  praying  that  she  be  required  by 
decree  to  execute  and  deliver  to  him  a  deed  of  conveyance  to  133V^ 
acres  of  land.  The  land  sued  for  was  a  part  of  a  tract  of  land 
which,  as  appears  from  the  petition,  had,  on  January  1,  1885,  been 
conveyed  by  petitioner  to  his  brother,  John  B.  Williams,  to  secure 
the  payment  of  the  sum  of  $3,725,  borrowed  by  petitioner  from 
the  grantee  in  that  deed.  By  payments  the  debt  was  reduced  to 
$1,375.  It  is  alleged,  that*  to  pay  off  this  balance  due  said  John 
B.  Williams,  petitioner  procured  other  persons.  Rivers  and  McXair, 
to  advance  the  necessary  amount  to  John  B.  Williams;  and  to 
secure  Rivers  and  McNair  in  the  payment  of  the  debt  to  them, 
John  B.  Williams,  on  January  29,  1894,  conveyed  to  them  200 
acres  of  the  land  embraced  in  the  deed  from  petitioner  to  John  B. 
Williams;  and  for  the  same  purpose  petitioner  also  conveyed  said 
200  acres  to  Rivers  and  McXair.  Rivers  and  McNair  sold  off  or 
retained  66^^  acres  of  the  200-acre  tract,  thereby  reducing  the 
debt  of  petitioner  to  them  to  $850.  He  alleges,  that  this  $850 
was  paid  by  the  defendant,  his  wife,  to  Rivers  and  McNair  **for 
his  use  and  benefit,  and  as  a  loan  by  defendant  to  him,  and  that, 
instead  of  having  Rivers  and  McXair  convey  said  133^^  acres  of 
land  to  him  directly,  for  the  sake  of  convenience  and  to  better 
secure  said  defendant  said  conveyance  was  made  directly  to  her." 
This  last  conveyance  embraced  the  land  sued  for.  Various  lots  of 
land  have  been  sold  off  from  the  tract  conveyed  by  Rivers  and 
McXair  to  the  defendant,  for  sums  which  in  the  aggregate  amount 
to  more  than  the  principal  and  interest  of  the  indebtedness  of 
petitioner  to  defendant.  Petitioner  has  at  all  times  been  in  posses- 
sion of  the  land  sued  for ;  and  he  prays  as  stated  above.  Pending 
this  suit  the  petitioner  died,  and  Lizzie  Brown  and  seven  others, 
alleging  that  they  were  all  of  the  children  of  A.  J.  Williams,  moved 
that  they  be  made  parties  plaintiff,  as  they  and  the  widow  were 
the  sole  heirs  of  A.  J.  Williams,  and  there  was  no  administration 
and  no  debts  against  the  estate.  The  widow  resisted  this  motion, 
insisting,  that  an  administrator  of  the  estate  of  A.  J.  Williams 
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was  the  only  proper  person  to  be  made  a  party  plaintiff;  that  she 
was  an  heir  of  her  husband,  and,  being  in  possession  of  the  land, 
could  not  be  sued  by  the  other  heirs  for  its  recover}-;  that  if  the 
land  belonged  to  the  estate  of  the  deceased  plaintiff,  then  his  widow 
would  be  entitled  to  dower  in  the  same,  or  to  a  child's  part;  and 
that  she  was  entitled  to  a  year's  support  from  the  estate  of  her 
husband,  and  a  recovery  of  the  land  by  the  children  as  heirs  at 
law  would  defeat  her  year's  support,  so  far  as  this  land  is  concerned, 
whereas  if  an  administrator  should  recover  it  he  could  be  com- 
pelled to  use  it  to  pay  her  year's  support.  These  objections  were 
stricken  on  motion,  and  exceptions  pendente  lite  were  filed.  The 
defendant  died,  and  her  executors  were  made  parties.  A  trial  of 
the  case  resulted  in  a  verdict  for  the  plaintiffs,  and  a  motion  for 
new  trial  was  overruled.  The  defendants  excepted,  assigning  error 
upon  both  of  the  rulings  just  stated. 

Cited:    Civil  Code,  §§  3929,  3933;  Kent  v.  Davis,  89  Ga.  151; 
Guntery.  Smith,  113  Oa.  18;  Eagcm  v.  Conmay,  115  Oa.  130;  Belt 
V.  Lazenby,  126  Ga.  767;  Marshall  v.  Pierce,  136  Ga.  543;  22  Am. 
&  Eng.  Enc.  L.  1065 ;  Buckmaster  v.  Harrop,  7  Yes.  341 ;  Spier 
r.  Robinson,  9   How.   Pr.   315;  House  v.  Dixter,  9   Mich.   246; 
Webster  v.  Tibbits,  19  Wis.  438;  Buck  v.  Buck,  11  Paige,  170; 
Downing  v.  Bisley,  15  X.  J.  Eq.  93. 
R.  N.  Hardeman  and  Little  &  Powell,  for  plaintiffs  in  error. 
Eines  &  Jordan  and  R.  L.  Gamble,  contra. 
Beck,  J.     (After  stating  the  facts.)     We  are  of  the  opinion  that 
the  court  erred  in  striking  the  objections  filed  by  the  defendant  to 
the  granting  of  an  order  making  the  children  of  A.  J.  Williams 
parties  plaintiff.    Even  if  all  of  the  heirs  except  one  could  maintain 
a  suit  of  this  character  against  that  one  who  was  in  possession  of 
the  property  sued  for,  there  is  sound  reason  for  holding  that  such 
a  suit  could  not  be  maintained  when  the  one  in  possession  is  not 
only  a  coheir  with  the  plaintiffs,  but  is  an  heir  having  peculiar 
rights  and  interests  in  the  property  which  are  not  shared  by  the 
other  heirs  who  brought  the  suit.     Those  peculiar  rights  and  in- 
terests are  such  that  the  defendant  in  this  case  can  not  as  effectually 
assert  them  in  the  present  proceeding  as  under  the  law  she  should 
have  an  opportunity  of  doing.     On  the  face  of  the  written  con- 
veyances as  shown  by  the  petition  the  title  to  this  property  is  in 
the  widow  and  she  is  in  possession  of  it.     Should  she  under  these 
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circximstances,  in  case  she  desires  to  have  a  yearns  support  set  apart 
to  her  or  to  claim  to  have  a  one-fifth  interest  in  this  property,  as 
she  might  do  under  the  statute  if  the  land  belongs  to  the  estate  of 
her  husband,  be  compelled  to  plead  that  the  land  is  hers,  and  at  the 
same  time  to  plead  that  it  is  her  husband's  and  pray  that  title  to 
a  child's  part  or  a  one-fifth  interest  be  decreed  to  be  in  her?  Or 
should  she  be  compelled  to  deny  the  title  of  her  husband  to  this 
land,  and  at  the  same  time,  if  she  wishes  to  have  dower  assigned 
her,  pray  that  commissioners  be  appointed  for  admeasurement  of 
dower?  Or  it  may  be,  this  question  depending  upon  the  estate 
left  by  her  deceased  husband,  that  she  would  be  entitled  to  have 
this  land  or  a  part  thereof  set  apart  to  her  as  a  year's  support; 
and  the  amount  of  the  year's  support  which  she  should  be  allowed 
and  from  what  property  it  should  be  taken,  if  lands  are  set  apart, 
can  not  be  determined  in  this  suft,  because,  if  the  widow  wishes 
to  make  application  for  a  year's  support,  she  would  be  entitled  to 
have  appraisers  appointed  who  would  set  it  aside,  and  to  have  the 
ordinary  of  the  county  to  pass  upon  the  appraisement.  While  the 
year's  support  allowable  to  a  widow  is  not,  in  the  usual  meaning^ 
of  the  term,  a  debt  of  the  estate,  it  is  in  the  nature  of  an  encum- 
brance on  the  estate;  and  the  widow  should  not  be  forced  to  elect 
to  take  dower,  or  have  her  claim  of  year's  support  passed  upon  by 
the  proper  authorities,  until  it  is  decided  whether  this  land  is-  a 
part  of  the  estate  of  her  deceased  husband  or  not^ 

Judgment  reversed.    All  the  Justices  concur. 


DAVIS  et  au  v.  ARTHUR  et  ah 

1.  Mandamus  is  a  proper  remedy  for  citizens  and  taxpayers  of  a  county 
to  compel  jury  cojimissioners  to  make  up  a  jury-list  as  provided  by 
law. 

2.  Neither  the  constitutional  provision  (Civil  Code  §  6546)  that  the 
General  Assembly  shall  provide  by  law  for  the  selection  of  the  most 
experienced,  intelligent,  and  upright  men  to  serve  as  grand  jurors,  and 
intelligent  and  upright  men  to  serve  as  traverse  jurors,  nor  the  statute 
(Penal  Code,  %  819)  passed  in  pursuance  thereof,  requires  that  every 
person  possessing  the  qualifications  for  jury  service  shall  be  included  in 
the  jury-list. 

3.  The  statute  (Penal  Code,  §  819)  is  mandatory  that  the  number  of 
persons  selected  fr6m  the  jury-list  to  serve  as  grand  jurors  shall  not 
exceed  two  fifths  of  the  whole  number  selected  for  jury  service. 
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i  The  facts  upon  which  applicants  base  their  claim  to  the  remedy  of 
mandamus  against  public  officers  for  failure  to  discharge  their  duties 
must  be  positively  alleged  in  the  petition;  it  is  not  sufficient  to  plead 
evidentiary  facts  as  affording  a  conclusion  of  the  ultimate  fact,  where 
such  ultimate  fact  is  not  a  necessary  deduction  from  such  evidentiary 
facts. 

5.  The  inclusion  in  the  jury-list  of  five  names  which  did  not  appear  on  the 
tax-receiver's  list  is  not  such  a  vital  irregularity  as  to  invalidate  the 
whole  revisioji. 

6.  The  acts  of  the  jury  commissioners,  according  to  the  allegations  of  the 
petition,  did  not  contravene  any  of  the  constitutional  provisions  referred 
to  in  the  petition. 

NovEHBEB  13,  1912.    Reheabino  denied  December  13,  1912. 

Petition  for  mandamus.  Before  Judge  Frank  Park.  Dougherty 
superior  court.    September  26,  1912. 

Certain  citizens  and  taxpayers  of  Dougherty  county  filed  a 
petition  for  mandamus  against  the  jury  commissioners  of  that 
county,  alleging  as  follows:  In  the  last  jury  revision,  notwith- 
standing there  were  more  than  1,300  persons  from  which  to  select 
the  grand  and  traverse  juries,  a  large  majority  of  whom  were  in- 
telligent and  upright  within  the  meaning  of  the  constitution  of 
the  State,  only  262  were  selected  for  jury  service ;  of  which  number 
109  were  selected  as  grand  jurors.  The  last  jury-list  contained 
600  names.  Two  of  the  grand  jurors  selected  are  disqualified  from 
service,  by  reason  of  being  county  commissioners;  some  are  mem- 
bers of  the  Albany  Guards,  and  others  are  over  60  years  of  age ;  and 
if  these  exemptions  are  claimed,  the  number  of  grand  jurors  left 
will  be  so  small  as  to  make  jury  service  burdensome,  as  the  su- 
perior court  has  two  sessions  each  year,  and  the  city  court  of  Albany 
convenes  monthly,  and  the  proper  facilitation  of  the  business  of 
the  courts  will  be  hampered.  Under  the  law  only  two  fifths  of  the 
persons  selected  for  jury  service  can  serve  on  the  grand  jury,  and 
the  number  selected  for  the  grand  jury  is  in  excess  of  the  statutory 
limit.  The  persons  selected  for  jury  service  represent  only  about 
one  tenth  of  the  property  interests  of  the  county,  although  the 
grand  jury  is  charged  by  law  with  most  responsible  duties  relating 
to  the  management  of  county  affairs  and  fixing  the  rate  of  taxation. 
There  were  100  men  competent  for  jury  service  who  were  of  the 
Jewish  religion,  and  yet  only  three  were  selected;  there  were  95 
men  of  the  Catholic  faith,  and  100  men  of  the  Episcopal  faith, 
competent  for  jury  service,  and  only  six  of  the  former  and  five  of 
.  the  latter  were  selected.    Large  numbers  of  citizens  competent  for 
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jury   service    are   of   the   Baptist    and    Presbyterian   faiths,    and 
others  without  church  aflSliations  are  qualified  for  jury  service; 
yet  from   these  bodies   selections  were  made  in   the   same  pro- 
portion as  were  made  from  the  first-named  religious  sects.     Of 
the  jurors  selected  one  third  of  the  traverse  jurors  and  40  per 
cent,  of  the  grand  jurors  are  of  the  Methodist  religious  sect,  which 
constitutes  about  eleven  per  cent,  of  the  citizens  of  the  county. 
Three  of  the  five  jury  commissioners  are  Methodists,  and  one  has 
a  son-in-law  who  is  an  active  member  of  that  church.     "Your 
petitioners  aver,  therefore,  in  view  of  the  foregoing  allegations, 
which  they  stand  ready  to  prove,  that  a  large  number  of  the  citizens 
of  said  county,  possessing  all  qualifications  required  by  law  for 
jury  duty,  have  been  excluded  because  they  form  a  class  of  persons 
holding  to  a  particular  religious  belief;  your  petitioners  further 
aver,  in  view  of  the  foregoing  allegations,  that  a  large  number  of 
names  placed  in  said  jury-box  were  included  because  they  form  a 
class  of  persons  holding  to  a  particular  religious  belief,  to  wit,  the 
same  religious  belief  and  denomination  of  a  majority  of  said  jur}' 
commissioners.^*    Seven  of  the  names  of  the  jurors  selected  do  not 
appear  on  the  books  of  the  tax-receiver;  and  on  information  and 
belief  it  is  charged  that  the  jury-list  was  not  prepared  by  the  jury 
commissioners  from  the  tax  list,  but  was  prepared  from  the  regis- 
tration list,  and  that  the  revision  was  done  in  a  perfunctory  manner 
after  a  comparison  with  the  registration  list,  from  which  petitioners 
charge  upon  information  and  belief  that  the  jury  commissioners 
had  in  advance  prepared  a  list  of  jurors.     "In  view  of  the  fore- 
going allegations  your  petitioners  charge,  upon  information  and 
belief,  that  a  large  number  of  the  citizens  of  said  county  were  ex- 
cluded because  they  entertain  views,  on  matters  not  affecting  the 
good  order  of  the  community  or  the  preservation  of  the  public 
morals,  different  from  a  majority  of  the  jury  commissioners,  and 
that  a  large  number  of  the  names  placed  in  said  jury-box  was  in- 
cluded because  they  entertain  views,  on  matters  not  affecting  the 
good  order  of  the  community  or  the  preservation  of  the  public 
morals,  different  from  those  whose  names  were  left  out  of  the  jury- 
box,  and  who  hold  views  on  said  matters  like  a  majority  of  said 
jury  commission.**    In  view  of  the  foregoing  facts  and  others  which 
petitioners  stand  ready  to  prove,  the  jury  commissioners  have  not 
acted  fairly  and  impartially  as  required  by  law,  but  they  have 
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acted  arbitrarily  and  capriciously,  and  have  grossly  abused  the  dis- 
cretion reposed  in  them  under  the  law.  As  an  instance  of  such 
action,  it  is  shown  that  none  of  the  descendants  of  the  founder  of 
Albany,  and  of  several  other  men  of  prominence  in  former  days, 
are  represented  on  the  jury.  All  of  the  acts  of  the  jury  commis- 
sioners were  in  violation  of  the  constitutional  provisions,  viz.,  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property  except  by 
due  process  of  law;  that  every  person  charged  with  an  offense 
against  the  laws  of  the  State  shall  have  a  public  and  speedy  trial 
by  an  impartial  jury;  that  every  man  shall  have  the  right  to 
worship  God  according  to  the  dictates  of  his  own  conscience,  with- 
out interference ;  that  no  inhabitant  of  this  State  shall  be  prohibited 
from  holding  office  or  a  position  of  public  trust  on  account  of  his 
reUgious  opinions;  that  the  right  of  trial  by  jury  shall  remain 
inviolate,  and  that  the  General  Assembly  shall  provide  by  lAw 
for  the  most  experienced,  upright,  and  intelligent  men  to  serve 
as  grand  jurors,  and  intelligent  and  upright  men  to  serve  as 
traverse  jurors;  and  such  acts  were  also  in  violation  of  statutes 
passed  in  pursuance  of  the  two  provisions  last  stated;  and  they 
were  further  violative  of  the  14th  amendment  to  the  constitution 
of  the  IJnited  States.  It  is  to  be  distinctly  understood  "that  the 
foregoing  allegations  are  not  made  or  intended  to  be  made  as  a 
reflection  upon  the  Methodist  denomination.^'  A  demand  has 
been  made  upon  the  jury  commissioners  to  meet  and  revise  the 
jury-list  as  required  by  law,  and  they  have  failed  and  refused  so 
to  do. 

At  the  hearing  a  general  demurrer  was  sustained,  and  the  peti- 
tion was  dismissed  as  being  insufficient  in  law. 

Pope  &  Bennet,  Mann  £  Milner,  and  J.  J".  Hofmayer,  for  plain- 
tiffs. 

J.  W,  Walters,  Dan  Bedfearn,  B.  J.  Bacon,  and  B,  E.  Terrell, 
for  defendants. 
Evans,  P.  J.  (After  stating  the  foregoing  facts.) 
1.  The  propriety  of  the  remedy  of  mandamus  is  raised  by  the 
demurrer.  "All  official  duties  should  be  faithfully  fulfilled;  and 
whenever,  from  any  cause,  a  defect  of  legal  justice  would  ensue 
from  a  failure  or  improper  fulfillment,  the  writ  of  mandamus  may 
issue  to  compel  a  due  performance,  if  there  be  no  other  specific  legal 
remedy  for  the  legal  rights.''     Civil  Code,  §  5440.     AMiere  there 
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is  no  other  adequate,  speedy,  and  effective  remedy,  mandamus  will 
lie  to  prevent  a  failure  of  justice,  upon  reasons  of  public  policy,  to 
preserve  peace,  order,  and  good  government,  correct  oflScial  in- 
action, and  enforce  official  function.  26  Cyc.  168.  If  the  jury 
commissioners  had  failed  to  act  at  all,  it  is  clear  that  they  could  be 
compelled  to  act,  and  the  appropriate  remedy  would  be  by  manda- 
mus to  compel  official  action.  If  they  should  act  in  palpable  viola- 
tion of  the  law,  that  would  be  equivalent  to  non-action.  But  it  is 
said  a  specific  and  adequate  remedy  is  afforded  by  section  818  of  the 
Penal  Code.  That  section  says  that  on  the  failure  of  the  jury 
commissioners  to  act,  the  judge  of  the  superior  court  shall  order  a 
revision.  The  initiative  of  this  remedy  is  with  the  judge.  Tax- 
payers and  citizens  may  as  matter  of  favor  petition  the  judge  to 
require  the  jury  commissioners  to  act,  but  as  matter  of  law  and  of 
right  they  are  not  given  this  privilege,  and  have  no  redress  against 
any  refusal  of  the  judge  to  comply  with  their  request.  They  are 
vitally  interested  in  the  administration  of  the  law  by  the  courts, 
and  are  not  to  be  denied  the  opportunity  of  complaining  of  official 
inaction  or  official  misconduct  directly  affecting  them.  They 
should  not  be  required  to  deal  with  each  separate  wrong  resulting 
from  official  inaction  or  misconduct,  when  the  wrongs  may  be  pre- 
vented by  requiring  proper  official  action  to  be  taken.  It  is  also 
said  that  the  remedy  of  mandamus  is  not  available  to  control  the 
performance  of  a  discretionary  act  That  is  true  unless  the  dis- 
cretion is  grossly  abused.  But  an  official  may  be  made  to  perform 
a  discretionary  act,  or  if  in  the  attempted  performance  of  a  dis- 
cretionary act  the  official  grossly  abuses  his  discretion,  so  as  to 
amount  to  a  failure  to  do  the  act  as  the  law  requires,  mandamus  is 
a  proper  remedy.  State  v.  President  and  Board  of  Directors,  134 
Mo.  296  (56  Am.  St.  R.  503,  35  S.  W.  617). 

2.  The  constitution  of  Georgia  (Civil  Code,  §  6546)  declares 
that:  "The  General  Assembly  shall  provide  by  law  for  the  selec- 
tion of  the  most  experienced,  intelligent,  and  upright  men  to  serte 
as  grand  jurors,  and  intelligent  and  upright  men  to  serve  as 
traverse  jurors.  Nevertheless  the  grand  jurors  shall  be  competent 
to  serve  as  traverse  jurors."  In  pursuance  of  this  constitutional 
mandate  the  General  Assembly  has  enacted  (Penal  Code,  §  819) : 
"The  jury  commissioners  shall  revise  the  jury-list,  and  shall  select 
from  the  books  of  the  tax-receiver  upright  and  intelligent  men  to 
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serve  as  jurors,  and  shall  write  the  names  of  the  persons  so  selected 
on  tickets,  as  required  by  law.  They  shall  select  from  these  a  suflB- 
cient  number,  not  exceeding  two  fifths  of  the  whole  number,  of  the 
most  experienced,  intelligent,  and  upright  men  to  serve  as  grand 
jurors,  whose  names  they  shall  write  upon  other  tickets/'  It  is 
contended  that  the  constitutional  requirement  is  that  all  persons 
qualified  for  jury  service  shall  be  placed  on  the  jury-list^  We  do 
not  think  so.  The  constitutional  demand  is  for  a  jury-list  com- 
posed of  upright  nad  intelligent  men ;  not  that  every  upright  and 
intelligent  man  be  included  in  the  list.  Otherwise  there  could  be 
uo  exemptions,  and  every  upright  and  intelligent  man  must  needs 
be  placed  on  the  jury-list  to  make  it  legal.  Under  the  constitution 
and  law  it  is  the  sound  legal  judgment  of  the  commissioners  which 
controls  in  the  number  of  grand  and  traverse  jurors  to  be  selected. 
Thomas  v.  State,  67  Ga,  460;  Wilson  v.  State,  69  Ga.  224;  Rawlins 
\.  State,  124  Ga.  38  (52  S.  E.  1) 

3.  The  statute  set  out  in  the  preceding  aivision  is  mandatory 
that  the  jury  commissioners  shall  not  select  exceeding  two  fifths  of 
the  names  on  the  traverse-jury  list  for  the  grand-jury  list.  The 
traverse-jury  list  contained  262  names,  and  the  number  selected  for 
the  grand  jury  is  five  in  excess  of  the  statutory  limit.  Petitioners 
have  the  right  by  mandamus  to  compel  the  jury  commissioners  to 
make  this  reduction. 

4.  We  come  now  to  a  consideration  of  the  allegations  upon 
which  petitioners  base  their  right  to  a  new  revision.  These  allega- 
tions contain  many  averments  of  facts  from  which  the  inference  is 
sought  to  be  drawn  that  the  jury  commissioners  acted  arbitrarily, 
capriciously,  and  with  the  intent  to  revise  the  jury-list  not  in  ac- 
cord with  the  law,  and  that  persons  competent  and  eligible  for 
jury  service  were  excluded  because  of  their  religious  affiliations,  and 
because  they  entertain  views  on  matters  (not  affecting  the  good 
order  of  the  community  or  the  preservation  of  public  morals)  dif- 
ferent from  a  majority  of  the  jury  commissioners.  But  such  in- 
ference is  not  the  necessary  or  only  conclusion  to  be  drawn  from 
these  allegations.  They  contain  a  statement  of  evidentiary  facts, 
upon  proof  of  which  they  seek  to  establish  the  ultimate  fact.  The 
ultimate  fact,  however,  is  not  a  necessary  consequence.  To  illus- 
trate :  where  the  grand  jury  discharges  so  many  important  functions 
in  the  management  of  county  affairs,  in  the  development  of  in- 
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ternal  improvements,  in  the  levy  of  taxes,  and  the  like,  it  would 
seem  that  men  of  affairs,  of  experience,  and  of  property,  who  are 
upright  and  intelligent,  should  not  be  arbitrarily  excluded  from  the 
jury;  and  on  the  surface  it  might  appear  strange  that  only  ten  per 
cent,  of  the  property  in  the  county  was  owned  by  those  selected  by 
the  jury  commissioners  for  jury  service.  Yet  wealth  is  not  the  test 
of 'intelligence  and  uprightness;  and  besides,  petitioners  leave  us 
in  ignorance  as  to  how  much  of  the  property  in  the  county  is  owned 
by  corporations,  females,  minors,  and  non-residents.  The  facts 
alleged  furnish  too  inconclusive  criteria  for  the  inference  sought  to 
be  drawn.  Again,  the  inference  is  sought  to  be  made  that  jurors 
were  selected  on  account  of  their  religious  faith.  No  positive  charge 
is  made  that  the  jury  commissioners  arbitrarily  selected  or  re- 
jected any  juror  solely  on  account  of  his  religious  faith.  Nor  is 
there  one  word  against  the  competency  of  the  jurors  selected,  and 
the  petitioners  disclaim  any  reflection  on  the  Methodist  denomina- 
tion. It  may  be  only  a  coincidence  that  one  denomination  was 
given  a  preference  over  others  in  the  matter  of  numbers.  Certainly 
it  does  not  follow  as  a  matter  of  course,  from  this  numerical  dif- 
ference, that  the  commissioners  were  applying  an  improper  test  as 
to  uprightness  and  intelligence. 

It  must  be  borne  in  mind  that  this  proceeding  is  against  public 
officials,  based  on  alleged  official  misconduct.  There  is  always  a 
prima  facie  presumption  in  favor  of  the  good  faith  of  the  officer, 
and  he  who  assails  his  official  acts  by  employing  the  remedy  of 
mandamus  must  prefer  specific  charges.  The  authorities  concur  in 
stating  the  rule  of  pleading  in  mandamus  proceedings  to  be  that 
the  allegations  of  the  petition  must  be  positive,  and  not  on  in- 
formation and  belief;  that  the  facts  must  be  pleaded  with  cer- 
tainty. The  ultimate  facts  upon  which  the  right  to  the  writ 
of  mandamus  is  based  should  be  alleged.  Allegations  of  evi- 
dentiary facts  tending  to  establish  the  ultimate  fact,  but  which  do 
not  furnish  a  conclusive  inference  of  the  ultimate  fact,  are  insuffi- 
cient to  excuse  the  absence  of  a  positive  allegation  of  such  ultimate 
fact.  26  Cyc.  428  et  seq.  We  therefore  think  that  the  allegations 
are  insufficient  to  charge  official  misconduct  or  gross  abuse  of 
official  discretion. 

5.  We  do  not  think  the  absence  of  five  names  from  the  tax- 
receiver^s  list,  where  it  appears  that  they  were  on  the  registration 
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list,  is  sufficient  cause  to  invalidate  the  revision,  or  to  show  gross 
abuse  of  discretion  by  the  commissioners. 

6.  Manifestly  the  constitutional  questions  raised  in  the  petition, 
under  our  construction  of  it,  can  not  arise  in  the  present  case. 

Judgment  affirmed,  with  direction.     All  the  Justices  concur. 


Worthy  et  al.  v.  Farmers  Life  Confederation  et  al. 

Atkiksox,  J.  1.  If  the  pleadings  are  so  defective  that  no  legal  judgment 
can  be  rendered,  the  judgment  will  be  arrested  or  set  aside.  Civil  Code, 
$  5959:  Union  Compress  Company  v.  Leffler,  122  Oa.  640  (2),  642  (60 
S.  E.  483).  But  a  judgment  will  not  be  arrested  or  set  aside  for  any 
defect  in  the  pleadings  or  record  that  is  aided  by  verdict,  or  amendable 
as  matter  of  form.  Civil  Code,  §  5960;  Regopoulaa  v.  State,  115  Qa. 
232  (41  S.  E.  619)  ;  Davis  v.  Bray,  119  Oa.  220  (46  S.  E.  90)  ;  Reid 
V.  Heam,  127  Oa.  117  (56  S.  E.  129) ;  Fitzpatrick  v.  Paulding,  131  Oa. 
693  (63  S.  E.  213). 

2.  The  Farmers  Life  Confederation,  a  fraternal  insurance  society,  made  a 
motion  in  arrest,  and  also  a  motion  to  set  aside  a  judgment.  At  the 
hearing  a  single  judgment  was  entered,  which  by  its  terms  both  "ar- 
rested and  set  aside"  the  judgment.  Error  was  assigned  by  the  losing 
party.  The  petition  on  which  the  judgment  attacked  was  predicated 
was  filed  by  children  of  Rich  Neal,  issue  of  a  former  marriage,  against 
the  Farmers  Life  Confederation  and  Texas  Neal,  the  second  wife  and 
widow  of  Rich  Neal,  lately  deceased.  It  set  forth  and  declared  upon 
a  certificate  of  insurance  issued  by  the  Farmers  Life  Confederation  on 
the  life  of  Rich  Xeal,  and  contained,  among  others,  allegations  to  the 
effect  that  the  plaintiffs  were  beneficiaries  under  the  certificate,  and 
that  Texas  Neal  "has  no  child  or  children  by  said  Rich  Neal  now  liv- 
ing;" that  Texas  Neal  had  received  from  the  society  a  sum  of  money 
for  which  she  was  liable  to  account  to  plaintiffs,  and  that  the  society 
was  due  them  an  admitted  balance.  The  certificate  provided  that  the 
insurance  was  payable  to  "Texas  Neal  and  children  (explain  relation- 
ship), wife  and  children,  the  beneficiary  named  in  the  application  of 
the  said  member;"  also  that  if  the  assured  "should  survive  the  ben- 
eficiary above  named,  then  to  any  other  beneficiary  that  may  be  named 
by  him;  and  in  case  no  other  beneficiary  is  named,  then  to  the  heirs, 
executors,  or  administrators  of  the  member  [ assured  1,  subject  to  all 
the  requirements  and  provisions  in  the  constitution  and  by-laws  of  the 
association  written  hereon,  which  are  conditions  precedent  and  material 
parts  of  this  contract."  The  prayers,  among  others,  were  for  an  ac- 
counting relatively  to  Texas  Neal,  for  a  money  judgment  against  the 
other  defendant  for  the  balance  due  on  the  certificate  of  insurance,  and 
for  attorney's  fees,  costs,  and  damages.  Texas  Neal  was  not  served, 
but  a  judgment  was  rendered  against  the  society  in  favor  of  the  plain- 
tiffs for  separate  sums  covering  items  as  last  above  indicated.  Held: 
Relatively   to  the  identity  of  the   intended   beneficiary,  the  most   that 


6 

Digitized  by 


Google 


32  OCTOBER  TERM,  1912.  (139 

could  be  said  against  the  plaintiffs,  children  of  Rich  Keal,  upon  con- 
struction of  the  contract,  is  that  the  contract  was  ambiguous.  It  was 
susceptible  of  a  construction  that  would  make  children  of  the  assured 
by  either  marriage  beneficiaries.  See,  in  this  connection,  Helmken  v. 
Meyer,  118  Oa.  657  (45  S.  E.  450).  The  fact,  which  affirmatively  ap- 
peared by  allegations  of  the  petition,  that  Texas  Xeal  has  no  child  or 
children  by  Rich  Neal  "now  living,"  urged  by  counsel  for  defendant 
in  error  in  aid  of  a  construction  of  the  contract  which  as  matter  of  law 
would  exclude  the  plaintiffs  as  beneficiaries,  is  insufficient  for  that 
purpose. 

3.  Under  the  circumstances  enumerated,  the  judgment  was  not  subject 
to  attack  by  a  motion  in  arrest  on  the  ground  that  the  petition  showed 
on  its  face  that  plaintiffs  were  not  beneficiaries  under  the  policy,  and 
consequently  that  it  failed  to  set  forth  a  cause  of  action. 

4.  The  motion  to  set  aside  the  judgment  complained  of  some  matters  which 
were  covered  by  the  motion  in  arrest,  but  mainly  of  extrinsic  matters 
which  did  not  appear  in  the  record  from  which  the  judgment  sought 
to  be  set  aside  proceeded.  In  support  of  such  matters  there  was  no 
evidence  offered  at  the  hearing  of  the  motion  to  set  aside,  and  con- 
sequently the  judgment  in  favor  of  the  movant  on  that  motion  was 
unauthorized. 

6.  For  reasons  indicated  in  the  preceding  notes,  the  judge  committed  error 
in  his  rulings  upon  each  of  the  motions. 

Judgment  reversed.    All  the  Justices  concur. 
NovEMBEB  14,  1912.    Reheahixg  denied  Decembeb  13,  1912. 

Arrest  of  judgment.    Before  Judge  Pendleton.    Fulton  superior 

court.    December  27,  1911. 

Henry  Walker,  for  plaintiffs  in  error. 

John  F.  Meihvin  and  W.  H.  Terrell,  contra. 


STEPHENSON  v,  EMPIRE  LIFE  INSURANCE  COMPANY. 

1.  Where  a  life-insurance  policy  contained  a  stipulation  that  "If  any 
premium  is  not  paid  on  or  before  the  day  it  is  due,  or  if  any  note  or 
other  obligation  that  may  be  accepted  by  the  company  for  the  whole  or 
any  part  of  the  first  or  any  subsequent  premium,  or  any  other  payment 
under  this  policy,  be  dishonored  or  not  paid  on  or  before  the  day  when 
due,  this  policy  shall,  without  any  affirmative  act  on  the  part  of  the 
company  or  any  of  its  officers  or  agents,  be  null  and  void,  except  as 
herein  provided,"  and  the  evidence  on  the  trial  showed  that  the  insured 
was  in  life  and  failed  to  pay  a  note  given  for  a  portion  of  the  first 
annual  premium  when  the  note  became  due,  such  failure  worked  a 
forfeiture  of  the  policy. 

2.  The  condition  set  out  in  the  preceding  headnote  was  not  waived  by  a 
demand  made  by  the  insurer  after  maturity  of  the  note  for  its  payment, 
where  the  insured  refused  payment. 

November  16,  1912.    Rehearing  denied  December  13,  1912. 
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Action  upon  insurance  policy.  Before  Judge  Gilbert.  Muscogee 
superior  court.    Januar}'  29,  1912. 

Mrs.  Stephenson  instituted  suit  as  beneficiary  of  a  policy  of  in- 
surance issued  by  the  defendant  company  on  the  life  of  her  hus- 
band, E.  H.  Stephenson.  Under  the  evidence  the  court  directed  a 
verdict  for  the  defendant.  Exceptions  were  taken  to  this  ruling, 
and  to  the  overruling  of  a  motion  for  new  trial.  The  petition 
alleged  the  following:  On  June  30,  1908,  the  defendant  issued  to 
E.  H.  Stephenson  a  contract  of  insurance  on  his  life  for  the  sum 
of  $1,000.  By  the  terms  of  the  contract  it  is  provided:  "This 
contract  is  made  in  consideration  of  the  payment  in  advance  to 
the  Company  of  Seventy  and  63/100  dollars  on  the  delivery  of 
this  policy,  and  thereafter  to  the  Company  at  its  Home  Office  in 
the  City  of  Atlanta,  Ga.,  upon  the  30th  day  of  June  in  each  and 
every  year,  until  premiums  for  Twenty  full  years  shall  have  been 
paid,  or  until  the  prior  death  of  the  insured."  The  insured  died 
on  the  18th  day  of  March,  1909,  while  the  contract  was  in  full 
force  and  effect.  Written  proofs  of  the  death  of  the  insured  were 
made  and  served  upon  the  defendant. 

The  defendant's  answer  denied  the  plaintiffs  right  to  recover 
on  the  contract  sued  upon,  and  averred  that  under  its  terms  it 
was  specifically  provided:  "If  any  premium  is  not  paid  on  or  be- 
fore the  day  it  is  due,  or  if  any  note  or  other  obligation  that  may 
be  accepted  by  the  company  for  the  whole  or  any  part  of  the  first 
or  any  subsequent  premium,  or  any  other  payment  imder  this 
policy,  be  dishonored  or  not  paid  on  ox  before  the  day  when  due, 
this  policy  shall,  without  any  affirmative  act  on  the  part  of  the 
company  or  any  of  its  officers  or  agents,  be  null  and  void,  except 
as  herein  provided."  The  defendant  further  averred  that  the  in- 
sured executed  his  promissory  note  dated  June  30,  1908,  "and 
payable  without  grace  on  November  1,  1908,  to  this  defendant  for 
the  sum  of  Forty-two  and  38/100  ($42.38)  dollars,  said  note  being 
given  as  a  part  of  the  premium  due  upon  said  policy,  and  the  same 
was  accepted  as  extending  the  time  of  payment  for  that  part  of 
the  premium  due  upon  said  policy,  but  was  not  accepted  as  pay- 
ment of  said  premium  or  any  part  of  said  premium."  It  was  fur- 
ther alleged  that  when  the  note  fell  due  the  insured,  then  in  life, 
failed  and  refused  to  pay  the  note,  and  that  it  still  remains  un- 
paid, and  that  under  the  terms  of  the  contract  the  policy  is  void 
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and  there  is  no  liability  to  the  beneficiary  by  the  defendant  under 
the  terms  of  the  policy. 

Hatcher  &  Hatcher,  for  plaintiff. 

Charlton  E.  Battle  and  Howell  Hollis,  for  defendant. 

Hill,  J.     (After  stating  the  foregoing  facts.) 

The  insured,  Stephenson,  received  from  the  Empire  Life 
Insurance  Company  a  contract  of  insurance  on  his  life  for  $1,000, 
dated  June  30,  1908.  He  gave  his  note  for  a  part  of  the  premium 
due  on  the  policy,  payable  without  grace  on  Xovember  1,  1908.  He 
died  on  March  18,  1909,  without  having  paid  the  note.  One  of 
the  terms  of  the  contract  of  insurance  was  that  "If  any  premium  is 
not  paid  on  or  before  the  day  it  is  due,  or  if  any  note  or  other 
obligation  that  may  be  accepted  by  the  company  for  the  whole  or 
any  part  of  the  first  or  any  subsequent  premium,  or  any  other 
payment  under  this  policy,  be  dishonored  or  not'  paid  on  or  before 
the  day  when  due,  this  policy  shall,  without  any  affirmative  act  on 
the  part  of  the  company  or  any  of  its  officers  or  agents,  be  null 
and  void,  except  as  herein  provided."  The  evidence  shows  that 
after  the  note  became  due,  and  while  the  insured  was  still  in  life, 
the  defendant  company  made  demands  upon  the  insured  for  the 
amount  due  on  the  note,  but  the  same  was  not  paid.  The  following 
receipt  was  also  offered  and  read  in  evidence:  "Received  from 
E.  H.  Stephenson  of  Chalybeate,  Ga.,  the  sum  of  Seventy  and 
63/100  dollars,  being  the  first  annual  premium  on  policy  No. 
12951,  due  on  June  30,  1908,  which  pays  the  regular  premium  up 
to  30th  day  of  June,  1909.  This  receipt  to  be  valid  must  be 
signed  by  the  President  or  Secretary,  and  countersigned  by  an 
authorized  agent  of  the  Company.  Countersigned  this  23rd  day  of 
July,  1908.    J.  T.  Tillman,  Agent.    Thos.  M.  Callaway,  Secretary." 

The  controlling  question  in  this  case  is,  whether,  the  defendant 
having  issued  its  receipt,  and  the  same  having  been  accepted  by 
the  insured  for  the  amount  of  the  first  annual  premium  on  the 
policy,  and  the  insurer  having  demanded  the  premium,  as  evidenced 
by  the  note,  after  the  note  became  due  and  before  the  death  of  the 
insured,  there  was  a  waiver  of  the  condition  in  the  policy  that  it 
should  be  void  if  any  note  given  for  the  premium,  or  a  part  thereof, 
was  not  paid  on  or  before  the  day  it  became  due.  A  receipt  is 
only  prima  facie  evidence  of  payment,  and  may  be  denied  or  ex- 
plained by  parol.    Civil  Code,  §  5795.    The  undisputed  evidence  is 
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that  the  premium  on  the  policy,  as  evidenced  by  the  note  or  other- 
wise, was  never  paid.  It  is  insisted  that  the  note  was  taken  in 
payment  of  the  premium,  as  cash.  But  the  policy  by  its  very  terms 
negatives  the  idea  that  the  note  was  accepted  as  payment,  whether 
paid  or  not.  It  is  also  argued  that  the  insurance  company,  having 
endeavored  to  collect  the  note  after  it  became  due,  and  prior  to 
the  death  of  the  insured,  will  be  held  to  have  waived  the  condition 
that  the  policy  is  void  if  the  note  be  not  paid  on  or  before  maturity. 
The  reply  to  this  contention  is  found  in  the  case  of  Sullivan  v. 
Connecticut  Indemnity  Ass'n,  101  Oa.  809  (29  S.  E.  41),  where 
this  court,  on  substantially  the  same  facts  as  in  this  case,  held  as 
follows:  "1.  The  evidence  introduced  by  the  plaintiff,  on  the 
trial  of  an  action  upon  a  policy  issued  by  a  life-insurance  associa- 
tion, showing  that  promissory  notes  given  by  the  insured  for  the 
first  premium  on  such  policy  had  matured  while  he  was  in  life, 
and  that  the  same  had  never  been  paid,  and  the  policy  stipulating 
that  ^No  insurance  shall  take  effect  under  this  policy  until  the 
first  payment  hereby  required  is  made  during  the  lifetime  and 
continued  good  health  of  the  insured,^  and  also  that  *In  case  any 
note,  check,  or  draft,  given  in  payment  or  part  payment  of  money 
due  the  association,  shall  not  be  paid  at  maturity,  this  policy  lapses 
in  the  same  manner  as  it  would  had  the  payment  not  been  made 
when  due,'  there  was  no  error  in  granting  a  nonsuit.  2.  If,  in 
a  case  of  this  kind,  a  demand  upon  the  insured  for  payment  of  the 
premium  notes  after  their  maturity  could,  in  any  event,  be  treated 
as  a  waiver  by  the  association  of  the  foregoing  stipulations,  it 
certainly  ought  not  to  be  so  treated  when  pament  is  refused.^' 
To  the  same  effect,  in  the  case  of  National  Life  Ass'n  v.  Brown,  103 
Ga,  382  (29  S.  E.  928),  it  was  held:  "It  being  in  a  contract  of 
life  insurance  stipulated  that  *if  all  stipulated  payments  or  notes 
are  not  paid  on  or  before  the  day  when  due,  then,  and  in  either 
event,  this  contract  shall  become  null  and  void  and  all  moneys 
paid  thereon  shall  be  forfeited  to  the  said  association,'  a  failure 
by  the  insured  to  pay  on  or  before  its  maturity  a  promissory  note 
given  for  the  first  premium  worked  a  forfeiture  of  the  policy.  And 
this  is  true  although  the  company,  through  its  agent,  made  an 
effort  to  collect  the  note  but  failed  to  do  so.''  See  also,  McCroskey 
V.  Hamilton,  108  Oa.  640  (34  S.  E.  711,  75  Am.  St.  K.  79) ;  Neal 
V.  Gray,  124  Ga.  510  (52  S.  E.  622) ;  Hipp  v.  Fidelity  &c.  Ins.  Co., 
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128  Ga.  491  (57  S.  E.  892, 12  L.  R.  A.  (X.  S.)  319) ;  Mutual  Life 
Ins.  Co.  V.  Clancy,  111  Ga.  866  (36  S.  E.  944) ;  Reese  v.  Fidelity 
Mut.  Life  Ass%  111  Ga.  482  (36  S.  E.  637) ;  Mutual  Reserve 
Fund  Ass'n  v.  Stephens,  115  Ga.  192  (41  S.  E.  679).  The  above- 
cited  cases  are  controlling.  The  writer  has  examined  the  records 
in  the  first  two  cases  cited,  and  they  can  not  be  distinguished  in 
their  facts  from  the  present  case.  Mr.  Cooley,  in  his  Briefs  on 
the  Law  of  Insurance,  p.  2269  (f ),  lays  down  the  rule  substantially 
in  accord  with  our  own  decisions,  as  follows:  "It  is  commonly 
stipulated  by  insurance  companies  that  if  a  note  is  accepted  for  a 
premium,  a  failure  to  pay  the  note  at  maturity  shall  terminate  the 
insurance.  When  the  policy^  or  the  policy  and  the  note,  contain  a 
stipulation  to  this  effect,  a  failure  to  pay  at  maturity  a  note  given 
for  the  premium  will  work  a  forfeiture  of  the  insurance,''  citing 
numerous  authorities  in  support  of  the  text. 

We  have  been  asked  to  review  the  cases  of  Mutual  Life  Insurance 
Company  v.  Clancy,  Reese  v.  Fidelity  Mutual  Life  Association,  and 
Mutual  Reserve  Fund  Association  v.  Stephens,  cited  supra,  and,  if 
found  in  conflict  with  the  view  contended  for  by  the  plaintiff  in 
error,  to  overrule  the  same.  After  reviewing  tliose  cases,  we  decline 
to  overrule  them.  Applying  the  law  as  laid  down  by  this  court 
in  the  101  and  103  Ga.,  supra,  to  the  facts  of  this  case,  irre8ped> 
ive  of  the  errors  alleged  to  have  been  committed,  as  set  out  in 
the  groimds  of  the  motion  for  a  new  trial,  a  verdict  for  the  de- 
fendant was  demanded,  and  the  trial  court  did  not  err  in 
directing  accordingly.  While  objection  was  made  to  the  testi- 
mony delivered  by  the  secretary  of  the  company  to  the  effect  that 
the  premium  had  not  been  paid,  and  if  for  any  reason  assigned  such 
testimony  should  have  been  excluded,  the  note  given  by  the  insured 
for  a  portion  of  the  premium  was  introduced  in  evidence  by  the 
company.  This  note  was  payable  to  the  company,  and  its  possession 
by  the  payee  was  presumptive  of  its  non-payment.  Haywood  v. 
Leuns,  65  Ga.  221;  McCamy  v.  Cavender,  92  Ga.  254  (18  S.  E. 
415).  There  was  no  evidence  to  rebut  this  presumption.  There- 
fore, if  the  court  had  excluded  from  consideration  the  testimony 
objected  to,  the  verdict,  under  the  law  and  evidence  duly  admitted, 
would  none  the  less  have  been  demanded. 

Judgment  affirmed.    All  the  Justices  concur. 
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WILLIAMS  CO.  V.  AMERICAN  TIE  &  TIMBER  CO.  et  al. 

1.  This  case  ia  controlled  in  principle  by  the  decisions  in  Sheppard  v. 
Bridges,  137  Oa,  615  (74  S.  E.  245),  and  Union  City  Realty  d  Trust 
Co,  V.  Wright,  138  Ga.  703   (76  S.  E.  35). 

2.  Where  the  holder  of  purchase-money  notes  given  for  land  brought  an 
equitable  proceeding,  alleging  that  the  original  vendee  was  insolvent, 
and  seeking  to  compel  payment  from  two  persons  to  whom  such  vendee 
made  a  conveyance  and  from  a  third  person  to  whom  they  conveyed,  it 
being  alleged  that  in  each  instance  the  purchaser  assumed  and  agreed 
to  pay  the  original  purchase-money  notes,  it  was  proper  to  join  as  de- 
fendants the  original  purchaser  and  the  subsequent  purchasers  against 
whom  relief  was  sought. 

3.  Where  it  was  alleged  that  the  last-mentioned  purchaser,  which  assumed 
the  payment  of  the  original  purchase-money  debt,  had  in  turn  con- 
veyed the  land  to  another  company,  but  there  was  no  allegation  that 
such  company  assumed  or  agreed  to  pay  the  indebtedness,  or  that  there 
was  any  fraud  or  liability  on  its  part,  the  petition  was  not  demurrable 
because  it  was  not  joined  as  a  party  defendant. 

NovEMBEB  20,  1912.    Rehearing  denied  December  13,  1912. 

Equitable  petition.  Before  Judge  Thomas.  Glynn  superior 
court.    January  1,  1912. 

Brantley  &  Butts,  for  plaintiff. 

Bennet,  Twitty  &  Reese,  for  defendants. 

Lumpkin,  J.  1.  The  equitable  petition  of  the  plaintiff  was  dis- 
missed on  demurrer.  The  principles  involved  in  this  case  are  suflB- 
ciently  discussed  in  Sheppard  v.  Bridges,  137  Oa.  615  (74  S.  E. 
245),  and  Union  City  Realty  &  Trust  Co.  v.  \Vright,  138  Ga.  703 
(76  S.  E.  35).  It  is  needless  to  rediscuss  them.  The  question  is 
whether  the  rulings  there  made  apply  to  the  present  case,  as  it 
appears  from  the  allegations  of  the  petition.  It  was  alleged  in 
Hubstance  as  follows:  An  owner  of  land  sold  it  to  a  company,  re- 
ceiving a  part  of  the  purchase-money  in  cash,  and  notes  for  the 
balance  (two  being  negotiable  and  one  non-negotiable).  The  two 
negotiable  notes  were  transferred  for  value  to  the  plaintiff.  The 
company  conveyed  the  land  to  two  individuals,  who  were  its  officers 
and  actively  engaged  in  its  management,  the  purported  considera- 
tion being  $9,305.15.  The  grantees  made  to  the  company  a  mort- 
gage, reciting  that  only  $2,724.50  was  actually  paid,  and  that  the 
balance  was  represented  by  promissory  notes  (which  were  de- 
scribed as  being  in  amounts  which  bore  some  approximation  to  the 
notes  given  by  the  company  to  its  vendor,  but  were  not  identical 
therewith).    In  fact  these  grantees  made  no  notes  at  all,  and  the 
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agreement  was  that  they  should  pay  the  unpaid  purchase-money 
due  by  the  company.  Later  they  sold  the  land  at  a  large  prdfit; 
and  in  the  conveyance  recited,  that  there  was  due  on  the  original 
purchase-money  notes  about  $6,000,  that  the  payment  of  this  was 
secured  by  the  mortgage  given  to  the  company  by  the  purchasers 
from  it,  "the  said  promissory  notes  and  the  said  mortgage  deed 
representing  and  referring  to  the  same  original  purchase-money 
indebtedness/^  and  it  was  provided  that  the  payment  of  such  un- 
paid purchase-money  was  assumed  and  should  be  paid  by  the  last 
purchaser.  This  purchaser  has  sold  the  land  to  another  at  a  profit. 
The  original  purchasing  company  is  insolvent,  and  has  gone  out  of 
business.  The  holder  of  two  of  the  original  purchase-money  notes 
brought  this  equitable  proceeding  to  enforce  payment.  The  case 
made  by  the  allegations  of  the  plaintiff  and  the  documents  set  out 
falls  within  the  decisions  above  cited. 

2.  The  object  being  to  enforce  payment  of  the  purchase-money 
notes  from  persons  who  obtained  a  conveyance  from  the  original 
purchaser,  with  an  assumption  of  and  agreement  to  pay  the  debt, 
it  was  proper  to  join  as  parties  defendant  the  original  purchaser, 
alleged  to  be  insolvent,  and  the  subsequent  purchasers  against  whom 
equitable  relief  was  sought. 

3.  It  was  alleged  that  the  last-mentioned  purchaser,  which  had 
assumed  the  payment  of  the  purchase-money,  conveyed  to  still  an- 
other company;  but  there  was  no  allegation  of  any  assumption  of 
the  debt  by  the  last  purchaser,  or  of  any  fraud  or  notice  thereof 
on  its  part;  nor  was  there  any  effort  to  hold  it  liable.  It  was 
therefore  not  a  necessary  party,  and  the  petition  was  not  demurrable 
for  non-joinder  because  it  was  not  made  a  party. 

It  was  error  to  sustain  the  demurrer  and  dismiss  the  petition. 
Judgment  reversed.    All  the  Justices  concur. 


CULPEPPER  V.  CUNNINGHAM. 

1.  The  petition  was  not  subject  to  general  demurrer  on  the  point  urged  in 
the  brief  of  counsel  for  plaintiff  in  error. 

2.  The  evidence  authorized  the  verdict  on  the  sole  issue  submitted  to  the 
jury  by  consent  of  counsel  for  both  parties,  and  the  court  did  not  err 
in  refusing  a  new  trial. 

Decembeb  10,  1912. 
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Equitable  petition.  Before  Judge  Wliipple.  Crisp  superior 
court.    October  4,  1911. 

Pearson  Ellis  and  Haygood  &  Cutis,  for  plaintiff  in  error. 

Max  E.  Land,  contra. 

Pish,  C.  J.  On  September  29,  1909,  Mrs.  S.  E.  Cunningham 
brought  her  petition  against  S.  B.  Culpepper,  alleging,  in  sub- 
stance: that  she  was  the  owner  of  certain  land  and  the  crops 
growing  thereon;  that  on  the  day  previous  to  the  bringing  of  her 
suit,  the  defendant  entered  upon  the  land  and  threatened  to  shoot 
her  employees  who  were  gathering  the  crop,  if  they  interfered 
therewith,  and  thereby  so  frightened  and  intimidated  them  that 
they  discontinued  their  work;  that  the  crops  were  ready  to  be 
gathered,  and  would  be  wasted  and  destroyed  and  the  plaintiff  be 
greatly  damaged  thereby,  unless  the  defendant  should  be  enjoined 
from  interfering  with  her  farm  laborers  in  the  discharge  of  their 
duties;  that  the  defendant,  without  any  right  or  legal  authority 
and  without  the  consent  of  the  plaintiff,  was  undertaking  to  take 
possession  of  the  land;  and  that  he  was  insolvent  and  unable  to 
respond  in  damages.  The  plaintiff  prayed,  among  other  things, 
that  the  defendant  be  enjoined  from  threatening  and  intimidating 
the  farm  laborers  of  the  plaintiff,  and  from  moving  upon  the  prem- 
ises. On  the  day  the  petition  was  brought,  the  judge  granted  a 
temporary  restraining  order  as  prayed  for,  and  set  a  day  when  the 
defendant  should  show  cause  why  an  interlocutory  injunction 
should  not  be  granted.  On  the  hearing,  the  defendant  demurred  to 
the  petition,  and  filed  an  answer  thereto.  The  plaintiff  amended  her 
petition  by  more  specifically  describing  the  land,  and  by  setting 
forth  her  title  to  the  same,  and  alleging  that  the  land  was  cul- 
tivated by  her  croppers  during  the  year  1909.  After  hearing  the 
evidence,  the  court  granted  an  injunction  as  prayed  for  against  the 
defendant  until  the  final  hearing.  When  the  case  came  on  for 
final  trial  the  defendant  insisted  on  his  demurrers,  which  were 
overruled,  and  he  filed  exceptions  pendente  lite.  It  appears  from 
the  record  that  on  the  trial,  "It  was  agreed  by  both  counsel  for 
plaintiff  and  defendant  that  the  only  issue  to  be  passed  on  by  the 
jury  was  as  to  whether  the  defendant  had  interfered  with  plaintiff, 
or  her  lands,  or  agents,  as  alleged  by  her.'^  Whereupon  the  judge 
announced  that  he  would  submit  that  issue  only  to  the  jury.  There 
was  a  verdict  in  favor  of  the  plaintiff.     The  defendant's  motion 
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for  a  new  trial  was  overruled,  and  he  brought  the  case  to  this 
court,  assigning  error  upon  the  overruling  of  tlie  demurrers  and  the 
refusal  of  a  new  trial. 

1.  The  only  reference  to  the  assignment  of  error  upon  the  over- 
ruling of  the  demurrers,  made  in  the  brief  of  counsel  for  plaintiff 
in  error,  is  as  follows:  "Overruling  the  demurrer  was  erroneous, 
because  the  petition  complained  merely  of  one  act  of  threat  or  in- 
timidation, without  showing  that  it  had  been  repeated  or  that  there 
was  any  threat  to  continue  so  to  do.  As  the  petition  prayed  for 
no  other  relief  except  injunction  and  did  not  state  a  case  entitling 
plaintiff  to  relief  by  injunction  alone,  there  was  no  cause  of  action 
set  forth.'*  This  point  is  not  good.  While  it  does  not  appear  from 
tlie  petition  that  the  defendant  entered  more  than  one  time  upon 
the  lands  of  the  plaintiff,  it  does  appear  that  at  that  time  he 
threatened  to  shoot  the  employees  of  the  plaintiff  if  they  interfered 
with  the  crops;  and  it  was  alleged,  in  substance,  that  the  plaintiff 
was  unable  to  have  the  crops  gathered,  by  reason  of  such  threat 
made  by  the  defendant,  and  that  the  crops  would  be  destroyed 
unless  the  defendant  was  enjoined  from  interfering  with  the  plain- 
tiff's laborers  in  gathering  them. 

2.  In  view  of  the  agreement  of  counsel  to  submit  to  the  jury 
the  single  issue  as  to  whether  the  defendant  had  interfered  with  the 
plaintiff's  land  or  her  agents,  as  alleged,  as  well  as  in  consideration 
of  the  undisputed  evidence  that  the  land  was  owned  by  the  plaintiff 
and  that  the  defendant  had  no  legal  right  or  authority  whatever  to 
enter  upon  the  same,  it  was  not  cause  for  a  new  trial  that  the  court 
instructed  the  jury  as  follows:  "I  charge  you,  with  reference  to 
this  case,  that  the  plaintiff,  Mrs.  Cunningham,  had  the  legal  right 
to  the  peaceable  use  and  possession  of  the  premises  in  dispute,  and 
tliat  she  had  the  legal  right  to  have  her  hands  or  agents  in  her 
employ  to  so  occupy  it  for  the  purpose  of  doing  any  kind  of  work 
thereon  that  they  were  directed  by  her  to  do;  and  I  charge  you 
that  the  defendant  had  no  legal  right,  in  this  case  as  presented,  to 
interfere  in  any  way  with  her  use  and  occupation  thereof,  or  to  in- 
terfere with  the  work  of  any  hands  or  agents  she  might  have  upon 
that  place  " 

The  other  grounds  of  the  motion  were  equally  without  merit. 
On  the  sole  issue  submitted  to  the  jury  by  consent,  the  evidence  was 
ample  to  authorize,  if  indeed  not  to  demand,  the  verdict  rendered. 
Judgment  affirmed.    All  the  Justices  concur. 
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Jenkins  County  v.  Dickey. 

Beck,  J.  1.  Where  authorities  having  charge  of  the  roads  of  the  county 
accepted  a  conditional  dedication  of  a  strip  of  land  to  be  used  in  laying 
out  a  public  road,  and  actually  laid  out  a  public  road  over  the  same, 
they  will  not  be  permitted  to  repudiate  their  contract  with  the  dedicator 
by  refusing  to  discharge  certain  obligations  undertaken  by  them  in  ac- 
cepting the  dedication,  to  the  injury  of  the  dedicator.  If  the  con- 
ditions imposed  intolerable  burdens  upon  the  public  use  to  which  the 
land  dedicated  was  to  be  appropriated,  the  dedication  should  have  been 
rejected  entirely.  The  contract  between  the  dedicator  and  the  coimty 
authorities  will  not  be  held  to  be  valid  so  far  as  it  confers  benefits  upon 
the  public  and  invalid  so  far  as  it  relates  to  the  conditions  stipulated 
by  the  dedicator  in  order  to  protect  and  safeguard  his  property. 

2.  The  court  did  not  err  in  overruling  the  demurrers,  general  in  their 
nature,  to  the  petition. 

Judgment  affirmed.     All  the  Justices  concur, 
December  10,  1912. 

Equitable  petition.  Before  Judge  Rawlings.  Jenkins  superior 
court    December  9,  1911. 

Benjamin  Dickey  brought  his  petition  against  Jenkins  County, 
and  alleged:  that,  in  order  to  allow  a  certain  public  road  to  be 
somewhat  straightened,  he  had  agreed  to  permit  the  road-working 
gang  to  run  the  road  for  a  distance  through  his  field,  provided 
the  county  would  build  for  him  on  either  side  of  the  road  for  the 
extent  of  his  field  a  woven-wire  fence,  complying  in  all  respects 
with  the  specifications  of  a  lawful  fence,  and  provided  the  county 
would  at  once  erect  a  gate  at  each  end  of  the  field  where  the  road 
entered  and  left  the  same,  to  be  kept  up  and  maintained  by  the 
county  until  it  should  build  the  fences  above  referred  to ;  that  there- 
upon the  county  placed  the  road  through  petitioner's  field  and 
built  the  gates  as  per  agreepaent;  that  this  was  done  about  June, 
1909,  and  on  March  28,  1910,  the  county  authorities,  without 
notice  or  warning  to  petitioner,  and  without  having  built  the  fence 
along  the  road  through  petitioner's  field,  and  still  failing  and  re- 
fusing to  do  so,  removed  the  gates  and  left  petitioner's  field  ex- 
posed to  stock  and  cattle,  it  being  a  *^  fence  country,''  and  there 
being  a  great  many  cattle  and  hogs  at  large  in  that  community; 
and  that  he  had  replaced  the  gates,  but  the  county  authorities 
threatened  to  again  remove  them.  He  prayed  that  they  be  en- 
joined from  removing  or  interfering  with  the  gates  until  they  had 
erected  the  fences  along  the  road  through  his  field  as  they  had 
agreed  to  do,  or  should  pay  to  him  tlie  sum  of  $200,  it  being 
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alleged  that  it  would  cost  him  that  sum  to  build  the  fence ;  and  he 
prayed  for  a  judgment  against  the  county  in  the  sum  of  $200. 
The  county  filed  a  general  demurrer  to  the  petition,  which  the 
court  overruled,  and  the  county  excepted. 

W.  F.  Tyler  and  IF.  H.  Davis,  for  plaintiff  in  error. 


Owens  v.  The  State.  > 

Evans,  P.  J.  1.  Where  the  court  defines  direct  and  circumstantial  evidence 
and  gives  an  instruction,  that,  ''before  the  jury  would  be  authorized  to 
convict  upon  circumstantial  evidence  alone,  the  proven  facts  must  not 
only  be  consistent  with  the  hypothesis  of  the  defendant's  guilt,  but 
should  exclude  every  other  reasonable  hypothesis  save  that  of  the  guilt 
of  the  accused,"  the  omission  of  the  court  to  instruct  in  so  many  words 
that  the  defendant's  guilt  was  sought  to  be  established  only  by  circum- 
stantial evidence  is  not  sufficient  ground  for  new  trial. 

2.  There  was  no  error  in  receiving  in  evidence  an  affidavit  made  by  one  of 
the  defendant's  witnesses  previously  to  the  trial,  which  was  contra- 
dictory of  her  evidence  delivered  at  the  trial ;  nor  in  instructing  the  jury 
that  such  affidavit  should  not  be  considered  as  evidence  of  any  statement 
which  it  contained,  but  only  as  impeaching  evidence,  bearing  on  the 
credibility  of  that  particular  witness. 

3.  The  charge  on  the  prisoner's  statement  was  in  substantial  accord  with 
the  statute;  the  evidence  did  not  authorize  an  instruction  on  the  law  of 
voluntary  manslaughter;  the  evidence  supports  the  verdict,  which  has 
the  approval  of  the  trial  judge. 

Judgment  affirmed.    All  the  Justices  concur, 
Decembeb  10,  1912. 

Indictment  for  murder.  Before  Judge  Roan.  Pulton  superior 
court.    August  31,  1912. 

John  W.  Cox,  for  plaintiff  in  error.  T,  S.  Felder,  attorney-gen- 
eral,  H,  M.  Dorsey,  solicitor-general,  and  E.  A,  Stephens,  contra. 


Johnson  v.  The  ^tate. 

Hiix,  J.  1.  On  the  trial  of  the  defendant  charged  with  the  offense  of 
murder,  the  court  in  defining  "express  malice"  charged  the  jury,  among 
other  things,  that  "Express  malice  is  capable  of  proof,  such  as  prep- 
arations to  commit  the  oflfense;  previous  difficulties;  such  things  as 
that  indicate  what  the  law  calls  express  malice."  There  was  evidence 
of  a  previous  difficulty  between  the  deceased  and  the  defendant.  This 
charge  is  not  open  to  the  objection  that  it  "in  substance  told  the  jury 
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that  such  previous  difficulty  indicated  what  the  law  called  express  malice, 
without  submitting  it  to  the  jury  as  a  question  of  fact  to  be  determined 
by  them.*'    Henderson  v.  State,  120  Oa.  504,  506  (48  S.  E.  167). 

2.  Where  the  presiding  judge,  in  dealing  with  the  subject  of  mandlaiighter, 
charged  the  jury  in  the  language  of  the  Penal  Code,  §  65,  he  did  not 
err  in  omitting  in  immediate  connection  therewith  the  law  of  reasonable 
fears  which  might  be  engendered  by  threats,  together  with  an  apparent 
attempt  to  put  the  same  in  execution. 

(a)  If  such  charge  would  have  been  proper  imder  the  evidence,  in  con- 
nection with  the  doctrine  of  reasonable  fears,  there  was  no  written  re- 
quest therefor.  Futch  v.  State,  137  Oa,  75  (2a),  76  (72  S.  E.  911); 
PHc€  V.  State,  137  Oa.  71    (7),  72   (72  S.  E.  908). 

3.  The  verdict  was  supported  by  the  evidence,  and  the  court  did  not  err 
in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concur. 
December  10,  1912. 

Indictment  for  murder.  Before  Judge  Freeman.  Troup  su- 
perior court.    October  5,  1912. 

M,  U.  Mooty,  for  plaintiff  in  error.  T,  S.  Felder,  attorney-gen- 
eral, and  J.  R.  Terrell,  solicitor-general,  contra. 


LAXE  V.  LODGE ;  and  vice  versa, 

1.  The  petition  as  amended  set  out  a  cause  of  action,  and  was  not  subject 
to  general  demurrer  on  any  of  the  following  grounds,  viz.:  it  sought  a 
recovery  on  facts  arising  after  its  filing;  it  appeared  therefrom  that 
there  was  no  consideration  moving  to  the  defendant  to  support  the  con- 
tract for  the  breach  of  which  the  suit  was  brought ;  and  it  appeared  that 
such  contract  was  wanting  in  mutuality. 

2.  The  court  erred  in  not  sustaining  the  special  demurrers  to  paragraphs 
4,  5,  6,  7,  and  8  of  the  last  amendment  allowed  to  the  petition,  for  the 
reason  that  the  matters  set  forth  therein  were  irrelevant. 

3.  The  evidence  for  the  plaintiff  was  sufficient  to  take  the  case  to  the  jury, 
and  the  court  erred  in  granting  a  nonsuit. 

(o)  In  an  action  for  specific  performance,  damages  for  the  breach  of  the 
contract  may  be  recovered  where  for  any  cause  the  specific  performance 
is  impossible;  therefore,  in  view  of  the  evidence  in  this  case,  the  non- 
suit should  not  have  been  granted  on  the  ground  that  the  plaintiff  sued 
on  one  cause  of  action  and  sought  to  recover  on  another. 

(b)  A  contract  of  partnership  is  not  required  to  be  in  writing,  although 
at  the  time  it  is  entered  into  it  is  agreed  that  the  partnership  will 
purchase  certain  turpentine  business,  which  includes  leases  of  land  for 
turpenime  purposes,  and  personalty  used  in  such  business,  of  the  value 
of  more  than  fifty  dollars. 

December  11,  1912. 
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Equitable  petition.  Before  Judge  Frank  Park.  Grady  superior 
court.    September  6,  1911. 

The  substance  of  the  petition  as  finally  amended  was  as  follows : 
The  plaintiff,  J.  W.  Lane,  and  the  defendant,  G.  F.  Lodge,  on 
September  15,  1910,  entered  into  an  agreement  to  form  a  partner- 
ship for  the  purpose  of  conducting  a  turpentine  business.  They 
agreed  that  Lodge  should  purchase  the  interest  of  one  McElvey 
in  the  firm  of  McElvey  &  Lodge,  then  engaged  in  such  business — 
Lane  and  Lodge  each  to  "put  up"  $1,000  in  cash  to  be  paid  to 
McElvey.  The  balance  of  the  purchase-price  was  to  be  paid  Mc- 
Elvey, $9,000,  for  certain  specified  personalty  connected  with  the 
business,  and  a  named  per  cent,  on  the  accounts  of  the  laborers 
employed  by  McElvey  &  Lodge,  as  well  as  100  per  cent  for  the 
stock  of  commissary  goods  and  uncut  timber  belonging  to  that 
firm.  Lodge  and  Lane  were  each  to  pay  $1,000  cash,  and  were 
jointly  to  borrow  the  balance  of  the  purchase-price  to  be  paid  Mc- 
Elvey. After  the  completion  of  such  arrangements,  Lodge  should 
convey  to  Lane  a  half  interest  in  the  business  so  purchased,  and  the 
business  should  be  conducted  by  them  as  partners.  Two  days  after 
the  contract  was  entered  into  between  Lodge  and  Lane,  they,  in 
pursuance  thereof,  went  to  Savannah  and  as  partners  made  an 
arrangement  with  the  Carson  Xaval  Stores  Company  to  borrow 
the  sum  necessary  to  pay  McElvey,  and  notified  McElvey  that  they 
were  ready  to  make  such  payment.  He  informed  them  that  he  was 
not  ready  to  receive  the  money,  as  he  had  not  ascertained  the  exact 
amount  of  the  firm^s  accounts  and  the  exact  value  of  the  uncut 
timber.  He  at  that  time  agreed  to  deliver  the  business  and  all  of 
the  property  connected  therewith  to  Lodge  &  Lane  on  September 
19,  and  that  he  would  receive  from  tliem  the  full  purchase-price  at 
an  early  date,  when  the  total  amount  due  should  be  accurately  as- 
certained, and  that  upon  the  payment  thereof  he  would  formally 
convey  to  Lodge  title  to  the  business  and  the  property  connected 
therewith.  Lodge  &  Lane  then  employed  McElvey  to  manage  the 
business  for  them  as  partners,  from  September  19  until  the  pay- 
ment of  the  purchase-money  and  the  execution  of  the  conveyances, 
as  above  stated.  McElvey,  on  Monday,  Septem]>er  19,  1910,  placed 
Lodge  &  Lane,  as  partners,  in  possession  of  the  business  and  all  of 
the  property  connected  therewith,  for  which  they  had  bargained, 
and  they  employed  McElvey  to  manage  the  business  for  the  new 
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partnership.  During  the  week  commencing  September  19,  Lodge 
&  Lane,  as  partners,  conducted  the  business  through  McElvey  as 
their  agent  and  manager,  their  employees  chipping  and  pulling  the 
trees  and  dipping  and  hauling  the  gum  to  the  still  and  incurring 
an  indebtedness  in  operating  the  business  in  the  amount  of  about 
$250.  On  September  26,  1910,  Lodge  "received  said  business  out 
of  the  possession  of  the  said  G.  B.  McElvey  as  agent  and  employee 
of  Lodge  and  Lane,  and  on  said  date  placed  G.  L.  Dickerson  in 
control  of  the  same  as  a  partner  with  him,  the  said  Lodge,  to  the 
absolute  exclusion  of  petitioner,^^  and  Lodge  and  Dickerson  have 
since  been  in  possession  of  the  business  and  property.  Lane  at  all 
times  since  his  contract  with  Lodge  has  been  able,  ready,  and  will- 
ing to  pay  his  portion  of  the  purchase-price,  and  has,  at  various 
times  since  the  conclusion  of  such  contract  with  Lodge,  offered  to 
perform  his  part  of  the  agreement,  which  offer  and  tendey  Lodge  at 
all  times  declined,  and  refused  to  convey  to  Lane  a  half  interest 
in  the  business  and  property  as  contemplated  by  the  contract  be- 
tween them.  Lane  "is  ready  and  willing  to  do  equity  in  the 
premises.'^  The  prayer  of  Lane^s  original  petition  was  for  a  decree 
against  Lodge  for  specific  performance,  but  by  an  amendment  this 
prayer  was  stricken  and  a  prayer  for  damages  inserted  in  lieu 
thereof, — the  damages  claimed  being  the  difference  between  the 
pnrchase-price  of  the  property  and  its  market  value  at  the  time  of 
the  breach  of  the  contract  by  the  defendant.  Lodge,  the  price  and 
the  market  value  being  set  forth.  One  of  the  paragraphs  of  an 
amendment  allowed  to  the  petition  was  as  follows:  "Plaintiff  fur- 
ther alleges  that  the  value  of  said  property  consisted  largely  in 
turpentine  leases  or  the  privilege  to  work  for  turpentine  purposes 
the  pine  trees  of  others,  for  periods  of  time  ranging  from  1  to  3 
years,  most  of  the  leases,  however,  being  for  not  more  than  three 
years;  that  at  the  time  petitioner  contracted  to  purchase  said  in- 
terest in  said  property  and  at  the  time  of  filing  said  suit  there  was 
then  in  the  boxes  and  on  the  trees  crude  material  from  which  could 
have  been  made  not  less  than  150  barrels  of  spirits  of  the  value  of 
^,250.00  or  other  large  sum,  besides  a  large  quantity  of  rosin,  all 
of  which,  since  the  filing  of  said  suit,  said  Lodge  &  Dickerson  have 
removed  and  sold,  and,  with  the  exception  of  one  or  two  days  while 
under  a  restraining  order,  which  was  soon  dissolved,  they  have  con- 
tinuously worked  the  said  property  for  turpentine  purposes  up  to 
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this  date,  to  wit,  May  17,  1911,  selling  the  products  as  obtained, 
in  large  amounts  peculiarly  within  the  knowledge  of  defendants, 
but  not  within  the  exact  knowledge  of  plaintiff,  and  have  thereby 
in  a  very  material  way  changed  said  property  from  its  condition  at 
the  time  of  the  filing  of  said  suit,  so  that  it  appears  that  since  said 
suit  was  filed  it  has,  without  fault  on  the  part  of  petitioner,  be- 
come impossible  for  the  said  G.  F.  Lodge  to  convey  to  the  petitioner 
the  one-half  undivided  interest  in  said  property  as  it  was  when  he 
contracted  for  the  same/'  In  another  amendment  allowed  to  the 
petition  were  the  following  paragraphs: 

"4.  During  all  of  the  negotiations  which  led  to  the  making  of 
said  contract  between  the  plaintiff  and  the  defendant,  it  was  well 
known  to  the  defendant  Lodge  that  petitioner  was  desirous  of  en- 
tering into  the  turpentine  business,  and  that  petitioner  had  re- 
cently sold  all  his  interest  in  the  Pearce  Drug  Company  in  order 
that  petitioner  might  enter  the  turpentine  business;  it  being  further 
well  known  to  the  defendant  that  petitioner  was  at  that  time  seek- 
ing to  purchase  a  turpentine  business  location;  whereupon  peti- 
tioner, being  approached  by  the  defendant  Lodge  with  th^  proposi- 
tion aforesaid,  did  cease  any  further  efforts  to  purchase  a  turpentine 
business  elsewhere  and  did  enter  the  contract  aforesaid  with  de- 
fendant. 

**5.  That  during  the  time  that  petitioner  and  the  said  Lodge 
were  considering  the  formation  of  said  partnership  and  contin- 
uously thereafter  during  the  remainder  of  the  year  1910,  naval 
stores  (for  the  manufacture  of  which  petitioner  and  defendant  en- 
tered their  said  contract)  continued  to  advance  in  price  from  day 
to  day,  so  that  between  September  15,  1910,  the  date  when  peti- 
tioner and  defendant  made  their  said  contract,  and  September  26, 
1910,  when  petitioner  first  learned  that  defendant  had  breached 
the  same,  spirits  advanced  from  71%  cents  per  gallon  to  74  cents 
per  gallon,  selling  for  as  high  as  76  cents  per  gallon  on  September 
20,  1910,  rosin  advancing  likewise. 

*'6.  At  the  time  petitioner  and  defendant  formed  their  said 
contract  the  prospects  for  good  profits  in  the  naval  stores  business 
were  becoming  brigliter  and  more  favorable  each  day,  and  the 
values  and  price  of  turpentine  locations  and  properties  were  ad- 
vancing accordingly. 

"7.     So  that  after  defendant  had  breached  said  contract  peti- 


Digitized  by 


Google 


Q2i\  OCTOBER  TERM,  1912.  97, 

tioner  went  back  into  the  market  endeavoring  to  purchase  a  tur- 
pentine location  and  business  elsewhere,  but  found  that  prices  had 
advanced  for  same  and  he  was  unable  to  purchase  any  turpentine 
business  or  property  at  valuations  as  low  relatively  as  he  could  have 
done  before  the  formation  of  his  contract  with  the  defendant,  and, 
being  unable  to  find  any  suitable  turpentine  business  or  property, 
was  compelled  to  give  up  the  idea  of  entering  the  turpentine  busi- 
ness altogether. 

"8.  By  reason  of  all  the  facts  above  alleged  and  of  other  facts 
alleged  in  petitioner's  original  petition  as  heretofore  amended,  with 
reference  to  all  of  which  this  allegation  is  made,  petitioner  further 
alleges  that  it  would  be  a  fraud  upon  him  and  grossly  inequitable 
for  the  defendant  not  to  be  bound  to  his  contract  with  petitioner 
as  heretofore  alleged,  and  for  the  defendant  not  to  pay  unto  this 
petitioner  the  damages  which  he  has  sustained  by  reason  of  the 
breach  of  said  contract  by  the  defendant  as  alleged  in  plaintiff's 
original  petition  as  heretofore  amended.'' 

The  petition  as  amended  was  demurred  to  generally  and  specially. 
The  demurrers  were  overruled.  On  the  trial,  at  the  conclusion  of 
the  evidence  for  the  plaintiff,  the  court  granted  a  nonsuit.  The 
plaintiff  excepted  to  this  ruling,  and  the  defendant  to  the  over- 
ruling of  the  demurrers. 

R.  C.  Bell,  for  plaintiff.    Russell  &  Custer,  for  defendant. 

Fish,  C.  J.     (After  stating  the  foregoing  facts.) 

1.  We  will  first  deal  with  the  cross-bill  of  exceptions,  wherein 
error  is  assigned  upon  the  overruling  of  the  demurrers  to  the  pe- 
tition. As  to  the  general  demurrer,  the  only  points  referred  to  by 
counsel  for  plaintiff  in  error  in  the  cross-bill  are:  (a)  that  the 
petition  as  amended  seeks  to  recover  upon  facts  arising  after  the 
commencement  of  the  suit;  (b)  that  there  was  no  consideration 
moving  to  the  defendant  to  support  the  alleged  contract  for  the 
breach  of  which  the  action  was  brought;  (c)  that  there  was  no 
mutuality  of  contract.  There  is  no  merit  in  any  of  these  points. 
The  petition  as  finally  amended,  clearly  sought  to  recover  for  the 
alleged  breach  of  the  contract  of  partnership  between  plaintiff  and 
defendant,  which  breach,  as  appears  from  the  petition,  occurred 
prior  to  the  filing  of  the  suit.  So  much  of  the  petition  as  referred 
to  the  operation  of  the  turpentine  business  by  Lodge  after  tlie 
institution  of  the  suit  was  not  for  the  purpose  of  recovering  dani- 
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ages  for  the  turpentine,  etc.,  which  he  took  from  the  premises,  but 
was  set  forth  to  show  the  inability  of  the  defendant  to  specifically 
perform  his  contract. 

The  petition  shows  that  the  contract  between  plaintiff  and  de- 
fendant to  enter  into  a  partnership  was  not  without  consideration. 
The  alleged  articles  of  agreement  averred  mutual  and  dependent 
covenants  which  constituted  a  valuable  consideration  from  each 
party  to  the  other.  Anderson  v.  Brown,  73  Oa,  713  (2a).  See 
also  Booth  V.  Saffold,  46  Oa.  278 ;  Civil  Code,  §  4246. 

In  Mann  v.  Bowen,  85  Ga.  616  (11  S.  E.  862),  it  was  said: 
"This  was  a  parol  contract  to  form  a  partnership  in  the  future ;  and 
the  law  is  well  settled  that  where  two  persons  enter  into  a  contract 
to  form  a  partnership,  and  one  of  them  refuses  to  comply  with 
his  part  of  the  contract,  the  other  has  a  cause  of  action  against 
him  for  the  breach  thereof.  If  it  was  a  partnership  already  formed, 
we  think  it  is  equally  well  ^settled  that  if  one  of  the  parties  refuses 
to  permit  the  business  to  be  launched,  the  other  party  has  a  cause 
of  action.^^  One  of  the  grounds  of  demurrer  which  was  there  held 
not  good  was  that  "the  contract  referred  to  was  not  to  be  per- 
formed within  a  year  from  the  time  of  its  making.^'  Many  au- 
thorities were  cited  to  sustain  the  principle  announced.  So  in  30 
Cyc.  465,  it  is  stated  that  an  action  at  law  will  lie  for  the  breach 
of  an  agreement  to  enter  into  a  partnership,  and  also  for  the  breach 
of  individual  stipulations  between  the  partners,  although  these 
may  be  contained  in  the  partnership  articles,  and  in  this  country 
it  will  also  lie  for  the  wrongful  ouster  of  a  partner  from  the  firm. 
Many  cases  are  cited  to  sustain  the  text.  It  follows  that  the  alleged 
contract  was  not  without  mutuality,  and  that  an  action  would  lie 
for  its  breach. 

2  Paragraphs  4,  5,  6,  7,  and  8  of  the  last  amendment  to  the 
petition,  which  are  quoted  in  the  statement  of  facts  preceding 
this  opinion,  were  specially  demurred  to  as  alleging  irrelevant 
matters,  and  because  they  set  forth  no  cause  of  action  against  the 
defendant.  The  special  demurrers  to  these  paragraphs  should  have 
been  sustained.  Under  the  allegations  of  the  petition  as  amended, 
the  plaintiff  sought  to  recover  the  difference  between  the  contract 
price  of  the  business  and  the  property  connected  therewith — the 
subject-matter  of  tlie  partnership  agreement— and  the  market  value 
thereof,  if  greater  than  the  contract  price  at  the  time  of  the  alleged 
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breach  of  the  contract  by  the  defendant.  The  allegations  of  the 
paragraphs  in  the  amendment  under  consideration  were  therefore 
irrelevant, 

3.  Did  the  court  err  in  granting  a  nonsuit?  The  evidence 
submitted  in  behalf  of  the  plaintiff  tended  to  prove  all  the  material 
allegations  of  the  petition  as  amended;  and  therefore  the  nonsuit 
should  not  have  been  granted.  Counsel  for  Lodge,  defendant  in 
error  in  the  main  bill  of  exceptions,  contend  in  their  brief  that  the 
nonsuit  was  properly  granted,  for  the  following  among  other 
reasons : 

(a)  Because  "  .  .  one  can  not  sue  on  one  cause  of  action 
and  recover  on  another  cause  of  action.  The  petitioner  alleged 
that  it  was  agreed  that  Lodge  should  buy  the  property  for  nine 
thousand  dollars  for  certain  described  items  and  pay  seventy-five 
cents  on  the  dollar  for  the  laborers'  accounts,  except  one  for  which 
he  should  pay  one  hundred  cents  on  the  dollar,  and  should  pay  one 
hundred  cents  on  the  dollar  for  the  stock  of  goods  and  all  timber 
uncut.  The  plaintiff  testified  that:  *For  all  timber  we  were  to  pay 
more  than  he  gave  for  it;  the  exact  amount  I  can't  say.'  It  thus 
appears  from  the  plaintiff's  evidence  that  the  amount  to  be  paid 
for  the  timber  was  not  fixed  by  the  parties.  The  price  was  left  in 
the  air,  and  no  means  was  furnished  by  which  the  court  could  fix 
the  price/'  The  point  that  plaintiff  brought  suit  on  one  cause  of 
action,  and  sought  to  recover  on  another,  was  not  well  taken.  An 
9ction  for  specific  performance  may  by  amendment  be  changed 
into  one  to  recover  damages,  when  it  appears  that  the  specific  per- 
formance is  for  any  reason  impossible.  Civil  Code,  §  4639.  Causey 
V.  Cattsey,  106  Oa.  188,  193  (32  S.  E.  138).  There  was  evidence 
to  show  that  the  value  of  the  uncut  timber  was  to  be  ascertained 
?rfter  the  contract  of  partnership  was  made,  and  McElvey  testified 
in  behalf  of  the  plaintiff  that  the  value  of  the  imcut  timber 
fimounted  to  $610.  He  also  testified  as  to  the  value  of  the  com- 
missary stock,  which  was  ascertained  by  taking  stock,  and  as  to  the 
amount  of  the  laborers'  accounts,  and  that  under  his  contract 
with  Lodge  the  latter  was  to  pay  these  in  addition  to  the  $9,000. 

(6)  Because,  "It  was  alleged  that  McElvey  &  Lodge  contracted 
to  sell  to  Lodge,  and  that  it  was  understood  between  the  parties 
that  when  the  conveyance  was  made  to  Lodge,  he  was  to  make  a 
conveyance  to  Lane  for  one  half  interest.    The  plaintiff's  evidence 
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shows  that  the  conveyance  was  never  made  to  Lodge,  but  that  Mc- 
Elvey  sold  the  business  on  Saturday  to  Dickerson  and  was  paid 
for  it  by  him,  and  that  conveyance  was  never  made  to  Lodge,  that 
he  was  never  in  position  to  make  a  deed  to  Lane.  It  appears  that 
if  any  wrong  was  done  the  plaintiff,  it  was  done  by  McElvey  and 
not  by  Lodge/'  Neither  is  there  any  merit  in  this  point.  McElvey 
testified:  "I  did  not  know  anything  about  Mr.  Dickerson  coming 
in  the  business  until  Saturday.  I  contracted  with  him  on  Saturday, 
and  he  paid  me  for  it.  I  did  not  know  anything  imtil  then  about 
Lane  going  out  and  Dickerson  coming  in.''  He  further  testified : 
"Mr.  Lodge  gave  me  a  draft  for  the  amount  due  on  the  following 
week,  and  I  acknowledged  the  settlement  by  wire."  It  was  for 
the  jury  to  pass  on  this  testimony,  and  determine  what  weight  and 
effect  they  should  give  it.  Moreover,  it  could  be  legitimately  in- 
ferred from  the  evidence  in  behalf  of  the  plaintiff  that  if  no  con- 
veyance was  ever  made  by  McElvey  to  Lodge,  it  was  because  of 
the  latter's  own  acts  in  taking  Dickerson  into  the  partnership. 

(c)  Because,  "It  was  alleged  that  petitioner  tendered  the  money 
agreed  upon  to  Lodge  and  that  Lodge  declined  to  receive  same. 
Plaintiff  testified:  *  Under  the  contract  I  was  to  pay  Mr.  McElvey, 
and  for  this  reason  I  offered  to  pay  Mr.  McElvey  instead  of 
Lodge.' "  As  there  was  evidence  tending  to  show  that  the  defend- 
ant, Lodge,  by  taking  Dickerson  into  the  partnership  and  thereafter 
taking  from  the  premises  large  quantities  of  turpentine  and  selling 
the  same,  and  by  repudiating  the  alleged  partnership  agreement 
between  himself  and  plaintiff,  placed  it  beyond  the  power  of  de- 
fendant to  comply  with  his  covenants  in  such  agreement.  Lane, 
the  plaintiff,  was  not,  under  the  circumstances,  bound  to  make  any 
tender  to  Lodge,  nor  to  McElvey,  after  the  latter  had  conveyed  the 
property  to  Lodge,  nor  to  Lodge  &  Dickerson. 

(d)  Because,  "The  alleged  agreement  was  in  parol  and  related 
to  certain  lands  and  for  the  purchase  of  goods  to  the  amount  of 
more  tlian  fifty  dollars,  and  should  therefore  have  been  in  writing 
in  order  to  be  binding  upon  Lodge."  We  can  not  agree  to  this  con 
tention.  The  contract  between  the  plaintiff  and  the  defendant  to 
enter  into  a  partnership  for  the  purpose  of  operating  a  turpentine 
business  and  to  purchase  such  a  business  from  McElvey  &  Lod^'e 
or  McElvey's  interest  in  such  business  (although  the  business  to  be 
purchased  consisted  in  part  of  certain  leases  of  lands  for  turpentine 
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purposes  and  of  personalty  connected  with  the  business  of  the  value 
of  more  than  $50)  did  not  fall  within  the  statute  of  frauds,  and 
was  not  required  to  be  in  writing.  The  part  of  the  partnership 
agreement  as  to  the  purchase  of  the  turpentine  business  was  but 
an  incident  of  the  contract  of  partnership.  It  provided  for  the 
subject-matter  and  manner  of  investment  of  the  capital  of  the 
finn.  It  was  merely  an  agreement  that  the  partnership  would  buy 
such  business.  It  was  nothing  more  than  an  agreement  that  the 
partnership  should  buy  an  interest  in  lands  and  personalty  of  an- 
other, which  should  be  held  as  partnership  property.  Pennypacker 
r.  Leary,  65  Iowa,  220  (21  N.  W.  575) ;  Falkner  v.  Hunt,  73  N.  C. 
oH;  Council  v.  Mulligan,  21  Miss.  388;  Davenport  v.  Buchanan, 
6  S.  D.  376  (61  X.  W.  47) ;  Fountain  v.  Menard,  53  Minn.  443 
(55  N.  W.  601,  3^  Am.  St.  B.  617) ;  Wood  on  Statute  of  Frauds, 
§  233;  Browne  on  Statute  of  Frauds,  §  262;  Mann  v.  Somen,  85 
Ga,  616  (11  S.  E.  862). 

Xor  was  the  plaintiff,  under  the  facts  of  the  case,  bound  to  offer 
to  the  defendant  a  conveyance  to  be  executed  by  the  latter  to  the 
former  and  to  pay  the  cost  of  such  conveyance ;  nor  did  the  evidence 
show  that  the  contract  of  partnership  was  entered  into  on  Sunday. 

It  follows  from  what  has  been  said,  that  the  judgment  on  the 
main  bill,  as  well  as  that  on  the  cross-bill  of  exceptions,  must  be 

Reversed.     All  the  Justices  concur. 


Richardson  v.  Georgia  and  Florida  Railway. 

Fish,  C.  J.    The  court  did  not  err  in  sustaining  a  general  demurrer  to  the 
petition.  -   Judgment  affirmed.    All  the  Justices  concur. 

December  11,  1912. 

Action  for  damages.    Before  Judge  Thomas.    Berrien  superior 
court.    September  21,  1911. 
Hendricks  &  Christian,  for  plaintiff. 
W.  E.  Barrett,  J.  W.  Quincey,  and  J.  P.  Knight,  for  defendant. 
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Cece  V.  Stewart,  tax-collector. 

Per  Curiam.  This  case  came  before  this  court  upon  a  writ  of  error  from 
the  superior  court  of  Fulton  county;  and  the  same  being  for  decision 
by  a  full  bench  of  six  Justices,  who  are  evenly  divided  in  opinion  (Chief 
Justice  Fish  and  Justices  Lumpkin  and  Hill  being  in  favor  of  an  affirm- 
ance, and  Presiding  Justice  Evans  and  Justices  Beck  and  Atkinson 
being  in  favor  of  a  reversal),  the  judgment  of  the  court  below  stands 
affirmed  by  operation  of  law. 

December  11,  1912. 

Petition  for  injunction.  Before  Judge  Bell.  Pulton  superior 
court.  .  March  13,  1912. 

Nathan  Coplan,  for  plaintiflf.  T.  S*  Felder,  (Utorney-general, 
and  J.  D.  Kilpatrich,  for  defendant. 


Moody  v.  Georgia  Railway  &  Power  Compant  et  d. 

Beck,  J.  It  appearing  from  the  petition  in  this  case^  and  the  bill  of  ex- 
ceptions filed  by  the  plaintiff  in  error  to  the  refusal  of  an  interlocutory 
injunction  that  a  judgment  refusing  injunctive  relief  alone  is  com- 
plained of,  and  it  further  appearing  that  no  supersedeas  was  granted 
upon  the  refusal  of  injunction  in  the  court  below,  and  that  the  acts 
against  which  an  injunction  was  sought  have  been  performed  and  com- 
pleted, which  facts  have  been  made  duly  to  appear  to  this  court,  the 
writ  of  error  will  be  dismissed.  Henderson  v.  Hoppe,  103  Ca.  686  (30 
S.  E.  653) ;  Bond  v.  Long,  133  Oa.  639  (66  S.  E.  778) ;  Southern  Cement 
Stone  Co,  v.  Logan  Coal  d  Supply  Co.,  136  Oa,  473  (71  S.  E.  915). 

Writ  of  error  dismissed.    All  ihe  Justices  concur, 
Decembeb  11,  1912. 

Petition  for  injunction.     Before  Judge  Jones.     Haberaham  su- 
perior court.    May  17,  1912. 

T,  L,  Bynum  and  J,  C,  Edtvards,  for  plaintiflf. 

H.  H,  Dean  and  McMillan  &  Erwin,  for  defendant. 


City  of  Dalton  v.  Wood  et  al. 

Fish,  C.  J.  Wood,  as  a  citizen  and  taxpayer  of  the  City  of  Dalton,  brought 
an  action  against  the  city  and  its  Water,  Light  k  Gas  Commission,  con- 
sisting of  named  persons,  to  enjoin  the  defendants  from  further  engag- 
ing  in  the  business  of  selling  electrical  supplies  to  the  inhabitants  of 
the  city,  installing  electrical  appliances  for  them,  and  generally  transact- 
ing the  business  of  a  private  electrician,  on  the  ground  that  such  acts 
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were  ultra  vires.  There  was  no  positive  and  direct  evidence  submitted 
in  behalf  of  the  plaintiff,  on  the  hearing  for  an  interlocutory  injunction, 
that  the  city  or  such  commission  was  engaged,  at  the  time  the  petition 
was  presented  to  the  judge  or  for  a  considerable  time  prior  thereto,  in 
doing  the  acts  sought  to  be  enjoined.  The  only  evidence  for  the  plaintiff 
on  such  hearing  consisted  in  the  opinions,  conclusions,  and  inferences 
of  witnesses,  from  given  facts,  which  were  not  autliorized.  The  evidence 
for  the  defendants  was  positive  that  neither  the  city  nor  any  of  its 
officials  was  engaged  in  the  business  complained  of,  at  the  time  of  the 
presentation  of  the  petition  to  the  judge  nor  for  several  weeks  prior 
thereto,  and  that  such  business  was  discontinued  by  reason  of  the  com- 
plaint of  the  plaintiff.  At  the  time  the  petition  was  brought  the  city 
electrician,  who  was  not  a  party  defendant,  was  engaged  in  ordering 
electrical  supplies  from  a  dealer  in  such  articles,  and  kept  them  on 
hand  as  city  electrician,  to  be  furnished  to  the  citizens  of  the  town  who 
might  desire  to  purchase  them.  When  such  articles  were  purchased  by 
the  citizens  the  price  was  paid  to  the  city  electrician,  who  deposited 
the  proceeds  of  such  sales  in  the  bank  to  his  credit  as  city  electrician, 
on  which  account,  as  city  electrician,  he  drew  checks  in  favor  of  the 
dealer  supplying  the  articles.  There  was  an  understanding  between  the 
city  electrician  and  the  person  supplying  such  articles  that  the  former 
was  not  to  pay  for  the  same,  but  was  merely  to  forward  to  the  dealer 
the  proceeds  of  sales,  and  such  articles  as  were  not  purchased  by  the 
citizens  were  to  be  returned  by  the  city  electrician  to  the  seller.  There 
was  a  further  understanding  by  the  city,  or  the  commission,  and  the  seller 
of  such  articles,  that  the  city  in  no  event  was  to  be  liable  for  any  of 
the  electrical  supplies  forwarded  to  the  city  electrician  and  purchased 
from  him  by  the  citizens  of  the  town.  It  was  shown  to  be  the  duty  of 
the  city  electrician  to  supervise  all  electrical  work  done  in  the  city,  in- 
cluding inside  wiring  for  private  parties  as  well  as  that  outside  for 
streets,  etc.,  and  that  for  such  services  and  the  furnishing  of  electrical 
material  to  the  citizens  in  the  manner  above  stated  the  city  electrician 
received  no  more  salary  than  was  paid  him  prior  to  engaging  in  such 
work.  Held,  in  view  of  the  evidence,  the  substance  of  which  is  set 
forth  above,  that  the  judge  erred  in  granting  an  interlocutory  in- 
junction. Judgment  reversed.  All  i he  Justices  concur, 
Decembeb  11,  1012. 

Injunction.     Before   Judge   Pite.     Whitfield   superior   court. 

April  10,  1912. 

if.  C.  Tarver,  for  plaintiflf  in  error 

Maddox,  McCamy  &  Shumate,  contra. 
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JONES  V.  THE  STATE. 

1.  There  was  evidence  adduced  on  the  trial  from  which  the  jury  would  have 
heen  authorized  to  find  the  defendant  guilty  of  voluntary  manslaughter, 
and  the  court  erred  in  not  instructing  the  jury  touching  that  grade  of 
homicide. 

2.  Under  the  facts  of  the  case  the  judge  should  have  charged  the  jury  upon 
the  subject  of  justifiable  homicide,  and  should  also  by  appropriate  in- 
structions have  allowed  the  jury  to  pass  upon  the  question  whether  or 
not  the  killing  of  the  decedent  by  the  accused  in  this  case  was  one  of 
those  instances  "which  stand  upon  the  same  footing  of  reason  and 
justice  as  those  enumerated." 

3.  There  was  evidence  which  authorized  the  charge  upon  the  subject  of 
confession. 

4.  The  saying  of  a  witness  introduced  by  the  State,  a  short  time  before 
the  shooting,  in  reference  to  his  pistol,  with  which  there  was  evidence 
tending  to  show  that  the  witness  and  not  the  defendant  in  this  case  had 
shot  the  decedent,  when  a  certain  person  offered  to  hand  the  weapon  to 
him,  to  the  effect  that  it  was  not  loaded,  that  "there  is  nothing  in  it; 
it  is  no  good  now,"  was  mere  hearsay  and  should  not  have  been  admitted. 

December  11,  1912. 

Indictment  for  murder.  Before  Judge  Daniel.  Bibb  superior 
court.    June  22,  1912. 

John  R.  Cooper,  Minter  Wimberly,  and  Jesse  Harris,  for  plaintiff 
in  error.  T.  S,  F elder,  attomey^general,  and  John  P.  Ross,  solic- 
itor-general, contra. 

Beck,  J.  Johnnie  B.  Jones  was  tried  under  an  indictment 
charging  him  with  the  murder  of  Wiley  Bishop.  It  appeared  that 
at  the  time  of  the  killing  of  Bishop  the  defendant,  his  uncle  Thomas 
Jones,  Bishop,  and  other  persons  were  present  in  a  room  then 
occupied  by  Mabel  Turner,  a  woman  of  loose  character;  that  an 
altercation  arose  between  Thomas  Jones  and  Bishop ;  that  language 
of  an  insulting  character  and  opprobrious  epithets  were  used  by 
Thomas  Jones  of  and  to  Bishop,  and  that  upon  the  application  of 
an  opprobrious  epithet  by  Thomas  Jones  to  Bishop  both  men  arose 
from  the  position  in  which  they  then  were,  or  partially  arose,  and 
drew  their  pistols,  and  that,  Thomas  Joneses  pistol  being  drawn,  a 
shot  was  fired.  There  was  evidence  to  show  that  Thomas  Jones 
and  Bishop,  upon  the  sudden  quarrel  which  sprang  up  between 
them,  in  the  language  of  one  witness,  "went  for  their  guns.^' 
Thomas  Jones  was  tried  for  shooting  Bishop,  and,  at  a  term  of 
court  anterior  to  that  at  which  the  present  case  was  tried,  was 
convicted  of  the  offense  of  murder.    On  the  trial  of  Thomas  Jones 
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Johnnie  B.  Jones^  the  defendant  in  this  case,  testified  that  he,  and 
not  Thomas  Jones,  was  the  man  who  shot  and  killed  the  decedent, 
and  previously  to  that  trial  he  stated  to  more  than  one  person  that 
he  was  the  man  who  had  fired  the  shot  which  caused  the  death  of 
Bishop.  Mabel  Turner,  the  woman  already  referred  to,  was  present 
at  the  time  of  the  homicide;  and  her  testimony  given  on  the  trial 
of  Thomas  Jones  was  introduced  as  evidence  in  the  present  case. 
She  testified  in  part  as  follows:  "Bishop  walked  to  the  foot  of  my 
bed,  and  [Thomas]  Jones  says,  ^What  did  you  tell  Mabel  that  lie 
for?'  and  Bishop  says,  ^I  have  not  told  her  one,^  and  Jones  says, 
*You  are  a  God  damn  lie,^  and  Bishop  says,  'You  are  a  God  damn 
lie;'  and  about  that  time  Bishop  was  sitting  on  the  foot  of  the  bed, 
and  Jones  on  the  trunk,  and  Jones  says  'You  are  a  God  damn  lie,' 
and  Bishop  says,  'You  are  another  one;'  and  about  that  time  Jones 
raised  off  the  corner  of  the  trunk  and  Bishop  got  off  the  foot  of  the 
bed,  and  Jones  said,  'You  heard  what  I  said,'  and  Bishop  said,  'You 
beard  what  I  said,'  and  Jones  reached  for  his  pistol  and  Bishop 
reached  for  his;  both  of  them  reached  for  their  pistols  about  the 
same  time,  and  Jones  pulled  out  his  pistol  and  shot  Bishop.  Up 
to  that  time  no  blows  had  been  passed.  When  Jones  got  up  I 
don't  remember  whether  he  or  Bishop  either  took  a  step  forward, 
but  I  remember  Jones  getting  off  the  trunk  and  Bishop  off  the  foot 
of  the  bed.  At  the  time  they  got  up  they  were  facing  each  other  like 
we  are,  and  were  close  enough  together  to  lay  their  hands  on  each 
other,  and  could  have  slapped  one  another  in  the  face,  and  it  was 
while  they  were  facing  each  other  like  that  the  shot  was  fired.  I 
saw  Jones  with  his  pistol  in  his  hands.  Jones  had  his  pistol  in 
his  hand  next  to  me  on  the  bed.  I  don't  remember  which  hand  he 
had  the  pistol  in,  but  I  saw  the  pistol.  Mr.  Bishop  did  not  get  his 
pistol  out."  The  evidence  just  quoted,  of  course,  tends  to  prove 
that  Thomas  Jones  was  the  one  who  fired  the  fatal  shot,  there  being 
testimony  to  show  that  only  one  shot  was  fired.  But  the  statements 
made  by  Johnnie  B.  Jones  himself  and  certain  corroborating  facts 
which  were  testified  to  by  other  witnesses  tended  to  show  that 
Johnnie  B.  Jones  fired  the  shot  On  his  trial  for  the  homicide  of 
Bishop,  Johnnie  B.  Jones  stated,  that  he  did  not  fire  the  shot ;  that 
what  he  had  sworn  on  the  trial  of  his  uncle,  Thomas  Jones,  was 
absolutely  false,  so  far  as  it  tended  to  show  that  he  himself  had 
fired  the  shot;  that  he  had  sworn  falsely  to  save  his  imcle.     The 
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jury  returned  a  verdict  of  guilty,  with  a  recommendation.    A  mo- 
tion for  a  new  trial  was  overruled. 

1.  One  of  the  grounds  of  the  motion  complained  that  the  court 
erred  in  failing  to  charge  the  juiy  upon  the  subject  of  voluntary 
manslaughter.  This  complaint  is  well  founded.  As  between 
Thomas  Jones  and  the  decedent,  Bishop,  if  the  evidence  of  Mabel 
Turner  and  that  of  the  witnesses  who  corroborated  her  be  true, 
there  was  a  mutual  combat  pending  at  the  time  the  shot  was  fired, 
whether  fired  by  Thomas  Jones  or  Johnnie  B.  Jones.  If  Thomas 
Jones  and  Bishop,  in  the  heat  of  passion  provoked  by  the  sudden 
quarrel,  each  attempted  to  draw  a  weapon  for  the  purpose  of  slioot- 
ing  the  other,  the  shooting  of  the  other  by  either  would  have  made 
a  typical  case  of  voluntary  manslaughter.  And  if  at  the  time  the 
shot  was  fired  Bishop  was  attempting  to  draw  a  weapon  with  the 
present  intent  of  killing  Thomas  Jones  under  circumstances  which 
would  have  made  such  killing,  had  it  taken  place,  a  felonious  kill- 
ing, and  Johnnie  B.  Jones,  under  the  excitement  of  passion  sud- 
denly flaming  up  at  the  sight  of  his  uncle  placed  in  peril  of  his 
life  at  the  hands  of  one  attempting  to  make  a  felonious  assault 
upon  him,  and  under  the  influence  of  that  passion,  without  malice, 
shot  and  killed  Bishop,  such  killing  was  voluntary  manslaughter. 
And  under  the  evidence  wliich  we  have  detailed  above,  the  jury 
would  have  been  authorized  to  find  that  the  shooting  of  Bishop  by 
Johnnie  B.  Jones  was  under  the  excitement  of  just  such  passion  as 
is  described,  and  that  it  was  without  malice,  and  that  consequently 
the  defendant  was  guilty  of  the  offense  of  voluntary  manslaughter. 
Of  course  if  he  shot  under  circumstances  which  made  the  killing 
not  only  a  felonious  one  but  one  in  which  malice,  express  or  im- 
plied, entered,  then  his  offense  was  that  of  murder. 

2.  In  another  ground  of  the  motion  for  a  new  trial  complaint 
is  made  that  the  court  failed  to  charge  the  law  of  justifiable  homi- 
cide. Describing  tlie  altercation  between  himself  and  Bishop  and 
the  circumstances  attending  the  killing  of  the  latter,  Thomas  Jones, 
as  a  witness  introduced  by  the  State,  used  the  following  language  : 
*'I  says,  'Bishop,  did  you  tell  Mabel  that  I  told  you  so  and  so?* 
and  he  says,  *I  did,*  and  laughed,  and  I  says,  'You  are  mistaken,* 
and  he  says,  *I  know  you  did,*  and  I  says,  'You  are  sadly  mistaken,* 
and  I  says,  'Where  did  you  get  that  pipe  dream?*  and  he  says,  'I 
know  damn  well  you  did,*  and  I  says,  'I  did  not,*  and  the  lie  and 
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damn  lie  was  given,  and  I  struck  Bishop  and  the  shot  was  fired. 
Bishop  says,  *  It  is  a  lie/  and  I  says,  *  It  is  a  damn  lie.'  When 
Bishop  raised  off  the  foot  of  the  bed  I  got  off  the  trunk,  and  Bishop 
had  his  hand  on  his  hip  pocket  when  he  raised.  He  went  for  his 
pistol  and  I  went  for  mine,  and  I  struck  him  with  the  butt  end 
of  mine.  He  got  his  pistol  out,  and  the  shot  was  fired.  . 
The  whole  trouble  occurred  between  me  and  Bishop  about  Mabel 
Turner.  Bishop's  pistol  was  found  on  him,  and  it  is  in  court.  My 
presumption  of  it  was  Bishop  intended  to  kill  toe  if  he  hadn't  been 
shot ;  that  is  what  I  thought ;  otherwise  I  never  would  have  struck 
him.**  If  this  evidence  had  been  deemed  credible  by  the  jury,  they 
might  have  believed  from  this  that  when  the  defendant  fired  the 
fatal  shot  he  did  so  to  prevent  the  decedent  from  shooting  and 
killing  his  uncle,  Thomas  Jones.  If  because  merely  of  opprobrious 
words  used  by  Thomas  Jones,  Bishop  put  his  hand  upon  his  hip 
pocket  and  made  an  effort  to  draw  his  pistol,  and  the  other  cir- 
cumstances of  the  transaction  were  such  as  to  excite  the  fears  of  a 
reasonable  man  that  Bishop  was  about  to  draw  his  pistol  for  the 
purpose  of  shooting  Thomas  Jones,  with  no  other  provocation  upon 
the  part  of  Thomas  Jones  than  the  use  of  the  opprobrious  language 
quoted  above,  then  Thomas  Jones  would  have  been  justifiable  in 
defending  himself  against  the  felonious  attack  of  Bishop.  And  that 
being  true,  it  was  for  the  jury  to  say  whether  or  not,  if  Johnnie  B. 
Jones  instead  of  Thomas  Jones  fired  the  shot  which  arrested  the 
arm  of  Bishop,  and  did  so  for  the  purpose  of  preventing  his  shoot- 
ing, it  was  a  case  calling  for  the  application  of  the  principles  of 
criminal  law  in  §§  74  and  75  of  our  Penal  Code,  which  read  as 
follows:  "Pajrents  and  children  may  mutually  protect  each  other, 
and  justify  the  defense  of  the  person  or  reputation  of  each  other.'' 
"AU  other  instances  which  stand  upon  the  same  footing  of  reason 
and  justice  as  those  enumerated  shall  be  justifiable  homicide."  The 
judge  should  have  charged  the  law  of  justifiable  homicide,  and 
allowed  the  jury,  under  appropriate  instructions,  to  say  whether 
this  was  an  instance  of  a  killing  standing  upon  the  same  footing 
of  reason  and  justice  as  those  enumerated  m  §  74  of  the  Penal  Code. 
3.  The  defendant  had  repeatedly  stated  that  he  had  shot  and 
killed  the  decedent  with  whose  murder  he  was  charged,  without 
stating  or  claiming  that  there  were  any  facts  or  circumstances  of 
justification  or  mitigation;  and  the  court  did  not  err  in  charging 
upon  the  subject  of  confession. 
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4.  The  saying  of  Thomas  Jones,  a  short  time  before  the  shoot- 
ing, in  reference  to  his  pistol,  when  a  certain  person  offered  to 
hand  it  to  him,  to  the  effect  that  "there  is  nothing  in  it;  it  is  no 
good  now,^'  was  mere  hearsay  and  should  not  have  been  admitted. 
This  is  true  notwithstanding  the  fact  that  it  was  inferable  from 
other  testimony  of  the  same  witness  that  the  defendant  in  this 
case  was  present.  There  was  nothing  in  the  remark  that  called 
for  any  answer  or  denial  on  the  part  of  this  defendant  at  the  time 
it  was  made.  Thomas  Jones  in  making  the  remark  had  reference 
to  his  own  pistol.  Even  if  the  defendant  had  heard  him  make  the 
remark,  he  probably  did  not  know  whether  it  was  true  or  not ;  and 
as  it  was  made  before  the  altercation  which  led  to  the  killing  and 
before  anything  had  taken  place  that  was  connected  with  the  killing, 
it  related  to  something  in  which  the  defendant  had  no  concern  and 
could  apparently  have  had  none  at  that  time,  although  after  the 
killing  the  question  as  to  whether  or  not  Thomas  Jones's  pistol  was 
loaded  or  empty  was  quite  material.  But  as  against  this  defendant 
it  could  not  be  shown  by  a  remark  made  by  Thomas  Jones  in 
reference  to  what  then  appeared  to  be  an  indifferent  fact  and  one 
which  in  no  way  concerned  the  defendant. 

Except  as  indicated  above,  no  error  is  shown  to  have  been  com- 
mitted by  the  court  in  the  trial  of  the  case. 

Judgment  reversed.    All  the  Justices  concur. 


Burger  v.  The  State. 

Lumpkin,  J.  1.  On  the  trial  of  one  charged  with  rape,  there  was  no  error 
in  refusing  to  continue  the  case  upon  the  sta,tement  of  counsel  for  the 
defendant,  that  he  had  been  employed  by  the  mother  of  the  defendant; 
that  the  latter  could  not  testify  what  his  mother  would  swear,  as  he 
had  been  in  jail  and  had  not  talked  with  her;  that  the  witness  had 
been  present  at  court  during  the  preceding  week;  that  counsel  could 
Tiot  safely  go  to  trial  without  her  presence;  that  she  was  more  familiar 
with  the  facts  of  the  case  than  any  one  connected  with  it;  that  he 
"expected  her  to  testify  as  to  the  non-chastity  of  the  person  alleged  to 
have  been  raped;"  that  he  had  just  learned  that  she  was  sick;  and  that 
the  motion  was  not  made  for  delay  but  to  procure  the  presence  of  the 
defei  dant's  mother  at  the  trial,  which  counsel  expected  to  do,  though 
she  had  not  been  subpcenaed,  as  she  had  herself  employed  the  counsel. 
Xor  did  the  additional  evidence  of  a  witness  that  the  woman  was  sick 
make  such  a  showing  as  rendered  it  erroneous  to  refuse  a  continuance. 
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(a)  If,  when  the  motion  to  continue  was  made,  it  apparently  had  merit, 
the  overruling  of  it  did  not  appear  to  have  been  injurious  to  the  de- 
fendant, where  the  testimony  of  the  State  showed  a  case  of  rape,  and 
the  defendant  made  no  contention  that  there  had  been  fornication  with 
the  consent  of  the  girl  alleged  to  have  been  raped  (a  child  eight  or  nine 
years  old),  but  denied  altogether  that  he  had  any  connection  with  her. 

2.  The  evidence  was  sufficient  to  authorize  the  verdict  of  guilty,  and  there 
was  no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.    All  the  Juatioea  concur, 
Decembeb  11,  1012. 

Indictment  for  rape.  Before  Judge  Martin.  Pnlaski  superior 
court.    September  30,  1912. 

H,  F.  Lawson,  for  plaintiff  in  error.  T.  8.  Felder,  attomey»gen' 
eral,  and  E.  D.  Oraham,  solicitor-general,  contra. 


Ware  v.  The  State. 


EvAXS,  P.  J.  1.  The  court  refused  to  allow  a  witness  to  testify  that  the 
defendant,  about  ten  days  prior  to  the  homicide,  told  him  that  he  (tho 
defendant)  had  heard  that  the  decedent  was  going  to  kill  him,  and  that 
the  witness  advised  him  to  take  out  a  peace  warrant.  At  this  juncture 
of  the  trial  no  threat  by  the  decedent  was  shown  to  have  been  i^iiide 
against  the  defendant,  or  communicated  to  him.  The  testimony  sought 
of  the  witness  was  a  self-serving  declaration  of  the  defendant,  and  was 
not  competent  evidence.    Dixon  v.  StatCy  116  Ga.  186  (42  S.  E.  357). 

2.  Xo  error  of  law  was  committed ;  the  verdict  is  supported  by  the  evidence, 
and  has  the  approval  of  the  trial  judge. 

Judgment  affirmed.    All  the  Justices  concur, 
Decembeb  11,  1912. 

Indictment  for  murder.     Before  Judge  Daniel.     Monroe   su 
perior  court.    October  5,  1912. 

A,  T,  Walden,  for  plaintiff  in  error.    T.  S.  Felder,  attorney^gen- 
eral,  and  J.  W.  Wise,  solicitor-general,  contra. 


MTLXER  r.  GATLIX;  and  vice  versa, 

1.  A  decree  of  divorce  in  another  State,  in  which  the  custody  of  the  ehil ' 
is  awarded  to  the  father,  is  conclusive  as  between  the  parties  to  the 
decree  as  to  his  right  and  fitness  for  such  custody  at  tliat  time,  but  is 
not  conclusive  for  all  time.  In  a  subsequent  proceeding  by  habeas 
corpus  for  the  possession  of  the  child,  between  the  parties  to  the  decree, 
evidence  as  to  the  unfitness  of  the  father  will  be  confined  to  matters 
transpiring  subsequently  to  the  decree. 
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2.  Where  a  decree  of  divorce  in  another  State  gives  the  possession  of  the 
child  to  the  father,  and  there  is  no  inhibition  against  his  removal  from 
the  State  or  carrying  the  child  beyond  the  jurisdiction  of  the  court, 
and  the  father  removes  to  another  State,  taking  his  minor  child  with 
him,  and  there  acquires  a  domicile,  the  court  of  the  State  rendering 
the  judgment  of  divorce  is  without  jurisdiction  to  reform  the  judgment 
so  as  to  change  the  status  of  the  child  and  award  it  to  the  other  party 
to  the  decree. 

(a)  A  judgment  of  another  State  without  jurisdiction  may  be  collaterally 
attacked. 

(b)  The  authority  of  a  court  to  issue  and  serve  process  is  restricted  to 
the  territory  where  issued,  and  the  court  has  no  power  to  require  persons 
not  within  such  territory  to  appear. 

3.  The  evidence  examined,  and  found  to  be  insufficient  to  show  that  since 
the  decree  the  child  has  been  mistreated  or  neglected,  or  that  the  father 
is  an  unfit  person. 

4.  It  is  not  competent  for  a  witness  in  a  habeas-corpus  case  involving  the 
possession  of  a  child  to  state  that  in  his  opinion  it  is  for  the  best  in- 
terest of  the  child  that  its  custody  be  given  to  one  of  the  contending 
parties. 

Decekbeb  11,  1912. 

Habeas  corpus.  Before  Judge  Daniel.  Spalding  snperior  court. 
October  3,  1912. 

Cleveland  &  Goodrich  and  E.  P.  Patterson,  for  Milner. 

T7.  E.  Beck  and  W.  E.  II.  Searcy  Jr.,  contra. 

Evans,  P.  J.  This  is  a  proceeding  in  habeas  corpus  brought  by 
Ilary  F.  Gatlin,  the  mother  of  Lucile  Milner,  against  the  father, 
C.  W.  Milner,  for  the  possession  of  the  child.  C.  W.  Milner  was 
a  native  of  Pike  county,  Georgia,  and  went  to  Dallas,  Texas,  where 
he  married  Mary  F.  Erwin.  At  the  time  of  their  marriage,  which 
occurred  on  June  10,  1908,  he  worked  for  a  street-railway  company, 
and  she  worked  in  a  store.  About  three  years  after  the  marriage 
the  husband  filed  a  suit  for  divorce  in  the  district  court  of  the  68th 
judicial  district,  Dallas  county,  Texas,  alleging  that  he  and  his 
wife  were  bona  fide  residents  of  that  county,  and  pra3ring  an  abso- 
lute divorce  and  the  custody  of  the  child  of  the  marriage,  who 
was  bom  February  13,  1909.  The  wife  made  a  written  acknowl- 
edgment of  service,  reciting  that  she  had  read  the  divorce  petition, 
and,  without  committing  herself  to  the  truth  of  any  allegation 
therein  contained,  waived  the  issuance  and  service  of  citation  upon 
her.  She  answered  the  petition,  averring  that  the  allegations 
showed  no  cause  of  action,  and  demanded  strict  proof  of  the  same. 
Pending  the  action  for  divorce  the  husband  and  wife  entered  into 
a  written  agreement,  reciting  that  the  husband  had  applied  for  a 


Digitized  by 


Google 


(}g^\  OCTOBER  TERM,  1912.  UJ 

divorce  and  that  it  was  desired  to  settle  the  custody  of  their  minoi 
child  and  their  property  rights,  and  it  was  agreed,  amongst  other 
things,  "that  the  court  may,  in  its  discretion,  direct  the  care  and 
custody  of  said  child  be  awarded  to  C.  W.  Milner/^  On  May  18, 
1911,  a  decree  was  rendered  granting  an  absolute  divorce  between 
the  parties  and  adjudging  that  the  father  have  the  exclusive  care 
and  custody  of  the  minor  child  and  that  the  wife  "shall  have  the 
privilege  of  visiting  said  child  at  the  home  of  plaintiff  at  any  and 
all  reasonable  times."  The  defendant,  after  the  decree  of  divorce 
had  been  entered,  on  July  11,  1911,  married  John  Gatlin.  About 
that  time  the  plaintiff  moved  to  Pike  county,  Georgia,  bringing  the 
child  with  him,  and  in  February,  1912,  married  Miss  Mann.  In 
July,  1912,  Mrs.  Mary  F.  Gatlin  filed  with  the  court  which  rendered 
the  divorce  decree  her  application  to  reform  so  much  of  it  as 
awarded  the  custody  of  the  child  to  C.  W.  Milner,  in  which  it 
was  stated  that  C.  W.  Milner  had  taken  the  child  to  Georgia,  and 
without  the  jurisdiction  of  the  court.  Citation  issued  from  the 
Texas  court  and  was  served  on  C.  W.  Milner,  who  was  domiciled  in 
Georgia,  by  the  sheriff  of  Pike  county,  Georgia.  Milner  made  no 
appearance,  and  the  Texas  court,  on  August  20,  1912,  reformed  the 
judgment  granted  in  the  divorce  case,  by  revoking  so  much  thereof 
as  awarded  the  custody  of  the  child  to  the.  father,  and  adjudging 
that  the  mother  should  have  exclusive  possession  of  the  child,  with 
the  privilege  of  the  father^s  visiting  it  at  all  reasonable  times. 
Thereafter,  in  September,  1912,  Mrs.  Mary  F.  Gatlin  sued  out  the 
writ  of  habeas  corpus,  asking  that  the  child  be  taken  from  the 
possession  of  C.  W.  Milner,  and  that  its  custody  be  given  to  her. 
After  hearing  evidence  the  court  awarded  the  child  to  the  mother, 
and  the  father  excepted.  The  court  excluded  certain  evidence 
offered  by  the  mother,  and  his  rulings  thereon  are  made  the  subject 
of  a  cross-bill  of  exceptions. 

1.  We  will  first  notice  the  judgments  of  the  Texas  court,  as 
bearing  on  the  rights  of  the  respective  parents  to  have  the  custody 
of  their  little  daughter.  A  decree  in  a  divorce  suit,  awarding  the 
child  to  one  of  the  parents,  is  prima  facie  evidence  of  the  legal 
right  to  its  custody;  and  that  judgment  will  be  given  effect  in 
habeas-corpus  proceedings,  unless  it  is  shown  that  since  the  judg- 
ment the  child  has  been  neglected  or  mistreated,  or  the  parent  has 
become  unfit  to  be  its  custodian.  Williams  v.  Crosby,  118  Oa.  296 
<45  S.  E.  282) ;  Hollenbeck  v.  Glover,  128  Oa.  52  (57  S.  E.  108). 
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The  same  rule  applies  whether  the  judgment  is  sought  to  be  en- 
forced in  the  State  of  its  rendition,  or  in  a  sister  State.  Thus  in 
Hammond  v.  Hammond,  90  Oa,  527  (16  S.  E.  265),  it  was  ruled 
that  where  a  total  divorce  is  granted  in  a  court  of  Alabama,  and 
by  the  decree  the  custody  of  the  only  child  is  given  to  the  mother, 
the  effect  is  to  put  the  mother,  as  to  the  control  of  the  child,  in  the 
place  of  the  father,  and  make  her  custody  and  control  legal.  Hence 
habeas  corpus  will  not  lie  at  the  instance  of  the  father  for  the 
possession  of  the  child  on  the  ground  that  it  is  illegally  detained. 
The  same  principle  is  recognized  by  the  Supreme  Court  of  Texas, 
where  it  has  been  held  that  a  decree  of  divorce  in  another  State, 
in  which  the  custody  of  the  child  is  awarded  to  the  father,  is 
conclusive  as  to  his  right  and  fitness  for  such  custody  at  that 
time ;  and  that  in  a  proceeding  by  habeas  corpus  for  the  possession 
of  the  child,  evidence  as  to  the  unfitness  of  the  father  will  be 
confined  to  matters  transpiring  subsequently  to  the  decree.  Wilson 
V.  Elliott,  96  Tex.  472  (73  S.  W.  946,  75  S.  W.  368,  97  Am.  St. 
R.  928).  Therefore  we  are  of  the  opinion  that  the  divorce  decree 
awarding  the  custody  of  the  child  to  the  father  concludes  the 
mother  as  to  the  father^s  right  to  the  possession  of  the  child  at  the 
time  of  its  rendition;  and  that  unless  the  subsequent  decree  re- 
forming the  judgment  is  valid,  or  events  transpiring  since  the 
first  decree  show  the  father  to  be  an  unfit  person  to  have  the  custody 
of  liis  child,  he  is  entitled  to  the  child^s  possession  by  virtue  of 
the  decree. 

2.  Is  the  decree  of  reformation  a  valid  judgment?  At  the 
time  it  was  entered  the  father  and  the  cliild  were  domiciled  in 
Georgia,  and  this  fact  raises  the  question  of  the  jurisdiction  of 
the  court  to  make  the  second  decree.  We  are  not  informed  by 
the  record  of  the  provisions  of  the  Texas  law  relative  to  tlie  ref- 
ormation of  judgments;  whether  the  proceeding  is  corollary  to 
the  judgment,  or  an  independent  procedure.  Every  State  -has 
the  right  to  determine  the  marital  status  of  its  citizens,  and  the 
right  to  make  such  decision  draws  to  it  the  right  to  dispose  of  all 
ancillary  matters,  such  as  the  custody  and  support  of  children 
when  the  marital  relation  of  the  parents  is  dissolved.  And  it  may 
be  conceded  that  such  a  judgment  may  be  modified  or  amended 
after  the  term  at  which  it  was  rendered,  in  a  proper  case.  But  it 
does  not  follow  that  after  a  judgment  of  divorce  has  been  ren- 
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(lered,  awarding  the  custody  of  a  child  of  tlie  marriage  to  one  of 
the  parties,  who  thereafter  changes  his  domicile  and  that  of  the 
child  by  removal  to  another  State/ the  court  still  retains  absolute 
control  over  the  res  or  the  parties  by  virtue  of  the  original  judg- 
ment, so  as  to  give  jurisdiction  to  authorize  a  modification  on  the 
merits,  vitally  affecting  the  domestic  status  of  the  non-resident 
parties.  The  judgment  in  this  case  did  not  forbid  the  removal 
of  the  child  from  the  State  of  Texas  or  the  jurisdiction  of  the 
court.  The  father  was  free  to  take  up  a  domicile  in  Georgia  at 
his  pleasure,  and,  there  being  no  inliibition  against  bringing  his 
minor  child  to  Georgia,  the  domicile  of  the  father  became  the 
domicile  of  the  infant.  Lanning  v.  Gregory,  100  Tex.  310  (99 
S.  W.  542,  10  L.  R.  A.  (X.  S.)  690,  123  Am.  St.  R.  809).  When 
the  father  took  up  his  domicile  in  Georgia  he  was  entitled  to 
the  custody  of  his  infant  child  in  his  possession,  both  on  account 
of  the  parental  relation  and  the  judgment  of  the  Texas  court. 
^^^latever  right  the  Texas  court  may  liave  had  to  vacate  or  amend 
its  judgment  so  as  to  affect  the  marital  status  of  the  parties,  it 
was  without  power  to  fix  a  new  status  for  the  cliild,  who  was  not 
within  its  jurisdiction  at  the  time  the  judgment  of  reforma- 
tion was  rendered.  The  courts  of  one  State  have  no  power  to 
change  the  status  of  citizens  of  another  State.  Besides,  the  pro- 
ceedings to  reform  required  service  of  citation,  and  at  least  so 
much  of  the  judgment  as  awarded  the  custody  of  the  child  to  the 
father  was  treated  as  a  judgment  in  personam.  But  it  may  be 
said  that  C.  W.  Milner  was  served  with  notice  of  the  application 
to  reform  the  original  decree,  by  the  sheriff  of  Pike  county, 
Georgia.  This  service  goes  for  naught,  because  the  authority  of 
a  court  to  issue  and  serve  process  is  restricted  to  the  territory 
of  the  State  where  issued,  and  the  court  has  no  power  to  require 
persons  not  within  such  territory  to  appear.  In  Re  Gulp,  2  Cal. 
App.  TO  (83  Pac.  89) ;  Boydv.  OJass,  34  Ga.  253  (89  Am.  D.  252). 
The  court  of  Dallas  county,  Texas,  therefore  had  no  jurisdiction 
over  C.  W.  Milner  or  his  child  to  affirmatively  fix  the  domestic 
status  of  the  child  after  they  became  domiciled  in  this  State. 
It  is  for  this  reason  that  the  latter  judgment  does  not  come  within 
the  purview  of  the  full  faith  and  credit  clause  of  the  Federal  con- 
stitution. **A  judgment  rendered  by  a  court  without  jurisdiction 
ia  a  mere  nullity,  and  may  be  so  held  wherever  and  whenever 
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and  in  whatever  way  it  is  sought  to  be  used  as  a  valid  judgment.*' 
Towns  V.  Springer,  9  Oa,  130.  Perhaps  the  more  correct  practice 
would  have  been  to  allow  in  evidence  the  judgment  of  reformation, 
to  be  considered  in  connection  with  the  testimony  relating  to  its 
validity;  but  its  exclusion  was  harmless  error. 

3.  Has  the  condition  of  the  parties  changed  since  the  judg- 
ment was  rendered  giving  tlie  possession  of  the  child  to  the  father  ? 
The  child  is  the  chief  sufferer  in  this  domestic  tragedy.  Father 
and  mother  are  estranged,  divorced,  and  each  has  contracted  a 
second  marriage.  The  father's  second  wife  is  shown  to  be  a 
woman  of  most  excellent  character,  and  she  swears  that  she  has 
learned  to  love  the  child  and  is  anxious  for  her  custody.  Nothing 
transpiring  since  the  judgment  is  urged  against  the  propriety  of 
giving  the  child  over  to  the  father,  save  the  statement  of  the 
mother  that  the  stepmother  is  teaching  the  child  to  hate  her,  but 
no  fact  is  recited  to  authorize  such  a  charge.  The  father  has 
succeeded  as  a  farmer,  and  is  now  negotiating  the  purchase  of  a 
farm.  The  father  and  sister  of  Mrs.  Gatlin  pay  tribute  to  Mr. 
Milner's  character,  and  give  reasons  for  believing  that  it  is  to 
the  best  interest  of  the  child  that  she  be  intrusted  to  her  father. 
On  the  other  hand,  Mrs.  Gatlin  shows  that  her  husband  is  a 
barber,  earning  $175  per  month,  and  has  a  home  of  his  own,  and 
that  they  bear  good  characters.  We  do  not  think  that  developments 
since  the  decree  of  the  Texas  court  awarding  the  child  to  the  father 
show  either  that  the  child  has  been  mistreated  or  neglected,  or 
that  the  father  is  an  unfit  person. 

4.  The  plaintiff,  Mrs.  Gatlin,  offered  to  prove  by  two  wit- 
nesses that  it  would  be  to  the  best  interest  of  the  child  if  she  be 
awarded  to  her  mother.  This  is  opinion  evidence,  and  the  rule 
in  respect  thereto  is  that  if  the  data  can  be  placed  before  the  judge 
in  such  a  way  as  that  he  may  draw  the  inference  as  well  as  the 
witness,  then  it  would  be  superfluous  to  add  by  way  of  testimony 
the  inference  which  the  court  may  well  draw  for  himself.  Taylor 
V.  State,  135  Ga.  622  (TO  S.  E.  237).  It  is  not  competent  for 
a  witness  in  a  habeas-corpus  case  involving  the  possession  of  a 
child  to  state  that  in  his  opinion  it  is  for  the  best  interest  of  the 
child  that  its  custody  be  given  to  one  of  the  contending  parties. 
Moore  v.  Dozier,  128  Ga.  90  (57  S.  E.  110). 

Judgment  reversed  on  the  main  bill  of  exceptions,  and  affirmed 
on  the  cross-bill.     All  the  Justices  concur. 
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DuBosE  V.  Bank  op  Sparta  et  al: 

Lumpkin,  J.  1,  Where  a  bill  of  exceptions  recited  the  filing  of  a  petition, 
the  making  of  an  amendment  thereto,  the  filing  of  a  demurrer,  the  sus- 
taining of  it,  and  the  dismissal  of  the  case,  "which  was  error,"  this 
was  a  sufficient  assignment  of  error  to  withstand  a  motion  to  dismiss 
the  writ  of  error. 
2.  The  petition  set  out  no  cause  of  action,  and  there  was  no  error  in 
sustaining  the  demurrer  and  dismissing  the  case. 

Judgment  affirmed.    All  the  Justices  concur, 
December  11,  1912. 

Complaint.    Before  Judge  J.  B.  Park.    Hancock  superior  court. 
March  28,  1912. 

R,  H,  Lewis,  for  plaintiff.    R,  L.  Merritt,  for  defendants. 


BOWLES  V,  MALONE. 

Mandamus  will  not  lie  to  compel  the  official  stenographer  of  the  city  court 
of  Madison  to  furnish  one  convicted  of  a  misdemeanor  in  that  court  a 
transcript  of  notes  taken  on  the  trial,  without  being  first  paid  therefor. 
Fees  for  such  services  are  not  costs  taxable  against  the  defendant  only 
upon  final  conviction. 

Decehbeb  11,  1912. 

Petition  for  mandamus.  Before  Judge  J.  B.  Park.  Morgan 
superior  court.    September  13,  1912. 

M,  C.  Few  and  Percy  Middlebrooks,  for  plaintiff. 

F.  C,  Foster  and  E.  H,  Oeorge,  contra. 

Hill,  J.  The  relator  was  convicted,  in  the  city  court  of  Mad- 
ison, of  a  misdemeanor.  Pending  the  hearing  of  a  motion  for  a 
new  trial  made  by  him,  he  demanded  of  the  official  stenographer 
of  that  court  a  transcript  of  the  evidence  and  of  the  charge  of  the 
court  delivered  on  his  trial,  with  which  demand  the  stenographer 
refused  to  comply  until  she  was  paid  for  her  services.  Wliereupon 
relator,  in  an  application  to  the  superior  court,  set  forth  the  above- 
stated  facts,  alleged  that  it  was  necessary  for  him  to  have  the 
transcript  in  question  on  the  hearing  of  his  motion  for  a  new  trial, 
that  he  was  financially  unable  to  pay  therefor,  and  that  the  refusal 
to  furnish  it  was  a  denial  of  his  constitutional  right  to  have  his 
trial  finally  disposed  of  without  having  to  pay  any  costs  in  ad- 
vance; and  asked  for  a  writ  of  mandamus  to  compel  the  sten- 
ographer to  deliver  to  him  the  transcript  without  exacting  costs 
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therefor.  Upon  the  hearing  the  trial  judge  dismissed  the  applica- 
tion upon  demurrer,  and  this  judgment  is  assigned  as  error. 

By  an  amendment  to  the  act  of  the  legislature  creating  the  city 
court  of  Madison,  it  is  provided  that  the  official  stenographer  of 
that  court  shall  report  all  criminal  cases  when  either  the  State  or 
the  defendant  demands  it,  and  shall  transcribe  all  stenographic 
notes  when  so  required  by  either  the  State  or  the  defendant,  for 
which  the  stenographer  shall  receive  the  same  compensation  paid 
stenographers  of  the  superior  courts  for  like  services.  It  is  further 
provided:  "Whenever  the  defendant  in  any  criminal  case  shall 
request  the  stenographic  notes. to  be  transcribed,  such  defendant 
or  his  attorney  at  law  shall  pay  for  such  transcript.'*  Acts  1911, 
p.  296,  §  2,  It  is  contended  by  the  relator  that  the  stenographer's 
charges  formed  a  part  of  the  costs  in  the  case,  and  could  not  be 
collected  from  him  in  advance  of  a  final  conviction.  "  At  common 
law  no  costs  were  recoverable,  eo  nomine;  and  costs,  as  such,  in 
criminal  cases,  were  unknown.  In  the  absence  of  statutory  au- 
thorization, no  right  to  or  liability  for  costs  exists.''  Leonard  v. 
Eatonton,  126  Ga.  63,  64  (54  S.  E.  963).  The  provisions  of  the 
amendatory  act,  referred  to  supra,  do  not  make  the  charges  of  the 
official  stenographer  of  the  city  court  of  Madison  a  part  of  the 
costs  in  criminal  cases.  They  merely  afford  the  defendant  a 
permissive  right  to  demand,  and  obtain  from  the  stenographer  a 
transcript  of  the  evidence,  etc.,  delivered  on  the  trial,  provided 
he  or  his  attorney  pays  therefor.  Xot  being  costs,  the  relator 
had  no  right  to  secure  the  transcript  and  have  the  amount  due  the 
stenographer  for  making  it  taxed  as  costs,  to  be  paid  after  final 
trial  by  the  losing  party.  Nor,  independently  of  this  act,  is  there 
any  general  law  so  authorizing.  In  this  case,  the  stenographer 
correctly  asserts:  "There  is  no  law  that  required  Mr.  Few  [at- 
torney for  the  relator]  to  use  my  transcript.  If  he  did  not  desire 
to  pay  for  it,  he  could  have  taken  notes  at  the  trial  and  made  his 
brief  from  the  notes.  Certainly  he  can  not  secure  my  services, 
contrary  to  my  wishes,  without  paying  what  I  am  legally  entitled 
to." 

As  we  have  stated,  independently  of  the  amendatory  statute, 
there  is  no  law  which  would  entitle  the  relator  to  obtain  a  tran- 
script without  payment  therefor.  As  the  statute  in  no  way  ob- 
structs or  affects  any  independent  right  he  may  have,  the  attacks 
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he  makes  on  its  constitutionality  raise  no  question  for  decision. 
The  court  rightly  dismissed  the  petition  for  a  writ  of  mandamus. 
Judgment  affirmed.     All  the  Justices  concur. 


Worth  County  v.  Crisp  County. 

Atkinson,  J.  1.  Tlie  Civil  Code,  §S  468  to  471,  inclusive,  contains  pro- 
visions of  general  law  for  the  change  of  boundary,  including  dividing 
lines,  between  counties. 

2.  The  act  approved  on  the  11th  day  of  August,  1911  (Acts  1911,  p.  183), 
provides,  in  substance,  that  where  there  are  two  contiguous  counties  and 
according  to  the  United  States  census  one  of  them  has  a  population  of  not 
less  than  16,422,  nor  more  than  16,424,  and  the  other  has  a  population 
of  not  less  than  19,146,  nor  more  .than  19,148,  the  dividing  line  between 
them  may  be  changed  in  the  manner  pointed  out  in  the  act.  According 
to  the  last  United  States  census,  at  the  time  of  the  adoption  of  the  act, 
only  the  coimties  of  Worth  and  Crisp  had  such  population  as  would 
render  the  act  applicable  to  them.  Held,  that  the  possibility  of  other 
counties  having  such  population  by  any  subsequent  census  is  too  remote 
to  form  a  basis  for  a  reasonable  classification  on  the  subject  of  territorial 
generality  of  the  act;  and  in  passing  on  its  constitutionality,  the  act 
will  be  construed  as  applying  only  to  the  two  counties  named. 

(a)  The  act  is  more  restricted,  relative  to  the  generality  of  its  application, 
than  the  acts  involved  in  the  case  of  Thonuia  v.  Aiiatin,  103  Oa,  701 
(30  S.  E.  627),  and  cases  following  it. 

(6)  So  construed,  the  act  is  a  special  enactment  and  violative  of  art.  1, 
sec.  4,  par.  1,  of  the  constitution  of  this  State  (Civil  Code,  {f  6391), 
which,  among  other  things,  prohibits  the  enactment  of  special  laws 
**for  which  provision  has  been  made  by  an  existing  general  law."  See 
Futrell  V.  George,  135  Qa,  265  (69  S.  E.  182).  It  is  also  violative  of 
art.  11,  sec.  1,  par.  3,  of  the  constitution  (Civil  Code,  §  6596),  which 
declares  that  county  lines  shall  not  be  changed  imless  under  the  opera- 
tion of  a  general  law  for  that  purpose. 

3.  The  provisions  of  the  act  of  1911,  supra,  purporting  to  confer  authority 
for  the  change  of  county  lines,  being  unconstitutional,  proceedings 
thereunder  for  the  purpose  of  producing  a  change  of  county  lines  are 
void,  and  no  estoppel  will  arise  against  the  county  authorities  of  one 
of  the  counties  out  of  which  certain  territory  has  been  carved  by  reason 
of  the  change  in  the  county  lines,  to  complain  of  the  exercise  of  dominion 
over  territory  so  taken  away  from  it  by  the  other  county. 

4.  The  petition  was  not  subject  to  demurrer  on  the  ground  that  the  "County 
of  Crisp  was  not  properly  named  as  a  party  defendant,"  the  defendant 
being  designated  in  one  part  of  the  petition  as  **  Crisp  County,"  and  in 
another  part  as  the  "County  of  Crisp." 

5.  The  petition  was  against  the  County  of  Crisp  "through  its  duly  au- 
thorized officers  and  agents,"  and  prayed,  among  other  things,  "that 
the  defendant,  said  County  of  Crisp,  and  the  board  of  commisaioners 
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of  roads  and  revenues  of  Crisp  County,  viz.,  J.  M.  Tomlinson,  S.  C. 
Byrd,  and  M.  J.  Mikael,  and  their  successors  in  office,  be  restrained," 
etc.;  also  that  "Crisp  County,  by  and  through  its  tax-collector,  W.  J. 
Musselwhite,  and  his  successors  in  office,  be  restrained,"  etc.;  and  fur- 
ther that  process  issue,  etc.  Service  was  made  on  the  county  by  serving 
the  petition  and  process  personally  on  the  three  county  commissioners 
designated,  and  also  on  the  tax-collector.  Held,  that  it  afforded  the 
County  of  Crisp  no  ground  for  a  motion  to  dismiss  the  action  that 
service  was  made  in  the  manner  above  indicated. 
6.  It  appearing  fr<nn  an  examination  of  the  record  that  the  court  has 
jurisdiction  of  the  case,  a  motion  to  dismiss  the  bill  of  exceptions,  which 
is  not  served  in  accordance  with  the  provisions  of  rule  31  of  the  Supreme 
Court  (Civil  Code,  {  6250),  will  not  be  entertained. 

Judgment  reversed.    All  the  Justices  oonour, 
December  11,  1912. 

Petition  for  injunction.  Before  Judge  George.  Crisp  superior 
court     September  28,  1912. 

Perry,  Foy  &  Monk,  W,  E.  Orubbs,  and  J.  B.  Williamson,  for 
plaintiff.  0.  T.  ,Oower,  J.  T.  Hill,  J.  If.  Dennard,  and  Crum  & 
Jones,  for  defendant 


Hobby  ei  al.  v.  Ashburn  Lumber  Company  et  ah 

Atkinson,  J.  1.  Assignments  of  error  upon  rulings  of  the  court  as  to 
the  admissibility  of  certain  evidence  were  not  referred  to  in  the  briefs 
of  counsel  for  plaintiffs  in  error  filed  in  the  Supreme  Court.  Under  re- 
peated rulings  of  this  court,  such  assignments  of  error  will  be  treated 
as  abandoned. 
2.  Under  the  pleadings  and  evidence  the  judge  did  not  abuse  his  discretion 
in  refusing  to  grant  an  interlocutory  injunction. 

Judgment  affirmed.    All  t?ie  Justices  (foncur, 
Decembeb  11,  1912. 

Petition  for  injunction.     Before  Judge  Frank  Park.     Turner 

superior  court     June  7,  1912. 

Z.  Bass  and  Haygood  &  Cults,  for  plaintiffs. 

John  B.  Hutcheson  and  A,  S,  Bussey,  for  defendants. 
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Georgia  Southern  and  Florida  Railway  Company  v.  Haw- 

KINSVILLE  AND  WESTERN  RaILROAD  COMPANY. 

Evans,  P.  J.  The  grant  or  refusal  of  an  interlocutory  injunction  in  this 
case  rested  in  the  sound  discretion  of  the  court,  and  there  was  no  abuse 
of  discretion  in  refusing  the  injunction. 

Judgment  affirmed.    All  the  Justices  concur, 
Deceiibeb  11,  1012. 

Petition  for  injunction.     Before  Judge  Martin.     Pulaski  su- 
perior court    May  20,  1912. 
John  I.  Hall  and  J.  L\  Hall,  for  plaintiff. 
W.  L.  &  Warren  Orice  and  H.  E,  Coates,  for  defendant. 


TowNSEND  V,  Sessoms  et  ah,  executors. 

Lumpkin,  J.    1.  Exceptions  to  the  admission  of  evidence,  without  showing 
what  ground  of  objection  was  made  thereto,  furnish  no  question  for  ad- 
judication by  this  court. 
2.  There  was  no  abuse  of  discretion  in  refusing  to  grant  an  injunction. 
Judgment  affirmed.    All  the  Justices  concur. 
December  11,  1912. 

Petition  for  injunction.     Before  Judge  Parker.    Ware  superior 

court.    July  6,  191:2. 

S.  C.  Townsend,  for  plaintiff. 

Wilson,  Bennett  &  Lambdin,  for  defendants. 


SAFFOLD  V.  MANGUM,  slieriff. 

1.  A  judgment  rendered  by  the  Court  of  Appeals  on  a  matter  within  its 
jurisdiction  is  conclusive  upon  the  parties  thereto,  and  its  correctness 
can  not  be  called  in  question  by  a  writ  of  habeas  corpus. 

2,  An  unsuccessful  plaintiff  in  error  who  makes  a  motion  for  a  rehearing 
agreeably  to  the  rules  of  the  Court  of  Appeals  is  not  denied  due  process  of 
law  because  that  court  amends  its  opinion  filed  in  support  of  the  judgment, 
without  first  granting  a  rehearing,  by  incorporating  therein  a  ruUng 
inadvertently  omitted,  which  omission  was  brought  to  the  attention  of 
the  court  by  the  motion  to  rehear. 

December  11,  1012. 

Habeas  corpus.     Before  Judge  Ellis      Fulton  superior  court. 
August  9,  1912. 
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Mozley  &  Moss,  for  plaintiff  in  error. 
"  Hugh  M.  Dorsey,  solicitor-general,  and  E.  A.  Stephens,  contra. 

Evans,  P.  J.  The  plaintiff  in  error  was  indicted  by  the  grand 
jury  of  Pulton  county  for  the  offense  of  obtaining  money  on  a 
false  writing;  for  that  he  designedly,  by  color  of  a  certain  counter- 
feit writing,  made  in  a  'fictitious  name,  viz.,  a  check,  did  obtain 
a  certain  sum  of  nloney  from  an  incorporated  bank.  He  interposed 
a  demurrer  to  the  effect  tliat  tlie  facts  alleged  did  not  constitute  the 
crime  denounced  in  tlie  Penal  Code,  §  249,  and  were  insuflBcient 
in  law  to  charge  any  crime.  His  demurrer  was  overruled,  and 
he  excepted  pendente  lite.  The  case  proceeded  to  trial,  and  he 
was  convicted.  He  made  a  motion  for  new  trial,  which  was  over- 
ruled, and  he  sued  out  a  bill  of  exceptions  to  the  Court  of  Appeals, 
assigning  error  on  the  ruling  pendente  lite,  and  on  the  judgment 
overruling  his  motion  for  new  trial.  On  June  5,  1912,  the  Court 
of  Appeals  rendered  a  judgment  affirming  that  of  the  lower  court, 
and  on  the  next  day  the  plaintiff  in  error  made  a  motion  for  a 
rehearing.  The  Court  of  Appeals  declined  to  grant  a  rehearing, 
but  amended  its  opinion  so  as  to  include  a  ruling  on  the  demurrer, 
reciting,  in  its  opinion  declining  a  rehearing,  that  upon  the 
original  investigation  of  the  record  the  point  raised  on  demurrer 
had  been  maturely  considered,  and  that  the  court  was  of  the  opinion 
that  the  demurrer  was  properly  overruled,  but  by  inadvertence 
the  point  was  not  dealt  with  in  the  opinion  filed  with  the  judg- 
ment of  affirmance.  11  Ga.  App.  329,  332  (75  S.  E.  338).  On 
the  same  day  that  the  rehearing  was  denied  the  Court  of  Appeals 
ordered  the  remittitur  to  be  sent  to  the  lower  court;  which  was 
done.  Thereafter  the  plaintiff  in  error  sued  out  a  writ  of  habeas 
corpus  before  the  judge  of  the  superior  court  of  Fulton  county, 
demanding  release  from  custody,  on  the  grounds,  that  the  indict- 
ment charged  no  offense  against  the  laws  of  Georgia;  that  he  had 
been  denied  due  process  of  law,  in  that  the  Court  of  Appeals  in 
its  original  opinion  ignored  the  point  raised  on  demurrer;  that 
the  indictment  charged  no  crime;  and  that  the  court  had  no  right 
to  subsequently  rule  thereon  without  granting  a  rehearing  in  the 
case.  The  court  refused  to  discharge  the  plaintiff  in  error,  and  he 
excepts  to  that  judgment. 

1.     There  is  no  pretense  that  the  superior    court    of    Fulton 
county  was  without  jurisdiction  to  try  the  issues  formed  by  the 
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indictment,  demurrer,  and  plea.  The  complaint  is  that  the  trial 
court  erroneously  adjudicated  that  the  indictment  charged  the 
commission  of  a  crime.  Under  the  constitution  of  this  State,  the 
only  court  which  could  review  that  judgment  was  the  Court  of 
Appeals,  and  its  decision  is  final  upon  the  parties.  Civil  Code, 
§  6506.  That  court  did  adjudicate  that  a  crime  was  charged  in 
the  indictment,  and  that  the  trial  was  without  error.  Whether 
that  judgment  be  erroneous  or  not,  it  is  not  void,  and  it  is  con- 
clusive on  the  plaintiff  in  error,  and  can  not  be  reviewed  by  writ 
of  habeas  corpus.  It  is  elementary  law  that  the  judgment  of  a 
court  of  competent  jurisdiction,  though  it  may  be  erroneous,  . 
nevertheless  is  not* void.  It  is  not  to  be  understood  that  we 
even  intimate  that  the  decision  of  the  Court  of  Appeals  was 
erroneous;  for,  on  the  contrary,  we  think  it  correctly  decided  the 
point  raised  by  the  demurrer.  The  Penal  Code,  §  249,  denounces 
as  a  crime  the  obtaining  of  money  or  other  valuable  thing  by  color 
of  a  counterfeit  writing  made  in  a  fictitious  name.  It  applies  to 
a  counterfeit  check  made  in  a  fictitious  name,  as  well  as  any  other 
counterfeit  writing.  The  decision  of  this  court  in  Townsend  v. 
State,  92  Oa.  732  (19  S.  E.  55),  differentiated  by  the  Court  of 
Appeals,  related  to  the  crime  denounced  in  the  Penal  Code,  §  247, 
which  makes  it  a  felony  to  draw  or  make  a  bill  of  exchange,  due 
bill,  or  promissory  note  in  a  fictitious  name,  whether  money  is 
obtained  on  the  same  or  not.  We  do  not  think  the  other  case 
relied  on  by  counsel  (Brazil  v.  State,  117  Oa.  32,  43  S.  E.  460) 
sustains  their  contention. 

2.  But  it  is  said  that  the  plaintiff  in  error  has  been  denied  due 
process  of  law,  because  the  Court  of  Appeals  in  its  original  opinion 
failed  to  pass  upon  the  demurrer,  and  that  it  was  without  power 
to  subsequently  amend  its  opinion,  incorporating  a  ruling  thereon, 
without  first  granting  a  rehearing  in  the  case.  This  position  is 
untenable.  The  court  did  not  amend  its  judgment,  which  aflBrmed 
that  of  the  court  below.  It  simply  supplied  an  inadvertent  omis- 
sion from  the  opinion  written  in  support  of  the  judgment,  when 
it  was  brought  to  the  court's  attention  by  the  motion  to  rehear. 
The  appeal  of  the  plaintiff  in  error  was  tried  and  decided  pur- 
suant to  the  established  procedure. 

Judgment  affirmed.    All  the  Justices  concur. 
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WEATHERLY  v.  BEAVERS  et  al. 

Officials  of  a  county  in  which  one  is  arrested  on  a  bench-warrant  issued 
from  another  county  have  no  authority  to  admit  to  bail  the  person 
arrested. 

Decekbeb  11,  1912. 

Habeas  corpus.  Before  Judge  Bell.  Pulton  superior  court. 
September  3,  1912. 

Munday  &  Cornwell,  for  plaintiff  in  error. 

Hugh  M,  Dorsey,  solicitor-general,  and  E.  A,  Stephens,  contra. 

Hill,  J.  The  plaintiff  in  error  was  indicted  for  a  misdemeanor, 
by  the  grand  jury  of  Bartow  county.  A  bench-warrant  for  his 
arrest  was  issued  by  the  judge  of  the  superior  court  of  that  county, 
upon  which  he  was  apprehended  by  the  police  oflBcials  of  Pulton 
county.  He  tendered  bail,  with  solvent  sureties,  to  the  officials 
having  him  in  custody,  which  they  refused  to  accept;  whereupon 
he  brought  habeas-corpus  proceedings  before  the  judge  of  the 
superior  court  of  Fulton  county,  for  the  purpose  of  securing  his 
discharge  on  giving  bail  in  that  county.  At  the  hearing  it  wqs 
admitted  by  the  State  that  the  prisoner  was  able  to  give  a  solvent 
bond  in  Pulton  county.  The  trial  judge  dismissed  the  proceedings, 
and  his  judgment  is  brought  to  this  court  for  review. 

The  sole  question  for  decision  is  whether  the  oflBcials  of  one 
county  have  legal  authority  to  admit  to  bail  one  who  is  arrested 
on  a  warrant  issued  in  another  county.  The  Penal  Code,  §  957, 
provides:  "A  bench-warrant  is  one  issued  by  a  judge  for  the 
arrest  of  one  accused  of  a  crime  by  a  grand  jury.  Every  oflScer 
18  bound  to  execute  it  within  his  jurisdiction,  and  every  person 
so  arrested,  must  be  committed  to  jail  until  bail  is  tendered;  any 
judicial  oflBcer,  or  the  sheriff  of  the  county  where  the  accusation 
was  found,  may  receive  the  bail,  fix  the  amount  of  the  bond,  and 
approve  the  sureties,  unless  it  be  a  case  that  is  bailable  only  before 
some  particular  officer.^'  Section  919  is  as  follows:  "An  arresting 
oflRcer  may  arrest  any  person  charged  with  crime,  under  a  warrant 
issued  by  a  judicial  oflRcer,  in  any  county  of  the  State,  without 
regard  to  the  residence  of  the  arresting  oflBcer;  and  it  is  his  duty 
to  carry  the  accused,  with  the  warrant  under  which  he  was  arrested, 
to  the  county  in  which  the  offense  is  alleged  to  have  been  com- 
mitted, for  examination  before  any  judicial  oflBcer  of  that  county. 
The  county  where  the  alleged  offense  is  committed  shall  pay  the 
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expenses  of  the  arresting  oflBcer  in  carrying  the  prisoner  to  the 
county;  and  the  oflScer  may  hold  or  imprison  the  defendant  long 
enough  to  enable  him  to  get  ready  to  carry  the  prisoner  off/'  These 
two  sections  are  in  pari  materia  and  must  be  considered  together, 
and,  if  possible,  so  construed  as  to  give  effect  to  both.  So  con- 
strued, the  words  "any  judicial  oflBcer/^  used  in  section  957,  must 
be  held  to  mean  any  judicial  oflBcer  "of  the  county  where  the  accu- 
sation was  found.**  Such  was  the  effect  of  the  decision  in  the  case 
of  Lamb  v.  DUlard,  94  Oa.  206  (21  S.  E.  463),  and  that  decision 
is  controlling  in  the  present  case.  While  the  Lamb  case  did  not 
expressly  mention  the  statutory  provisions  now  contained  in  the 
Penal  Code,  §  957,  such  provisions  were  in  force  at  the  time  of 
that  decision.  Lamb  sued  Dillard,  who  was  sheriff,  and  his  deputy, 
for  false  imprisonment.  He  had  been  arrested  and  was  held  on  a 
warrant  from  another  county.  He  had  offered  to  waive  examina- 
tion, and  had  tendered  the  sheriff  a  bond  approved  by  a  magis- 
trate of  the  county  in  which  he  was  arrested.  On  p.  208  the  court 
said:  "We  think  the  sheriff  was  right  in  declining  to  accept  the 
bond  which  was  tendered  him.  There  is  no  law  authorizing  the 
approval,  tender,  and  acceptance  of  such  a  bond  in  a  different 
county  from  that  in  which  the  crime  was  committed  and  must  be 
tried.  There  being  no  such  authority,  the  tender  counts  for  noth- 
ing." See  also  6  Cyc.  82,  and  authorities  cited  in  note  7.  Under 
the  law  as  it  exists  in  this  State,  one  arrested  in  a  county  other 
than  that  from  which  the  warrant  issued  is  only  entitled  to  make 
bail  before  some  oflBcial  of  the  latter  county  authorized  to  receive 
it.  Judgment  affirmed.     All  the  Justices  concur. 


MATTHEWS  v.  MATTHEWS. 

h  A  judgment  of  divorce  of  another  State,  based  on  constructive  service, 
is  not  within  the  provision  of  the  constitution  of  the  United  States, 
and  statutes  passed  thereunder,  requiring  that  full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  State.  A  judgment  of  divorce  rendered  by  a  court 
of  Alabama  against  a  non-resident  defendant,  wherein  a  child  of  the 
marriage  is  awarded  to  the  plaintiff's  custody,  based  entirely  on  con- 
structive service  by  publication,  without  actual  notice  or  provision  for  the 
same  to  the  non-resident  defendant,  will  not  be  regarded  as  a  conclusive 
adjudication  of  disposition  of  the  child,  where  the  evidence  shows  that 
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the  judgment  was  obtained  by  fraudulent  representations  in  order  to 
obtain  jurisdiction. 
2.  The  court  did  not  abuse  his  discretion  in  awarding  the  custody  of  the 
child  to  the  father. 

Decembeb  U,  1912. 

Habeas  corpus.  Before  Judge  Boan.  DeKalb  superior  court. 
October  5,  1912. 

J.  D,  KilpatricTc  and  L.  J.  Steele,  for  plaintiff  in  error. 

Wathins  &  Latimer,  contra. 

Evans,  P.  J.  This  is  a  contest  between  the  father  and  mother 
of  a  seven-year-old  boy,  over  his  possession.  The  parents  were 
married  in  St.  Louis  in  1904.  After  their  marriage  they  lived  in 
Florida,  Alabama,  and  Pittsburg,  Pennsylvania.  In  the  fall  of 
1911  they  came  to  reside  in  Atlanta,  Georgia,  and  in  June,  1912, 
the  husband  left  for  Pittsburg,  Pennsylvania,  where  his  mother 
and  family  resided,  in  quest  of  work  and  health.  About  the  same 
time  the  wife  went  to  Montgomery,  Alabama,  and  afterwards  in 
the  summer  she  went  to  Evergreen,  Alabama,  where  her  mother 
resided.  On  July  2,  1912,  the  wife  filed  in  the  chancery  court  at 
Evergreen  a  suit  for  divorce  against  her  husband,  alleging  that  he 
was  a  non-resident,  whose  whereabouts  were  unknown.  The  court 
passed  an  order  that  the  defendant  be  served  by  publication,  and 
the  publisher  made  affidavit  of  the  publication  of  the  notice  of 
suit  in  his  newspaper.  A  decree  of  divorce  was  granted  on  Sep- 
tember 19,  1912.  It  was  provided  therein  that  the  wife  should 
have  the  custody  of  the  child  of  the  marriage.  Previously  to  the 
grant  of  the  divorce  decree  the  wife  left  the  State  of  Alabama 
with  her  mother,  and  they  took  up  their  residence  in  Atlanta  some 
time  in  August.  The  husband  returned  to  Atlanta  during  the 
latter  part  of  September,  and  went  to  the  home  of  his  wife.  She 
refused  to  see  him,  and  he  was  informed  by  her  mother  of  the 
divorce  obtained  in  Alabama.  The  husband  then  sued  out  a 
writ  of  habeas  corpus  for  the  possession  of  his  child,  and  on  the 
hearing  both  sides  introduced  evidence  bearing  on  the  merits  and 
demerits  of  each  party  as  a  proper  custodian  of  the  child.  Certain 
letters  were  also  introduced  in  evidence  as  received  by  the  husband 
pending  the  period  of  his  absence,  and  while  the  divorce  suit  was 
pending;  some  from  his  wife,  couched  in  affectionate  language, 
and  having  no  reference  to  the  divorce  suit;  one  from  his  wife's 
mother,  acknowledging  receipt  of  a  sum  of  money  which  he  had 
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repaid  her;  and  one  from  the  little  son  to  the  father,  written  by 
the  grandmother,  expressing  appreciation  for  the  nice  suits  and 
balls  sent  him.  After  considering  the  evidence  the  court  awarded 
the  child  to  the  custody  of  the  father,  and  exception  is  taken  to 
this  judgment. 

1.  The  mother  insists  that  the  father^s  right  to  contend  for 
the  child's  custody  is  foreclosed  by  the  decree  of  the  Alabama  court 
awarding  to  her  the  custody  of  the  child.  It  will  be  recalled  that 
in  the  divorce  proceedings  it  was  represented  to  the  court  that  the 
defendant's  residence  was  imknown,  and  the  only  attempt  at  service 
was  by  publication.  There  was  no  provision  for  personal  notice  of 
any  kind,  and  none  was  received  by  the  defendant.  The  evidence 
tends  to  show  that  the  wife's  domicile  was  not  in  Alabama  at  the 
time  shfe  instituted  her  suit,  and  it  is  clear  that  the  defendant  was 
a  non-resident  of  the  State  and  had  no  notice  of  the  pendency  of 
the  suit.  A  judgment  of  divorce  in  another  State,  based  on  con- 
structive service,  does  not  come  within  the  full  faith  and  credit 
clause  of  the  Federal  constitution,  and  it  is  not  entitled  to  obliga- 
tory enforcement.  Joyner  v.  Joyner^  131  Oa,  217  (62  S.  E.  182, 
18  L.  E.  A.  (N.  S.)  647,  127  Am.  St.  R.  220) ;  Haddock  v. 
Haddock,  201  TJ.  S.  562  (26  Sup.  Ct.  525,  50  L.  ed.  867,  5  Ann. 
Cas.  1).  In  Joyner  v.  Joyner,  supra,  it  was  held  that  a  divorce 
granted  in  another  State  on  grounds  which  were  in  accordance 
with  recognized  principles  involving  the  marriage  state,  and  with 
reasonable  notice  of  the  pendency  of  the  suit  by  publication  and 
the  mailing  of  a  copy,  would  be  recognized  by  the  courts  of  this 
State  on  the  ground  of  comity.  But  no  principle  of  comity  can 
be  invoked  to  give  extra-territorial  effect  to  a  judgment  obtained 
by  fraud,  and  without  notice.  In  the  present  case  the  husband 
denied  the  truthfulness  of  the  grounds  upon  which  the  wife  pred- 
icated her  prayer  for  divorce.  The  judge  was  authorized  to  find, 
that  the  wife  had  no  actual  domicile  in  the  State  of  Alabama ;  that 
she  conunenced  her  suit  almost  on  arrival  at  Evergreen,  and  re- 
turned to  Georgia  within  fifty  or  sixty  days,  and  before  the  grant 
•  of  the  divorce  decree ;  that  she  represented  to  the  court  that  she 
did  not  know  the  whereabouts  of  her  husband,  although  she  was 
carrying  on  a  correspondence  with  him  during  the  pendency  of 
her  suit  for  divorce.  As  the  court  was  at  liberty  to  disregard 
the  Alabama  decree  under  the  full  faith  and  credit  clause  of  the 
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Federal  constitution,  we  tliink  that  he  was  right  in  denying  any 
effect  to  the  decree  obtained  under  the  facts  developed  on  the 
habeas-corpus  hearing. 

2.  We  do  not  deem  it  either  instructive  or  edifying  to  further 
set  out  the  details  of  the  evidence  as  bearing  upon  the  courts 
discretion  in  awarding  the  child  to  the  father.  We  think  his 
decision  was  well  within  the  bounds  of  legal  discretion  in  awarding 
the  child  to  his  father,  and  we  decline  to  disturb  his  judgment. 
Judgment  affirmed.    All  the  Justices  concur. 


POSTAL  TELEGRAPH-CABLE  COMPAXY  v.  MATOB  AXD 
COUNCIL  OF  CORDELE. 

Where  a  city  by  ordinance  laid  a  tax  of  $100  on  every  telegraph  com- 
pany doing  business  within  the  city,  or  in  lien  thereof  required  such 
companies  to  pay  $2  for  each  and  every  pole  within  the  city  limits, 
which  tax  affected  the  entire  business  of  such  companies,  both  inter- 
state and  domestic,  such  an  ordinance  is  unconstitutional  and  void  as 
against  a  company  doing  an  interstate  business. 
Decembeb  11,  1912. 

The  Court  of  Appeals  certified  the  following  questions: 
"An  ordinance  of  the  City  of  Cordele  laid  a  tax  of  $100  for 
revenue  purposes  upon  every  telegraph  company  doing  business  in 
the  City  of  Cordele,  or,  in  lieu  thereof,  required  each  of  such  com- 
panies to  pay  $2  for  each  and  every  pole  used  in  the  city  limits. 
The  Postal  Telegraph-Cable  Company,  having  failed  to  pay  the 
tax,  was  adjudged  guilty  and  sentenced  to  pay  the  penalty  pre- 
scribed in  another  ordinance  of  the  city.  Defenses  were  filed  to 
the  effect  that  the  ordinance  was  unreasonable,  and  was  also  void 
as  being  an  unlawful  interference  with  interstate  commerce.  The 
undisputed  facts  were  as  follows:  *The  Postal  Company  was  and 
is  engaged  principally  in  the  transmission  of  telegraph  messages 
between  different  points  in  the  several  States  of  the  United  States, 
and  between  those  points  and  foreign  countries,  and  is  therefore 
engaged  in  doing  an  interstate-commerce  business,  as  well  as  an 
international-commerce  business.  Some  years  ago  it  accepted  the 
act  of  Congress  approved  July  24,  1866,  and  the  amendments 
and  supplements  thereto,  and  is  operating  under  the  terms  of  said 
act  and  in  accordance  with  its  provisions ;  that  by  virtue  thereof  its 
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poles  and  wires  have  been  at  all  times,  and  are  now  used  for  the 
transmission  of  telegraphic  messages  of  the  United  States  gov- 
ernment and  various  departments  thereof,  at  prices  fixed  from 
'time  to  time  by  the  Postmaster-General  of  the  United  States,  in 
accordance  with  the  terms  of  said  act  of  Congress.  The  highways 
upon  which  its  poles  and  wires  are  constructed  and  operated  are 
post-roads  and  post-routes  within  the  meaning  of  said  act  of  Con- 
gress defining  post-roads  and  postrroutes.  The  poles  and  wires 
and  telegraph  lines  belonging  to  said  Postal  Company  and  located 
within  the  corporate  limits  of  the  City  of  Cordele  are  each  and 
all  parts  of  its  general  telegraph  system  running  into  and  through 
every  State  in  the  United  States  and  connecting  with  submarine 
cables  operated  from  the  United  States  to  Europe  and  other  foreign 
countries,  and  messages  transmitted  over  said  line  in  and  through 
said  City  of  Cordele  are  in  part  telegraphic  messages  between 
different  States  of  the  United  States  and  between  the  United  States 
and  foreign  countries.  The  Postal  Company  was  and  is  engaged 
in  the  transmission  of  telegraphic  messages  from  and  to  the  City 
of  Cordele  and  other  points  in  the  State  of  Georgia,  and  to  the 
extent  of  the  business  so  conducted  by  it  between  different  points 
in  the  State  of  Georgia  it  is  likewise  engaged  in  an  intrastate 
business.  There  are  now  engaged  in  the  business  of  transmitting 
telegraphic  messages  to  and  from  the  City  of  Cordele  only  two 
telegraphic  companies,  to  wit,  the  said  Postal  Company  and  the 
Western  Union  Telegraph  Company.  Prior  to  the  entrance  of 
eaid  Postal  Company  into  the  State  of  Georgia,  and  the  City  of 
Cordele,  about  twenty  years  ago,  all  of  the  telegraphic  business 
of  every  character  whatsoever  was  done  and  controlled  wholly  by 
said  Western  Union  Telegraph  Company,  or  its  predecessor, 
which  then,  until  said  Postal  Company  entered  said  field,  main- 
tained and  enjoyed  a  monopoly  of  the  telegraph  business  in  the 
State  of  Georgia  and  City  of  Cordele.  By  reason  of  certain  .ad- 
vantageous arrangements  between  the  Western  Union  Telegraph 
Company  and  the  railway  companies  operating  their  lines  into 
and  from  the  City  of  Cordele,  and  because  said  Western  Union 
Telegraph  Company  had  a  monopoly  of  said  business,  it  alone 
had  and  has  the  right  and  privilege  to  use  the  rights  of  way  of 
said  railway  companies  for  the  erection  of  its  poles  and  wires 
used  in  connection  with  the  transmission  of  its  telegraph  messages, 
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with  a  few  exceptions  where  such  rights  of  way  have  since  been 
acquired  by  the  Postal  Company  by  condemnation;  and  likewise 
the  Western  Union  Company  enjoyed  and  still  enjoys  an  ex- 
clusive privilege  to  the  use  of  the  equipment  and  other  facilities 
furnished  by  said  railway  companies  in  and  about  the  maintenance 
and  operation  of  its  telegraph  lines.  By  reason  of  the  superior 
advantage  so  enjoyed  by  said  Western  Union  Company,  and  by 
reason  of  the  long  term  of  years  during  which  it  enjoyed  a 
monopoly  of  the  business  [of]  transmitting  telegraph  messages  in 
the  State  of  Georgia  and  City  of  Cordele,  the  said  Western  Union 
Company  has  in  existence  and  operation  a  much  larger  number 
of  telegraph  offices  in  the  State  of  Georgia  and  in  the  United 
States  than  the  Postal  Company,  there  being  in  operation  by  said 
Western  Union  Company  in  the  State  of  Georgia  about  545  offices 
of  large  and  small  importance,  and  by  the  Postal  Company  40 
offices  of  large  and  small  importance,  which  propori:ion  continues 
as  to  the  entire  United  States  substantially  the  same  as  in  the 
State  of  Georgia.  For  this  reason,  the  business  done  by  the  Western 
Union  Company  in  the  City  of  Cordele,  both  interstate  and  intra- 
state, is  largely  in  excess  of  the  business  done  by  the  Postal  Com- 
pany. The  total  gross  receipts  of  the  office  of  the  Postal  Company 
at  Cordele  during  the  year  1911  amounted  to  $1,303.44,  of  which 
$825.32  was  on  account  of  interstate  business,  and  $478.12  on  ac- 
count of  intrastate  business.  The  total  expenses  of  the  office  at 
Cordele  during  the  year  1911  amounted  to  $1,359.80,  of  which 
$860.75  was  property  apportioned  and  chargeable  to  interstate 
traffic  and  $499.05  apportioned  and  chargeable  to  intrastate 
traffic.  The  total  gross  receipts  of  the  Western  Union  Company 
at  its  office  in  Cordele  from  February  1,  1911,  to  February  1, 
1912,  amounted  to  $4,299.36.  The  total  expense  of  its  said  office 
at  Cordele  for  said  term  amounted  in  the  aggregate  to  $2,275.32. 
Its-  receipts  at  said  office  for  said  term  on  account  of  intrastate 
traffic  amounted  to  $2,071.45.  '  The  expenses  of  said  office  for  said 
term  are  properiy  appori;ionable  to  the  interstate  business  and  in- 
trastate business,  according  to  their  respective  amounts.  The 
figures  named  as  to  the  receipts  and  disbursements  both  by  the 
Postal  Company  and  by  the  Western  Union  Company  do  not 
take  into  consideration  any  interest  on  the  investment  in  said 
city  by  either  company.    The  total  interstate  business  done  by  the 
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Postal  Company  in  the  State  of  Georgia  during  the  year  1911 
amounted  in  gross  receipts  to  $231,062.17.  The  total  expenses  in- 
curred by  it  in  the  operation  of  said  business  during  said  year, 
properly  apportioned  to  said  interstate  business,  without  taking 
into  account  any  general  office  expenses  or  interest  on  the  invest- 
ment, amounted  to  $258,255.34.  The  total  intrastate  business  done 
by  the  Postal  Company  in  the  State  of  Georgia,  during  the  year 
1911,  amounted  in  gross  receipts  to  $49,028.38.  The  total  expenses 
incurred  by  it  in  the  operation  of  said  intrastate  business  during 
said  year  properly  apportionable  thereto,  without  taking  into  con- 
sideration any  of  said  general  oflSce  expenses  or  interest  on  the 
investment,  amounted  to  $53,575.88.  The  taxable  value  of  all  of 
the  properties  of  the  Postal  Company  located  in  said  State  of 
Georgia,  including  both  its  physical  property  and  its  franchises, 
as  fixed  by  the  authorities  of  the  State  of  Georgia  for  the  year 
1911,  was  $231,717,  and  the  portion  thereof  located  within  the 
corporate  limits  of  the  City  of  Cordele,  as  fixed  by  said  taxing 
authorities,  amoimted  to  $180.  The  business  of  the  Western  Union 
in  the  City  of  Cordele  and  in  the  State  of  Georgia  is  larger  than 
that  of  the  Postal,  because  of  the  former^s  superior  advantages 
hereinbefore  referred  to,  and  because  of  its  larger  number  of  offices 
in  the  State  of  Georgia,  and  not  because  of  its  superior  diligence, 
management,  or  business  methods  which,  under  competition,  might 
have  reduced  or  so  affected  the  Postal  business  as  to  render  it 
unprofitable.  There  are  only  two  telegraph  companies  engaged  in 
business  in  Georgia.  They  are,  under  the  laws  of  said  State, 
subject  to  such  rules  and  regulations  as  may  be  prescribed  for 
the  government  of  their  business  by  the  railroad  commission  of 
the  State  of  Georgia,  within  the  limits  imposed  by  law  upon  said 
commission,  and,  among  other  things,  the  railroad  commission  in 
connection  with  their  supervision  and  control  of  the  intrastate 
business  of  telegraph  companies  has  fixed  the  tariff  or  charges 
for  the  intrastate  messages  at  twenty-five  cents  each,  and  has 
prohibited  telegraph  companies  from  demanding  or  collecting  any 
charge  in  excess  of  such  fixed  charge.  The  commission  has  pro- 
mulgated a  rule  or  regulation  prohibiting  telegraph  companies 
from  discontinuing  any  offices  opened  by  it  in  the  State  of  Georgia, 
without  first  obtaining  the  permission  or  consent  of  the  commis- 
sion.    Another  rule  prohibits  the  increase  of  charges  as  to  intra- 
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state  business,  except  with  the  consent  of  the  commission.  Another 
rule  requires  telegraph  companies  operating  their  offices  for  in- 
terstate business  in  the  City  of  Cordele  to  likewise  receive  and 
transmit  all  messages  offered  to  it  which  are  intrastate  in  character. 
The  levying  of  said  taxes  against  the  Postal  Company  by  said  City 
of  Cordele  is  purely  for  the  purpose  of  raising  revenues  for  said 
city.  The  city  is  put  to  no  expense  of  any  character  whatever  in 
connection  with  the  business  done  by  said  company  within  the 
corporate  limits.  It  is  under  no  expense  for  inspecting  the  wires 
of  said  Postal  Company.  The  Postal  Company  has  no  poles  within 
the  corporate  limits  of  the  City  of  Cordele;  its  wires  are  strung 
upon  the  poles  of  other  companies  which  pay  the  license  tax  thereon. 
The  Postal  Company  paid  before  and  during  the  year  1911,  and 
stands  ready  at  all  times  hereafter  to  pay,  the  valid  or  legal  ad 
valorem  taxes  which  have  been  or  may  be  exacted  of  it  both  by  the 
State  of  Georgia  and  the  City  of  Cordele.  The  total  ad  valorem 
taxes  paid  by  it  in  the  State  of  Georgia  during  the  year  1911 
amounted  to  $3,539.98,  and  in  the  distribution  thereof  in  accord- 
ance with  the  laws  of  the  State  of  Georgia  the  amount  received 
therefrom  by  the  City  of  Cordele  was  $2.59.  In  addition  to  the 
ad  valorem  taxes  paid  by  said  company  during  said  year,  it  paid 
out,  by  way  of  occupation  taxes  to  the  various  towns,  cities,  and 
other  municipalities  in  said  State,  the  sum  of  $2,072.67.  The 
Postal  Company  is  not  engaged  in  transmitting  telegrams  from 
any  portion  of  the  City  of  Cordele  to  another  portion  of  said  city, 
nor  is  it  engaged  in  receiving  telegrams  sent  from  one  portion  of 
said  city  to  another  portion  of  said  city,  but  is  engaged  only  in 
transmitting  telegrams  from  the  City  of  Cordele  to  points  outside 
of  the  City  of  Cordele  and  receiving  telegrams  in  said  city  from 
points  outside  thereof.  The  fee  to  the  streets  and  roads  in  the  City 
of  Cordele  is  not  in  the  city,  but  in  abutting-property  owners/ 

"1.  Is  the  case  controlled  by  the  principle  of  the  decision  of 
the  Supreme  Court  in  Atlantic  Postal  Telegraph-Cable  Co,  v. 
Mayor  etc.  of  Savannah,  133  Ga.  ^^  [65  S.  E.  184],  and  is  the 
ordinance  unreasonable  and  void  un^er  the  principle  of  that  de- 
cision, or  do  the  facts  bring  the  case  within  the  principle  of  the 
decision  in  Atlantic  Postal  Telegraph-Cable  Co,  V.  Mayor  etc.  of 
Savannah,  136  Oa.  657  [71  S.  E.  1115]  ? 
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"2.  Is  the  ordinance  in  question  void  as  being  an  unlawful  in- 
terference with  interstate  commerce?" 

J.  T.  Hill  and  Anderson,  Felder,  Rountree  £  Wilson,  for  plain- 
tiff in  error.    E.  F.  Strozier,  contra. 

Hill,  J.  The  answer  to  the  last  question  propounded  by  the 
Court  of  Appeals  controls  this  case,  namely:  "Is  the  ordinance  in 
question  void  as  being  an  unlawful  interference  with  interstate 
commerce?"  If  the  ordinance  is  void,  the  question  of  whether 
the  tax  is  void  because  it  is  unreasonable  can  not  affect  the  result 
here  reached.  It  would  be  improfitable,  therefore,  to  enter  into  a 
discussion  of  the  first  question  propounded. 

In  the  view  we  take  of  the  case,  the  ordinance  in  question  is 
absolutely  void  as  being  an  unlawful  interference  with  interstate 
commerce.  The  constitution  of  the  United  States  declares  that 
Congress  shall  have  power  "to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian  tribes." 
Const.  U.  S.  art.  1,  sec.  8,  par.  3  (Civil  Code,  §  6644).  The 
question  arises,  therefore,  whether  telegraphic  messages  are  com- 
merce within  the  meaning  of  the  constitution  of  the  United  States. 
This  question  has  been  answered  in  the  afiSrmative  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640  (8  Sup.  Ct.  1383,  32  L.  ed.  311),  in  the  following 
language:  "Where  a  telegraph  company  is  doing  the  business  of 
transmitting  messages  between  different  States,  and  has  accepted 
and  is  acting  under  the  telegraph  law  passed  by  Congress  July 
24th,  1866,  no  State  within  which  it  sees  fit  to  establish  an  oflBce 
can  impose  upon  it  a  license  tax,  or  require  it  to  take  out  a  license . 
for  the  transaction  of  such  business."  "Telegraphic  communica- 
tions are  commerce,  as  well  as  in  the  nature  of  postal  service;  and 
if  carried  on  between  different  States,  they  are  interstate  com- 
merce, and  within  the  power  of  regulation  conferred  upon  Congress, 
free  from  the  control  of  State  regulations,  except  such  as  are  strictly 
of  a  police  character;  and  any  State  regulations  by  way  of  tax  on 
the  occupation  or  business,  or  requiring  a  license  to  transact  such 
business,  are  unconstitutional  and  void.^'  "A  general  license  tax 
on  a  telegraph  company  affects  its  entire  business,  interstate  as 
well  as  domestic  or  internal,  and  is  unconstitutional."  In  Western 
Union  Tel.  Co.  v.  Alabama  State  Board  of  Assessment,  132  U.  S. 
472,  473  (10  Sun.  Ct.  161,  33  L.  ed.  409),  it  was  said  that  "The 
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principle  is,  in  regard  to  telegraph  companies  which  have  accepted 
the  provisions  of  the  act  of  Congress  of  July  24,  1866,  sections 
5263  to  5268  of  the  Eevised  Statutes  of  the  United  States,  that 
they  shall  not  be  taxed  by  the  authorities  of  a  State  for  any  mes- 
sages, or  receipts  arising  from  messages,  from  points  within  the 
State  to  points  without  or  from  points  without  the  State  to  points 
within,  but  that  such  taxes  may  be  levied  upon  all  messages  carried 
and  delivered  exclusively  within  the  State.  The  foundation  of 
this  principle  is  that  messages  of  the  former  class  are  elements  of 
commerce  between  the  States  and  not  subject  to  legislative  con- 
trol of  the  States,  while  the  latter  class  are  elements  of  internal 
commerce  solely  within  the  limits  and  jurisdiction  of  the 
State,  and  therefore  subject  to  its  taxing  power.  The  following 
cases  in  this  court  have  fully  developed  and  established  this  prop- 
osition: Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S. 
1  [24  L.  ed.  708] ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460  [26 
L.  ed.  1067] ;  Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S. 
530  [8  Sup.  Ct.  961,  31  L.  ed.  790] ;  Ratterman  v.  Western  Union 
Tel.  Co.,  127  U.  S.  411  [8  Sup.  Ct.  11^7,  32  L.  ed.  229] ;  Leloup 
t'.  Port  of  Mobile,  127  U.  S.  640  [8  Sup.  Ct.  1383,  32  L.  ed. 
311];  Fargo  v.  Michigan,  121  U.  S.  230  [7  Sup.  Ct.  857,  30  L. 
ed.  888] ;  Philadelphia  and  Southern  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326  [7  Sup.  Ct.  1118,  30  L.  ed.  1200]."  It  ap- 
pears in  the  recital  of  facts  in  this  case  that  the  plaintiff  had  ac- 
cepted the  provisions  of  the  act  of  Congress  of  July  24,  1866 
(sections  5263  to  5268  of  the  Eevised  Statutes  of  the  United  States 
(U.  S.  Comp.  St.  1901,  p.  3579)),  just  referred  to.  The  State 
can  not,  in  the  exercise  of  its  police  power,  defeat  or  impair  a 
riglit  guaranteed  by  the  constitution  of  the  United  States,  or  any 
valid  law  passed  by  Congress  in  pursuance  thereof.  Gibbons  v. 
Ogden,  9  Wheat.  1,  210  (6  L.  ed.  23) ;  M.,  K.  &  T.  By.  Co.  v. 
Haber,  169  U.  S.  613,  625,  626  (18  Sup.  Ct.  488,  42  L.  ed.  878). 
And  see  WilUams  v.  Talladega,  226  U.  S.  404  (33  Sup.  Ct.  116). 
The  construction  placed  upon  the  constitution  of  the  United 
States  and  laws  passed  by  Congress  in  pursuance  thereof  by  the 
Supreme  Court  of  the  United  States  is  binding  upon  State  courts. 
In  the  agreed  statement  of  facts  it  appears  that  "The  Postal 
Company  was  and  is  engaged  principally  in  the  transmission  of 
telegraph  messages  between  different  points  in  the  several  States 
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of  the  United  States,  and  between  those  points  and  foreign  coun- 
tries, and  is  therefore  engaged  in  doing  an  interstate-commerce 
business/'  It  follows  from  the  facts  in  this  case,  and  the  decisions 
of  the  Supreme  Court  of  the  United  States  cited  supra,  that  the 
ordinance  of  the  City  of  Cordele  in  question  is  an  unlawful  in- 
terference with  interstate  commerce,  and  is  therefore  unconstitu- 
tional and  unenforceable.  All  the  Justices  concur. 


FLOYD  r.  KICKLIGHTER  ei  al. 

1.  An  equitable  petition  alleged  in  part  as  follows:  Plaintiff  and  de- 
fendant entered  into  "a  partnership  agreement"  for  the  purpose  of 
buying  and  selling  a  certain  tract  of  land.  Defendant  represented  that 
he  had  an  option  upon  the  land,  or  could  buy  it,  the  purchase-price 
being  approximately  $15,000.  He  agreed  to  endeavor  to  perfect  the 
option  and  to  use  his  time  and  efforts  therefor,  and  to  sell  the  property 
for  a  greater  price,  there  being  a  purchaser  to  whom  it  was  con- 
templated it  could  be  thus  sold.  Plaintiff  agreed  to  advance  the  pur- 
chase-price, namely,  $15,000,  or  such  sum  as  might  be  necessary  for 
that  purpose.  When  the  property  should  be  sold,  the  proceeds  were 
to  go  first  for  the  repayment  of  the  purchase-price  advanced  and  all 
expenses  inrurred  in  connection  with  the  purchase  and  sale,  and  the 
remainder  was  to  be  divided  equally  between  the  two  parties.  They 
were  to  be  jointly  liable  for  expenditures;  and  whatever  expense  was 
incurred  by  the  defendant  in  connection  with  the  purchase  and  sale, 
and  likewise  interest  on  the  simi  advanced  by  the  plaintiff,  or  used  in 
the  purchase  of  the  property,  for  the  time  it  was  actually  used  for 
the  benefit  of  the  parties,  was  to  be  charged  against  their  joint  ac- 
count. The  plaintiff  was  to  render  such  assistance  as  he  might  be 
able  to  do  in  perfecting  the  transaction,  and  the  defendant  agreed  to 
conduct  all  negotiations  for  the  purchase  and  resale.  Held,  that  such 
allegations  sufficiently  stated  a  case  of  partnership  to  withstand  a  gen- 
eral demurrer. 

2.  If  a  contract  forming  a  partnership  specifies  no  time  for  its  com- 
mencement, it  commences  immediately. 

3.  A  contract  of  the  character  diescribed  in  the  first  headnote  was  not 
invalid  for  want  of  mutuality. 

4.  If  two  persons  form  a  partnership  for  the  purpose  of  buying  and  sell- 
ing a  particular  tract  of  land  which  it  is  estimated  will  cost  $15,000, 
and  one  of  them  agrees  to  furnish  that  sum  or  the  amount  necessary  to 
effectuate  the  purchase,  such  an  agreement  is  not  invalid  on  the  ground 
of  indefiniteness  as  to  the  amount  which  may  be  necessary  for  such 
purpose. 

5.  The  petition  was  not  subject  to  general  demurrer. 

December  12,  1912. 
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Equitable  petition.  Before  Judge  Bell.  Fulton  superior  court. 
October  21,  1911. 

James  S.  Floyd  filed  a  petition  against  H.  K.  Kicklighter  and 
others,  seeking,  among  other  things,  the  dissolution  of  an  alleged 
partnership,  and  the  recovery  of  a  judgment  against  Kicklighter 
for  one  half  of  the  profits  of  the  partnership.  The  presiding  judge 
dismissed  the  case  on  general  demurrer,  and  the  plaintiflE  excepted. 
The  petition  as  amended  alleged,  among  other  things,  the  follow- 
ing: About  March  Ist,  1910,  plaintiff  and  Kicklighter  "entered 
a  partnership  agreement  under  and  by  virtue  of  the  terms  whereof 
the  parties  agreed  as  follows:**  Kicklighter  claimed  to  have  an 
option  or  that  he  could  purchase  certain  property  known  as  the 
Turner  property,  containing  seventy-two  acres,  more  or  less,  the 
purchase-price  of  said  property  to  be  approximately  $15,000,  "said 
Kicklighter  agreeing  to  endeavor  to  perfect  said  option  and  right 
of  purchase,  use  his  time  and  efforts  therefor,  and,  when  said  prop- 
erty was  purchased,  to  endeavor  to  sell  the  same  at  a  greater  price 
than  that  which  was  to  be  paid  for  said  property,  that  is  to  say, 
at  a  profit.  Petitioner  herein  agreed  to  finance  the  proposition, 
that  is  to  say,  he  agreed  to  advance  the  purchase-price  of  said 
property,  to  wit,  $15,000,  or  such  other  sum  as  might  be  necessary 
to  purchase  the  same,  and  when  said  property  was  resold  or  should 
be  resold  the  proceeds  should  go  first  for  the  payment  of  said 
$15,000,  or  the  purchase-price  and  all  expenses  incurred  in*  con- 
nection with  the  purchase  and  sale  of  the  same,  and  the  remainder 
thereof  to  be  divided,  share  and  share  alike,  between  defendant  and 
said  Kicklighter.  That  said  Kicklighter  represented  and  claimed 
and  stated  at  said  time  that  he  could  dispose  of  said  property  to 
the  United  States  Government  for  $25,000.  It  was  also  agreed 
and  understood  that  the  parties  were  to  be  jointly  liable  for  the 
expenditures  in  connection  with  the  purchase  and  sale  of  said 
property,  and  that  whatever  expense  was  incurred  by  Kicklighter 
in  connection  with  the  purchase  and  sale  of  said  property  should 
be  charged  against  the  joint  account  of  the  said  parties,  and  like- 
wise interest,  without  specifying  the  per  cent,  per  annum,  should 
be  cliarged  to  their  joint  account  and  paid  to  plaintiff  on  whatever 
amount  or  sum  of  cash  plaintiff  advanced  or  wAs  used  in  the  pur- 
chase of  said  property  for  the  time  said  money  was  actually  being 
used  for  the  benefit  of  said  parties.     Petitioner  shows  that  said 
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agreement  was  consummated,  and  that  as  a  part  of  said  partnership 
agreement  he  agreed  to  advance  the  sum  herein  specified,  to  render 
snch  assistance  as  he  might  be  able  in  perfecting  said  deal,  and,  on 
the  other  hand,  the  said  Kicklighter  agreeing  to  conduct  all  nego- 
tiations for  the  purchase  and  resale  of  said  property/^ 

The  plaintiff  arranged  for  the  money  which  he  was  to  advance. 
From  time  to  time  he  made  inquiries  of  Kicklighter  as  to  the 
status  of  the  transaction,  and  the  latter  by  his  "acts  and  words" 
led  the  plaintiff  to  believe  that  he  was  continuing  to  negotiate  for 
the  purchase  of  the  land.  Finally,  hearing  from  indirect  sources 
that  the  trade  was  being  consummated,  plaintiff  again  approached 
Kicklighter  to  ascertain  the  status  of  affairs,  and  was  told  by  Kick- 
lighter  that  he  did  not  intend  to  recognize  the  plaintiff  as  being 
entitled  to  any  of  the  profits  in  the  transaction,  and  that  he  would 
refuse  to  pay  any  to  the  plaintiff,  and  said  that  he  might  take  such 
action  as  he  saw  proper.  In  fact  Kicklighter  made  some  arrange- 
ment with  another  person  to  procure  the  money,  the  details  of 
which  the  plaintiff  does  not  know.  Kicklighter  bought  the  land 
and  sold  it  to  the  same  purchaser  contemplated  in  the  agreement 
between  plaintiff  and  defendant,  at  a  profit  of  $10,000.  The  pur- 
chaser was  the  Federal  government,  and  its  agent  has  not  yet  paid 
over  the  purchase-price.  Kicklighter  and  the  other  person  with 
whom  he  negotiated  for  the  loan  of  money  were  made  parties ;  and 
it  was  prayed,  that  such  third  party  be  allowed  to  set  up  any  bona 
fide  claim  he  might  have  to  any  part  of  the  purchase-price;  that 
the  partnership  between  plaintiff  and  Kicklighter  be  dissolved; 
that  an  accounting  be  had ;  that  plaintiff  have  a  judgment  against 
Kicklighter  for  $5,000;  that  an  injunction  be. granted;  that  a  re- 
ceiver be  appointed  to  hold  the  purchase-money;  and  for  general 
relief  and  process. 

Moore  &  Pomeroy,  for  plaintiff. 

Jolin  L.  Hopkins  &  Sons,  for  defendants. 

Lumpkin,  J.     (After  stating  the  foregoing  facts.) 

1.  Frequent  efforts  have  been  made  to  formulate  a  definition 
of  partnership,  which  would  be  at  once  brief  and  comprehensive; 
but  owing  to  the  great  variety  of  partnership  agreements,  this 
has  been  found*  difficult,  if  not  impossible.  Lord  Lindley  has  col- 
lected, discussed,  and  criticised  a  number  of  them.  Lindley  on 
Partnership  (7th  ed.),  10  et  seq.    His  criticism  on  some  of  them 
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has  in. turn  been  criticised  by  Mr.  Clement  Bates.  1  Bates  on 
Partnership,  §  1.  A  definition  which  has  been  often  quoted  in  this 
country  is  that  contained  in  Story  on  Partnership  (7th  ed.),  §  2, 
as  follows:  "Partnership,  often  called  copartnership,  is  usually 
defined  to  be  a  voluntary  contract  between  two  or  more  competent 
persons  to  place  their  money,  effects,  labor,  and  skill,  or  some  or 
all  of  them,  in  lawful  commerce  or  business,  with  the  understand- 
ing that  there  shall  be  a  communion  of  the  profits  thereof  between 
them.^'  It  has  been  said,  however,  that  partnership  is  not  strictly 
the  contract  itself,  but  the  relation  arising  from  the  contract. 

Many  efforts  have  been  made  to  declare  some  test  or  tests  which 
could  be  applied  to  the  determination  of  whether  a  partnership 
existed  or  not.  But,  as  in  the  effort  to  define  a  partnership,  the 
result  has  not  been  entirely  satisfactory.  Certain  indicia  of  the 
existence  of  a  partnership  or  its  non-existence  have  been  found, 
but  the  ingenuity  and  variety  of  agreements  of  contracting  parties 
have  made  it  difficult  to  provide  an  invariable  test,  especially  as 
between  the  parties  themselves.  In  earlier  English  cases  an  agree- 
ment to  share  net  profits,  as  such,  was  said  to  make  the  contracting 
parties  partners  as  to  third  persons,  though  not  necessarily  so 
inter  se.  But  various  exceptions  arose,  such  as  measuring  the 
compensation  of  a  mere  agent  or  employee  by  a  sum  equal  to  a 
share  in  the  profits  (which  readily  drifted  into  the  less  exact  form 
of  agreeing  to  pay  him  for  his  services  with  a  given  share  in  the 
profits,  though  he  had  no  interest  therein  or  control  thereof  as 
owner),  agreements  as  to  voyages,  tenants  in  common,  etc.  So  a 
suggestion  of  mutual  agency  las  a  test  has  been  met  with  the  crit- 
icism, that  if  there-  is  a  partnership,  mutual  agency  results,  but 
may  be  regulated  and  controlled,  as  between  the  partners  them- 
selves, by  agreement ;  that  this  is  not  properly  a  test,  and  that  in 
such  cases  agency  is  deduced  from  partnership,  rather  than  part- 
nership from  agency.  Still  it  is  an  incident  or  indicium  pointing 
toward  partnership. 

In  1860  the  decision  of  the  House  of  Lords  in  Cox  v.  Hickman 
(8  H.  L.  Cas.  268)  brought  about  a  great  change  in  the  view  pre- 
viously entertained,  made  the  determination  of  whether  a  part- 
nership existed  as  to  third  parties  (except  where  there  was  an 
estoppel  by  the  holding  out  of  one  to  the  world  as  a  partner)  very 
similar  to  the  determination  of  the  same  question  between   the 
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parties^  and  dealt  largely  with  the  question  of  mutual  agency  and 
the  real  contract  and  intent  as  important  tests.  Even  in  that 
case  and  others  following  it,  however,  it  was  recognized  that  par- 
ticipation in  net  profits  furnished  a  cogent,  and  sometimes  a  con- 
clusive, evidence  of  a  partnership.  There  too  the  agreement  under 
consideration  arose  from  the  effort  of  creditors  to  obtain  payment 
of  debts  due  to  them.  In  this  State  the  common  law  was  adopted 
as  it  existed  long  before  the  decision  in  Cox  v.  Hickman,  supra. 
By  section  3158  of  the  Civil  Code  it  is  declared:  "A  joint  interest 
in  the  partnership  property,  or  a  joint  interest  in  the  profits  and 
losses  of  the  business,  constitutes  a  partnership  as  to  third  persons. 
A  common  interest  in  profits  alone  does  not.^' 

In  the  present  case  we  are  not  dealing  with  what  would  con- 
stitute a  partnership  as  to  third  persons,  but  between  the  parties 
themselves.  The  two  things  are  not  identical  in  this  State.  But 
the  former  casts  light  upon  the  latter,  because  if  persons  are  not 
partners  as  to  third  parties,  they  can  not  well  be  partners  between 
themselves;  and  the  discussions  of  what  is  a  partnership,  what 
are  its  incidents,  and  what  are  types  of  partnership  agreements  in 
cases  arising  between  alleged  partners  and  third  parties  often  throw 
light  upon  the  views  of  the  court  announcing  them  in  regard  to 
contracts  which  would  constitute  persons  partners  inter  se.  Still 
the  test  of  partnership  is  not  exactly  the  same.  By  section  3165 
of  the  Civil  Code  it  is  declared  that  "A  partnership  may  be  created 
either  by  written  or  parol  contract,  or  may  arise  from  a  joint 
ownership,  use,  and  enjojTnent  of  the  profits  of  undivided  property, 
real  or  personal.^'  This  statement  is  not  exhaustive  of  what  may 
create  a  partnership  inter  se.  Nor  does  the  code  seem  to  have 
intended  to  change  the  rule  previously  announced.  Powell  v. 
Moore,  Marsh  &  Co.,  79  Oa.  528,  529  (4  S.  E.  383).  Section  3156 
declares:  "As  among  partners,  the  extent  of  the  partnership  is 
determined  by  the  contract  and  their  several  interests.  As  to  third 
persons,  all  are  liable,  not  only  to  the  extent  of  their  interest  in 
the  partnership  property,  but  also  to  the  whole  extent  of  their 
separate  property.^'  In  Huggins  v.  Huggins,  117  Oa.  151,  153-157 
(43  S.  E.  759),  these  sections  of  the  code  are  discussed.  On  page 
157  it  is  said  that  "A  joint  interest  in  profits  and  losses  is  gen- 
erally indicative  erf  a  partnership  inter  se,  but  not  necessarily  so; 
and  therefore  the  law  will  not  from  this  fact  alone  infer  a  part- 
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nership  between  the  parties/*  The  learned  Justice  who  ^ote  the 
opinion  probably  meant,  by  the  last  clause  of  the  sentence  quoted, 
that  from  a  joint  interest  in  profits  and  losses  alone  the  law  would 
not  conclusively  infer  a  partnership  between  the  parties.  He  could 
hardly  have  meant  that  such  joint  interest  was  generally  indicative 
of  a  partnership,  but  that  proof  of  an  agreement  for  such  joint 
interest  in  the  profits  and  losses  of  a  business  would  not  authorize 
a  finding  that  a  partnership  existed,  if  nothing  else  appeared.  In 
22  Am.  &  Eng.  Enc.  Law  (2d  ed.),  40,  it  is  said:  "An  agreement 
to  share  both  the  profits  and  the  losses  or  expenses  of  a  business 
has  been  held  in  some  cases  to  be  conclusive  evidence  of  a  partner- 
ship ;  and  certainly  where  such  an  agreement  has  been  proved,  the 
parties  have  usually  been  held  to  be  partners,  many  cases  referring 
to  such  a  contract  as  the  test  of  partnership  or  the  type  of  a  part- 
nership agreement.  Under  the  old  doctrine  [i.  e.  before  the  de- 
cision in  Cox  V.  Hickman]  it  was,  of  course,  conclusive  of  liability 
as  a  partner  to  third  parties.  But  an  agreement  to  share  profits 
and  losses  does  not  absolutely,  and  as  a  matter  of  law,  create  a 
pariaiership;  and  if  other  circumstances  in  the  transaction  show- 
that  the  parties  did  not  intend  (in  the  legal  sense  heretofore  ex- 
plained)  to  create  a  partnership,  none  is  created.  The  true  rule 
is  that  such  an  agreement  is  merely  prima  facie  evidence  of  a 
partnership.'*    Numerous  cases  are  cited  in  support  of  the  text. 

It  has  often  been  declared  that  a  partnership  is  created  inter 
se  only  where  the  parties  so  intend.  But,  broadly  stated,  this 
expression  may  be  misleading.  "The  intent  which  is  controlling 
is  the  intent  to  contract  for  those  things  which  the  law  declares 
constitute  a  partnership.  If  the  parties  intend  to  enter  into  such 
a  contract  and  actually  do  so,  they  will  be  partners  although  they 
may  have  intended  to  avoid  this  consequence  or  may  even  have 
expressly  stipulated  that  they  are  not  to  be  partners.^'  22  Am.  & 
Eng.  Enc.  Law  (2d  ed.),  p.  26,  and  citations;  1  Bates  on  Part- 
nership, §  17.  A  partnership  may  be  created  for  a  single  venture 
or  enterprise.  30  Cyc.  372 ;  Hill  v.  Sheibley,  68  Oa.  556 ;  Solomon 
v.  Solomon,  2  (?a.  18.  Partners  may  jointly  own  the  capital  stock; 
but  this  is  not  essential  to  the  existence  of  a  partnership.  One 
may  furnish  all  the  capital,  and  the  other  furnish  his  skill  and 
labor,  and  they  may  nevertheless  be  partners,  the  two  sharing  the 
expenses  and  the  profits  and  losses  of  the  business.    Joint  owner- 
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ship  of  the  capital  is  a  strong  circumstance  tending  to  prove  the 
existence  of  a  partnership,  but  its  absence  is  not  conclusive  proof 
that  there  is  no  partnership.  Smith  v.  Watson,  2  B.  &  C.  401  (9 
E.  C.  L.  122) ;  McDonnell  v.  Battle  House  Co.,  67  Ala.  90  (42  Am. 
R.  99)  ;  Champion  v.  Bostwick,  18  Wend.  (N.  Y.)  175  (31  Am. 
D.  376) ;  Brigham  v,  Dana,  29  Vt.  1. 

It  is  sometimes  diflScult  to  determine  whether  a  loan  or  advance 
of  money  for  the  use  of  which  the  lender  is  to  have  interest  and 
also  a  share  in  the  profits,  or  a  share  in  the  profits  in  lieu  of 
interest,  creates  the  relation  of  partners,  or  that  of  debtor  and 
creditor.  In  some  of  the  cases  the  fact  that  a  stipulation  for  the 
payment  of  a  share  in  profits  in  addition  to  lawful  interest  would 
constitute  usury,  if  treated  as  a  loan,  and  would  therefore  be 
illegal,  seems  to  have  had  an  influence  in  causing  a  holding  that, 
under  the  particular  facts  of  such  cases,  there  was  a  partnership. 
But  this  is  not  a  fair  test.  If  persons  contract  for  usury,  they  must 
take  the  consequences;  and  the  courts  can  not  relieve  them  from 
the  results  of  their  contract  by  creating  for  them  a  partnership, 
if  they  created  none  for  themselves.  It  is  unnecessary  to  cite  and 
discuss  the  numerous  cases  bearing  on  this  subject.  In  some  cases 
it  has  been  declared  that  if  nothing  appears  but  the  furnishing  of 
money  by  one  of  the  parties  and  a  sharing  in  the  profits  by  both,  a 
partnership  may  be  presumed  or  inferred.  But  the  point  on 
which  the  decisions  as  to  whether  a  certain  advance,  with  a  sharing 
in  profits  in  lieu  of  interest  or  in  addition  thereto,  constituted  a 
partnership  inter  se,  or  created  the  relation  of  debtor  and  creditor, 
has  most  often  rested  has  been  whether  the  alleged  loan  was  to 
be  repaid  at  all  events,  or  whether  it  was  risked  in  the  business 
or  to  be  repaid  only  from  it,  and  was  subject  to  be  lost  in  whole 
or  in  part  according  to  the  results  of  the  business  or  transaction. 
22  Am.  &  Eng.  Enc.  Law  (2d  ed.),  34.  It  has,  however,  been  said 
that  if  one  loans  money  to  another,  without  creating  any  joint 
ownership  in  profits  as  such,  he  does  not  cease  to  be  a  creditor, 
although  he  agrees  that  his  debtor  shall  pay  him  out  of  the  proceeds 
of  certain  property. 

In  Tyler  v.  Waddingham,  58  Conn.  375  (20  Atl.  335,  8  L.  E.  A. 
657),  it  was  said  that  a  partnership  is  created  by  an  agreement 
under  which  one  person  advances  money  to  another  for  investment 
in  land  on  their  joint  account,  the  profits  to  be  shared  between 
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them  in  a  certain  proportion.  In  Corey  v.  Caldwell,  86  Mich.  570 
(49  N.  W.  611),  where  one  furnished  money  for  the  purchase  of 
pine  lands,  and  was  to  be  reimbursed  with  eight  per  cent,  interest, 
and  another  was  to  manufacture  the  timber,  lumber,  and  shingles, 
and  sell  them,  as  well  as  the  land  itself,  and  out  of  the  proceeds 
pay  back  the  money,  with  interest,  and  any  balance,  after  paying 
all  expenses  of  manufacture  and  sale,  was  to  be  equally  divided 
between  them,  it  was  held  that  this  created  a  partnership  inter  se. 
On  the  other  hand,  where  money  was  loaned  by  one  to  another, 
and  the  latter  agreed  to  invest  the  amount  advanced  to  him  in 
certain  land,  to  repay  the  money  with  lawful  interest,  and  to 
divide  equally  between  them  the  profits  realized  from  the  lands, 
the  contract  being  that  the  money  should  be  repaid  at  all  events, 
and  the  additional  agreement  for  a  division  of  the  profits  being  a 
further  compensation  for  the  loan  of  the  money,  it  was  held  that 
this  did  not  constitute  the  parties  partners  inter  se,  but  created 
the  relation  of  debtor  and  creditor.  Smith  v.  Garth,  32  Ala.  368. 
These  cases  are  t}^e8  of  the  two  classes  of  decisions  on  the  subject 
mentioned  above.  In  Norton  v.  Brink,  75  Neb.  566  (106  N.  W. 
ees,  110  N.  W.  669,  7  L.  E.  A.  (N.  S.)  945,  121  Am.  St.  E.  822), 
cited  by  counsel  for  defendant  in  error,  there  was  a  parol  agree- 
ment between  two  persons  to  purchase  a  single  tract  of  land  to- 
gether, one  of  them  taking  the  legal  title  in  his  name,  and  the 
other  agreeing  that  he  would,  upon  demand,  reimburse  the  former 
for  one  half  of  the  purchase-price,  with  interest  at  six  per  cent, 
per  annum.  It  will  be  seen  that  this  was  really  an  agreement  on 
the  part  of  one  person  to  buy  the  land  and  sell  an  interest  in  it 
to  the  other,  and  that  the  payment  by  the  latter  was  to  be  made  at 
all  events,  with  interest.  It  was  held  that  this  did  not  constitute 
a  partnership  in  law,  although  it  was  referred  to  in  the  plaintiffs 
petition  as  an  agreement  to  purchase  land  "in  partnership.^'  Such 
a  contract  was  declared  to  be  within  the  statute  of  frauds.  In 
the  case  before  us  one  ground  of  demurrer  set  up  the  statute  of 
frauds,  but  it  was  expressly  abandoned  in  the  brief  of  counsel  for 
defendants  in  error. 

In  the  light  of  these  principles,  how  stands  the  case  under  con- 
sideration? It  was  alleged,  thatt  the  two  parties  entered  into  a 
contract  which  the  plaintiff  termed  **a  partnership  agreement.^' 
This  characterization  would  not  establish  a  partnership,   if  the 
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facts  alleged  did  not  make  one.  But  it  was  alleged,  in  efifect,  that 
the  two  parties  joined  in  a  common  enterprise,  by  which  a  tract 
of  land  was  to  be  acquired  and  resold,  with  the  anticipation  of 
making  a  net  profit;  that  one  party  had  an  option  on  the  land, 
but  no  money,  and  the  other  had  the  ability  to  procure  money; 
that  the  latter  was  to  advance  the  purchase-price,  and  the  former  ' 
was  to  endeavor  to  perfect  the  purchase  and  to  sell  the  land  at  a 
profit;  that  the  two  were  to  be  jointly  liable  for  expenditures  in 
connection  with  the  purchase  and  sale ;  that  the  holder  of  the  option 
was  to  conduct  all  negotiations  for  the  purchase  and  resale,  and 
the  person  agreeing  to  furnish  the  money  was  to  render  such  as- 
sistance as  he  might  be  able  in  effectuating  the  common  purpose; 
that  any  expense  incurred  in  connection  with  the  purchase  and 
sale  and  interest  on  the  amount  advanced  should  be  charged  to 
the  joint  account  of  the  two  parties;  and  that,  when  the  property 
should  be  resold,  the  proceeds  should  be  applied  first  for  the  pay-  . 
ment  of  expenses  and  the  amount  advanced,  and  the  remainder 
should  be  equally  divided  between  the  two  parties.  We  think  the 
allegations  of  the  petition  are  sufficient  to  show  at  least  prima 
facie  the  creation  of  a  partnership,  and  to  withstand  a  general 
demurrer.  They  show  a  joint  enterprise,  a  joint  risk,  a  joint  shar- 
ing of  expenses,  and  a  joint  interest  in  profits  and  losses.  They 
do  not  show  that  the  plaintiff  was  to  lend  the  money  to  Kicklighter, 
or  that  it  was  to  be  repaid  to  the  plaintiff  at  all  events,  or  that 
any  note  or  security  was  to  be  given  to  him  beyond  the  agreement 
that  he  was  to  be  repaid  from  the  proceeds  arising  from  a  sale 
of  the  land.  It  does  not  appear  that  the  advance  was  to  Kick- 
lighter  alone,  but  rather  to  both  Kicklighter  and  Floyd,  and  the 
interest  was  to  be  charged  on  their  joint  account.  There  is  no 
specific  allegation  as  to  how  the  title  was  to  be  taken.  But  the 
absence  of  such  an  allegation  would  not  destroy  the  character  of  the 
agreement  as  creating  a  partnership. 

2.  It  was  contended  that,  at  most,  the  contract  was  only  an 
agreement  to  form  a  partnership  in  the  future,  and  not  an  actual 
formation  of  one.  A  contract  may  be  made  for  the  creation  of  a 
partnership  at  some  time  in  the  future,  or  upon  the  happening  of 
some  event,  or  upon  some  condition.  In  such  a  case  no  present 
partnership  exists;  and  while  for  the  violation  of  such  an  agree- 
ment a  right  of  action  might  arise,  there  would  be  no  right  to 
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have  an  accounting  as  between  actual  partners.  In  the  present 
case  there  was  no  allegation  that  a  partnership  should  be  created 
at  some  future  time,  or  upon  the  happening  of  some  event.  The 
alleged  agreement  provided  for  action  to  be  taken  in  the  future, 
but  that  is  true  of  many  partnerships,  which  are  formed  in  the 
present  for  the  purpose  of  establishing  and  conducting  business 
afterward.  The  distinction  between  an  agreement  to  create  a  part- 
nership in  the  future,  and  its  creation  in  the  present,  with  an 
agreement  for  the  partners  to  afterward  perform  certain  services 
or  do  certain  things  in  connection  therewith,  is  plain.  The  plain- 
tiff alleged  that  he  arranged  for  the  money  to  be  advanced  by 
him,  and  that  from  time  to  time  the  defendant  pretended  to  be 
carrying  on  negotiations  under  the  agreement,  but  in  fact  made 
some  other  arrangement  by  which  he  sought  to  deprive  the  plaintiff 
of  his  rights  under  the  agreement,  and  exclude  him  from  partici- 
pation in  the  profits  of  the  transaction.  Section  3159  of  the  Civil 
Code  declares:  "If  no  time  is  specified  for  the  commencement  of 
the  partnership,  it  commences  immediately.*'  In  Hartman  v. 
Woehr,  18  N".  J.  Eq.  383,  it  .was  held  that  a  partner  who  is  ex- 
cluded from  the  business  of  the  firm  by  illegal  acts  of  his  copartners 
is  entitled  to  an  account  of  profits,  and  to  his  share  of  them,  until 
the  partnership  is  legally  dissolved.  See  Lane  v.  Lodge,  ante,  93 
(76  S.  E.  874).  On  the  analogous  subject  of  joint  adventures, 
see  Jones  v.  Kinney,  146  Wis.  130  (131  N.  W.  339,  24  Ann.  Cas. 
200,  202,  and  note). 

3.  It  was  argued  that  there  was  a  want  of  mutuality  in  the 
contract,  because,  while  it  was  alleged  that  the  plaintiff  agreed  to 
advance  the  money  necessary  to  make  the  purchase,  there  was  no 
express  averment  that  the  defendant  agreed  and  obligated  himself 
to  take  the  plaintiff's  money  and  with  it  buy  the  property.  In 
support  of  this  contention  counsel  for  defendant  in  error  cited 
Swindell  &  Co,  v.  First  National  Bank,  121  Oa.  714  (49  S.  E. 
673) ;  McCaw  Manufacturing  Co.  v.  Felder,  115  Oa,  408  (41  S.  E. 
664),  and  other  similar  cases.  Decisions  in  cases  of  this  character 
are  not  applicable  to  that  now  under  consideration.  In  the  case 
first  cited  a  contract  was  entered  into  between  a  bank  and  a  lumber 
manufacturer,  whereby  the  bank  agreed  to  advance  to  the  man- 
ufacturer a  certain  sum  of  money,  but  the  latter  was  not  bound  to 
take  the  whole  or  any  part  of  the  sum  except  at  his  option.    It  was 
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held  that  such  a  contract  was  unilateral.  In  the  second  cited  case 
a 'company  offered  to  furnish  to  another  all  the  boxes  of  a  certain 
character  that  the  latter  might  "want"  during  a  given  period. 
The  promisee  did  not  bind  itself  to  take  any  boxes.  It  was  held 
that  such  a  contract  was  unilateral.  Had  there  been  an  agree- 
ment to  borrow  a  certain  sum  of  money,  or  an  order  of  a  certain 
number  of  boxes  before  withdrawal  of  either  party  from  the  agree- 
ment, a  different  question  would  have  been  presented.  Neither 
of  these  cases  involved  any  question  vof  partnership  or  agreement 
for  persons  to  unite  in  a  common  enterprise  and  share  profits  and 
losses.  In  forming  a  partnership  there  must  be  a  mutual  agree- 
ment But  in  such  cases,  it  is  not  necessary  that  each  partner 
should  in  express  terms  state  that  he  will  accept  and  use  the  con- 
tribution to  the  capital  stock  which  the  other  agrees  to  furnish, 
or  that  he  will  accept  the  services  which  the  other  agrees  to  render 
in  the  promotion  of  the  partnership  business.  Generally,  if  a 
partnership  is  agreed  upon,  mutual  acceptance  of  the  obligations 
which  the  members  respectively  assume  will  be  included  or  may 
be  implied.  If  no  articles  of  partnership  are  valid,  for  lack  of 
mutuality,  unless  each  partner  in  terms  states  that  he  will  accept 
the  agreements  of  the  other,  probably  few  of  them  would  be  bind- 
ing, at  least  until  the  duty  had  been  performed  and  accepted  or 
the  service  had  been  rendered  and  received.  Similarly,  subscribers 
to  a  common  enterprise  rarely,  if  ever,  state  in  the  subscription  list 
that  each  accepts  the  subscription  of  the  other.  Yet  the  promises 
are  treated  as  mutual. 

4.  It  was  further  urged,  that  the  agreement  was  void  for  in- 
definiteness;  that  the  plaintiff  alleged  that  he  agreed  to  advance 
the  purchase-price  of  the  property,  to  wit,  $15,000,  or  such  sum 
as  might  be  necessary  to  purchase  the  land;  and  that  as  it  did 
not  appear  definitely  how  much  would  be  necessary,  or  that  any 
amount  would  be  so,  the  agreement  was  not  enforceable.  We  do 
not  think  that  this  contention  is  sound.  In  the  case  of  McOaw 
Manufacturing  Co.  v.  Felder,  supra,  it  was  held  that  an  offer  to 
supply  a  manufacturer  with  all  of  the  boxes  of  a  described  character 
"which  should  be  rendered  necessary  to  pack  the  output  of  the 
factory"  of  the  promisee  during  a  specified  time,  and  an  acceptance 
by  the  latter  of  such  offer,  constituted  a  contract  which  bound  the 
promisor  to  furnish  and  the  promisee  to  order,  during  the  time 
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specified,  all  of  the  boxes  ncfeessary  to  pack  the  products  man- 
ufactured by  the  latter^s  factory.  We  have  already  dealt  with 
the  subject  of  acceptance.  That  an  agreement  to  furnish  $16,000, 
or  such  amount  as  might  be  necessary  to  purchase  a  particular  tract 
of  land,  is  not  void  for  indefiniteness,  is  determined  by  that  de- 
cision and  the  citations  made  in  it. 

5.  The  further  contention  that  the  allegations  that  the  de- 
fendant was  to  do  what  was  necessary  in  endeavoring  to  perfect 
the  option,  to  purchase  the  land,  and  to  resell  it  to  a  contemplated 
purchaser,  that  the  plaintiff  was  to  render  such  assistance  as  he 
might  be  able  in  perfecting  the  transaction,  and  that  the  defendant 
was  to  conduct  all  negotiations  for  the  purchase  and  sale  of  the 
property,  were  too  vague  and  indefinite  to  constitute  a  binding 
contract,  is  not  well  grounded.  If  there  were  any  merit  in  these 
suggestions,  they  would  be  more  applicable  to  a  special  than  to  a 
general  demurrer.  But  in  fact  it  would  be  practicably  impossible 
for  persons  forming  a  partnership  for  a  given  purpose  to  specify 
exactly  everything  that  each  should  do  in  carrying  forward  that 
purpose.  Nor  can  we  concur  in  the  contention  that  the  agreement 
was  invalid  because  it  was  not  alleged  that  the  defendant  could 
perfect  his  option,  but  that  he  would  endeavor  to  do  so.  It  was 
alleged  that  the  defendant  claimed  to  have  an  option  on  certain 
property,  or  that  he  could  purchase  it.  In  the  inception  of  a 
partnership  the  anticipation  of  the  ability  to  buy  property  and 
resell  it  at  a  profit  generally  rests  more  on  endeavor  than  on 
certainty. 

Whether,  on  the  trial,  the  evidence  may  show  that  there  was  in 
fact  a  partnership,  or  that  there  was  no  present  partnership,  but 
only  one  in  contemplation  in  future,  or  whether  there  was  a  mere 
agreement  to  loan  money,  and  the  relation  of  the  parties  was  to  be 
that  of  debtor  and  creditor,  rather  than  that  of  partners,  we  can 
not  now  foresee.  What  we  hold  is  that  the  allegations  of  the 
petition  are  sufficient  to  withstand  a  general  demurrer,  and  that 
the  presiding  judge  erred  in  sustaining  such  demurrer. 

Judgment  reversed.     All  the  Justices  concur. 
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Cox  V.  Heidt  et  al. 

Beck,  J.  1.  It  appears  from  the  petition  in  thia  case,  in  which  injunction 
is  sought  to  restrain  the  sheriflf  from  putting  a  purchaser  of  realty  at  a 
sheriffs  sale  in  possession  of  the  land  bought  at  such  sale,  that  after  a 
term  of  the  superior  court  held  subsequently  to  the  sale  the  sheriff  had 
put  the  purchaser  in  possession,  and  that  thereafter  an  order  was  ob- 
tained from  the  superior  court  under  the  provisions  of  §  6074  of  the 
Civil  Code,  and  that  the  sheriff  was  threatening  to  give  possession  to 
the  purchaser  referred  to  under  this  order.  It  was  not  error  to  dismiss 
this  petition  upon  demurrer,  the  petitioner  failing  to  allege  facts  show- 
ing title  in  himself  or  that  he  was  in  possession  of  the  property. 
2.  Merely  alleging  in  the  petition  that  certain  locks  upon  gates  of  the 
enclosure  around  the  land  in  question,  which  had  been  placed  there 
when  the  sheriff  first  put  the  purchaser  in  possession,  had  been  removed 
"so  that  his  [petitioner's]  tenant  could  enter,"  and  that  it  would  be 
illegal  now  to  dispossess  petitioner,  does  not  amount  to  an  affirmative 
allegation  that  petitioner  or  his  tenant  is  or  had  been  in  possession. 

Judgment  affirmed.     All  the  Jtisticea  concur. 

Decembeb  12,  1912. 

Equitable  petition.     Before  Judge   Sheppard.     Effingham   su- 
I)erior  court.     January  12,  1912. 
J.  U.  Smith,  for  plaintiff.    Travis  &  Travis,  for  defendants. 


Hood  et  al.  v.  Southebn  Railway  Company. 

Beck,   J.      1.  While   certain   documentary   evidence   tending   to   show   the 
width  of  the  defendant  company's  right  of  way  remote  from  the  place 
a*:  which  its  agents  were  constructing  a  side-track,  the  act  against  which 
an    injunction    was    sought,    was    irrelevant,    it    was    not    of    sufficient 
materiality  to  require  a  reversal  of  the  judgment  of  the  court  below. 
2.  Th«re  was  no  abuse  of  discretion  in  refusing  the  interlocutory  injunction. 
Judgment  affirmed.     All  the  Justices  concur. 
Decembeb  12,  1912. 

Petition  for  injunction.  '  Before  Judge  Jones.    Jackson  superior 

court.     January  6,  1912. 

\V.  W.  Stark  and  Cobb  &  Erwin,  for  plaintiffs. 

John  J.  &  Roy  M.  Strickland,  for  defendant. 
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Houston  et  al.  v.  Chattahoochee  Lumbek  Company. 

Atiqnson,  J.  1.  A  provision  in  a  lease  of  timber:  "should  the  parties  of 
the  second  part,  their  successors,  heirs,  or  assigns,  desire  a  continu- 
ance of  this  lease  for  a  further  period  of  five  years  after  the  expiration 
thereof,  they  shall  inform  in  waiting  the  party  of  the  flrst  part  at  least 
six  months  prior  to  expiration  of  said  lease  of  that  fact;  whereupon 
the  party  of  the  first  part  obligates  himself  by  signature  below  to 
grant  said  extension,"  is  a  stipulation  for  mere  extension  of  the 
time  of  the  enjoyment  of  the  lease,  in  contradistinction  from 
an  agreement  to  execute  a  renewal  of  the  contract,  and  will  become 
binding  without  further  consideration  or  stipulation,  upon  notice  being 
given  as  therein  specified.  18  Am.  &  Eng.  Enc.  Law  (2d  ed.),  693-605; 
Hamhy  d  Toomer  v.  Georgia  Iron  d  Coal  Co.,  127  Oa.  792  (56  S.  E. 
1033)  ;  Kerr  v.  Black,  137  Ga.  832  (74  S.  E.  536) ;  Walker  v.  Wadley, 
124  Oa.  276   (52  S.  E.  904). 

2.  Where  a  lease  is  so  executed,  and  is  duly  recorded,  subsequent  pur- 
chasers from  the  lessor  will  take  subject  to  the  right  of  the  lessee,  or 
his  assigns,  to  give  the  notice  and  bring  about  an  extension  of  the 
time  of  the  contract. 

3.  In  an  action  for  injunction  by  such  subsequent  purchasers,  heard  upon 
an  agreed  statement  of  facts,  where  it  appeared  that  the  defendant,  an 
assignee  of  such  lease  duly  recorded,  as  mentioned  in  the  preceding 
notes,  gave  written  notice  to  the  lessor,  eleven  months  before  expiration 
of  the  term,  of  his  desire  to  extend  the  time  of  the  lease,  and  such 
extended  time  had  not  expired,  it  was  not  error  to  refuse  the  in- 
junction. Judgment  affirmed.    All  the  Justices  concur. 

December  12,  1912. 

Petition  for  injunction.     Before  Judge  Frank  Park.     Decatur 
superior  court.    September  18,  1912. 

W.  I.  Oeer,  for  plaintiflfs.    Bmh  &  Stapleton,  for  defendant. 


KTMBBELL  v.  THOMAS. 

1.  Frequent  acts  of  trespass,  accompanied  with  threats  to  confiirae,  con- 
stitute a  sufficient  reason  to  grant  an  injunction  against  a  solvent  de- 
fendant at  tiie  instance  of  the  owner  of  the  land. 

2.  A  conveyance  of  growing  timber  is  to  be  executed  as  a  conveyance  of 
land.  A  deed  to  realty  executed  beyond  the  State  must  be  attested  by 
two  witnesses,  one  of  whom  shall  be  an  official  designated  in  the  Civil 
Code,  §  4203,  to  entitle  it  to  registry.  A  deed  to  realty  attested  solely 
by  a  notary  public,  though  actually  entered  of  record,  is  not  admissible 
in  evidence  as  a  registered  deed. 

3.  There  was  no  abuse  of  discretion  in  granting  an  interlocutory  injunction. 

Decembeb  12,  1912. 

Injunction.    Before  Judge  Parker.    Pierce  superior  court.    June 
8,  1912. 
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Milton  &  Williams,  for  plaintiff  in  error. 

Evans,  P.  J.  The  exception  is  to  the  grant  of  an  interlocutory 
injunction  against  the  cutting  and  removal  of  timber.  The  plain- 
tiff alleged  himself  to  be  the  owner  of  the  land ;  that  the  defendant 
pretended  to  have  title  to  the  timber  on  the  land,  emanating  from 
the  same  person  from  whom  the  plaintiff  derived  his  title,  but  in 
fact  he  had  no  such  title ;  that  the  defendant  was  cutting  and  re- 
moving timber  from  the  land,  and  threatened  to  continue  to  cut 
and  remove  the  timber  until  all  of  a  ceitain  class  was  exhausted. 
The  defendant  showed  cause  against  the  grant  of  an  injunction, 
by  demurrer  and  answer.  In  the  latter  he  admitted  that  he  claimed 
title  to  the  timber  from  the  same  source  from  which  the  plaintiff 
claimed  title  to  the  land,  but  averred  that  his  title  was  prior  in 
time  to  that  of  the  plaintiff;  he  also  admitted  the  trespass  and 
his  intention  to  continue  to  cut  and  remove  the  timber  from  the 
land. 

1.  The  trend  of  modern  authority  is  towards  an  extension  of 
the  remedy  of  injunction  to  prevent  the  cutting  and  removal 
of  timber  from  land  by  a  solvent  trespasser.  The  rule  is  now 
well  established  in  this  State  that  the  cutting  of  timber  may  be 
enjoined,  though  the  defendant  be  solvent,  where  the  circumstances 
indicate  that  the  trespasses  are  constantly  recurring,  and  the  de- 
fendant threatens  to  continue  from  day  to  day  to  cut  the  timber. 
Gray  Lumber  Company  v.  Oaskins,  122  Ga,  342  (50  S.  E.  164) ; 
Euxford  V.  SotUhem  Pine  Company,  124  Ga,  181  (52  S.  E.  439) ; 
LoudermilJc  v.  Martin,  130  Ga.  525  (61  S.  E.  122). 

2.  The  plaintiff  connected  his  title  with  that  of  the  common 
grantor.  The  defendant  undertook  to  relieve  himself  from  the 
imputation  of  being  a  trespasser,  by  exhibiting  certain  conveyances, 
beginning  with  a  deed  to  the  timber  on  the  land  from  the  comn>on 
propositus,  of  prior  date  to  the  deed  from  the  same  grantor  to  the 
plaintiff's  feoffor.  The  deed  to  himself  in  this  chain  of  conveyances 
was  executed  in  the  State  of  Florida,  and  was  attested  solely  by 
a  notary  public.  The  court  rejected  this  deed  from  evidence  as  a 
registered  deed,  on  the  ground  that  the  deed  was  not  so  executed 
as  to  entitle  it  to  registry.  Growing  timber  is  to  be  considered  as 
realty  (Balkcom  v.  Empire  Lumber  Company,  91  Ga,  651,  17  S.  E. 
1020,  44  Am.  St.  R.  58),  and  therefore  deeds  conveying  the  timber 
on  land  must  be  executed  with  the  same  formality  as  deeds  which 
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convey  the  land.  The  statute  provides  that  in  order  to  authorize 
the  record  of  a  deed  to  realty,  where  it  is  executed  out  of  the 
State,  it  must  be  attested  by  two  witnesses,  one  of  whom  must  be 
an  official  designated  in  the  Civil  Code,  §  4203.  A  notary  public 
may  officially  attest  a  deed  executed  without  the  State,  but  his 
attestation,  without  another  witness,  does  not  render  the  deed 
admissible  to  record.  The  court  therefore  properly  excluded  the 
deed  from  evidence.  Payne  v.  McKinney,  30  Ga.  83.  Complaint 
is  also  made  of  the  rejection  from  evidence  of  a  bond  for  title, 
included  in  the  defendant's  muniments  of  title ;  but  as  the  defend- 
ant relied  on  title,  and  was  not  in  possession  of  the  land,  the 
exclusion  of  the  deed  from  his  immediate  grantor  to  himself  de- 
feated the  title  set  up  in  his  answer,  and  the  ruling  of  the  court 
respecting  the  admissibility  of  other  links  in  his  title  became 
immaterial. 

3.  Having  failed  to  show  that  he  had  any  title  to  the  timber, 
tlie  defendant  sustained  the  attitude  of  a  trespasser;  and  under 
the  evidence  and  admissions  in  the  pleadings,  there  was  no  error 
in  granting  an  interlocutory  injunction. 

Judgment  affirmed.     All  the  Justices  concur. 


WHATLEY  et  al.  v,  MARSHALL. 

On  the  trial  of  an  action  brought  by  Marshall  against  Whatley  to  recover 
land,  it  appeared  from  the  evidence  that  on  March  15,  1902,  Marshall 
brought  suit  against  Carmichael  for  specific  performance  of  a  contract 
for  sale  of  the  same  land,  entered  into  between  the  two  last-named 
persons  in  May,  1899,  and  subsequently  obtained  a  verdict  and  decree; 
that  on  August  19,  1902,  pending  the  suit  for  specific  performance, 
Carmichael  delivered  his  bond  for  title  for  the  land  to  Barrett,  who  at 
that  time  gave  his  promissory  notes  to  Carmichael  for  the  purchase- 
price  of  the  land;  that  on  February  7,  1903,  while  the  suit  for  specific 
performance  was  still  pending,  Barrett  sold  his  interest  in  the  land  to 
\Miatley,  the  defendant  in  the  case  at  bar,  for  a  stated  consideration  in 
money,  and  the  assumption  by  Whatley  of  the  payment  of  Barrett's 
notes  to  Carmichael,  Barrett  at  the  time  transferring  to  Whatley  the 
bond  for  title  Barrett  held  from  Carmichael.     Held: 

1.  It  was  not  error  to  admit  in  evidence  the  decree  in  the  suit  for  specific 
performance,  over  the  objection  that  it  was  not  accompanied  by  the 
verdict,  it  appearing  that  a  certified  transcript  of  the  whole  proceed- 
ings in  such  suit  was  put  in  evidence  by  the  plaintiff  below,  and  the 
verdict  was  copied  in  full  in  the  decree  which  was  regularly  entered 
up  by  the  trial  judge. 
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2.  Nor  did  the  court  err,  in  view  of  the  facts  of  the  case,  in  rejecting  the 
testimony  of  a  witness,  Moore,  offered  by  Whatley,  the  defendant,  to 
prove  in  effect  that  the  plaintiff,  Marshall,  in  the  year  1901,  told  the 
vritne^  that  he,  Marshall,  had  given  up  the  land  because  he  could  not 
pay  for  it,  at  the  time  requesting  the  witness  to  buy  it,  and,  if  he  did 
not  desire  to  do  this,  then  for  him  to  get  some  one  else  to  purchase 
it;  that  witness  did  not  wish  to  buy,  and  therefore  informed  Barrett 
of  what  Marshall  had  said  to  witness,  and  so  induced  Barrett  to  pur- 
chase the  land.  Nor  was  it  error,  in  view  of  the  facts  of  the  case, 
for  the  court  to  refuse  to  permit  Barrett  to  testify  to  the  effect  that; 
before  he  bargained  for  the  land,  Moore  had  informed  him  of  what  Moore 
had  offered  to  testify  that  Marshall  had  told  Moore,  and  that  he, 
Barrett,  bought  the  land  in  good  faith,  relying  on  such  information 
given  him  by  Moore,  and  that  otherwise  he  would  not  have  purchased. 

3.  Where,  after  Marshall  had  purchased  the  land  from  Carmichael,  but 
prior  to  the  institution  of  the  suit  for  specific  performance  by  the 
former  against  the  latter,  one  Presley,  as  he  testified,  being  informed 
by  Marshall  that  he  could  not  pay  for  the  land  and  that'  he  had  given 
it  up,  and  after  Marshall  moved  from  the  land,  purchased  it  from 
Carmichael,  giving  him  notes  for  the  purchase-price,  and  receiving  from 
the  latter  a  bond  for  title ;  and  where,  about  five  months  after  the 
commencement  of  such  suit  for  specific  performance,  and  during  its 
pendency,  and  in  accordance  with  an  agreement  entered  into  by  Presley, 
Barrett,  and  Carmichael,  Barrett  took  Presley's  trade  for  the  land  "off 
his  hands,"  and  Carmichael  delivered  up  to  Presley  his  purchase-money 
notes,  and  Presley  returned  to  Carmichael  the  bond  for  title  received 
from  him,  Presley  at  the  time  paying  to  Carmichael  the  sum  of  ten 
dollars,  in  consideration  of  which  the  latter  conveyed  to  him  eight 
acres  of  the  land,  and  thereupon  Carmichael  executed  and  delivered  to 
Barrett  a  bond  for  title  to  the  rest  of  the  land,  and  Barrett  gave  his 
notes  to  Carmichael  for  the  purchase-price  of  the  land,  amounting  to 
ten  dollars  less  than  the  amoiuit  of  Presley's  notes  to  Carmichael, — 
this  transaction,  entered  into  and  carried  out  as  stated,  was  a  sub- 
stitution for  the  contract  between  Presley  and  Carmichael,  and  amounted 
to  a  novation,  and  came  within  the  doctrine  of  lis  pendens;  and  Barrett 
and  Whatley,  who  purchased  from  him,  were  bound  by  the  decree 
rendered  in  the  suit  for  specific  performance. 

4.  The  evidence  was  not  sufficient  to  show  that  Whatley  was  induced  to 
purchase  the  land  from  Barrett  by  representations  made  by  Marshall 
to  Whatley. 

5.  Evidence  tending  to  show  that  Marshall  had  paid  Carmichael  for  the 
land  prior  to  the  institution  of  the  suit  by  the  former  against  the 
latter  was  irrelevant,  as  that  matter  had  been  finally  adjudicated  by 
the  decree  rendered  in  such  suit.  The  admission  of  such  irrelevant 
evidence  in  behalf  of  the  plaintiff  was,  however,  not  cause  for  a  new 
trial. 

6.  The  court  properly  directed  a  verdict  for  the  plaintiff. 

December  13,  1912. 

Complaint  for  land.     Before  Judge  Daniel.     Upson  snpGrior 
court.    January  4,  1912. 
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E.  F.  Dupree,  J.  T.  Allen,  and  W.  7.  Allen,  for  plaintiffs  in 
error.    E.  C.  Armistead,  contra. 

Fish,  C.  J.  G.  P.  Marshall  brought  an  action  to  recover  land 
and  mesne  profits  against  H.  T.  Whatley  and  others.  The  other 
defendants  disclaimed  title  and  any  right  of  possession.  The 
prayer  for  mesne  profits  was  withdrawn.  It  appears  from  the 
evidence  submitted  on  the  trial,  that  Marshall,  on  March  15,  1902, 
brought  an  action  for  specific  performance  against  Carmichael,  in 
which  action  the  petition  alleged  that  in  May,  1899,  Marshall 
purchased  the  land  now  in  controversy  from  Carmichael  at  a  stated 
price,  went  into  possession,  made  valuable  improvements,  and  sub- 
sequently paid  to  Carmichael  the  purchase-price  in  full,  in  ac- 
cordance with  his  contract,  but  that  Carmichael  refused  to  convey 
the  land  to  him.  This  action  pended  until  April  3,  1906,  when 
a  verdict  and  decree  were  rendered  in  behalf  of  Marshall,  requiring 
Carmichael  to  execute  to  him  a  deed  for  the  land  in  controversy. 
The  certified  transcript  of  all  the  proceedings  in  that  action  was 
put  in  evidence  by  the  plaintiff  on  the  trial  now  under  review. 
There  was  evidence  to  the  effect  that  "a  while  before  Christmas" 
in  1901,  W.  S.  Presley  purchased  the  land  from  Carmichael,  giving 
him  promissory  notes  amounting  to  $260  for  the  purchase-price, 
and  receiving  from  Carmichael  a  bond  for  title,  no  cash  being 
paid.  On  August  19,  1902,  according  to  an  understanding  entered 
into  by  Carmichael,  Presley,  and  Barrett,  Presley  delivered  up  to 
Carmichael  the  bond  for  title  which  the  latter  had  given  him,  and 
Carmichael  returned  to  Presley  the  notes  he  had  given  for  the 
purchase-price  of  the  land,  Presley  at  the  time  paying  to  Car- 
michael the  sum  of  $10,  and  in  consideration  thereof  the  latter 
conveyed  to  Presley  eight  acres  of  the  land.  At  the  same  time 
Barrett  gave  Carmichael  his  three  notes  amounting  to  $250  as  the 
purchase-price  for  the  land,  and  Carmichael  gave  Barrett  a  bond 
to  make  him  a  title  when  the  notes  should  be  paid.  On  February 
7,  1903,  Barrett,  in  consideration  of  the  payment  of  $100  and  the 
assumption  by  Whatley  of  the  pa3rmeiit  of  Barrett^s  notes  to  Car- 
michael, assigned  the  bond  for  title  whicli  he  held  from  Carmichael 
to  Whatley.  Presley  testified  that,  before  he  purchased  from  Car- 
michael, Marshall  had  informed  him,  Presley,  that  he,  Marshall, 
could  not  pay  Carmichael  for  the  land  and  had  given  it  up.  Barrett 
and  Whatley  testified  that  they  had  purchased  the  land  in  good 
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faith  and  without  any  actual  notice  of  the  pendency  of  the  suit 
brought  by  Marshall  against  Carmichael  for  specific  performance. 
There  was  other  evidence  which  it  is  unnecessary  to  set  forth. 
The  court  directed  a  verdict  in  favor  of  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial,  which  being  refused,  he  excepted. 

1.  One  ground  of  the  motion  for  new  trial  assigns  error  upon 
the  admission  of  a  certified  copy  of  the  decree  in  the  case  of 
Marshall  v.  Carmichael  for  specific  performance,  "on  the  ground 
that  there  is  no  verdict  of  a  jury  attached,  upon  which  a  decree 
should  be  founded.''  A  certified  transcript  of  the  entire  proceed- 
ings in  the  case  in  which  such  decree  was  rendered  was  put  in 
evidence  by  the  plaintiff,  and  in  the  decree,  which  was  signed  by 
the  presiding  judge  and  the  attorneys  for  the  plaintiff,  the  verdict 
of  the  jury  was  copied  in  full.  It  is  therefore  apparent  that  the 
assignment  of  error  is  without  merit. 

2.  The  6th  ground  of  the  amendment  to  the  motion  for  new 
trial  was  as  follows:  "Because  the  following  material  evidence 
offered  by  the  defendant  was  illegally  withheld  from  the  jury 
against  the  demand  of  defendant,  which  defendant  offered  to  prove 
by  T.  H.  Moore,  to  wit:  'I  got  Mr.  Barrett  to  buy  it  [the  land 
in  controversy].  Mr.  Marshall  told  me  he  had  given  up  the  place 
and  could  not  pay  for  it,  and  wanted  me  to  go  and  buy  it.  He 
said,  if  I  did  not  want  to  buy  it,  to  get  somebody  else  to  buy  it. 
He  said  he  did  not  want  Sol  Presley  to  get  it.  I  did  not  want 
to  buy  the  land,  and  I  vi;ent  to  C.  S.  Barrett  to  buy  it,  and  I  told 
him  what  Marshall  h^d  told  me  about  it.'''  The  7th  ground  of 
the  motion  complained  of  the  refusal  of  the  court  to  permit  C.  S. 
Barrett  to  testify  as  follows:  "Thomas  Moore  told  me  that  Mar- 
shall told  him  that  he  had  given  up  the  land  and  said  land  was 
for  sale.  Yes,  T.  H.  Moore  told  me  that  plaintiff,  G.  P.  Marshall, 
had  told  him  he  had  given  up  the  land  to  Carmichael,  and  asked 
him,  Moore,  to  go  buy  it,  that  he  did  not  want  Solomon  Presley  to 
get  it,  and  if  he,  Moore,  did  not  want  the  land,  to  see  if  he  could 
get  some  one  else  to  buy  it.  After  this  conversation  with  Moore 
I  bought  the  land.  I  saw  Presley  before  I  bought  the  land,  and 
he  said  he  had  bought  the  land.  I  believed  the  statement  of 
Moore,  that  is,  that  Marshall  had  told  him,  Moore,  that  he  had 
given  up  the  land.  Moore  told  me  the  land  was  for  sale,  and  I 
think  he  was  the  first  one  to  tell  me.    In  buying  the  land  I  relied 
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upon  what  Moore  told  me,  that  is,  that  G.  P.  Marshall  had  told 
him,  Moore,  that  he,  Marshall  had  given  up  the  land  to  Carmichael 
and  asked  him  to  buy  it,  as  he  did  not  want  Solomon  Presley  to 
get  it,  and  if  he,  Moore,  did  not  want  the  land,  to  see  if  he  could 
not  get  some  one  else  to  buy  it.  I  would  not  have  bought  the  land 
if  Moore  had  not  told  me  what  he  did.  I  thought  Moore  was 
authorized  to  speak.  I  relied  upon  Moore^s  statement  to  me.''  It 
is  contended  for  the  plaintiff  in  error  that  this  testimony  of  Moore 
and  Barrett  was  admissible  for  the  purpose  of  showing  that  Mar- 
shall, the  plaintiff  below,  was  estopped  from  claiming  the  land  as 
against  Barrett  and  Whatley.  The  court  properly  rejected  this 
proffered  testimony.  It  appears  from  the  brief  of  evidence  that 
Moore  was  permitted  to  testify  in  haec  verba^  to  everything  set 
forth  in  the  6  th  ground  of  the  motion  for  new  trial,  except  as 
follows:  "I  got  Mr.  Barrett  to  buy  it.  .  .  I  went  to  C.  S. 
Barrett  to  buy  it,  and  I  told  him  that  Marshall  had  told  me  about 
it.''  It  also  appears  from  Moore's  testimony  that  the  conversation 
in  which  Marshall  gave  him  the  information  which  he  com- 
municated to  Barrett  occurred  in  1901,  while  Marshall  was  in 
possession  of  the  land  and'  operating  a  sawmill  thereon.  This 
was  prior  to  the  commencement  of  the  suit  by  Marshall  against 
Carmichael  for  specific  performance,  which  was  begun  March  15, 
1902.  It  does  not  appear  when,  whether  prior  or  subsequently  to 
the  beginning  of  such  suit,  Moore  informed  Barrett  of  what  Mar- 
shall had  said,  nor  do  we  think  it  material  whether  Barrett  received 
such  information  before  or  after  such  suit  was  brought.  "Decrees 
ordinarily  bind  only  parties  and  their  privies;  but  a  pending  suit 
is  a  general  notice  of  an  equity  or  claim  to  all  the  world  from 
the  time  the  petition  is  filed  and  docketed ;  and  if  the  same  is  duly 
prosecuted,  and  is  not  collusive,  one  who  purchases  pending  the 
suit  is  affected  by  the  decree  rendered  therein."  Civil  Code,  §  4533. 
It  was  held  in  this  very  ease  {Marshall  v.  Whatley,  136  Oa.  805 
(72  S.  E.  244,  36  L.  R.  A.  552)),  that  the  decree  rendered  in  the 
case  of  Marshall  v,  Carmichael  was  binding  upon  Barrett  and 
Whatley,  though  the  suit  in  which  it  was  rendered  was  in  a  county 
other  than  the  one  in  which  the  land  is  located.  If  the  conversa- 
tion between  Marshall  and  Moore,  about  wliich  the  latter  offered 
to  testify,  had  occurred  subsequently  to  tlie  commencement  of  the 
suit  by  Marshall  against  Carmichael  for  specific  performance,  then 
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an  entirely  different  question  would  be  presented.  The  conver- 
sation, however,  as  already  stated,  occurred  in  1901 ;  and  even  as- 
suming that  it  was  had  towards  the  last  of  that  year,  it  was  still 
several  months  prior  to  the  institution  of  the  action  for  specific 
performance.  There  is  therefore  nothing  to  indicate— granting, 
as  we  must,  that  Marshall  had  such  conversation  with  Moore— that 
it  was  so  nearly  connected  in  time  with  the  institution  of  the  suit 
for  specific  performance,  or  with  the  purchase  by  Barrett  of  the 
land,  which  was  mpre  than  five  months  after  the  bringing  of  the 
suit,  that  Marshall  was  guilty  of  any  fraud  in  making  the  state- 
ment sought  to  be  imputed  to  him  by  Moore.  If  Marshall  made 
such  statements,  how  long  would  they  continue  in  force  so  as  to 
be  set  up  by  way  of  estoppel  against  him  ?  Certainly  they  would 
not  so  continue  indefinitely  and  estop  him  for  all  time  from  assert- 
ing his  right  to  the  land  as  against  any  one  who  might  subse- 
quently purchase  it  upon  Moore's  information  as  to  the  statements 
claimed  to  have  been  made  to  him,  at  the  time  stated,  by  Mar- 
shall. As  already  indicated,  neither  Barrett  nor  Whatley  acted, 
prior  to  the  filing  of  the  suit  for  specific  performance,  upon  what 
Moore  offered  to  testify  that  Marshall  told  him.  The  institution 
of  that  suit  was  a  general  notice  to  Barrett  and  Whatley  of  Mar- 
shall's claim  to  the  land  from  the  time  the  petition  therein  was 
filed  and  docketed;  and  they  were  bound  by  the  decree  rendered 
therein.  Civil  Code,  §  4533.  So  whether  Barrett  was  informed, 
either  prior  to  th^  filing  and  docketing  of  that  suit  or  subsequently 
thereto,  as  to  what  Marshall  had  stated  to  Moore,  the  law  by  virtue 
of  the  commencement  of  the  suit  for  specific  performance  notified 
him  of  all  of  Marshall's  claims  in  and  to  the  land  in  controversy, 
and  that  he  was  insisting  on  and  asserting  the  same.  The  proffered 
testimony  therefore  was  not  competent  to  protect  Barrett  and  What- 
ley, who  claimed  under  him,  against  the  title  of  Marshall,  to  the 
land. 

3.  Another  contention  of  counsel  for  plaintiff  in  error  was, 
that  as  it  appeared  that  Presley  purchased  the  land  from  Car- 
michael,  gave  his  notes  for  the  purchase-price,  and  received  a  bond 
for  title  from  Carmichael,  before  the  suit  by  Marshall  against 
Carmichael  for  specific  performance  was  instituted,  and  after 
Presley  had  been  informed  by  Marshall  that  he  could  not  pay  for 
the  land  and  that  he  had  given  it  up  and  had  moved  away  from 
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it,  and  that  by  agreement  entered  into  by  Presley,  Barrett,  and 
Carmichael,  Barrett  took  Presley^s  trade  for  the  land,  and  that 
Carmiehael  returned  to  Presley  the  notes  for  the  purchase-price 
and  Presley  delivered  up  to  Carmichael  his  bond  for  title,  and 
Presley  paid  to  Carmichael  $10  and  received  from  him  a  con- 
veyance for  eight  acres  of  the  land,  and  Barrett  gave  to  Carmichael 
his  notes  for  the  purchase-money,  aggregating  $10  less  than  the 
amount  of  Presley's  notes  to  Carmichael,  and  that  the  latter  de- 
livered to  Barrett  a  bond  for  title  upon  the  payment  of  the  new 
notes  for  the  purchase-price,— this  arrangement,  though  made  sub- 
sequently to  the  commencement  of  the  suit  by  Marshall  against 
Carmichael  foi  specific  performance,  did  not  bring  Barrett  within 
the  doctrine  of  lis  pendens,  but  that  such  transaction  was  no  more 
a  sale  from  Carmichael  to  Barrett  than  if  Presley  had  transferred 
his  bond  for  title  to  Barrett,  and  he  had  assumed  the  payment  of 
Presle/s  notes  to  Carmichael.  We  can  not  agree  to  the  soundness 
of  this  contention.  It  is  true  that  if  a  person  has  acquired  a 
prior  right  to  the  specific  land,  the  commencement  of  a  subsequent 
suit  affecting  the  same  land  will  not  involve  any  act  which  he  may 
afterwards  do  in  pursuance  of  such  antecedent  right,  or  for  the 
purpose  of  carrying  it  into  effect.  2  Pomeroy^s  Equity  Jurispru- 
dence, §  637.  So,  it  has  been  held,  where  a  bond  for  title  is  given 
before  suit,  a  conveyance  thereafter  is  not  subject  to  lis  pendens. 
Parks  V.  Smooths  administrator,  105  Ky.  63  (48  S.  W.  146) ;  Wille 
V.  Ellis,  22  Tex.  Civ.  App.  462  (54  S.  W.  922) ;  and  see  Jackson 
V,  Dickenson,  15  Johns.  309  (8  Am.  D.  236).  The  facts  of  the 
transaction  as  entered  into  by  Presley,  Barrett,  and  Carmichael, 
as  above  stated,  do  not  characterize  it  as  an  act  done  in  pursuance 
of  a  right  antecedent  to  the  beginning  of  the  suit  for  specific  per- 
formance, or  one  the  purpose  of  which  was  to  carry  such  right  into 
effect.  The  theory  of  lis  pendens  is  that  there  must  be  no  nova- 
tion so  as  to  prejudice  the  rights  of  the  parties  to  the  suit.  The 
transaction  entered  into  by  Presley,  Barrett,  and  Carmichael  was 
a  novation.  Keller  v.  Beatij,  80  Ga.  815  (6  S.  E.  598) ;  Dillard 
V.  Dillard,  118  Ga.  97  (44  S.  E.  885) ;  Civil  Code,  §  4226.  The 
contract  between  Barrett  and  Carmichael  was  a  substitution  for 
the  contract  between  Carmichael  and  Presley,  which  was  thereby 
extinguished;  and  as  the  new  contract  between  Barrett  and  Car- 
michael as  to  the  land  was  made  about  five  months  subsequently 
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to  the  bringing  of  the  suit  by  Marshall  against  Carmichael  for 
specific  performance,  it  fell  within  the  rule  of  lis  pendens,  so  that 
Barrett  and  Whatley;  to  whom  Barrett  transferred  his  bond  for 
title  from  Carmichael,  were  bound  by  the  decree  rendered  in  the 
suit  for  specific  performance. 

4.  Another  contention  made  for  plaintiff  in  error  is  that  What- 
ley was  induced  to  purchase  the  land  from  Barrett  by  certain  rep- 
resentations made  to  Whatley  by  Marshall.  This  contention 
was  based  on  the  testimony  of  T.  C.  Whatley,  brother  of  the  de- 
fendant, that  he  made  the  trade  for  the  land  with  Barrett,  although 
Barrett  transferred  to  H.  T.  Whatley  the  bond  for  title  from  Car- 
michael. The  testimony  of  T.  C.  Whatley  on  the  point  now  under 
consideration  was  as  follows:  "I  know  Mr.  Marshall.  He  was 
engaged  in  sawmilling  at  that  time  [when  witness  made  the  trade 
for  the  land  with  Barrett].  H.  T.  Whatley  and  myself  were  en- 
gaged together  at  that  time  in  sawmilling  and  farming.  I  had  a 
conversation  with  Mr.  Marshall  about  this  land  before  I  purchased 
it.  I  talked  with  him  two  years  after  he  moved  from  there  about 
this  land,  and  he  said  he  never  paid  for  it,  and  he  did  not  know 
whether  he  would  ever  be  able  to  pay  for  it.  He  told  me  that 
ueveral  times.  I  remember  this  time  particular.  He  said  he 
bought  the  land  mainly  for  the  timber,  and  said  he  had  used  that, 
and  was  going  down  the  country;  that  he  had  never  paid  for  it 
and  did  not  know  that  he  ever  would.^^  There  is  no  evidence 
whatever  indicating  that  Marshall  (granting,  as  we  must,  that  he 
made  such  statement  to  the  witness)  had  any  notice  or  intimation 
from  Whatley  that  the  latter  had  any  intention  of  purchasing  the 
land  for  which  Marshall  was  then  suing  Carmichael.  So  far  as  the 
evidence  shows  to  the  contrary,  it  was  a  mere  casual  conversation 
between  two  sawmill  men,  in  which  Marshall  said  that  he  bought 
the  land  mainly  for  the  timber,  that  he  had  used  it  and  was 
going  down  the  country,  that  he  had  not  paid  for  the  land  and 
did  not  know  that  he  ever  would.  This  language  can  not  be  con- 
strued as  a  declaration  on  the  part  of  Marshall  that  he  had  aban- 
doned his  claim  to  the  land,  and  did  not  authorize  Whatley  to 
so  conclude.  Moreover,  Whatley  did  not  testify  that  he  was  in- 
duced by  what  Marshall  said  to  him  to  purchase  the  land  from 
Barrett.  Nor  did  he  testify  that  he  was  in  any  way  influenced  by 
what  Marshall  said  to  him  to  make  the  purchase. 
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5.  The  court  should  not  have  admitted  the  testimony  of  Jordan 
as  to  the  conversation  he  heard  between  Carmichael  and  Marshall, 
prior  to  the  filing  of  the  suit  for  specific  performance,  tending  to 
show  that  Marshall  had  paid  Carmichael  for  the  land.  Such  evi- 
dence was  immaterial,  as  the  decree  in  the  suit  for  specific  per- 
formance was  a  conclusive  adjudication  of  that  matter.  It  is 
clear,  however,  that  the  admission  of  such  irrelevant  evidence,  in 
view  of  the  decree,  is  not  cause  for  a  new  trial. 

6.  The  direction  of  the  verdict  in  behalf  of  Marshall  against 
Whatley  for  the  recovery  of  the  land  was  proper,  and  therefore  the 
court  did  not  err  in  refusing  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concur. 


HAND  TRADING  COMPANY  v.  CHASON,  administrator,  et  ah 

1.  Wliere  an  equitable  petition  alleged  that  a  conveyance  was  made  to 
secure  a  debt  and  a  bond  to  reconvey  was  given,  which  was  assigned  to 
another,  who  transferred  it  and  his  equitable  interest  in  the  land  to 
the  plaintiff,  and  that  he  had  tendered  payment  of  the  indebtedness, 
which  had  been  refused;  and  where  he  sought  to  compel  the  obligor  to 
accept  the  same  in  discharge  of  the  debt,  and  to  have  the  title  cou" 
veyed  to  him,  or  the  security  deed  decreed  to  be  satisfied,  there  was 
no  reversible  error,  if  any  at  all,  in  striking,  on  demurrer,  an  additional 
allegation  that,  beside  the  notes  described  in  the  bond  to  reconvey, 
another  note  was  given  by  the  borrower  to  the  lender  for  $25,  which 
constituted  usury,  there  being  no  effort  to  reduce  the  amount  necessar}' 
to  be  paid  under  the  bond. 

2.  WTiere  the  plaintiff  claimed  as  transferee  of  a  bond  for  title,  under  one 
who  was  an  assignee  of  the  original  holder  thereof,  the  second  transfer 
not  being  accompanied  by  the  bond,  and  it  appeared  that  a  number  of 
notes  described  in  the  bond  were  past  due  and  one  had  been  reduced  to 
judgment,  there  was  no  error  in  admitting  in  evidence  a  written  con- 
tract between  the  assignor  of  the  plaintiff  and  the  maker  of  the  bond, 
by  which,  before  any  attempted  transfer  to  the  plaintiff  was  made, 
it  had  been  agreed,  in  effect,  that  the  obligor  deposited  the  notes,  and 
the  holder  of  the  bond  deposited  it,  with  a  third  person;  and  that  if 
the  holder  of  the  bond  should  pay  a  specified  sum  by  a  given  time,  he 
would  be  allowed  further  time  to  pay  the  balance,  and  if  he  should 
not  do  so,  the  depositary  should  deliver  the  bond  to  the  obligor  and 
the  notes  to  the  other  party. 

(a)  In  the  light  of  the  evidence,  the  agreement  was  not  so  vague  or  in- 
definite, or  wanting  in  consideration,  or  inaccuraj^e,  or  unilateral  as  to 
render  its  admission  in  evidence  erroneous. 

3.  Under  the  evidence,  there  was  no  error  in  directing  a  verdict  for  the 
defendants. 

December  13,  1912. 
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Equitable  petition.  Before  Judge  Prank  Park.  Grady  superior 
court.    September  7,  1911. 

The  Hand  Trading  Company  filed  an  equitable  petition  against 
Leon  Chason,  as  administrator  of  the  estate  of  D.  W.  Chason, 
deceased,  and  the  heirs  of  the  deceased,  alleging  in  substance  as 
follows:  Three  persons  of  the  name  of  Barton  were  indebted  to 
one  Bawles  for  the  purchase-money  of  certain  land.  They  pro- 
cured a  loan  of  money  from  D.  W.  Chason,  in  order  to  pay  such 
indebtedness,  and  gave  him  notes  therefor,  falling  due  in  annual 
installments.  They  caused  Rawles  to  make  a  deed  to  Chason,  who 
executed  a  bond  for  title  to  them,  conditioned  to  make  a  title  upon 
the  payment  of  the  notes  described.  The  Bartons,  the  obligees  in 
the  bond,  transferred  it  for  value  to  J.  S.  E.  Wilder,  by  a  written 
assignment  thereon,  on  or  about  November  2,  1906.  The  trans- 
feree went  into  possession,  and  the  obligor  dealt  with  him  as  the 
equitable  owner,  and  looked  to  him  for  the  pavment  of  the  notes. 
Wilder  remained  in  possession  until  about  January  1,  1909,  when 
Chason  took  possession  without  Wilder's  consent  and  against  his 
protest,  and  remained  in  possession  until  Chason^s  death.  Since 
then  his  administrator  has  had  possession.  Xone  of  the  indebted- 
ness has  ever  been  paid.  Chason  brought  suit  upon  one  of  the 
two  notes  maturing  in  October,  1906,  and  obtained  judgment  on 
February  14,  1908,  for  the  principal,  interest,  attorney's  fees,  and 
costs.  On  January  21,  1911,  Wilder,  for  value,  sold  and  assigned 
to  the  plaintiff  all  of  his  right,  title,  and  interest  in  the  bond  for 
title  and  in  the  property  described  in  it.  (A  copy  of  this  transfer 
was  attached  to  the  petition,  and  showed  that  it  was  not  entered 
on  the  bond,  but  was  made  upon  a  separate  paper  and  attested  and 
recorded  like  a  deed.)  On  February  11,  1911,  the  plaintiff  by  its 
attorneys  tendered  to  the  administrator  of  Chason  and  his  at- 
torney the  full  amount  of  principal,  interest,  attorney's  fees,  and 
cost  due  on  account  of  the  indebtedness  described.  The  tender 
was  refused.  Independently,  and  not  as  a  condition,  the  plaintiff 
demanded  a  conveyance  of  the  property,  and  this  was  refused. 
When  the  Bartons  procured  the  loan  of  Chason,  in  addition  to  the 
notes  described  in  the  bond,  he  required  them  to  give  him  an 
additional  note  for  $25,  which  bore  a  different  date,  although  given 
at  the  same  time.  This  was  an  additional  charge  for  the  use  of 
the  money,  and  rendered  the  transaction  usurious  and  the  deed 
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executed  by  Rawles  to  Chason  as  a  security  void.  The  prayers 
were,  tliat,  if  the  loan  should  be  found  to  be  usurious  and  the  deed 
from  Rawles  to  Chason  void,  the  administrator  should  be  decreed 
to  accept  the  tender  above  stated,  and  the  title  to  the  property 
should  be  decreed  to  be  in  the  plaintiff,  and  that  it  should  recover 
possession;  that  if  the  loan  should  be  found  not  to  be  usurious, 
the  administrator  be  decreed  to  accept  the  tender,  and  to  specifically 
perform  the  contract  contained  in  the  bond  for  title,  by  conveying 
the  land  to  the  plaintiff;  or  that  the  security  deed  be  decreed  to  be 
satisfied,  and  that,  upon  paying  the  money  into  the  registry  of  the 
court,  the  plaintiff  be  decreed  to  have  title  to  the  property,  and  to 
recover  it ;  that  the  plaintiff  have  an  accounting,  if  necessary ;  and 
for  process  and  general  relief. 

On  demurrer  the  judge  struck  the  allegations  of  usury  in  the 
original  loan.  The  case  proceeded  to  trial,  and  he  rejected  evi- 
dence tending  to  prove  such  usury.  He  also  admitted  in  evidence, 
over  objection,  the  agreement  between  Wilder  and  Chason  which 
is  described  in  the  opinion.  At  the  close  of  the  evidence,  he 
directed  a  verdict  for  the  defendants.  The  plaintiff  excepted  and 
assigned  error  on  these  various  rulings. 

R.  C.  Bell,  J.  Q.  Smith,  and  Ira  Carlisle,  for  plaintiff. 

Pope  &  Bennet,  for  defendants. 

Lumpkin,  J.  1.  A  contract  can  not  be  both  nullified  ana  en- 
forced in  the  same  action.  A  proceeding  for  specific  performance 
asserts  the  validity  of  a  contract.  A  proceeding  for  a  decree  declar- 
ing it  void  asserts  its  invalidity.  The  one  affirms,  the  other  repudi- 
ates the  contract.  Southern  By.  Co.  v.  Parramore,  119  Oa.  690  (46 
S.  E.  822) ;  31  Cyc.  75.  The  plaintiff  claimed  as  a  transferee 
under  one  who  was  the  assignee  of  a  bond  for  title.  It  alleged  that 
it  had  made  a  tender  of  the  amount  due  uAder  the  bond,  and 
prayed  specific  performance.  The  case  in  the  main  was  one  pro- 
ceeding for  specific  performance.  Apparently,  as  a  species  of  sup- 
plement or  appendix,  the  plaintiff  alleged  that,  in  addition  to  the 
legal  principal  and  interest  described  in  the  bond,  the  obligees 
gave  to  the  obligor  a  note  for  $25,  falsely  bearing  a  different  date, 
thus  rendering  the  transaction  usurious  and  the  deed  void.  It 
was  prayed,  that,  if  there  was  usury,  it  be  decreed  that  the  obligor 
should  receive  the  amount  tendered  (the  amount  specified  in  the 
bond),  and  that  the  title  be  decreed  to  be  in  the  plaintiff.     The 


Digitized  by 


Google 


(Ja.)  OCTOBER  TERM,  1912.  I59 

two  things  were  inconsistent.  Perhaps  the  plaintiff  might  have 
been  required  to  elect  whether  he  would  proceed  under  the  bond  for 
title  or  against  it.  But  the  original  obligees  assigned  only  the 
bond.  Their  assignee  had  no  legal  title,  and  could  convey  none. 
The  sum  tendered  was  alleged  to  be  the  amount  of  the  notes  de- 
scribed in  the  bond.  There  was  no  claim  to  reduce  the  amount 
bv  purging  usury.  If  the  plaintiff  was  entitled,  as  the  transferee 
of  the  assignee  of  the  bond  for  title,  to  enforce  the  contract,  it 
could  proceed  for  that  purpose.  But  it  could  not  set  this  up  and 
also  at  the  same  time  attack  the  deed  on  which  the  bond  was 
based,  as  void  for  usury.  Under  the  pleadings  there  was  no  error 
requiring  a  reversal,  if  any  at  all,  in  the  striking  of  the  allegations 
in  regard  to  usury.  After  they  were  stricken,  it  followed  that  they 
could  not  be  supported  by  evidence. 

2.  The  court  admitted  in  evidence  a  written  agreement  between 
Wilder,  the  transferee  of  the  bond,  under  whom  the  plaintiff 
claimed,  and  the  obligor  in  the  bond,  made  about  two  years  and  a 
half  before  the  conveyance  to  the  plaintiff  (which  transfer  was  not 
on  the  bond,  but  on  a  separate  paper).  This  contract  recited,  in 
effect,  that  such  transferee  was  indebted  to  the  obligor  for  certain 
land  for  which  he  held  bond  for  title,  and  had  given  his  notes; 
that  the  obligor  left  with  a  named  person  the  notes,  and  the  other 
party  deposited  his  bonds  for  title  with  the  same  person;  that  it 
was  agreed  that  if  such  party  should  pay  as  much  as  $300  "on 
the  Barton  place,  and  as  much  as  $500  on  the  Sellers  place,  by 
August  1,  1908,  then  said  amount  is  to  be  credited  on  said  notes, 
and  Wilder  is  to  have  further  time  on  the  balance  of  said  notes; 
however,  should  the  said  "Wilder  not  pay  to  W.  S.  Wight  [the 
depositar}']  by  August  1,  1908,  the  above-mentioned  amounts,  then 
W.  S.  Wight  is  to  deliver  to  Chason  [the  obligor]  the  bonds  for 
titles  and  to  J.  S.  E.  Wilder  the  notes."  This  contract  was  some- 
what unskillfully  drawn.  But  the  evidence  showed  that  the  land 
in  controversy  was  the  Barton  place.  The  Sellers  place  was  an- 
other, which  plaintiff's  transferor  (Wilder)  had  bought  from  the 
obligor  in  the  bond,  but  failed  to  pay  for.  He  never  paid  the 
amounts  stated  in  the  agreement.  One  of  the  notes  described  in 
the  bond  for  title  here  involved  had  been  reduced  to  judgment, 
and  the  execution  had  issued,  before  the  agreement  was  made.  The 
obligor  thus  granted  time.    The  reference  to  granting  further  time 
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is  vague;  but,  by  comparison  of  the  amount  to  be  paid  with  the 
principal  of  the  past-due  notef  and  the  maturity  of  those  remaining, 
it  was  not  so  uncertain  that  it  could  be  declared  void  as  matter 
of  law,  and  rejected  from  evidence. 

3.     Under  the  evidence,  there  was  no  error  in  directing  a  verdict 
for  tlie  defendants.    Judgment  affirmed.    All  the  Justices  concur. 


PHILLIPS  &  CREW  COMPANY  v.  JOITES  &  HANCOCK 
et  aL;  and  vice  versa. 

1.  There  was  no  merit  in  the  motion  to  dismiss  the  writ  of  error  as  to 
one  of  the  parties  defendant  thereto. 

2.  A  merchant  sold  his  stock  of  goods  in.  bulk,  and  furnished  the  pur- 
chasers with  a  verified  list  of  his  creditors,  as  required  by  the  Civil 
Code,  §  3226.  A  debt  due  by  him  for  a  piano  was  not  included  in 
the  list.  A  note  given  by  liim  for  the  debt  was  sent  by  the  creditor 
to  a  member  of  a  firm  of  attorneys  for  collection.  He  filed  against  the 
debtor  a  petition  in  involuntary  bankruptcy  in  the  name  of  this  and 
other  creditors.  An  agreement  was  made  that  this  debt  would  be 
paid  from  the  purchase-money  of  the  stock.  The  attorney  presented 
to  the  judge  a  petition,  reciting  that  the  proceeding  in  bankruptcy 
was  instituted  under  a  mistake  of  fact,  in  that  it  was  alleged  that 
the  debtor  was  insolvent,  when  in  fact  he  was  solvent;  and  thus  the 
attorney  obtained  an  order  allowing  the  proceeding  to  be  withdrawn. 
The  debt  was  alleged  to  have  been  paid  to  the  firm.  They  failed  to  pay 
the  money  to  the  client  on  demand.  To  a  rule  brought  against  them 
they  filed  pleas  that  the  State  court  was  without  jurisdiction.  Held, 
that  the  superior  court  had  jurisdiction  of  a  proceeding  by  rule  to 
compel  the  attorneys  to  pay  the  money  to  their  client. 

(a)  Under  the  facts  above  stated,  the  money  was  not  collected  luider 
process  issuing  from  the  Federal  court;  and  the  decision  in  Wilkinson 
County  V.  Lindsey,  106  Qa.  25   (31  S.  E.  792),  has  no  application. 

(6)   A  finding  in  favor  of  the  pleas  was  contrary  to  law. 

3.  A  rule  was  prayed  against  a  firm  of  attorneys  and  each  of  its  mem- 
bers, requiring  them  to  show  cause  why  they  should  not  pay  to  their 
client  money  alleged  to  have  been  collected  by  them.  The  firm  and 
each  member  filed  pleas  to  the  effect  that  the  Federal  court,  not  the 
State  court,  had  jurisdiction.  The  case  was,  by  agreement,  submitted 
to  the  judge  on  law  and  facts  without  a  jury.  He  found  in  favor  of 
the  pleas.  A  motion  for  a  new  trial  was  made.  In  the  original  motion 
the  caption  named  the  firm  in  stating  the  case.  Attorneys  representing 
the  firm  and  each  member  acknowledged  service.  Held,  that  a  motion 
to  dismiss  the  motion  for  a  new  trial  on  the  ground  that  it  was  directed 
against  the  firm,  and  a  firm  could  not  be  an  oflScer  of  court,  was  properly 
overruled. 
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4.  Where  a  case  is  by  agreement  submitted  to  the  presiding  judge  without 
a  jury,  both  on  law  and  facts,  upon  his  finding  a  motion  for  a  new 
trial  can  be  made. 

Deceicber  13,  1912. 

Rule  against  attorneys.  Before  Judgte  Frank  ParL  Dougherty 
superior  court.    October  23,  1911. 

Mayson  &  Johnson  and  Peacock  &  Gardner,  for  plaintiff. 

R.  J.  Bacon,  Cruger  Westbrooh,  and  Clayton  Jones,  for  defend- 
ants. 

Lumpkin,  J.  The  Phillips  &  Crew  Company  filed  a  rule  against 
certain  attorneys,  alleging,  that  Jones  &  Hancock  were  attorneys 
and  partners;  that  a  note  due  by  one  Forrest  was  delivered  to 
Hancock  for  collection,  and  was  accepted  by  the  firm  for  that  pur- 
pose, their  fee  being  a  certain  percentage  of  the  amount  collected ; 
and  that  the  full  amount  was  collected  by  those  attorneys,  but  was 
not  paid  over  after  written  demand.  The  petition  prayed  that 
the  firm  and  each  of  its  members  be  required  to  show  cause,  etc. 
The  firm  and  Jones  filed  a  plea  to  the  jurisdiction,  on  the  ground 
that  Hancock  collected  the  money,  not  by  using  the  process  of  the 
State  court,  but  by  invoking  and  using  the  process  of  the  United 
States  court  for  the  Southern  District  of  Georgia.  Hancock  filed 
a  separate  plea,  setting  up  the  same  contention,  and  also :  that  he 
moved  to  Florida  two  months  before  the  rule  was  brought;  that 
a  copy  of  the  petition  and  rule  was  handed  to  him  in  that  State 
by  a  named  person ;  that  a  warrant  for  the  offense  of  larceny  after 
trust  delegated  was  obtained,  and  he  was  arrested  in  Florida  by  a 
deputy  sheriff  of  that  State,  and  he  came  to  Georgia  "in  response 
to  said  warrant,  and  not  in  response  to  said  rule;"  and  that  after  his 
arrival  he  was  served  by  an  oflScer  with  a  copy  of  the  rule.  He 
alleged  that  this  was  a  trick  to  obtain  service,  and  that  the  service 
was  null  and  void.  There  was  no  evidence  to  sustain  the  allegation 
that  the  prosecution  was  a  trick.  It  showed  that  Hancock  was 
brought  back  to  Georgia  under  a  warrant,  gave  bond,  and  was  then 
served  with  the  rule.  He  testified  that  the  copy  served  on  him  was 
unsigned.  The  issues  were  submitted  to  the  presiding  judge  with- 
out a  jury.  Evidence  was  introduced  to'show,  among  other  things, 
the  following  facts :  Forrest  sold  his  stock  of  goods  in  bulk  to  the 
firm  of  Carter  &  Eeid,  and  furnished  tliem  with  a  list  of  creditors. 
This  did  not  include  the  Phillips  &  Crew  Company,  the  claim  of 
which  was  for  the  sale  of  a  piano.    Hancock,  as  attorney,  filed  a 
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petition  against  Forrest  in  the  district  court  of  the  United  States, 
alleging  insolvency  of  the  defendant,  and  seeking  to  have  him 
declared  a  bankrupt.  Later  a  petition  was  presented  to  the  judge, 
alleging  that  the  proceeding  had  been  brought  under  a  misappre- 
hension of  facts,  and  that  Forrest  was  solvent  and  was  preparing  to 
pay  all  his  creditors  in  full  on  a  day  named.  It  was  prayed  that 
the  petition  in  bankruptcy  be  withdrawn.  This  was  allowed.  After 
this  the  claim  of  the  present  plaintifE  was  paid  in  full.  Evidence 
was  admitted  on  behalf  of  the  defendants,  over  objection,  tending 
to  show  that  the  name  of  the  Phillips  &  Crew  Company  was 
omitted  from  the  list  of  creditors  furnished  to  the  purchasers  of 
his  stock  by  Forrest;  that,  after  the  filing  of  the  petition  in  in- 
voluntary bankruptcy,  he  went  to  the  purchasers  and  agreed  that 
this  claim  should  be  paid  out  of  the  purchase-money  when  the 
petition  should  be  dismissed.  The  judge  also  rejected  evidence, 
offered  on  behalf  of  the  plaintiff,  to  the  effect  that  the  use  of  the 
name  of  one  of  the  three  petitioning  creditors  in  the  petition  in 
bankruptcy,  and  the  signing  of  that  petition  with  the  names  of  the 
attorneys  of  such  creditor,  were  imauthorized.  He  also  ruled  out  a 
copy  of  the  note  and  contract  of  Forrest,  together  with  evidence 
tending  to  show  the  loss  of  the  original.  He  then  rendered  judg- 
ment for  the  respondents,  on  the  pleas  to  the  jurisdiction.  A' 
motion  for  a  new  trial  was  overruled,  and  the  plaintiff  excepted. 
The  defendants  moved  to  dismiss  the  motion  for  a  new  trial,  on 
the  ground  that  the  case  was  submitted  to  the  presiding  judge 
without  a  jury  on  a  plea  to  the  jurisdiction,  and  there  was  no  ver- 
dict on  which  such  a  motion  could  be  based;  and  that  the  pro- 
ceeding by  rule  could  only  be  against  officers  of  court,  and  there 
was  no  officer  of  court  a  party  to  the  motion  for  a  new  trial,  but 
only  a  firm,  which  was  not  an  officer  of  court.  The  motion  to 
dismiss  was  overruled.  The  defendants  filed  a  cross-bill  of  ex- 
ceptions, assigning  error  on  that  ruling. 

1.  The  motion  to  dismiss  the  writ  of  error  was  without  merit. 
The  firm  and  one  partner  filed  a  plea  to  the  jurisdiction,  and  the 
other  partner  filed  one  also,  and  further  attacked  the  service  on 
him.  The  bill  of  exceptions  recited  that  the  case  was  submitted 
to  the  presiding  judge  without  a  jury,  by  agreement,  and  that  he 
rendered  judgment  sustaining  "each  of  the  pleas  to  the  jurisdiction 
and  dismissing  the  main  cause."     A  motion  for  a  new  trial  was 
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made,  and  service  was  acknowledged  by  attorneys  for  the  firm  and 
each  partner.  The  court  overruled  the  motion.  He  entered  a 
judgment  of  dismissal  on  each  plea.  In  that  entered  on  the  plea  of 
Hancock  separately  it  was  stated  that  the  plea  to  the  jurisdiction 
was  sustained  as  to  the  issues  of  fact  and  law  "and  as  to  service 
on  G.  W.  Hancock.'*  Whatever  effect  this  statement  may  have 
had,  it  furnished  no  ground  for  dismissing,  wholly  or  in  part,  the 
writ  of  error  bringing  up  the  overruling  of  the  motion  for  a  new 
trial. 

2.  Under  the  evidence  and  the  law  applicable  thereto,  the 
judgment  of  the  presiding  judge,  sitting  by  consent  without  a 
jury,  was  erroneous;  and  this  is  true  regardless  of  whether  or  not 
he  ruled  correctly  in  admitting  or  rejecting  evidence.  He  probably 
based  his  judgment  on  the  decision  in  Wilkinson  County  v.  Lindsey, 
106  Oa.  25  (31  S.  E.  792),  where  it  was  held  that  a  State  court 
had  no  jurisdiction  to  rule  an  attorney  at  law  for  failure  to  pay 
over  to  his  client  money  collected  on  process  from  a  Federal  court. 
But  the  present  case  does  not  fall  within  that  ruling.  Here  the 
money  was  not  collected  on  process  from  the  Federal  court.  The 
claim  was  sent  to  a  member  of  the  defendant  firm  for  collection. 
The  debtor  had  sold  his  stock  of  goods  to  others,  and  had  furnished 
them  with  a  list  of  creditors,  verified  by  aflSdavit,  purporting  to 
comply  with  the  Civil  Code,  §  3226.  The  debt  due  to  the  plaintiff 
company  was  not  connected  with  his  mercantile  business,  and  was 
not  included  in  the  list.  The  member  of  the  firm  of  attorneys  to 
whom  the  claim  was  delivered  filed  a  petition  in  the  district  court 
of  the  United  States,  seeking  to  put  the  debtor  into  bankruptcy, 
alleging  insolvency  and  an  act  of  bankruptcy.  He  later  presented 
to  the  judge  a  petition,  alleging  that  the  proceeding  was  instituted 
under  a  mistake  of  fact,  and  that  the  debtor  was  not  insolvent, 
but  was  solvent ;  and  obtained  an  order  allowing  it  to  be  withdrawn. 
After  this  was  done,  the  purchasers  of  the  stock  from  the  debtor 
paid  the  claim  from  the  purchase-money  due  to  him.  In  other 
words,  not  only  was  the  money  not  collected  on  process  from  the 
Federal  court,  but  tlie  attorney  escaped  from  the  jurisdiction  of 
that  court  and  its  process  by  a  withdrawal  of  the  proceeding,  which 
was  allowed  on  the  representation  that  the  basal  allegation  of  in- 
solvency was  not  correct. 
The  decision  in  Wilkinson  County  v.  Lindsey,  supra,  was  by  five 
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Justices,  not  the  entire  bench.  It  will  not  be  extended  beyond  the 
case  there  involved,  if  it  should  be  entirely  adhered  to,  on  full 
consideration.  An  attorney  is  admitted  by  the  superior  court  of 
this  State,  which  determines  his  fitness.  His  license  holds  him  out 
to  the  world  as  a  proper  person  to  represent  clients.  On  admission 
he  becomes  an  oflBcer  of  the  State  courts,  and  so  remains  for  life, 
imless  his  right  to  practice  is  terminated  in  some  manner  pro- 
vided by  law.  If  he  is  admitted  to  practice  in  the  Federal  courts, 
he  becomes  an  oflBcer  of  those  courts,  as  to  matters  there  involved. 
Obedience  to  proper  orders  of  the  Federal  court,  or  the  performance 
of  duties  owing  to  it,  will  be  enforced,  or  disobedience  punished,  by 
it.  As  to  proper  orders  of  the  State  courts  and  duties  owing  to 
such  courts,  enforcement  of  them  or  punishment  will  be  dealt  with 
in  the  proper  State  court.  But  the  power  of  the  superior  court  is 
not  limited  to  matters  connected  with  its  process.  There  are 
duties  of  an  attorney,  as  such,  aside  from  litigation,  and  one  of 
these  is  not  to  misappropriate,  or  fail  to  pay,  on  demand,  money 
coming  into  his  hands  as  an  attorney  and  belonging  to  his  client. 
He  can  be  compelled  by  rule  in  the  proper  State  court  to  pay  this 
over,  though  he  may  have  collected  it  without  any  litigation  or 
process  of  court.  In  re  Grant,  17  How.  Pr.  (X.  Y.)  260;  In  re 
Aitkin,  4  Bam.  &  Aid.  47.  Section  4954  of  the  Civil  Code  de- 
clares: "Where  attorneys  retain  in  their  hands  the  money  of  their 
clients  after  it  has  been  demanded,  they  are  liable  to  rule  (and 
otherwise)  as  sheriffs  are,  and  incur  the  same  penalties  and  con- 
sequences.^* And  section  5343  declares:  "If  any  sheriff,  coroner, 
justice  of  the  peace,  constable,  clerk  of  the  superior  court,  or  attor- 
ney at  law  shall  fail,  upon  application,  to  pay  to  the  proper 
person,  or  his  attorney,  any  money  they  may  have  in  their  hands, 
which  they  may  have  collected  by  virtue  of  their  oflBce,  the  party  en- 
titled thereto,  or  his  attorney,  may  serve  said  officer  with  a  written 
demand  for  the  same ;  and  if  not  then  paid,  for  such  neglect  or  re- 
fusal the  said  ofificer  shall  be  compelled  to  pay  at  the  rate  of 
twenty  per  cent,  per  annum  upon  the  sum  he  has  in  his  hands, 
from  the  date  of  such  demand,  tmless  good  cause  be  shown  to  the 
contrary.  Suppose  that  a  client  in  Georgia  should  place  in  the 
hands  of  a  Georgia  attorney  a  claim  for  collection,  and  the  at- 
torney should  go  to  Alabama  and  by  garnishment  collect  the  money 
and  bring  it  back  to  Georgia,  but  fail  to  pay  it  over  on  demand ;  a 
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Georgia  court  would  hardly  refuse  to  issue  a  rule  on  the  ground 
that  the  suit  was  in  Alabama,  and  in  practicing  there  the  attorney 
was  an  ofiBcer  of  the  Alabama  court.  Batterson  v.  Osborne,  18 
X.  Y.  Supp.  431. 

The  jurisdiction  of  the  Federal  courts  and  also  their  power  to 
punish  for  contempt  is  regulated  by  statute,  and  may  not  be  so 
extensive  as  the  power  of  a  State  court  over  the  general  conduct  of 
attorneys  as  to  money  in  their  hands.  We  are  aware  of  one  or  two 
cases  where  it  was  said,  broadly,  that  if  money  was  collected  under 
process  from  the  Federal  court  by  an  attorney,  he  should  be  ruled 
there.  Whether  this  is  essentially  so,  imder  our  statutes,  if  all  liti- 
gation there  is  ended,  and  the  money  is  in  the  hands  of  the  attorney, 
it  is  not  necessary  to  decide,  under  the  ruling  made  above. 

3.  It  was  argued,  that  a  firm  of  lawyers  could  not  be  an  oflBcer 
of  court,  but  only  the  individual  members;  that  the  motion  for  a 
new  trial  was  brought  against  the  firm,  and  should  have  been  dis- 
missed on  motion.  The  petition  for  the  rule  alleged  that  the  firm 
collected  the  money  by  a  check  given  to  them,  indorsed  by  them, 
and  deposited  to  their  account  in  bank,  and  that  "Jones  and 
Hancock"  refused  to  pay  it  on  demand.  It  prayed  a  rule  against 
'*  Jones  &  Hancock,  attorneys  as  aforesaid,  requiring  each  of  thejn," 
etc.  Their  individual  names  had  been  previously  stated.  Service 
was  ordered  to  be  made  on  each  of  them.  Each  pleaded  to  the 
jurisdiction.  The  caption  of  the  original  motion  for  a  new  trial 
was  "Phillips  &  Crew  Co.  v.  Jones  &  Hancock."  In  the  caption 
of  the  amended  motion  the  defendants  were  named  as  "Jones  and 
Hancock."  Service  of  the  motion  and  rule  nisi  issued  thereon 
was  acknowledged  both  for  the  firm  and  each  of  its  members.  We 
think  the  members  of  the  firm  were  sufficiently  parties  to  the 
motion  for  a  new  trial  to  make  it  proper  to  overrule  the  motion 
to  dismiss  it. 

4.  The  ground  of  the  motion  to  dismiss  the  motion  for  a  new 
trial  that  the  case  was  not  passed  on  by  a  jury,  but  by  the  presiding 
judge  without  a  jury,  by  consent,  was  properly  overruled.  Crum- 
hley  V.  Brook,  135  Ga,  723  (70  S.  E.  655). 

Judgment  reversed  on  the  main  hill  of  exceptions,  and  affirmed 
on  the  cross-bill.     All  the  Justices  concur. 
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DICKEY  r.  COMER. 

There  was  no  error  in  sustaining  the  demurrer  to  the  petition. 
December  13,  1912. 

Complaint.  Before  Judge  Rawlings.  Screven  snperior  coxrrt. 
November  term,  1911. 

John  W.  Dickey  brought  suit  on  April  25,  1911,  in  Screven  su- 
perior court,  against  E.  T.  Comer,  alleging  that  the  defendant  had 
failed  to  comply  with  his  obligations  under  the  contract  herein- 
below  set  forth,  and  praying  for  an  accounting. 

"Georgia,  Chatham  County.  This  agreement  made  between 
John  W.  Dickey,  of  Chatham  County,  Georgia,  and  E.  T.  Comer, 
of  Macon,  Georgia,  witnesseth:  That  said  Dickey  has  this  day 
transferred  and  assigned  to  the  said  Comer  his  option-contract, 
with  all  his  rights  thereunder,  from  E.  C.  Neely,  bearing  date  of 
October  10th,  1904,  and  covering  that  certain  plantation  situate  and 
being  in  Burke  and  Screven  Counties,  Georgia,  consisting  of  six- 
teen thousand  three  hundred  (16,300)  acres,  known  as  the  Mill 
Haven  Plantation,  more  fully  described  in  that  deed  from  the  Mill 
Haven  Co.  to  the  said  Xeely,  bearing  date  the  said  10th  day  of 
October,  1904.  The  said  E.  T.  Comer  is  to  pay  to  the  said  John 
W.  Dickey  eighty-six  thousand  ($86,000)  dollars  for  the  said  plan- 
tation and  the  rights  hereinafter  mentioned,  upon  the  delivery  to 
the  said  E.  T.  Comer  of  a  warranty  deed  from  the  said  Neely,  con- 
veying to  the  said  E.  T.  Comer  a  clear  and  unencumbered  title 
to  the  said  property.  Six  thousand  ($6,000)  dollars  of  the  said 
amount  are  to  cover  the  claim  which  the  said  Neely  may  have  for 
the  expenses  incurred  by  him  in  improving  the  said  place,  and  the 
said  Dickey  guarantees  to  the  said  Comer  that  the  amount  to  be 
paid  for  the  said  expenses  in  improving  the  said  place  is  not  to 
exceed  six  thousand  ($6,000)  dollars.  The  said  Dickey  is  to  pay 
as  much  as  five  hundred  ($500)  dollars  on  account  of  expenses, 
in  the  event  that  there  is  any  litigation  with  the  said  Neely  on 
account  of  claim  for  improvements.  It  is  further  agreed,  that, 
as  part  of  this  contract  and  covered  by  the  said  consideration  here- 
inbefore mentioned,  the  said  Dickey  shall  convey  to  the  said  Comer 
the  timber,  railroad,  and  all  other  rights  of  the  Mill  Haven  Com- 
pany in  the  said  property,  of  which  company  the  said  Dickey  is 
the  sole  stockholder  and  owner.  In  witness  whereof  the  said  two 
parties  to  these  presents  have  duly  signed  and  sealed  the  same  in 
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duplicate,  this  the  30th  day  of  September,  1905."  (Executed  by 
the  parties  under  seal  and  in  the  presence  of  a  notary  public.) 

The  instrument  referred  to  as  an  option-contract  transferred  and 
assigned  by  Dickey  to  Comer  was  as  follows: 

"Whereas  Mill  Haven  Company  has  bargained  and  sold  to  the 
undersigned  a  certain  16,300  acres  in  Screven  and  Burke  Counties, 
Georgia,  as  more  fully  described  in  the  deed  of  even  date  here- 
with: Xow  this  memorandum  witnesseth  that  it  was  and  is  a 
part  of  the  terms  of  said  bargain  and  sale  that  I  will,  at  any  time 
within  12  months  of  the  date  of  said  deed,  resell  to  John  W.  Dickey 
or  his  assigns,  at  his  option,  the  premises  conveyed  to  me  as  afore- 
said, upon  said  John  W.  Dickey  paying  to  me  the  sum  of  $70,000 
and  such  additional  sum  as  will  cover  all  expenses  which  may  be 
incurred  by  said  E.  C.  Xeely  in  improving  said  place;  to  fulfill 
which  agreement  I  hereby  bind  myself  and  my  heirs  to  the  said 
John  W.  Dickey.    This  October  10,  1904.    E.  C.  Neely.'' 

The  following  were  the  paragraphs  of  the  petition  setting  forth 
the  grounds  of  complaint:  "5th.  At  the  time  of  the  assignment 
of  the  contract  between  the  said  Neely  and  petitioner  to  defendant, 
a  difference  existed  between  said  Dickey  and  said  Neely  as  to  the 
expenses  incurred  by  the  latter  in  improving  the  real  estate  re- 
ferred to,  and  at  the  time  of  the  assignment  to  the  said  Comer 
the  latter  knew  of  the  existence  of  said  difference.  6th.  There- 
after the  said  E.  T.  Comer,  as  assignee  of  said  option-contract,  se- 
cured a  conveyance  from  the  said  E.  C.  Neely  of  the  aforesaid 
plantation  and  had  an  adjustment  with  said  Neely  upon  his  claim 
for  expenses  in  improving  the  place.  7th.  Your  petitioner  further 
shows  that  the  said  E.  C.  Neely  had  no  legitimate  claim,  under 
the  contract  hereinbefore  referred  to,  .  .  to  be  paid,  on  account 
of  expenses  in  improving  the  realty,  more  than  six  thousand 
dollars.  8th.  The  said  E.  T.  Comer  was  in  duty  bound,  under 
the  terms  of  assignment,  not  voluntarily  to  pay  to  the  said  E.  C. 
Xeely  more  than  six  thousand  dollars  on  account  of  expenses  in 
improving  the  place,  and  was  under  a  duty  and  obligation  to  your 
petitioner  to  resist  any  claim  for  paj-ment  of  a  greater  sum,  it 
being  in  contemplation  of  the  assignment  hereinbefore  referred  to 
that  litigation  should  be  resorted  to  to  resist  any  unjust  claim  upon 
the  part  of  the  said  E.  C.  Neely,  your  petitioner  agreeing  to  con- 
tribute as  much  as  five  hundred  dollars  to  the  expense  of  such 
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litigation.  9th.  Your  petitioner  further  shows,  that  while  the 
contract  of  assignment  aforesaid  provided  for  the  payment  to  peti- 
tioner of  the  sum  of  eighty-six  thousand  dollars,  it  was  understood 
tliat  the  said  sum  was  to  be  paid  by  paying  over  to  E.  C.  Neely 
seventy  thousand  dollars  on  account  of  the  purchase-money  and 
not  exceeding  six  thousand  dollars  on  account  of  expenses  of  im- 
proving the  real  estate,  and  the  remainder  of  ten  thousand  dollars 
to  petitioner;  but,  though  often  requested  so  to  do,  the  defendant 
has  failed  and  refused  to  make  any  such  payment,  claiming  that 
the  amount  he  had  to  pay  the  said  R.  C.  Neely  consumed  nearly,  if 
not  all,  of  the  eighty-six  thousand  dollars  provided  for  under  the 
contract  of  assignment,  leaving  only  a  few  hundred  dollars  due 
petitioner."  The  plaintiff,  after  alleging  that  the  defendant  is  in- 
debted to  him  in  tlie  sum  of  ten  thousand  dollars  or  other  lar^o 
sum,  prays  for  a  full  accounting  of  the  amounts  paid  by  the  de- 
fendant to  R.  C.  Xeely  in  connection  with  acquiring  the  property, 
and  that  petitioner  have  judgment  against  defendant  for  such 
amount  as  may  be  found  due  him  after  said  accounting. 

The  defendant  demurred  generally  and  specially  to  the  petition, 
and  the  court  sustained  the  demurrer.  To  this  ruling  the  plaintifT 
excepted. 

J.  Tf .  Overstreet  and  /.  D.  EilpatricJc,  for  plaintiff. 

Adams  &  Adams,  for  defendant. 

Beck,  J.  (After  stating  the  facts.)  The  court  below  properly 
sustained  the  demurrer  to  the  petition.  Under  the  plaintiff's  own 
construction  of  the  written  assignment  of  the  "option-contract,'" 
while  the  contract  provided  for  the  payment  to  petitioner  of  the 
sum  of  $86,000,  it  was  understood  that  the  said  sum  was  to  l>e 
paid  by  first  paying  over  to  R.  C.  Neely  $70,000  on  account  of  the 
purchase-price  for  the  lands  referred  to  in  the  option  and  an  amount 
sufficient  to  cover  the  expenses  incurred  by  him  in  improving  these 
lands.  This  statement  in  the  plaintiff's  pleadings,  so  far  as  it 
admits  that  the  payments  should  be  made  to  Neely,  will  be  taken 
as  true  as  against  tlie  plaintiff  in  passing  upon  this  demurrer. 
But  the  allegation  that,  under  the  terms  of  the  written  assignment, 
only  $6,000  was  to  be  paid  to  Xeely  on  account  of  expenses  and 
$10,000  was  to  be  paid  to  plaintiff  (a  construction  of  the  WTitin<]r 
favorable  to  the  pleader  himself)  can  not  be  accepted  unless  it  i< 
borne  out  by  the  terms  of  the  writing  which  was  being  construed 
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by  the  pleader.  Construing  the  assignment  of  the  option  in  con- 
nection with  the  paper  assigned,  it  is  manifest  that  the  holder  of 
the  option,  in  order  to  avail  himself  of  its  terms,  had  to  pay,  before 
the  expiration  of  the  time  limit  fixed  in  the  option,  the  purchase- 
price  of  the  lands,  $70,000,  "and  such  additional  sum  as  will  cover 
ail  expenses  which  may  be  incurred  by  said  Neely"  (the  giver  of 
the  option)  "in  improving  said  place/^  There  was  no  under- 
taking of  guaranty,  under  the  terms  of  the  assignment,  by  Comer 
that  the  expenses  should  not  amount  to  more  than  $6,000,  and 
nothing  to  bind  him  on  his  part  to  refuse  to  meet  the  demands  of 
Xeely  for  expenses  incurred  in  improving  the  land  in  excess  of 
$6,000.  It  appears  from  the  date  of  the  assignment,  and  the  limit 
as  to  time  within  which  the  option  should  expire,  that  it  was 
necessary  for  Comer  to  act  within  ten  days  after  he  became  the 
holder  of  the  option,  in  order  to  secure  title  to  the  lands  under 
that  option ;  and  it  was  necessary  that  he  should  pay,  in  addition  to 
the  $70,000  for  the  purchase-money  of  the  lands,  "all  expenses" 
which  had  been  incurred  by  Neely  in  improving  the  lands;  and  it 
is  not  alleged  in  the  petition  that  the  difference  between  $70,000 
and  $86,000  had  not  been  expended  by  Neely  in  improvements. 
There  was  no  limitation  in  the  option  put  upon  Neely  as  to  the 
extent  or  character  of  the  improvements  which-he  might  place  upon 
the  lands;  and  if  he  incurred  an  expense  of  $16,000  in  placing 
improvements  there,  he  was  entitled  to  a  repayment  of  this,  to- 
gether with  the  $70,000,  before  he  would  be  bound  by  the  option. 
And  these  amounts  had  to  be  paid  by  October  10,  1905.  We  have 
said  that  there  is  no  allegation  in  the  petition  showing  that  Xeely 
had  not  placed  improvements  costing  as  much  as  $16,000  upon  the 
land.  In  saying  this  we  have  not  overlooked  the  allegation  in 
the  petition  that  "Neely  had  no  legitimate  claim,  under  the  contract 
hereinbefore  referred  to,  to  be  paid  on  account  of  expenses  in  im- 
proving the  realty,  more  than  six  thousand  dollars."  That  allega- 
tion does  not  amount  to  a  positive  denial  that  Neely  had  in- 
curred an  expense  of  $16,000  in  making  improvements  on  the  land 
It  might  have  been  intended  for  such  a  denial,  or  it  might  have 
\)een  intended  to  be  the  basis  of  a  contention  upon  the  part  of  the 
plaintiff  that  the  improvements  were  not  of  such  character  as  would 
entitle  Neely  to  claim  reimbursement  for  the  expenses  incurred 
in  making  them.    When  Comer  became  the  holder  of  the  option  he 
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was  confronted  with*' the  necessity  of  complying  with  its  terms 
within  ten  days,  or  of  abandoning*  any  advantage  that  he  might 
have  under  its  terms;  He  therefore  paid  the  $70,000,  the  original 
purchase-price  of  the  plantation,  and  $16,000  for  improvements, 
according  to  the  claims  of  the  defendant  as  alleged  in  the  petition 
(construing  the  expression  "practically  all"  to  amount  to  "all,'* 
as  against  the  pleader) ;  which  claim  of  the  defendant,  that  he 
had  paid  all  of  the  $16,000,  is  not  negatived  by  any  positive  aver- 
ment in  the  petition.  Under  the  terms  of  the  written  instrument 
called  the  contract  of  assignment  in  the  pleadings,  the  defendant 
would  not  become  indebted  to  the  plaintifE  in  any  sum  until  the 
delivery  to  the  defendant.  Comer,  of  a  warranty  deed  from  Neely, 
conveying  to  Comer  a  clear  and  unencumbered  title  to  the  property, 
and  such  a  deed  Comer  could  obtain,  under  the  option,  only  by 
payment,  in  addition  to  the  sum  of  $70,000,  of  a  sum  equal  to  the 
amount  of  the  expenses  incurred  by  Neely  in  making  improve- 
ments upon  the  place ;  and  no  liability  of  Comer  to  the  plaintifE  is 
shown  by  the  petition,  in  the  absence  of  a  distinct  allegation  that 
the  expenses  incurred  by  Neely  in  making  improvements  upon 
the  lands  purchased  were  less  than  $16,000,  or  that  Comer  had 
not  been  compelled  to  pay  as  much  as  the  $16,000  in  addition  to 
the  purchase-price  of  the  lands  in  order  to  secure  a  conveyance 
from  Xeely  in  accordance  with  the  option.  In  the  absence  of 
such  affirmative  allegation  of  a  payment  by  Comer  to  Neely  of  a 
less  sum  than  $16,000  for  improvements,  or  that  the  improvements 
placed  upon  the  lands  cost  Neely  less  than  $16,000,  the  petition 
did  not  state  a  case  against  the  defendant,  entitling  the  petitioner 
to  maintain  a  suit  for  a  breach  of  the  contract  or  for  an  accounting. 
Judgment  affirmed.    All  the  Justices  concur. 


WILSON  V.  SAVANNAH  BASEBALL  ASSOCIATION. 

1.  Where  under  the  provisions  of  the  Civil  Code,  §  5385,  proceedings  were 
instituted  by  the  making  of  an  affidavit  to  evict  a  tenant  holding  over, 
and  by  counter-affidavit  the  defendant  set  up  the  defense  that  **the  rent 
claimed  is  not  due"  and  the  evidence  showed  a  lease  by  the  plaintiff 
to  the  defendant,  and  that  the  defendant  had  not  surrendered  the 
premises  to  the  lessor,  but  had  given  possession  thereof  to  another 
person,  which  person  was  in  }>o88e88ion  of  the  land  at  the  time  of  the 
institution   of   the   proceedings   to   evict,   evidence   of   payment   of   the 
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rent,  after  the  expiration  of  the  term  of  the  lease  to  the  defendant,  to 
other  parties,  and  not  to  the  plaintiff,  could  not  establish  the  defense 
set  up  in  the  counter-affidavit. 

2.  Evidence  tending  to  show  that  the  parties  to  whom  the  defendant  had 
given  possession  of  the  rented  premises  had  paid  rent  to  another  party, 
thus  attorning  to  another  instead  of  to  the  plaintiff,  was  not  admissible 
imder  the  pleadings  in  the  case. 

3.  The  court  below  did  not  err  in  ruling  out  the  oral  evidence  of  the 
contents  of  a  paper  which  was  accessible  to  the  parties,  and  which, 
if  relevant,  could  have  been  introduced  in  evidence. 

December  13,  1012. 

Eriction.  Before  Judge  Charlton.  Chatham  superior  court. 
January  16,  1912, 

Stubbs  &  Chapman,  for  plaintiff. 

O'Byme,  Hariridge  &  Wright,  for  defendant. 

Beck,  J.  The  plaintiff  in  the  court  below  instituted  proceed- 
ings under  the  provisions  of  the  Civil  Code,  §  5385,  to  evict  the 
defendant  as  a  tenant  holding  over.  Under  the  provisions  of 
§  5387  the  defendant  could  by  counter-aflSdavit  have  set  up  either 
of  the  following  def eiises,  to  wit :  that  his  lease  or  term  of  rent 
has  not  expired,  and  that  he  is  not  holding  possession  of  the 
premises  over  and  beyond  his  term;  or  that  the  rent  claimed  is 
not  due;  or  that  he  does  not  hold  the  premises,  either  by  lease,  or 
rent,  or  at  will,  or  by  sufferance,  or  otherwise,  from  the  person  who 
made  the  affidavit  on  which  the  warrant  issued,  or  from  .any  one 
under  whom  he  claims  the  premises,  or  from  any  one  claiming  the 
premises  under  him.  In  this  case  the  defense  set  up  was  that  "the 
rent  claimed  is  not  due."  There  was  evidence  to  show  that  the 
defendant  had  rented  the  lands  from  the  plaintiff  (who  was  him- 
self a  sublessee  under  a  lessee  who  had  the  right  to  sublet)  for  a 
period  of  time  extending  from  the  first  of  February,  1910,  to  the 
first  of  February,  1911,  At  the  expiration  of  this  period  the  de- 
fendant did  not  surrender  the  premises  to  the  plaintiff,  but 
turned  the  premises  over  to  the  Savannah  Baseball  Club,  an- 
other corporation,  and  the  defendant  was  permitted  to  show  that 
the  latter  corporation  htfd  paid  rent  to  the  owners  of  the  lands 
instead  of  to  the  plaintiff  in  this  case.  The  defendant  could 
not  properly  be  let  in  to  such  a  defense  as  this,  under  the 
counter-afiBdavit  as  filed.  By  that  affidavit  he  was  confined  to  evi- 
dence tending  to  establish  the  contention  there  made,  that  the 
rent  was  not  due ;  that  is,  that  it  had  not  become  due,  or  that  it 
had  been  paid,  or  some  similar  defense.     The  evidence  to  which 
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we  have  referred  (and  to  which  there  was  timely  objection)  should 
have  been  excluded.  In  effect  it  tended  to  show  that  the  persons 
whom  the  defendant  put  in  possession  of  the  lands  had  attorned 
to  another  than  the  landlord  under  a  lease  from  whom  the  de- 
fendant had  entered  upon  the  land,  without  a  surrender  of  the 
premises  to  the  plaintiff  in  this  case,  who  was,  under  the  evidence, 
the  landlord  of  the  defendant.  Puriell  v.  Farris,  137  Ga.  318  (73 
S.  E.  634).  In  brief,  the  evidence  showed  a  lease  from  the  plaintiff 
to  the  defendant,  a  holding  over  after  the  expiration  of  the  term, 
a  failure  to  surrender  the  premises  to  the  landlord,  a  giving  of  pos- 
session of  the  premises  to  a  stranger  instead  of  to  the  party  from 
whom  the  defendant  had  rented.  Clearly  the  defendant  was  not 
entitled  to  have  a  verdict  in  its  favor  under  this  proof  admitted 
under  the  defense  that  the  rent  was  not  due. 

The  court  below  did  not  err  in  ruling  out  the  oral  evidence 
of  the  contents  of  a  paper  which  was  accessible  to  the  parties,  and 
which,  if  relevant,  could  have  been  introduced  in  evidence. 

Judgment  reversed.     All  the  Justices  concur. 


BIGGERS  V.  STORY  et  ah 

The  judge  to  whom  the  case  was  submitted  for  decision  witliout  a  jury 
committed  error  in  entering  judgment  for  the  claimant  and  ordering 
the  levy  dismissed. 

DECEAfBEB   13,   1912. 

Claim.  Before  Judge  Fite.  Catoosa  superior  court.  August 
8,  1911. 

Maddox,  McCamy  &  Shurmte,  for  plaintiff. 

H,  H,  Anderson,  contra. 

Atkinson,  J.  Error  was  assigned  upon  a  judgment  rendered  in 
a  claim  case,  which  was  as  follows:  "This  case  being  submitted 
to  the  court  upon  the  question  whether  this  was  a  general  judg- 
ment or  a  judgment  binding  only  the  property  mortgaged,  after 
argument  had,  it  is  considered,  ordered,  and  adjudged  by  the  court 
that  said  judgment  is  a  judgment  special  against  the  propert)' 
mortgaged,  and  binding  said  special  mortgaged  property  only.  It 
is  further  ordered  and  adjudged  that  the  levy  be  dismissed,  and 

claimants  recover  of  plaintiff  the  sum  of •  dollars  and 

cents  costs  of  suit."    The  ground  of  error  assigned  was 
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that  the  jndge,  to  whom  the  ease  was  submitted  for  decision  without 
a  juiy,  should  have  held  that  the  judgment  submitted  to  the  court 
for  construction  was  general  and  bound  all  the  property  of  the 
defendant  in  fi.  fa.  The  bill  of  exceptions  discloses  that  W.  E. 
Biggers  commenced  a  proceeding  to  foreclose  a  chattel  mortgage 
against  A.  D.  Story,  in  the  superior  court.  Thereafter  the  mort- 
gagor filed  an  equitable  petition  against  Biggers,  to  enjoin  the 
foreclosure.  At  the  trial  of  the  case  on  the  equitable  petition  the 
verdict  was  in  favor  of  "Biggers"  against  "Story/'  and  the  fol- 
lowing judgment  was  rendered:  "Whereupon  it  is  ordered,  ad- 
judged,  and  decreed  that  the  defendant,  W.  E.  Biggers,  recover 
of  the  plaintiff,  A.  D.  Story,  the  sum  of  $269  principal,  and  in- 
terest at  8%  from  May  3rd,  1909,  and  the  further  sum  of  $ • 

costs.  That  the  mortgage  fi.  fa.  proceed  against  the  property 
mortgaged. '^  The  mortgaged  property  was  subsequently  sold,  and 
failed  to  satisfy  the  debt.  Execution  was  then  issued  on  the  judg- 
ment rendered  at  the  trial  of  the  equitable  petition,  and  was  levied 
on  land  as  the  property  of  defendant  in  fi.  fa.  Thereafter  A.  J. 
Story  filed  a  claim  to  the  land,  and  on  the  trial  the  judgment 
upon  which  error  was  assigned  was  rendered.  The  equitable  peti- 
tion to  enjoin  the  mortgage  foreclosure  was  specified  in  the  bill 
of  exceptions  by  Biggers,  the  plaintiff  in  error,  as  material  to  a 
clear  understanding  of  the  errors  complained  of,  and  a  certified 
copy  thereof  was  transmitted  to  this  court  by  order  of  the  judge. 
But  that  petition  was  no  part  of  the  record  in  the  claim  case,  and 
does  not  appear  to  have  been  introduced  in  evidence,  and  could  not ' 
be  brought  to  the  Supreme  Court  in  the  manner  indicated.  If 
introduced  in  evidence,  its  substance  should  have  been  set  forth 
in  the  bill  of  exceptions,  or  by  an  appropriate  exhibit  to  the  bill 
of  exceptions,  or  in  a  duly  approved  brief  of  evidence.  Under  the 
circumstances,  the  copy  so  transmitted  can  not  be  considered.  The 
judgment  set  forth  in  the  bill  of  exceptions  as  rendered  on  the 
trial  of  the  equitable  petition,  which  was  construed  in  the  judg- 
ment in  the  claim  case,  must,  therefore,  be  construed  without  the 
aid  of  the  pleadings  upon  which  it  was  based.  So  construed,  it 
was  a  general  judgment,  notwithstanding  the  direction  therein 
given  "that  the  mortgage  fi.  fa.  proceed  against  the  property 
mortgaged.*'  The  court  erred  in  holding  to  the  contrary  and  order- 
ing the  levy  dismissed. 

Judgment  reversed.    All  the  Justices  concur. 
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LEWIS  et  al.  v.  TURNER  et  ah 

Under  the  "alternative  four  days  road  law"  (Civil  Code,  |§  705  to  711, 
inclusive)  county  commissioners  have  no  authority  to  sit  as  a  court  to 
try  road  defaulters,  and  equity  will  enjoin  them  from  exercising  such 
ultra  vires  power. 

December  13,  1912. 

Injunction.  Before  Judge  Bell.  Fayette  superior  court  Sep- 
tember 16,  1912. 

A.  0.  Blalock  and  /.  F,  Oolightly/tov  plaintiflfs  in  error. 
•  J.  W,  Culpepper,  contra. 

Evans,  P.  J.  An  election  was  held  in  Fayette  county  on  June 
5,  1911,  to  determine  whether  the  provisions  of  §§  705  to  711, 
inclusive,  of  the  Civil  Code,  usually  called  the  "alternative  four 
days  road  law,*'  should  become  effective  in  that  county;  and  the 
result  of  that  election  was  oflBcially  declared  to  be  in  favor  of  the 
proposed  law.  The  county  commissioners  had  previously  (March 
7,  1911)  passed  an  order  levying  a  commutation  tax  for  the  year 
1911  of  four  dollars  in  default  of  eight  da/s  work  on  the  roads. 
Several  citizens,  subject  to  road  duty,  were  cited  to  appear  before 
the  county  commissioners*  court  to  show  cause  why  the  commuta- 
tion tax  had  not  been  paid,  as  in  default  of  a  sufficient  answer 
the  commissioners  would  proceed  as  to  justice  might  appertain. 
These  citizens  thereupon  filed  their  petition  to  enjoin  the  county 
commissioners  from  trying  them  as  road  defaulters,  on  the  grounds, 
that  the  commissioners  had  not  complied  with  the  terms  of  the 
"alternative  four  days  road  law"  in  several  particulars,  and  that 
by  the  provisions  of  that  law  road  defaulters  could  only  be  tried 
by  the  court  of  district  road  commissioners.  The  foregoing  facts 
were  made  to  appear  on  the  interlocutory  hearing,  and  the  court 
granted  a  temporary  injunction.  Exception  is  taken  by  the  com- 
missioners to  this  judgment. 

There  are  three  systems  provided  by  the  code  for  working  the 
public  roads.  The  first  plan  contemplates  actual  work  by  persons 
subject  to  road  duty.  Civil  Code,  §  647  et  seq.  The  second  plan, 
commonly  called  the  "alternative  road  law,"  is  initiated  by  the 
recommendation  of  a  grand  jury.  Civil  Code,  §  694  et  seq.  It 
empowers  the  county  commissioners  to  work  the  roads  with  convict 
labor,  or  with  hired  labor  and  the  labor  of  those  who  do  not  pay  a 
commutation  tax,  or  by  contract,  or  by  a  combination  of  these 
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methods.  This  road  system  proceeds  upon  a  central  plan,  with 
the  county  as  the  unit,  under  the  general  superintendence  of  the 
county  commissioners.  The  third  plan,  designated  as  the  "alter- 
native four  days  road  law,"  becomes  effective  only  upon  adoption  by 
the  voters  in  a  special  election  called  for  that  purpose.  This  plan 
differs  from  the  second  plan  largely  in  the  specification  that  each 
militia  or  road  district  shall  be  the  unit,  and  that  each  unit  shall 
be  under  the  direction  of  district  road  commissioners.  The  first 
plan  of  road  working  prevails,  unless  one  of  the  others  is  put  in 
force  as  provided  by  the  code.  Only  one  plan  can  be  in  force  at 
the  same  time.  Wright  v.  Sheppard,  5  Oa.  App,  298  (63  S.  E. 
48) ;  Commissioners  of  Gordon  County  v.  Burns,  118  Oa,  112  (44 
S.  E.  828).  When  the  people  of  Fayette  county  adopted  the  "al- 
ternative four  days  road  law,"  it  became  the  duty  of  the  district 
road  commissioners  to  apportion  the  persons  subject  to  road  duty 
in  their  respective  districts  upon  the  different  roads  thereof  (Civil 
Code,  §  709) ;  and  defaulters  were  to  be  tried  before  the  district 
road  commissioners*  court.  County  commissioners  have  no  juris- 
diction to  try  road  defaulters  under  this  system,  and  no  authority 
to  convene  themselves  into  a  court  for  that  purpose.  What,  then, 
is  the  course  for  these  citizens  to  pursue?  They  can  not  assert 
their  defense  before  an  assumed  couri;  which  possesses  no  legal 
authority  to  try  them.  As  the  county  commissioners  are  attempt- 
ing to  try  defaulters  for  the  non-payment  of  their  road  tax,  which 
under  the  law  could  only  be  done  by  the  district  road  commissioners, 
the  most  effective,  if  not  the  sole,  remedy  of  the  citizens  haled 
before  them  is  to  enjoin  them  from  exercising  ultra  vires  powers. 
This  is  not  an  effori;  to  enjoin  a  couri;  from  exercising  its  proper 
powers  within  its  jurisdiction,  as  was  the  case  of  Rowland  v.  Com- 
missioners of  Johnson  County,  133  Oa.  190  (65  S.  E.  404),  but  is 
a  proceedmg  against  ceri;ain  officials  who  have  no  power  to  convene 
themselves  as  a  court  to  try  road  defaulters,  to  prevent  them  from 
^ercising  such  ultra  vires  powers. 

Judgment  affirmed.     All  the  Justices  concur. 


Digitized  by 


Google 


YJQ  OCTOBER  TERM,  1912.  ^39 

BicHMOND  County  v.  Richmond  County  Reformatory 
Institute. 

Per  CuBlAlf.  An  equitable  petition  was  filed,  praying,  among  other 
things,  for  the  grant  of  an  interlocutory  injunction  and  the  appoint- 
ment of  a  receiver.  A  rule  nisi  was  granted,  and  the  hearing  set  for 
a  day  named.  It  was  continued  from  time  to  time,  and  finally  a 
hearing  was  had  on  a  date  during  a  term  of  the  superior  court  (the 
second  term  after  the  petition  was  filed).  In  an  order  previously 
granted  the  court  had  directed  that  the  pleadings  be  filed  by  a  certain 
date.  The  defendant  filed  a  demurrer.  At  ^the  hearing,  when  both 
parties  announced  ready,  coimsel  for  the  plaintiff  contended  that  the 
matter  before  the  court  was  ''said  rule  nisi."  Counsel  for  defendant 
contended  that  the  matter  before  the  court  was  the  demurrer.  The 
court  ruled  that  the  demurrer  was  to  be  heard,  and  directed  that  the 
petition,  the  amendments  thereto,  and  the  demurrer  be  heard.  After 
argument  the  court  sustained  the  general  demurrer,  and  all  of  the 
grounds  of  the  special  demurrers  except  certain  ones  which  were  with- 
drawn, and  entered  a  judgment  accordingly.  The  judgment  contained 
no  reference  to  a  refusal  of  the  injunction  prayed.  The  plaintiff  ex- 
cepted to  this  judgment,  and  assigned  error  on  the  grounds,  that  the 
matter  before  the  court  was  the  rule  nisi  with  the  demurrer  shown  as 
cause  contra,  that  the  decision  sustaining  the  general  denojirrer  and 
special  demurrers  was  error,  and  that  the  non-grant  of  injunction  and 
receiver  as  prayed  in  the  petition  was  also  erroneous.  Error  was  also 
assigned  upon  certain  bills  of  exceptions  pendente  lite  to  continuances 
granted.  Held,  that  it  appears  from  the  record  and  bill  of  exceptions 
that  the  court  declined  to  pass  upon  the  question  of  the  granting  or 
refusing  of  an  interlocutory  injunction  and  the  appointment  of  a 
receiver,  and  passed  only  upon  the  demurrer  as  such.  Accordingly,  the 
bill  of  exceptions  brought  to  this  court  can  hot  be  docketed  as  a  "fast" 
writ  of  error,  but  must  be  docketed  as  are  ordinary  rulings  sustaining 
demurrers.  Smith  v.  Shaw,  138  Ga.  805  (76  S.  E.  372). 
December  19,  1012. 

Motion  to  transfer  case  to  docket  of  this  term. 

Salem  Butcher,  for  movant. 


Gn)iiGiA  Athletic  Club  v.  City  of  Atlanta  et  cd. 

Beck,  J.  Greorgia  Athletic  Club  brought  its  equitable  petition  against  the 
City  of  Atlanta,  the  recorder,  and  the  chief  of  police,  seeking  to  enjoin 
the  city  and  the  said  oflficers  from  further  prosecuting  a  case  made 
against  one  of  petitioner's  officers  in  the  municipal  court,  and  from 
making  other  cases  against  petitioner,  its  officers,  agents,  and  employees, 
for  the  violation  of  the  ordinance  of  the  city  relative  to  locker-clubs, 
which  required  them  to  obtain  a  permit  from  the  city  before  com* 
mencing  to  operate  a  club  as  a  locker-club.     Petitioner  alleged  that   it 
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had  paid  the  locker-club  tax  prescribed  in  §  933  of  the  Civil  Code.  It 
also  allied  that  the  club-rooms  had  been  furnished  and  fitted  up  as 
such  for  the  use  of  its  members,  at  great  expense.  The  ordinance  was 
attacked  as  invalid  on  numerous  grounds,  among  others,  that  it  violated 
certain  provisions  of  the  constitutions  of  the  State  of  Georgia  and  of 
the  United  States.  Among  other  defenses  urged  was  the  contention 
""that  the  alleged  club,  claimed  to  be  operated  by  Gavaghan  [the  presi- 
dent of  the  club],  is  a  mere  subterfuge  for  the  operation  of  a  barroom 
or  place  at  which  intoxicants  can  be  secured,"  and  that  the  defendants 
"deny  that  petitioner  is  a  bona  fide  organization,  but  aver  that  they 
operate  a  place  at  which  whisky  is  kept  and  at  which  whisky  is  sold, 
and  that  they  have  adopted  this  method  which  is  the  merest  subterfuge 
to  evade  the  law;  and  these  defendants  deny  this  is  a  bona  fide  locker- 
chib  in  any  respect."  Evidence  was  submitted,  tending  to  establish 
the  truth  of  that  portion  of  the  defendants'  answer  which  is  specifically 
set  out  above,  and  authorizing  the  court  to  hold  that  this  defense  was 
true.     Held: 

1.  That,  irrespective  of  the  questions  raised  as  to  the  validity  of  the 
ordinance  for  the  violation  of  which  the  prosecutions  have  been  in- 
stituted and  are  threatened,  and  as  to  whether  the  court  should  enjoin 
prosecutions  under  an  ordinance  in  the  nature  of  a  criminal  law,  the 
court  did  not  abuse  its  discretion  in  refusing  the  injimction. 

2.  The  evidence  rejected  by  the  court  was  not  of  such  materiality  as  to 
affect  the  real  issue  in  the  case. 

Judgment  affirmed.    All  the  Justices  concur. 
Decembeb  13,  1912.    Reheabino  denied  Januabt  24,  1913. 

Petition  for  injunction.     Before  Judge  Pendleton.     Fulton  su- 
perior court.    May  30,  1912. 
Oober,  Jackson  &  Smith  and  Morris  Macks,  for  plaintiff. 
J.  L.  Maysoii  and  W.  D.  Ellis  Jr.,  for  defendants. 


Wadley,  executor,  et  ah  v.  LeCato  et  ah 

Atkixsox,  J.  1.  Seaborn  A.  Jones  died  in  1856,  leaving  a  will  which  was 
probated  in  the  same  year.  Five  executors  were  named.  The  will 
directed  that  the  estate  should  be  kept  together,  but  that  it  should  be 
divided  upon  (among  other  contingencies)  the  marriage  of  a  daughter. 
In  the  division  "shares  falling"  to  daughters  were  bequeathed  to  the 
executors  as  trustees  for  the  daughters.  Direction  was  given  that  the 
trustees  should  allow  the  daughters  and  their  respective  husbands  to 
possess  and  use  their  respective  shares,  except  money  and  the  like. 
As  to  this  class  of  property  it  was  directed  that  only  the  interest  be 
paid  to  the  daughters.  Relatively  to  the  "shares  falling"  to  the  daugh- 
ters, other  contingent  estates  were  created  to  attach  after  the  death  of 
the  daughters,  and  the  trustees  were  directed  to  deal  therewith  as 
follows:  (1)  If  a  daughter,  having  married,  should  die  leaving  no 
child  or  obildren.  but  a  husband  surviving  her,  the  share  of  the  daugh- 
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ter  **  shall  be  held  by  my  executors  in  trust  as  aforesaid  for  said  sur- 
viving husband,  provided  he  be  not  in  esse  at  the  time  of  my  death, 
for  the  space  of  twenty-one  years  next  succeeding  the  death  of  said 
daughter,  should  he  live  so  long;  if  not,  then  for  the  space  of  his 
natural  life,  but  if  such  husband  so  surviving  be  a  person  in  esse  at  the 
time  of  my  death,  then  during  the  term  of  his  natural  Jife,  and  at  his 
death  to  be  divided  per  stirpe  between  my  other  children  then  in  life 
and  the  lineal  representatives  of  any  who  may  have  died  previously." 
(2)  If  a  daughter  should  die  leaving  a  husband  and  a  child  or  children, 
then  her  share  to  be  held  by  "my  executors  in  trust  for  the  joint  use  of 
such  child  or  children  and  the  husband  until  the  eldest  of  such  child  or 
children  shall  attain  the  age  of  twenty-one;  then  the  interest  of  such 
husband  and  the  trust  estate  shall  cease,  and  the  whole  vest  in  fee  simple 
in  such  child  or  children."  (3)  Should  a  daughter  die  leaving  no  hus- 
band, but  a  child  or  children  surviving  her,  "then  at  the  death  of  said 
daughter  her  trust  estate  shall  cease  and  vest  in  fee  simple  in  such  child 
or  children."  (4)  If  a  daughter  should  die  leaving  no  husband  or  child 
or  children,  then  her  share  "shall  be  divided**  between  testator's  other 
children  in  life  and  the  representatives  of  deceased  children,  the  division 
to  be  per  stirpes.     Held: 

{a)  The  will  created  particular  estates  for  daughters  in  property  which 
might  constitute  the  "shares  falling**  to  them  respectively  in  the  di- 
vision of  the  testator's  estate. 

(5)  Upon  the  death  of  one  of  such  daughters  who  after  distribution  died 
during  widowhood,  leaving  children,  the  latter  became  entitled,  as  re- 
maindermen in  fee,  to  the  realty  included  in  the  share  falling  to  such 
daughter. 

{c)  Full  legal  title  in  fee  to  such  realty  was  vested  in  trust  in  such 
persons  appointed  executors  and  trustees  as  accepted  and  qualified. 

id)  The  several  contingent  estates  contemplated  by  the  testator  were  of 
such  character  as  to  render  it  impossible,  during  the  life  of  a  daughter, 
to  ascertain  to  whom  the  property  falling  to  her  ih  the  division  would 
ultimately  go;  and  the  duty  devolved  upon  the  trustees  to  continue  hold- 
ing title  and  ascertain  the  beneficiaries,  as  the  contingencies  might 
arise,  entitling  them  severally  to  the  property,  until  one  of  the  con- 
tingencies should  happen  which  would  point  out  the  person  to  whom 
the  property  would  ultimately  go,  and  then  to  deliver  the  property  to 
him.  The  trust,  therefore,  remained  executory,  at  least  until  the  death 
of  the  daughter  of  testator,  and  the  interest  of  surviving  children  of 
such  daughter  as  remaindermen  was  represented  by  the  trustees. 
Thomas  d  Co.  v.  Crawford,  67  Oa.  211;  Cuahman  v.  Coleman,  92  Oa.  772 
(19  S.  E.  46) ;  Jones  v.  Rountree,  138  Ga.  757  (76  S.  E.  55).  The  mere 
adoption  of  the  married  woman's  act  of  1866  did  not  affect  the  trust 
as  to  the  remaindermen.  Riggins  v.  Adair,  105  Oa.  727  (31  S.  E.  743)  ; 
Moc-e  V.  Sinnott,  117  Oa.  1010   (44  S.  E.  810). 

2.  After  the  marriage  of  Mary  A.  Jones,  a  daughter  of  testator,  to  William 
H.  Chew,  application  was  made  to  the  judge  of  the  superior  court, 
setting  up  the  fact  of  such  marriage,  and  alleging  that  John  J.  Jones 
was  then  the  sole  acting  executor  and  the  sole  acting  trustee  of  Marv 
A.  under  the  will,  and.  that  he  desired  to  be  relieved  from  his  truat, 
and  to  have  some  other  person  appointed.     The  application  was  made 
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in  the  name  of  Mary  A.,  **by  her  next  friend  and  tnistes,  John  J. 
Jonea."  The  judge  granted  an  order  at  chambers,  reciting  in  sub- 
stance all  that  is  stated  above,  and  adjudging  ''that  said  John  J.  Jones 
be  and  is  hereby  relieved  from  his  trusteeship  of  Mary  A.  Chew  under 
the  will  of  said  Seaborn  A.  Jones,  aiid  that  said  William  H.  Chew, 
husband  of  said  Mary  A.,  be  and  is  hereby  appointed  trustee  of  said 
Mary  A.  under  said  will  in  lieu  and  place  of  said  John  J.  Jones,  and 
that  said  William  H.  Chew  do  give  bond  with  good  security,  to  be  ap- 
proved by  the  ordinary  of  Burke  county,  in  double  the  sum  of  any  money 
or  other  personal  securities  received  by  him  as  said  trustee,  to  hold 
the  same  subject  to  the  provisions  of  said  will."  Held,  that  this  order 
is  not  sufficiently  broad  to  authorize  a  construction  that  the  substituted 
trustee  was  appointed  trustee  for  the  children  of  Mary  A.  Chew. 
3.  Before  the  appointment  of  Chew  as  trustee,  Jones  as  executor  had  made 
application  to  the  court  of  ordinary  to  have  the  testator's  estate  divided, 
on  the  ground  that  one  of  the  daughters  had  married,  an  event  named 
in  the  will  upon  the  happening  of  which  it  was  directed  that  distribution 
among  the  legatees  should  occur.  Partitioners  were  appointed,  but 
they  did  not  make  return  until  after  the  order  relieving  Jones  and 
appointing  Chew  as  trustee.  In  the  return  the  share  falling  to  Mary 
A.  was  by  the  partitioners  set  apart  to  "Wm.  H.  Chew,  trustee  for  his 
wife,  Mary."  After  the  property  was  so  set  apart  Chew  as  trustee, 
his  wife  Mary  A.,  and  two  of  their  minor  children  (appearing  by  John 
D.  Munnerlyn  as  guardian  ad  litem)  presented  a  petition  to  the  judge 
of  the  superior  court,  alleging  that  on  a  stated  day,  by  order  of  that 
court,  William  H.  Chew  was  appointed  "trustee  of  his  wife,"  of  des- 
ignated property  "coming  to  her**  under  the  will  of  her  father,  etc.; 
also  that  for  stated  reasons  the  trustee  was  desirous  of  selling  for 
reinvestment  the  property  designated  in  the  petition  (including  the 
land  in  dispute) ;  also  that  the  trustee  had  the  opportunity  of  selling 
"said  trust  estate  for  what  is  considered  its  full  value**  to  named 
persons  (under  whom  defendants  claim) ;  and  thereupon  prayed  for  an 
order  granting  the  "trustee**  leave  to  sell  the  "trust  property**  and 
reinvest  the  proceeds  "upon  the  same  trusts  and  limitations  as  specified 
in  the  last  will  and  testament  of  said  Seaborn  A.  Jones,  deceased.** 
Upon  this  application  an  order  was  granted  by  the  judge  at  chambers, 
authorizing  the  sale  as  prayed,  and  ordering  further  that  a  report  be 
made  of  the  reinvestment.  After  this  order  was  granted. a  sale  was 
made,  and  a  deed  purporting  to  be  imder  authority  of  the  order  was 
GLecuted  to  the  purchasers  by  "Wm.  H.  Chew,  trustee  of  his  wife  Mary 
A.  Chew,  and  children  Benj.  A,  and  Ruth  L.  Chew,  imder  the  last  will 
and  testament  of  Seaborn  A.  Jones."     Held: 

(a)  As  the  order  of  court  appointing  Wm.  H.  Chew  trustee  was  insuffi- 
cient to  make  him  trustee  for  the  children,  he  never  acquired  any  title 
for  the  children  which  he  could  sell  or  convey. 

(b)  The  order  of  sale,  granted  at  chambers  upon  application  in  which 
the  children  appeared  as  parties  by  guardian  ad  litem,  was  insufficient 
to  conclude  them  by  judgment. 

<c)  Nor  was  the  order  or  deed  made  by  the  trustee  in  pursuance  of  such 
sale  sufficient  to  estop  the  children  from  suing  to  recover  their  remainder 
interest  after  the  death  of  their  mother. 
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4.  There  was  no  evidence  of  possession  upon  which  to  base  a  prescriptive 
title  for  the  defendants. 

5.  The  description  of  the  land  in  dispute,  set  forth  in  the  petition,  was 
not  too  indefinite  to  support  a  verdict  for  the  plaintiffs. 

6.  Under  the  imcontroverted  evidence  there  was  no  error  in  directing  a 
verdict  for  the  plaintiffs. 

Judgment  affirmed.    All  the  Justices  concur. 
Decembeb  10,  1912.    Rehearing  denied  Jantjabt  25,  1913. 

Complaint  for  land.  Before  Judge  Eawlings.  Jenkins  superior 
court.    July  18,  1911. 

E.  L.  Brinson,  W.  H.  Dmis,  and  Miller  &  Jones,  for  plaintiflb 
in  error. 

Pierce  Brothers,  W.  K.  Miller,  and  H.  M,  Holden,  contra. 


MASSACHUSETTS  BONDING  &  INSURANCE  COMPANY 
r.  REALTY  TRUST  COMPANY  et  al 

REALTY  TRUST  COMPANY  r.  CLAYTON  et  al. 

1.  Where,  in  an  equitable  action,  a  judgment  was  rendered  which  was  con- 
ceded to  be  final  in  its  nature  as  to  some  of  the  parties,  though  the  case 
was  held  open  for  further  action,  and  a  party  which  was  interested  in 
the  result  of  such  decree  excepted  thereto,  and  also  to  the  overruling 
of  a  motion  to  dismiss  it  from  the  case,  a  motion  to  dismiss  the  writ  of 
error,  on  the  ground  that  the  case  was  prematurely  brought  to  this  court, 
will  be  overruled. 

2.  Where  an  equitable  proceeding  was  filed  against  several  defendants, 
and  one  of  them  demurred  thereto  generally  and  because  there  was  a 
misjoinder  of  parties  and  causes  of  action,  and,  upon  the  overruUng  of 
such  demurrer,  excepted  and  brought  the  question  so  raised  to  this 
court  for  review,  leaving  the  case  still  pending  in  the  superior  court, 
the  filing  of  such  a  bill  of  exceptions  and  of  a  bond  payable  to  the 
plaintifl",  conditioned  to  pay  the  eventual  condemnation-money  and  all 
future  costs,  did  not  of  itself  operate  to  stay  further  proceedings  in  the 
trial  court.  The  presiding  judge,  in  the  exercise  of  a  sound  discretion, 
could  have  delayed  further  proceedings  until  the  decision  of  this  court 
was  rendered,  or  he  could  have  caused  the  case  to  probeed,  subject  to 
such  results  as  might  follow  from  the  decision  which  this  court  might 
render  on  the  exception  to  the  overruling  of  the  demurrer  of  such  party. 

3.  Section  5127  of  the  Civil  Code  authorizes  the  judge  of  the  superior  court, 
in  an  equitable  action,  if  the  case  shall  require  it,  to  refer  any  part  of 
the  facts  to  an  auditor. 

4.  But  where  the  groimd  on  which  a  defendant  is  held  as  a  party,  in 
spite  of  a  demurrer  interposed  by  him,  is  that  there  is  a  conunon 
interest  in  certain  questions,  and  that  they  should  be  determined  in 
one  action  as  to  all  parties,  so  as  to  save  a  multiplicity  of^  suits,   the 
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statute  does  not  eontemplate  that  such  questions  may  be  se^egated  and 
passed  on  only  as  between  other  parties  than  the  demurrant,  and  with- 
out opportunity  for  him  to  be  heard,  although  his  exception  to  the 
overruling  of  a  demurrer  is  pending  in  this  court. 

5.  While  the  bill  of  exceptions  of  the  bonding  company,  complaining  of 
the  refusal  to  sustain  its  demurrer,  was  pending  in  this  court,  a  part 
of  the  case,  including  the  question  of  the  validity  of  liens  claimed  by 
certain  persons,  having  been  referred  to  an  auditor,  and  the  bonding 
company  having  declined  to  participate  in  the  proceedings  before  him, 
sokd,  after  affirmance  of  the  judgment  overruling  the  demurrer,  having 
moved  for  an  order  for  an  enlargement  of  the  reference  to  the  auditor, 
and  then  having  withdrawn  the  motion  (the  motion  to  withdraw  stating 
that  it  was  "without  prejudice"),  there  was  no  error  in  overruling  a 
motion,  made  after  the  auditor's  report  had  been  filed,  to  recommit  the 
case  to  him,  or  a  motion  to  declare  the  entire  proceeding  before  the 
auditor  to  be  a  mere  nullity. 

(a)  The  order  of  reference  to  the  auditor  of  issues  other  than  those  "aris- 
ing directly  between  the  petitioner  and  the  defendant,  the  Massachu- 
setts Bonding  &  Insurance  Company,"  is  not  construed  as  an  attempt 
to  refer  the  question  of  the  existence  of  liens  to  be  determined  as  be- 
tween some  parties  to  the  case,  but  so  as  not  to  have  any  effect  upon 
other  parties  interested  in  the  same  subject-matter;  but  such  reference 
is  construed  as  reserving  the  direct  issue  of  liability  over,  as  between 
the  plaintiff  and  the  bonding  company,  the  surety  of  the  contractor. 

6.  A  part  of  the  case  involving  the  existence  and  validity  of  liens  in  favor 
of  claimants  thereof  having  been  referred  to  the  auditor,  and  the  bond- 
ing company  having  an  interest  in  the  result  of  the  determination  of 
that  question,  it  was  entitled  to  appear  and  be  heard  in  regard  thereto. 
And  although  it  declined  to  participate  in  the  proceedings  before  the 
auditor,  and  therefore  could  not  except  to  such  interlocutory  rulings 
by  him  as  to  the  admission  or  rejection  of  evidence,  as  to  which  it  raised 
no  question  and  invoked  no  ruling  by  him,  yet  it  was  entitled  to  file 
exceptions  to  the  auditor's  report  on  the  ground  that  his  final  findings 
of  fact  or  of  law  (other  than  as  above  stated)  were  erroneous  and  in- 
jurious to  it.  It  was  accordingly  error  to  dismiss  as  a  whole  exceptions 
so  filed,  without  passing  upon  their  merits,  on  the  ground  that  such 
party  had  no  right  to  file  them. 

7.  By  section  5148  of  the  Civil  Code  it  is  declared  that  the  fees  of  an 
auditor  shall  not  exceed  $1,000.  An  agreement  by  some  of  the  parties 
to  a  case  that  the  auditor  shall  have  a  fee  in  excess  of  that  amount 
can  not  affect  the  rights  of  another  party  to  the  case  who  does  not  so 
agree. 

(a)  An  order  having  been  passed  purporting  to  be  a  consent  order,  but 
which  in  fact  was  not  assented  to  by  one  of  the  parties,  fixing  the 
amount  of  the  auditor's  fee  at  a  siun  in  excess  of  the  amount  provided 
by  the  statute,  and  reserving  the  taxation  of  the  fee  as  costs  "as  between 
the  parties  hereto,"  it  would  seem  that  the  intention  was  not  to  include 
in  or  affect  by  such  order  the  party  who  did  not  consent.  But  that  it 
may  be  made  clear  that  such  party  shall  not  be  affected  therelA'. 
direction  is  given  that  the  order  shall  be  so  amended  as  to  expressly 
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declare  that  it  in  no  way  adjudicates  or  affects  any  rights  of  that  party, 
and  that  its  status  remains  as  if  no  such  order  had  been  passed. 

8.  The  case  of  the  Realty  Trust  Company  v,  Clayton  et  al.  is  so  inter- 
woven and  connected  with  that  which  has  been  determined  by  the  pre- 
ceding headnotes,  that  it  is  impracticable  to  deal  with  it  as  if  it  were 
an  independent  and  disconnected  litigation.  The  Realty  Trust  Com- 
pany filed  exceptions  to  the  auditor's  report,  and  also  objected  to  the 
court's  proceeding  to  a  final  decree  as  against  it  without  determining 
the  exceptions  filed  by  the  bonding  company,  but  the  case  proceeded  in 
that  manner  nevertheless.  It  was  not  ripe  for  such  final  decree  to  be 
entered. 

(a)  Direction  is  given  accordingly,  that  the  decree  entered  be  set  aside, 
and  also  the  order  overruling  the  exceptions  of  the  Realty  Trust  Com- 
pany; that  the  case  be  reheard  upon  the  exceptions  to  the  auditor's 
report  filed  by  that  company,  and  also  by  the  bonding  company;  and 
that  proceedings  be  had  in  accordance  with  the  statute. 

December  10,  1912.    Reheabinq  denied  January  25,  1913 

Equitable  petition.    Before  Judge  Pendleton.     Fulton  superior 
court.    June  27,  28,  1912. 

The  Realty  Trust  Company  filed  a  petition  against  H.  L.  Stevens, 
the  Massachusetts  Bonding  &  Insurance  Company,  and  a  number 
of    other    defendants,    alleging,     among    others,    the    following 
facts :    Stevens  contracted  to  erect  a  building  for  the  plaintifiE  for 
the  sum  of  $160,000.     The  Massachusetts  Bonding  &  Insurance 
Company  became  surety  on  his  bond  for  the  faithful  performance 
of  the  contract.    Under  the  contract,  monthly  payments  were  made 
to  the  contractor,  on  certificates  of  the  architect,  until  it  was  as- 
certained that  the  amount  of  an  estimate  for  a  certain  month,  added 
to  what  had  already  l}een  paid,  would  exceed  the  entire  contract 
price,  of  which  only  $13,748.71  remained  unpaid.     This  balance 
was  paid,  but  a  part  of  the  work  remained  unfinished,  which  will 
require  about  $15,000  to  complete.     A  number  of  persons  who 
have  subcontracts  under  Stevens  decline  to  proceed  with  the  work, 
claiming  that  he  has  failed  and  refused  to  pay  them  for  what  has 
already  been  done,  and  the  work  is  at  a  standstill.    Plaintiff  notified 
Stevens  and  the  surety  on  his  bond,  and  urged  that  the  work  be 
completed,  but  this  has  not  been  done.     Stevens  is  absent  from 
the  State,  and  has  refused  to  return.     He  practically  abandoned 
the  work,  having  only  one  Qf  two  men  working  on  the  building, 
and  only  making  a  pretense  of  continuing  the  work.     Plaintiff  is 
informed  that  the  proceeds  of  the  last  payment  above  mentioned 
were  not  used  by  Stevens  in  making  payments  to  subcontractors 
on  account  of  whose  labor  and  material  the  money  had  been  drawn 
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by  him,  under  the  contract.  His  surety  was  notified,  but  would 
take  no  action.  Various  subcontractors  were  persistent  in  their 
demands  for  payment,  and  threatened  to  file  liens  against  the 
plaintifPs  property.  Plaintiff  was  forced  to  undertake  the  com- 
pletion of  t^jie  work,  and  is  proceeding  therewith.  It  has  been 
compelled  to  pay  out  large  sums  of  money  to  various  subcontractors 
for  that  purpose,  and  will  be  forced  to  expend  other  large  sums. 
Stevens  and  his  surety  are  jointly  and  severally  liable  to  the  plain- 
tiff in  the  sum  of  $50,000.  Unless  all  parties  at  interest  are 
brought  into  one  suit,  a  multiplicity  of  suits  will  follow;  the  sub- 
contractors will  file  their  liens  and  prosecute  numerous  actions 
thereon.  Plaintiff  contends  that  none  of  the  claims  are  enforceable 
against  its  property,  because  it  has  paid  the  entire  contract  price; 
and  that  if  any  of  them  could  be  enforced,  it  would  be  only  to 
participate  in  such  balance  as  might  be  found  due.  The  plaintiff 
prays  for  an  injunction  against  the  various  claimants  of  liens^ 
restraining  them  from  instituting  any  separate  action;  that  they 
be  required  to  assert  their  claims  in  this  case;  that  an  auditor  be 
appointed;  that  if  it  should  be  found  that  the  plaintiff  is  in- 
debted in  any  amount  on  account  of  the  work  done,  it  be  allowed 
to  pay  such  sum  into  court,  to  be  distributed  under  the  order  of 
the  court ;  that  plaintiff  recover  judgment  against  Stevens  and  his 
surety ;  that  the  rights  of  all  parties  respecting  the  subject-matter 
be  adjudged  in  this  case;  and  for  general  relief  and  process. 

Claimants  of  liens  filed  cross-petitions,  seeking  to  foreclose  such 
liens.  The  bonding  company  filed  a  demurrer  on  various  grounds, 
setting  up  that  there  was  no  cause  of  action  against  it,  and  that 
there  was  a  misjoinder  of  parties  and  causes  of  action.  This  de- 
murrer was  overruled,  and  the  bonding  company  excepted.  The 
judgment  was  affirmed.  137  Oa.  693  (73  S.  E.  1053).  In  ex- 
cepting,  the  company  filed  a  bond  payable  to  the  plaintiff,  con- 
ditioned to  pay  the  eventual  condemnation-money  and  all  future 
costs.  While  this  bill  of  exceptions  was  pending  in  the  Supreme 
Court,  the  judge  of  the  superior  court  passed  an  order  that  the 
cause  and  all  pleadings  therein,  including  cross-petitions,  be  re- 
ferred to  an  auditor  for  investigation  and  report  "upon  all  the 
issues  of  law  and  fact  therein  involved,  except  those  arising  directly 
between  the  petitioner  and  the  defendant  Massachusetts  Bonding 
and  Insurance  Company   (a  supersedeas  having  been  granted  to 
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this  defendant),  arising  eitlier  upon  the  original  and  amended 
petition  or  the  cross-petitions." 

In  the  bill  of  exceptions  filed  by  the  Realty  Trust  Company, 
as  stated  below,  it  is  recited  that  the  Massachusetts  Bonding  and 
Insurance  Company  declined  to  participate  in  the  hearing  before 
the  auditor,  because  of  the  pendency  of  its  writ  of  error  assigning 
error  in  the  overruling  of  its  demurrer  to  the  petition.  Before 
the  auditor  filed  a  report,  the  judgment  overruling  the  demurrer 
was  affirmed.  The  bonding  company  moved  that  the  order  of 
reference  be  so  enlarged  as  to  include  the  issues  not  referred  in 
the  former  order,  and  to  direct  the  auditor  to  report  on  the  entire 
case.  Objection  was  made  to  this,  and  the  bonding  company 
withdrew  the  motion.  After  the  auditor  had  filed  his  report,  the 
bonding  company  made  a  motion  that  it  be  disregarded,  stricken 
from  the  files,  and  declared  to  be  a  nullity.  This  was  overruled. 
It  also  filed  a  motion  to  recommit  the  case.  This  was  likewise 
overruled.  It  then  moved  that  it  be  stricken  as  a  party  and  be 
dismissed  from  the  case.  This  was  overruled.  It  then  filed  ex- 
ceptions of  law  and  fact  to  the  auditor^s  report.  On  motion  these 
were  stricken,  without  considering  them  on  the  merits,  on  the 
ground  that  the  bonding  company  was  not  a  p^rty  in  interest  as 
to  the  auditor^s  report,  and  had  no  right  to  except  thereto.  Ex- 
ceptions to  the  report  were  filed  by  the  Realty  Trust  Company. 
These  were  overruled.  Objection  was  made  to  the  court^s  entering 
a  final  decree,  on  the  ground  that  the  case  was  not  ripe  therefor, 
because  the  issues  between  the  parties  had  not  been  fully  heard  and 
determined,  and  because  the  bonding  company  had  not  been  heard. 
The  court  nevertheless  entered  a  decree.  In  it  the  auditor's  report 
was  confirmed  and  made  the  judgment  and  decree  of  the  court, 
certain  liens  were  declared  and  decreed  to  be  foreclosed,  and  di- 
rection was  given  in  regard  to  a  bond  which  had  been  taken  in 
lieu  of  a  receivership,  and  wliieh  need  not  be  here  set  out.  It  was 
recited  that  the  decree,  being  an  adjudication  only  of  the  issues 
between  the  Realty  Trust  Company  and  the  lienors,  and  the  issues 
arising  between  that  company  and  the  bonding  company  not  yet 
having  been  determined,  "the  case  remains  open  for  such  further 
proceedings,  orders,  judgments  and  decrees  as  may  be  needful  and 
proper  to  dispose  of  such  issues.'^  The  Realty  Trust  Company 
and  the  bonding  company  each  excepted. 
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Wimhish  £  Ellis,  for  Realty  Trust  Company. 

Dodd  &  Dodd  and  Little  &  Powell,  for  Massachusetts  Company. 

Moore  &  Pomeroy,  J.  S.  Slicer,  V,  B.  Moore,  Leonard  Haas, 
Smith,  Hammond  &  Smith,  0.  C,  MiddlebrooJcs,  J.  A.  Boykin, 
C.  W.  Smith,  Payne  &  Jones,  and  E.  A.  Neely,  for  other  parties. 

LuMPKiK,  J.  In  the  same  case  two  bills  of  exceptions  were 
filed,  one  by  the  Massachusetts  Bonding  and  Insurance  Company 
and  one  by  the  Realty  Trust  Company.  Both  grew  out  of  the 
same  litigation,  each  involves  certain  questions  wliich  are  common 
to  both,  and  the  two  are  so  correlated  that  they  can  not  be  properly 
decided  separately.    We  therefore  deal  with  them  together. 

1.  In  the  case  of  the  Massachusetts  Bonding  and  Insurance 
Company  against  the  Realty  Trust  Company  et  al.,  a  motion  was 
made  to  dismiss  the  writ  of  error,  on  the  grounds,  that  it  was 
prematurely  brought,  it  appearing  that  the  case  is  still  pending  in 
the  court  below ;  that  the  bill  of  exceptions  contains  no  assignment 
of  error  on  any  final  judgment  in  the  court  below  rendered  against 
the  plaintiff  in  error;  that  it  appears  that  there  was  in  fact  no 
final  judgment  or  disposition  of  the  case  below  as  against  the  plain- 
tiff in  error;  and  that,  as  to  the  assignment  of  error  upon  the 
court's  overruling  the  motion  of  the  plaintiff  in  error  to  be  dis- 
missed from  the  case  as  a  party  defendant,  this  has  already  been 
passed  upon  and  is  res  adjudicata.  Assuming  that  the  decree  ren- 
dered was  so  far  final  as  to  some  part  of  the  case  as  to  fall  within 
the  ruling  in  Booth  v.  State,  131  Oa.  750,  754  (63  S.  E.  502), 
and  Moody  v.  Muscogee  Manufacturing  Company,  134  Qa.  721  (68 
S.  E.  604,  20  Ann.  Cas.  301),  the  plaintiff  in  error  excepted  thereto; 
and,  as  will  more  fully  appear  hereafter,  it  had  a  vital  interest  in 
the  questions  adjudicated  by  that  decree.  Moreover,  exception  was 
taken  to  the  refusal  of  the  court  to  dismiss  the  bonding  company 
from  the  case  as  a  party  defendant,  not  simply  on  the  ground  that 
there  was  an  original  misjoinder  of  parties,  but  because  of  the  pro- 
cedure which  had  taken  place  and  the  manner  in  which  the  decree 
had  been  entered.  This  furnished  a  sufficient  basis  for  exception 
and  the  bringing  of  the  case  to  this  court.  Civil  Code,  §  6138. 
The  contention  that  the  point  was  controlled  by  the  former  ad- 
judication, or,  in  other  words,  tliat  the  exception  was  not  meri- 
torious, does  not  furnish  ground  for  dismissing  a  writ  of  error  in 
this  State. 
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2.  Counsel  for  the  bonding  company  contended  that  when  it 
brought  to  this  court  by  bill  of  exceptions  the  overruling  of  its 
demurrer,  and  filed  a  bond  conditioned  to  pay  the  Realty  Trust 
Company  "the  eventual  condemnation-money/^  this  operated  as  a 
supersedeas,  and  prevented  further  proceedings  as  to  the  bonding 
company  while  its  writ  of  error  was  pending,  and  that  counsel  for 
other  parties  could  leave  it  aside  and  proceed  with  the  case  as  to 
other  parties,  without  it.  This  view  was  an  error.  By  the  act  es- 
tablishing the  Supreme  Court  provision  was  made  for  excepting 
to  judgments  and  decisions  of  the  superior  court.  There  was  noth- 
ing in  it  which  in  terms  referred  to  excepting  to  the  overruling 'of 
motions  to  dismiss,  demurrers,  or  the  like,  and  obtaining  a  stay 
of  proceedings.  The  provision  of  the  act  and  its  amendments  in 
reference  to  a  supcrrcJoas,  which  are  embodied  in  the  Civil  Code, 
§  6165,  apparently  refer  to  cases  where  a  judgment  has  been  ren- 
dered in  favor  of  one  party  against  the  other,  such  as  a  money 
judgment,  a  judgment  for  the  recovery  of  property,  for  specific 
performance,  or  some  other  judgment  determining  the  case,  or 
where  there  is  an  execution  which  may  proceed  against  property. 
The  provision  for  giving  a  bond  conditioned  to  pay  "the  eventual 
condemnation-money  and  all  subsequent  costs"  indicates  this  gen- 
eral intention,  although  in  some  cases  the  "eventual  condemnation- 
money"  may  extend  no  further  than  costs.  So  likewise  does  the 
provision,  that,  upon  an  affirmance  of  the  judgment,  it  shall  or 
may  be  lawful  for  the  party  gaining  the  case  in  the  Supreme  Court 
to  enter  up  judgment  against  the  principal  and  his  sureties  on  the 
bond,  in  the  same  manner  as  judgments  are  entered  on  appeal  bonds 
or  a  bond  given  for  a  stay  of  execution.  The  language  employed 
seems  inapplicable  to  a  case  where  a  demurrer  is  overruled  and 
exception  is  taken  to  that  ruling.  No  judgment  has  been  rendered 
which  can  proceed  to  enforcement  against  the  demurring  party, 
except  probably  for  costs  payable  at  once.  Perhaps  a  bond  or 
pauper  affidavit  may  operate  to  prevent  a  proceeding  by  execution 
to  collect  costs ;  but  there  is  no  reason  to  believe  that  the  legislature 
intended  that  this  should  operate  as  a  supersedeas  in  the  sense  of 
staying  further  progress  in  the  case  until  th^  hearing  of  the  ex- 
ception to  the  overruling  of  the  demurrer.  It  has  been  held  that 
if  a  bond  be  given  in  such  a  case,  and  the  judgment  be  affirmed, 
no  judgment  can  be  entered  on  the  bond  for  what  may  be  eventuaUy 
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recovered  in  the  case,  but  only  for  costs.    Franklin  v.  Kriegshaber, 
114  Ga.  947  (41  S.  E.  47). 

In  the  Code  of  1863  appeared,  in  addition  to  the  statement  that 
no  cause  shall  be  brought  to  the  Supreme  Court  so  long  as  the 
same  is  pending  in  the  court  below,  the  expression  "unless  the 
decision  or  judgment  complained  of,  if  it  had  been  rendered  as 
claimed  by  the  plaintiff  in  error,  would  have  been  a  final  disposi- 
tion of  the  cause.''  By  the  act  of  1891  (Civil  Code,  §  6138)  the 
words,  "or  final  as  to  some  material  party  thereto,''  were  added. 
Thus  the  general  rule  that  a  case  can  only  be  carried  to  a  reviewing 
court  by  bill  of  exceptions  after  final  judgment  is  modified  by 
allowing  one  who  files  a  demurrer  or  makes  a  motion  to  dismiss, 
or  invokes  other  action  which  would  terminate  the  case  in  whole 
or  as  to  some  material  party  thereto,  to  except  to  a  denial  of  such 
motion  or  the  overruling  of  the  demurrer.  He  may  file  a  bill  of 
exceptions  pendente  lite,  and  except  when  the  case  is  finally  termi- 
nated, or,  if  he  prefers,  he  may  except  directly,  although  the  case 
is  still  pending  in  the  trial  court. '  In  the  latter  event  the  court  is 
not  compelled  to  stay  the  further  progress  of  the  cause,  and  await 
the  determination  of  the  question  thus  permitted  to  be  carried  up. 
He  may  do  so  in  his  discretion,  but  it  is  not  a  matter  of  right  on 
the  part  of  the  excepting  party  to  have  it  done;  and  if  the  case 
proceeds  pending  his  exception,  the  result  may  be  modified  or  upset 
by  the  ruling  of  this  court.  To  hold  that,  in  an  equitable  action 
involving  vast  interests  and  many  parties,  a  single  defendant  could 
continually  interpose  demurrers,  motions  to  dismiss,  or  the  like,  and 
block  the  progress  of  the  case  at  his  will  by  simply  filing  a  bond 
in  effect  to  pay  the  cost  of  excepting  if  the  judgment  should  be 
aflSrmed,  or  a  pauper  aflBdavit,  would  put  it  in  the  power  of  a  single 
defendant  to  prevent  determination  of  the  case  ad  libitum.  The 
court  should  exercise  a  sound  discretion,  and  either  proceed  with 
the  case  or  suspend  further  progress,  as  justice  may  require.  In 
some  of  the  decisions  of  this  court  broad  language  has  been  used, 
from  which  it  might  be  inferred  that  a  defendant  who  excepts  to 
the  overruling  of  a  demurrer  or  a  motion  to  dismiss  can  stay  the 
further  progress  of  the  cause  by  filing  bond  or  a  pauper  affidavit ; 
but  this  has  not  been  established  by  direct  adjudication.  In  Jordan 
V.  Jordan,  12  Oa.  77,  a  demurrer  and  a  plea  to  the  jurisdiction  as 
to  a  part  of  the  case  were  overruled,  and  a  bill  of  exceptions  was 
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filed  to  such  ruling.  No  effort  to  obtain  a  supersedeas  in  any  way 
was  made.  In  this  court  the  judgment  was  reversed.  When  the 
remittitur  was  presented  in  the  trial  court  a  motion  was  made  that 
the  judgment  of  the  Supreme  Court  should  be  made  the  judgment 
of  that  court,  and  that  the  proceedings  had  while  the  case  was 
pending  in  the  Supreme  Court  should  be  vacated,  especially  so 
far  as  such  proceedings  were  inconsistent  with  the  case  as  one  for 
discovery  only.  The  exact  question  was  whether  the  judgment  of 
the  Supreme  Court  should  be  given  as  full  effect  in  the  trial  court 
as  if  no  further  proceedings  had  there  occurred  pending  the  ex- 
ception, or  whether  the  order  entering  the  remittitur  should  be  so 
qualified  as  not  to  prejudice  such  proceedings.  The  ruling  of  this 
court  on  the  subject  was,  that,  where  exception  was  taken  to  the 
overruling  of  a  demurrer  and  that  judgment  was  reversed,  the 
decision  of  the  Supreme  Court  should  be  given  full  force  and 
effect  without  being  prejudiced  by  the  fact  that  further  proceedings 
had  been  taken  pending  the  exception.  Jordan  v.  Jordan,  16  Ga, 
446.  As  no  effort  to  obtain  a  supersedeas  in  any  manner,  either 
by  bond  or  order  of  court,  or  both,  was  made  in  that  case,  what 
was  said  by  Benning,  J.,  in  regard  to  what  the  plaintiff  in  error 
might  have  done,  if  he  had  tried,  was  not  a  conclusive  adjudication 
of  the  point.  In  Montgomery  v.  King,  125  Oa.  388  (54  S.  E. 
135),  exception  was  taken  to  the  overruling  of  a  demurrer;  and 
it  was  contended  that  the  filing  of  a  bill  of  exceptions  to  that 
judgment,  and  the  bringing  of  that  question  to  the  Supreme  Court 
for  review,  deprived  the  superior  court  of  jurisdiction  to  proceed 
with  the  case.  It  was  held  that  such  position  was  unsound,  and 
that  the  judge  of  the  superior  court  had  the  power  to  proceed  with 
the  trial.  The  question  whether  a  supersedeas  could  have  been 
obtained  by  filing  a  bond  was  not  directly  involved,  and  therefore 
was  not  decided;  but  there  was  a  review  of  the  cases  bearing  on 
the  subject,  and  a  strong  intimation  that  a  stay  of  further  pro- 
ceedings in  the  case  would  not  result  therefrom  as  matter  of  right. 
What  we  then  intimated  we  now  hold.  See  also  Augusta  Factory 
V.  Davis,  87  Ga.  648  (13  S.  E.  577) ;  Marks  v.  Hertz,  65  Ga.  119; 
Southern  Express  Company  v.  Lynch,  65  Ga.  240;  Gustoso  Cigar 
Company  v.  Ray,  117  Ga.  565  (43  S.  E.  984).  In  most  of  the 
cases  where  the  general  declaration  has  been  made  that  the  payment 
of  costs  and  giving  of  bond  for  the  eventual  condemnation-money 
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and  all  future  costs  would  operate  as  a  supersedeas,  it  will  be 
found  that  there  had  been  a  final  judgment  rendered  against  the 
excepting  party,  and  not  a  refusal  to  sustain  a  demurrer,  leaving 
the  case  pending  in  the  trial  court.  In  a  few  of  the  cases  in  which 
exception  was  taken  to  the  overruling  of  a  demurrer,  although  the 
cases  were  still  pending,  the  point  was  not  directly  involved  as  to 
whether  the  excepting  party  could,  as  matter  of  right,  stay  further 
progress  by  means  of  a  bond  or  pauper  aflSdavit. 

3,  4.  This  case  was  brought  into  court  by  means  of  an  equitable 
proceeding  filed  by  the  Realty  Trust  Company.  It  alleged  the 
misconduct  of  the  contractor,  the  liability  of  the  bonding  company 
as  his  surety,  various  claims  of  liens,  and  other  facts  creating 
complication.  It  souglit  to  have  all  of  these  matters  determined 
in  one  proceeding, — ^whether  the  plaintiff's  property  was  subject 
to  the  claims  of  those  asserting  liens,  and  to  what  extent,  and 
whether  the  contractor  or  his  surety  was  liable  to  the  plaintiff.  A 
demurrer  filed  by  the  bonding  company  challenged  the  right  of 
the  plaintiff  to  recover  anything  against  it  on  account  of  liens 
for  material  used  in  the  construction  of  the  building,  and  especially 
until  the  plaintiff  had  discharged  such  liens  by  payment,  or  to 
join  it  in  this  suit  for  that  purpose.  The  demurrer  was  over- 
ruled, and  the  bonding  company  excepted.  It  filed  a  bond  con- 
ditioned to  pay  to  the  plaintiff  the  eventual  condemnation-money 
and  future  costs,  and  thereby  sought  to  supersede  the  judgment 
against  it,  or  suspend  the  further  progress  of  the  case  while  the 
writ  of  error  was  pending  in  this  court.  The  judgment  of  the  court 
below  was  affirmed,  this  court  holding  that  the  action  was  not  multi- 
farious for  misjoinder  of  parties  or  causes  of  action,  and  that  the 
plaintiff  had  a  right  to  join  the  alleged  lienors  and  the  surety  on 
the  bond  in  one  action,  in  order  that  both  the  question  of  the 
liability  of  the  plaintiff  or  its  property  on  account  of  the  liens 
claimed,  and  the  liability  of  the  surety  on  the  bond,  might  be 
determined  at  once,  and  thus  prevent  a  multiplicity  of  actions. 
Massachusetts  Bonding  &  Insurance  Co,  v.  Realty  Trust  Co.,  137 
Ga.  693  (73  S.  E.  1053).  While  the  writ  of  error  was  pending 
in  this  court,  based  on  the  overruling  of  the  demurrer,  an  order 
was  passed  referring  the  case  to  an  auditor,  to  report  on  all  issues 
of  law  and  fact  "except  those  arising  directly  between  petitioner 
and   the  defendant  Massachusetts  Bonding  and  Insurance  Com- 
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pany  (a  supersedeas  having  been  granted  to  this  defendant),  arising 
either  upon  the  original  and  amended  petition  or  the  cross-peti- 
tions.^^ These  cross-petitions  sought  to  obtain  judgments  on  the 
liens  asserted.  In  order  for  the  plaintiff,  which  brought  the  case 
into  court,  to  obtain  a  decree  against  the  bonding  company  as 
surety  of  the  contractor  on  account  of  the  liens  claimed,  it  was 
necessary  for  two  things  to  be  established:  first,  that  there  were 
such  valid  liens  against  the  plaintiffs  property,  or  liabilities  on 
its  part;  and  second,  that  the  surety  was  liable  to  the  plaintiff  on 
its  bond  because  of  such  liabilities.  Before  the  surety  company 
could  be  held  subject  to  judgment,  it  had  a  right  to  be  heard  on 
both  branches  of  the  case— the  liability  of  the  Realty  Trust  Com- 
pany or  its  property,  and  the  liability  of  the  surety  company  to 
it.  If  there  were  no  valid  liens  against  the  property  of  the  Realty 
Trust  Company,  there  could  be  no  recovery  against  the  surety 
company  on  that  account.  It  was  thus  vitally  interested  in  the 
proper  determination  of  that  question.  ^N'either  of  those  questions 
could  be  determined  in  the  absence  of  the  surety  company,  and 
without  an  opportunity  on  its  part  to  be  heard,  and  yet  so  de- 
termined as  to  affect  its  rights..  If  the  question  of  the  validity 
of  the  liens  should  be  segregated  and  determined  only  as  between 
other  parties  to  the  case,  without  opportunity  on  its  part  to  be 
heard,  the  adjudication  would  be  binding  on  such  other  parties, 
but  not  on  it.  If  such  a  segregation  were  made,  and  then  an 
effort  were  made  to  have  the  bonding  company  declared  to  be  liable 
on  account  of  such  alleged  liens,  the  whole  question  of  their  validity 
and  amount  would  have  to  be  reconsidered  and  adjudicated  as 
between  it  and  the  Realty  Trust  Company,  although  the  same 
question  had  been  finally  determined  as  between  the  Realty  Trust 
Company  and  the  claimants  of  liens.  If  a  reference  of  that  question 
as  between  the  two  companies  were  made  to  another  auditpr,  dif- 
ferent evidence  might  be  introduced  and  different  facts  developed, 
and  the  second  auditor  might  make  a  finding  directly  opposite 
to  that  which  had  already  been  made.  Thus  we  would  have  the 
anomalous  condition  of  an  equitable  action,  based  on  the  avoidance 
of  a  multiplicity  of  suits  and  a  determination  of  all  questions 
between  the  parties  at  once,  sustained  by  this  court  on  that  ground, 
and  immediately  split  into  fragments,  so  that  the  same  question 
would  be  tried  twice;  once  as  between  certain  parties  to  the  case, 
and  again  as  between  one  of  those  parties  and  another. 
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In  the  Civil  Code,  §  5127,  it  is  declared  that  in  equitable  pro- 
ceedings, if  the  case  shall  require  it,  the  judge  of  the  superior 
court  "may  refer  any  part  of  the  facts  to  an  auditor  to  investigate 
and  report  the  result  to  the  court/^  This  recognizes  the  possibility 
that  certain  parts  of  the  case  may  require  an  accounting,  or  for 
other  reasons  may  be  properly  referred  to  an  auditor,  but  it  does 
not  contemplate  the  segregation  of  a  particular  issue  in  which  all 
parties  to  the  case  have  an  interest  and  referring  it  to  an  auditor 
so  as  to  bind  some  of  the  parties  and  not  others,  leaving  it  open 
for  redecision  or  rereference  to  another  auditor  as  to  such  other 
parties.  When  a  reference  of  all  or  some  part  of  an  equitable 
action  is  made  to  an  auditor,  all  parties  interested  therein  have  a 
right  to  be  heard.  The  judge  may  divide  up  the  case  for  proper 
reasons  as  to  the  matter  to  be  referred,  but  he  should  not  undertake 
to  divide  the  parties  and  allow  some  of  them  to  be  heard,  and 
exclude  others,  as  to  a  matter  in  which  all  have  an  interest. 

5.  From  what  has  been  said  it  follows  that  the  exception  by 
the  bonding  company,  to  the  overruling  of  its  demurrer  did  not 
prevent  the  presiding  judge,  in  his  discretion,  from  proceeding 
further  in  the  case,  subject  to  the  result  of  the  adjudication  by  this 
court.  He  also  had  authority,  in  his  discretion,  to  refer  to  an 
auditor  the  question  of  the  liability  of  the  Realty  Trust  Company 
and  its  property  to  the  claims  of  liens.  Such  reference,  however, 
was  good  as  to  all  parties  in  the  case.  It  could  not  well  be  both 
a  valid  and  an  invalid  reference,— valid  as  to  some  parties,  and  a 
nullity  as  to  other  parties.  In  fact  it  was  a  valid  reference  as  to 
all  parties,  including  the  bonding  company.  We  do  not  under- 
stand that  the  exception,  in  the  order  of  reference,  of  issues  "aris- 
ing directly  between  the  petitioner  and  the  defendant  Massachusetts 
Bonding  and  Insurance  Company,^*  was  an  effort  to  make  a  refer- 
ence of  the  question  of  the  existence  of  liens,  so  as  to  be  binding 
as  to  some  parties  and  have  no  effect  as  to  others  interested  in  that 
subject;  but  rather  that  it  sought  to  reserve  the  direct  issue  of 
liability  as  between  the  two  companies. 

The  part  of  the  c^e  involving  the  validity  and  existence  of  liens 
having  been  referred  to  the  auditor,  and  the  bonding  company  hav- 
ing an  interest  in  the  result  of  the  determination  of  that  question, 
it  was  entitled  to  appear  before  the  auditor  and  be  heard  in  regard 
thereto.    It  appears  from  a  recital  m  the  bill  of  exceptions  of  the 
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Realty  Trust  Company  that  "the  ease  was  accordingly  heard  by  the 
auditor  as  directed  in  said  decretal  order,  in  which  hearing  the 
Massachusetts  Bonding  and  Insurance  Company  declined  to  par- 
ticipate, because  of  the  pendency  of  its  writ  of  error  undetermined 
in  the  Supreme  Court  of  Georgia/'  It  filed  no  exceptions  to  the 
order  of  reference,  and  moved  for  no  revocation  thereof.  It  ac- 
cordingly took  the  risk  of  the  procedure  before  the  auditor  in  its 
absence.  After  the  judgment  of  the  court  had  been  pronounced, 
determining  that  the  bonding  company  was  a  proper  party  to  the 
case,  and  before  the  auditor  had  filed  any  report,  it  made  a  motion 
to  broaden  the  reference  to  the  auditor,  but  for  some  reason  with- 
drew it  (the  order  reciting  that  the  company  moved  to  withdraw 
the  motion  without  prejudice).  Thus,  both  before  and  after  this 
court  had  declared  it  to  be  a  proper  party  to  the  case,  it  abstained 
from  taking  part  in  the  proceedings  before  the  auditor.  A  motion 
by  it  that  the  court  declare  such  proceedings  and  the  report  of 
the  auditor  to  be  mere  nullities  was  properly  overruled.  After  the 
auditor  had  filed  his  report,  the  bonding  company  made  a  motion 
tliat  the  case  be  reref erred;  but  it  having  withdrawn  its  motion 
made  while  proceedings  were  pending  before  the  auditor,  and  waited 
until  the  report  was  filed,  and  it  not  appearing  that  there  was 
any  such  indefiniteness,  omission,  error  of  calculation,  failure 
to  report  evidence,  error  of  law,  or  other  proper  cause  which  re- 
quired that  the  part  of  the  case  which  had  been  referred  to  the 
auditor  should  be  recommitted,  there  was  no  abuse  of  discretion 
in  overruling  the  motion.  The  hearing  had  consumed  much  time 
and  involved  the  introduction  of  much  evidence  before  the  auditor, 
and  it  can  not  be  said  that  there  was  error  in  refusing  to  require 
the  entire  matter  to  be  recommitted  and  reconsidered  on  the  bond- 
ing compan/s  motion  so  made. 

6.  Although  the  bonding  company  did  not  take  part  in  the 
proceeding  before  the  auditor,  yet,  as  this  court  has  heretofore  held 
tliat  it  was  a  proper  party,  largely  because  of  its  interest  in  the 
questions  which  were  so  referred,  and  as  we  have  held  that  the 
report  on  those  questions  can  not  be  treated  as  a  conclusive  ad- 
judication against  the  Realty  Trust  Company  and  no  adjudication 
at  all  as  to  the  bonding  company,  the  latter  company  was  entitled 
to  be  heard  on  the  correctness  of  the  auditor's  report,  and,  for  that 
purpose,  to  file  exceptions  in  the  manner  prescribed  by  law.     It 
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filed  exceptions  both  of  law  and  fact,  but  they  were  stricken  by  the 
presiding  judge  on  motion,  not  because  the  judge  thought  them  to 
be  without  merit,  but  because  he  thought  that  the  company  had 
no  right  to  file  and  urge  them.  Although  a  party  may  not  appekr 
at  the  trial  and  defend  a  case  brought  against  him,  it  has  been 
held  that  he  may  nevertheless  attack  the  judgment  entered  as 
being  illegal.  Williams  v.  Mercer,  137  Oa.  39  (72  S.  E.  341).  In 
the  present  instance,  although  the  bonding  company  did  not  appear 
before  the  auditor,  and  therefore  could  not  except  to  rulings  in 
regard  to  the  admission  or  rejection  of  evidence,  which  rulings 
were  not  made  on  offers  to  introduce  evidence  or  on  objections  to 
evidence,  or  the  like  (Co^^on  States  Life  Insurance  Co.  v.  Ed- 
wards, 74  Oa.  225),  nevertheless  it  had  the  right  to  attack  the 
general  report  on  the  ground  that  errors  of  law  or  errors  of  fact 
in  his  findings,  injurious  to  it,  appeared  from  the  record  and 
evidence  filed  with  the  report.  Accordingly  we  hold  that  it  was 
error  to  strike  the  exceptions  of  the  bonding  company  as  a  whole, 
without  considering  them  on  their  merits.  The  decree  rendered 
njust  be  reversed,  the  order  striking  the  exceptions  of  the  bonding 
company  be  set  aside,  and  those  exceptions  be  considered  and  de- 
termined by  the  presiding  judge  before  entering  such  decree. 

7.  Upon  the  consent  of  counsel  for  various  parties  in  the  case, 
the  court  fixed  the  auditor^s  fee  at  $2,500,  and  "ordered  that  the 
taxation  of  said  fee  as  costs  in  this  case  as  between  the  parties 
hereto  is  hereby  reserved  for  future  consideration  by  the  court.^^ 
The  orlier  recited  that  it  appeared  from  the  stipulation  thereto 
attached  that  all  the  parties  in  interest  had  consented  and  agreed 
upon  the  amount  named,  as  a  fair  and  reasonable  fee  to  be  paid  to 
the  auditor  for  his  services.  It  appears,  however,  from  the  face 
of  the  stipulation,  and  also  from  a  recital  in  'the  bill  of  exceptions, 
that  the  Massachusetts  Bonding  and  Insurance  Company  did  not 
consent  to  the  order;  and  that  company  excepted  to  its  grant,  on 
the  ground  that  it  fixed  the  auditor^s  fees  at  a  sum  in  excess  of 
that  provided  by  the  statute.  By  the  Civil  Code,  §  5148,  it  is 
declared  that  the  fees  of  an  auditor  shall  not  exceed  $1,000.  The 
excepting  party  did  not  consent  to  the  larger  amount,  and  it  could 
not  be  bound  by  the  consent  of  others.  If,  by  the  provision  in 
the  order  that  the  taxation  of  the  fee  as  costs  "as  between  the 
parties  hereto"  was  reserved  for  future  consideration,  it  was 
13 
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intended  to  declare  that  the  bonding  company  should  not  be  liable 
for  any  part  of  such  fee,  then  that  company  would  not  be  interested 
in  the  question  of  its  taxation  among  other  parties;  and  if  there 
were  any  error,  it  would  not  be  injurious  to  that  company;  or 
if  it  was  intended,  by  the  expression  quoted,  that  the  bond- 
ing company  should  be  in  no  way  bound  by  that  order  or 
affected  by  it,  but  only  the  consenting  parties  should  be  bound, 
that  company  would  not  be  hurt.  Apparently  the  intention  of  the 
presiding  judge  in  granting  the  order  was  not  to  affect  the  rights 
or  interests  of  that  company;  but  that  such  intent  may  be  made 
certain,  direction  is  given  that  the  order  of  June  28,  1912,  fixing 
the  auditor's  fee,  be  so  amended  as  to  declare  that  it  in  no  way 
adjudicates  or  affects  any  right  of  the  bonding  company  as  to  the 
amount  of  the  auditor's  fee  or  the  method  of  its  taxation,  but  that 
the  status  of  such  company  in  that  respect  shall  remain  as  if  no 
such  order  had  been  passed. 

8.  The  case  of  Realty  Trust  Company  v.  Clayton  et  al.  is  so 
interwoven  with  that  which  we  have  just  been  considering  that  it 
is  impracticable  to  deal  with  them  as  if  they  were  entirely  dis- 
connected and  independent  litigations.  The  same  auditor's  report 
affects  both  companies  in  regard  to  the  same  questions.  Each  of 
these  parties  filed  exceptions  to  the  report.  Th*  case  was  not  ripe 
for  final  decree  until  those  exceptions  had  been  properly  disposed 
of.  To  adjudicate  the  merits  of  the  exceptions  filed  by  the  Realty 
Trust  Company  alone,  with  a  possible  affirmance  of  the  final  decree, 
and  yet  set  aside  the  same  decree  at  the  instance  of  the  bonding 
company  because  its  exceptions 'were  dismissed  without  considera- 
tion of  them,  might  operate  to  perpetuate  the  very  error  in  practice 
which  has  crept  into  the  case,  and  which  we  have  already  discussed. 
Section  5147  of  the  Civil  Code  declares,  that,  "if  exceptions  are 
filed,  after  the  same  have  been  considered  and  passed  upon  by  the 
court  or  jury,  or  both,  as  the  case  may  be,  the  court  shall  order  a 
verdict  or  a  decree  m  accordance  with  the  report,  and  the  changes 
made  by  the  court  or  jury,  unless  the  same  shall  require  a  recom- 
mitment." It  will  be  readily  perceived  that  it  would  not  be  sound 
practice  or  conduce  to  just  results  to  hold  that  the  case  was  not 
ripe  for  a  final  decree  until  the  exceptions  of  the  bonding  company 
had  been  passed  upon,  with  the  possibility  of  a  change  in  the  report 
on  account  of  them,  and  yet  possibly  to  affirm  the  same  decree. 
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involving  substantially  the  same  questions,  at  least  in  part,  under 
the  bill  of  exceptions  filed  by  the  Realty  Trust  Company.  The 
last-named  company  made  common  cause  with  the  bonding  com- 
pany in  objecting  to  entering  a  decree  without  determining  the 
merits  of  the  bonding  compan/s  exceptions,  and  assigned  erroi* 
on  the  proceeding  to  enter  a  decree  against  the  Realty  Trust  Com- 
pany alone,  after  striking  the  bonding  company^s  exceptions  to 
the  auditor's  report. 

We  think  the  proper  direction  to  give  to  this  case  is  to  exercise 
the  power  declared  by  the  Civil  Code,  §  6206.  Accordingly,  with- 
out discussing  the  merits  of  the  exceptions  filed  by  the  Realty 
Trust  Company,  we  reverse  the  decree  entered,  on  the  ground  that 
it  was  erroneously  made  without  passing  upon  the  exceptions  of 
the  bonding  company,  and  after  passing  upon  the  exceptions  of 
the  Realty  Trust  Company  alone;  and  direct  that  the  order  over- 
ruling the  exceptions  of  the  Realty  Trust  Company  be  set  aside,  and 
that  the  case  be  again  heard  upon  the  exceptions  of  both  companies, 
and  that  proceedings  be  had  in  accordance  with  the  statute.  In  this 
manner  the  substantial  justice  of  the  case  can  be  reached,  and  not 
lost  in  a  complexity  of  technical  rules  of  procedure. 

Jtidgment  reversed  in  both  cases,  with  direction.  All  the 
Justices  concur,  except  Atlcinson  and  Hill,  J  J.,  disqualified. 

ON  MOTION  TO  REHEAK. 

Lumpkin,  J.  It  is  contended  that  this  court  misconstrued  the 
order  of  reference  to  the  auditor.  The  argument  is  made  that  ^the 
existence  of  the  liens  upon  the  property  of  the  Realty  Trust  Com- 
pany, claimed  by  various  lienors,  was  an  issue  in  which  the  bonding 
company  was  interested,  and  therefore  fell  within  the  description 
in  the  excepting  clause  of  the  order  of  reference  of  "issues  arising 
directly  between  the  petitioner"  (the  first-named  company)  and 
the  bonding  company;  that,  unless  some  other  issue  "could  be 
found  or  made,  the  order  of  reference  was  a  nullity,  because  the 
excepting  clause  had  cut  off  all  the  preceding  clause  had  put  in." 
We  had  before  us  two  possible  constructions  of  the  order,  by  one  of 
which  the  presiding  judge  referred  something  to  the  auditor  (not 
merely  a  possible  issue  "which  could  be  found  or  made,"  in  the 
language  of  the  motion  for  a  rehearing),  and  th.e  auditor  legiti- 
mately passed  on  iw>mething;  and  by  the  other  of  which  the  judge 
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referred  something  in  one  sentence  and  destroyed  the  reference  in 
the  next,  and  as  a  result  the  entire  proceeding  before  the  auditor 
was  a  mere  nullity.  We  chose  the  former  construction,  thinking 
it  proper  not  to  give  to  an  order  of  a  court  a  conflicting  and  self- 
destructive  meaning,  unless  such  was  clearly  its  import;  especially 
as  the  subsequent  ruling,  in  refusing  to  declare  the  report  a  nullity, 
was  not  consistent  with  that  view  on  the  part  of  the  court. 

It  is  further  urged  that  this  court  erred  in  saying  in  effect  that 
the  bonding  company  had  an  opportunity  to  be  heard  before  the 
auditor,  and  declined  the  same.  The  two  cases  arising  under  the 
bill  of  exceptions  of  the  Realty  Trust  Company  and  that  of  the 
bonding  company  were  argued  and  decided  together  in  this  court. 
In  the  former  bill  of  exceptions  it  was  recited  that  "the  case  was 
heard  by  the  auditor  as  directed  in  said  decretal  order,  in  which 
hearing  the  Massachusetts  Bonding  and  Insurance  Company  de- 
ch'ned  to  participate,  because  of  the  pendency  of  its  writ  of  error 
undetermined  in  the  Supren^e  Court.'*  This  was  duly  certified. 
We  did  not  understand  that  the  statement  that  the  company  "de- 
clined to  participate"  meant  that  it  had  no  opportunity  to  do  so. 
Nothing  has  been  brought  to  our  attention  indicating  any  effort 
or  oflfer  by  that  company  to  lippear  before  the  auditor,  or  any  refusal 
to  allow  it  to  do  so. 

It  was  urged  that  it  appeared  from  the  recitals  in  its  bill  of 
exceptions  that  the  bonding  compan/s  exceptions  to  the  auditor's 
report  were  stricken  on  motion  of  counsel  for  the  lienors,  on  the 
ground  that  the  bonding  company  was  not  a  party  at  interest  to 
the  auditor's  report,  and  that  such  motion  was  sustained  by  the 
court.  It  was  argued  from  this  that  a  practical  construction  was 
given  to  the  order  of  reference;  and  it  was  further  urged  that  the 
parties— especially  the  Realty  Trust  Company— estopped  them- 
selves from  claiming  that  the  bonding  company  was  a  party  to 
the  proceeding  before  the  auditor,  or  that  the  issue  as  to  the  liens 
could  not  be  referred  without  affecting  that  company.  Though 
stated  to  be  subject  to  the  previous  motions  made  by  it,  the  bonding 
company  excepted  to  the  striking  of  its  exceptions  to  the  auditor's 
report,  and  assigned  that  ruling  as  error;  and  this  court  has  sus- 
tained the  exception,  holding  the  ruling  to  be  error,  and  has  given 
direction  that  these  exceptions  to  the  auditor's  report  should  be 
allowed  to  stand  of  file  and  be  heard.     Again,  all  of  the  parties 
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except  the  bonding  company  agreed  that  the  auditor  should  be  paid 
for  his  services  a  fee  larger  than  that  named  in  the  statute;  and 
the  court  passed  an  order  allowing  such  fee,  reciting  that  all  the 
parties  at  interest  had  agreed  to  such  order.  The  bonding  com- 
pany excepted  and  assigned  error  on  this  order,  asserting  that  it 
had  not  agreed  thereto;  and  this  court,  under  such  assignment  of 
error,  directed  a  modification  of  the  order.  If  the  bonding  com- 
pany was  a  party  interested  in  that  part  of  the  case,  it  had  a  right 
to  except  to  this  order,  and  to* the  order  striking  its  exceptions. 
If  it  was  not,  why  should  it  do  so?  Still  further,  the  final  decree 
adjudicated  in  favor  of  the  liens  claimed  by  the  lienors,  but  con- 
tained a  recital  somewhat  similar  to  that  in  the  order  of  reference, 
and  .stated  that  the  case  was  kept  open  for  such  further  orders  or 
decrees  as  might  be  needful  and  proper  to  dispose  of  the  issues 
between  the  Bealty  Trust  Company  and  the  bonding  company.  The 
bonding  company  excepted.  If  it  was  in  no  way  affected  by  the 
decree,  why  except  to  it  ?  If  it  was  affected  by  the  decree,  it  must 
have  been  because  it  was  a  party  to  the  case,  and  was  affected  by 
the  auditor's  report,  though  such  report  and  decree  did  not  ad- 
judicate the  issue  of  the  liability  of  the  bonding  company  to  the 
Realty  Trust  Company  "arising  directly"  between  those  compa- 
nies. 

A  motion  was  made  in  this  court  to  dismiss  the  writ  of  error  on 
the  taceptions  of  the  bonding  company,  one  ground  being  that 
there  was  no  final  judgment  or  disposition  of  the  case  in  the  court 
below  as  against  the  plaintiff  in  error.  This  motion  was  resisted, 
and  was  overruled  by  this  court.  And  yet,  if  the  reference,  the 
report,  and  the  decree  did  not  affect  the  plaintiff  in  error  in  any 
way,  it  would  seem  that  it  could  not  except.  The  fact  is  that  the 
bonding  company  was  essentially  interested  in  the  question  of  the 
existence  of  liens  on  the  property  of  the  Realty  Trust  Company  that 
was  determined  in  a  case  to  which  the  bonding  company  was  a 
party.  Had  the  auditor  refused  to  permit  it  to  appear  and  be 
heard  on  that  question,  it  would  have  had  cause  for  complaint; 
but  not  because  it  "declined  to  participate,'^  or  simply  "did  not 
participate,^  in  the  language  of  the  motion  for  a  rehearing. 

Of  course,  it  is  possible  that  we  may  not  have  placed  the  proper 
construction  upon  the  order  of  reference.  We  can  not  look  into  the 
mental  intentions  of  counsel  or  the  court,  except  as  exhibited  by 
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what  was  done.  But  if  the  contention  set  up  in  the  arguments  for 
the  bcmding  company  and  in  the  motion  for  a  rehearing  were  sus- 
tained, the  net  result  of  what  has  been  done  would  apparently  be 
something  like  this:  An  equitable  petition  was  filed,  making  the 
bonding  company  a  party.  That  company  demurred,  and  sought 
to  be  dismissed  from  the  case.  This  was  denied,  and  it  excepted. 
While  exception  to  this  ruling  was  pending,  parties  and  the  court 
dismembered  the  case  and  destroyed  the  nexus  on  which  depended 
the  overruling  of  the  demurrer  and  the  subsequent  decision  of  this 
court ;  or  else  the  presiding  judge  passed  an  order  which  purported 
in  one  sentence  to  refer  some  substantial  part  of  the  case  to  an 
auditor,  and  in  the  next  practically  nullified  it.  And,  in  spite  of 
former  rulings,  the  bonding  company  must  now  be  dismissed  from 
the  case,  or  the  reference  and  all  that  was  done  under  it  must  be 
declared  to  have  amounted  to  nothing.  We  do  not  think  that  a 
construction  should  be  given,  unless  necessary,  which  would  result 
in  so  elaborate  a  nullity.  Motion  denied. 


BETTS  COMPANY  v.  HANCOCK. 

1.  A  verdict  for  $8,000,  in  favor  of  a  boy  between  thirteen  and  fourteen 
years  old,  on  account  of  a  permanent  injury  sustained  by  him,  which 
caused  him  great  pain  and  suffering  and  rendered  him  a  cripple  for  life, 
can  not  be  held  to  be  so  excessive  as  to  show  bias  and  prejudice  on  the 
part  of  the  jury. 

2.  In  the  trial  of  a  suit  by  a  servant  against  his  master,  for  personal  in- 
juries alleged  to  have  been  caused  by  being  furnished  an  unsafe  place 
in  which  to  work,  and  with  unsafe  machinery,  the  latter  being  an 
uncovered,  rapidly  revolving  circular  saw,  which  was  situated  beneath 
a  platform  two  to  two  and  a  half  feet  wide  on  which  the  servant  worked 
by  sliding  boards  into  a  bin  provided  for  the  purpose,  in  the  handling 
of  which  the  servant  slipped  upon  the  greasy  platform  and  fell  upon  the 
saw  and  was  injured,  it  is  competent  to  admit  evidence  tending  to 
prove  negligence  on  the  part  of  the  master,  by  showing  that  the  saw 
was  uncovered. 

3.  Newly  discovered  evidence  is  not  cause  for  a  new  trial,  where  it  is 
merely  impeaching  in  its  character,  or  where  the  evidence,  if  produced 
on  another  trial,  would  not  probably  work  a  different  result. 

4.  In  a  suit  by  a  servant  against  his  master  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  .  been  caused  by  the  negligence  of  the 
master  in  not  furnishing  a  "reasonably"  safe  place  to  work,  it  is  in- 
accurate for  the  court  to  instruct  the  jury  that  **It  was  the  duty  of  the 
defendant  in  this  case  to  have  used,  in  the  transaction  under  investi- 
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gation,  ordinary  care  and  diligence,  as  I  have  defined  it  to  you,  in  fur- 
nishing the  plaintiff  a  safe  place  to  work — safe  appliances  with  which 
to  do  the  work  required  of  him,  and  in  giving  him  such  instructions 
and  warnings  in  regard  to  the  dangers  incident  to  his  position  or  his 
work  as  such  ordinary  care  and  prudence  would  have  suggested  to  be 
necessary."  But  a  new  trial  will  not  be  required  where  it  appears  that 
the  instruction  complained  of,  taken  in  connection  with  the  general 
charge,  was  not  calculated  to  confuse  and  mislead  the  jury. 

5.  Grounds  of  a  motion  for  a  new  trial  not  referred  to  in  the  brief  of 
counsel  for  the  plaintiff  in  error  will  be  treated  as  abandoned. 

6.  In  a  suit  by  a  servant,  a  minor  under  fourteen  years  of  age,  against 
his  master,  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  master  in  not  furnishing  the 
servant  a  reasonably  safe  place  to  work,  and  reasonably  safe  machinery, 
it  is  not  error  for  the  court  to  instruct  the  jury  as  follows:  "If,  under 
the  rule  of  law  given  you  in  charge,  you  should  find  that  the  plaintiff 
is  entitled  to  recover  in  this  case,  in  estimating  the  damages  you  may 
consider  the  pain  and  suffering  he  may  have  endured  at  the  time  of 
and  since  the  accident  and  injury;  for  the  mental  suffering  he  may 
experience  throughout  life  by  reason  of  the  injury  to  his  leg  and  to  the 
impairment  of  his  physical  strength  and  vigor.  .  After  all,  in  es- 
timating these  damages,  there  is  no  other  standard  or  measure  than 
your  enlightened  consciences  and  -your  impartiality  under  your  oaths 
as  jurors." 

7.  In  such  a  case  as  just  stated,  it  is  not  error  harmful  to  the  defendant 
for  the  court  to  instruct  the  jury  as  follows:  "Should  you  use  the 
Carlisle  Mortality  Table  heretofore  referred  to,  you  may  arrive  at  the 
plaintiff's  expectancy  of  life  after  he  had  reached  the  age  of  21  years 
by  ascertaining  from  said  table  his  expectancy  at  the  time  he  was  in- 
jured, and  from  the  total  expectancy  deducting  the  number  of  years 
intervening  between  his  injury  and  his  majority,  or  21  years." 

8.  The  charge  complained* of,  with  respect  to  the  rule  of  reducing  the  gross 
amount  of  loss  found  by  the  jury,  if  any,  to  its  present  value,  while 
inaccurate,  was  more  beneficial  to  the  defendant  than  to  the  plaintiff, 
and  will  not  require  a  new  trial. 

9.  In  an  action  by  a  servant  thirteen  and  a  half  years  of  age,  to  recover 
damages  from  the  master  for  personal  injuries  sustained  by  the  former 
on  account  of  alleged  negligence  of  the  latter  in  failing  to  provide  a 
reasonably  safe  place  to  work  and  reasonably  safe  machinery,  the 
amoimt  of  tho  damages  on  account  of  pain  and  suffering,  and  of  im- 
pairment of  future  earning  capacity  after  he  shall  have  arrived  at  the 
age  of  21  years,  may  properly  be  left  to  the  conscience  of  impartial 
jurors,  without  any  proof  as  to  prospective  earning  capacity. 

10.  Whether  a  servant  thirteen  and  a  half  years  of  age  was  of  sufficient  age 
and  capacity  to  appreciate  and  guard  against  the  danger  of  an  open 
running  saw  located  beneath  an  unenclosed  platform  two  and  a  half 
feet  wide,  on  which  he  worked  for  the  master  in  taking  boards  from  a 
revolving  chain  and  sliding  them  i^to  a  bin,  and  whether  or  not  the 
master  was  negligent  in  failing  to  warn  him  of  such  danger,  were 
questions  for  the  consideration  of  the  jury.  It  appearing  from  the 
evidence   in   the   present   case   that   there   was   sufficient   testimony   to 
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authorize  the  jury  to  find  that  the  plaintiff  was  not  of  such  age  and 
capacity  as  to  appreciate  the  danger  surrounding  him  and  to  guard 
against  it,  the  verdict  will  not  be  disturbed. 

Degehbeb  11,  1912.    Rehearing  denied  Januabt  25,  1913. 

Action  for  damages.  Before  Judge  Frank  Park.  Turner  su- 
perior court.    December  29,  1911. 

Joe  Hancock,  by  his  next  friend,  brought  suit  against  the  J.  S. 
Betts  Company,  in  which  he  sought  to  recover  the  sum  of  $20,000 
damages  for  certain  personal  injuries  alleged  to  have  been  sus- 
tained by  him,  while  working  for  the  defendant  as  an  employee, 
by  reason  of  the  negligence  of  the  defendant,  its  superintendent 
and  agents.  It  was  further  alleged  as  follows:  The  plaintiff,  at 
the  time  of  the  injury,  was  in  sound  bodily  health,  was  thirteen 
and  a  half  years  of  age,  had  an  expectancy  of  46.51  years,  was  earn- 
ing 50  cents  a  day,  and  as  he  increased  in  years  his  earning  capacity 
would  have  materially  increased.  On  October  20,  1908,  and  for 
about  six  weeks  prior  thereto,  he  had  been  in  the  employment 
and  service  of  the  defendant,  doing  such  work  in  and  about  the 
defendant's  planing-mill  as  he  was  directed  to  do  by  the  defendant, 
the  superintendent,  and  those  placed  in  authority  over  him.  On 
the  day  of  the  injury  the  plaintiff  was  engaged  in  taking  boards 
from  a  carrier-chain  and  passing  them  into  a  bin  or  receptacle, 
from  which  another  employee  passed  the  boards  through  a  "resaw," 
located  immediately  below  the  place  where  the  plaintiff  was  stand- 
ing. In  order  for  the  plaintiff  to  do  this  work,  he  was  required 
by  the  superintendent  of  the  mill  to  stand  on  a  narrow  staging  or 
platform,  five  or  six  feet  above  the  resaw,  and  estimated  variously 
from  two  to  three  feet  in  width.  Grease  had  been  used  on  the 
platform,  to  cause  the  board  to  pass  more  easily  over  it,  and  it  had 
become  slick  and  slippery.  The  platform  was  not  boxed  or  en- 
closed to  prevent  a  person  walking  thereon  from  falling,  nor  was 
there  any  cover  or  other  protection  over  the  resaw.  In  order  to  take 
the  heavier  boards  from  the  chain,  it  was  necessary  and  customary 
(and  this  was  known  to  the  defendant  and  its  superintendent)  to 
balance  the  boards  on  the  chain  nearest  the  plaintiff  by  throwing  his 
weight  on  them  and  "teetering  them,^^  causing  them  to  slide  into 
tlie  bin  made  to  receive  them.  The  superintendent  ordered  the 
plaintiff  to  work  in  the  place  above  described,  and  "knew  or  should 
have  known  the  dangers  incident  thereto,  but  neither  defendant, 
the  superintendent,  nor  any  one  for  them"  gave  the  plaintiff  any 
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warning  or  notice  of  the  danger,  nor  did  they  use  any  caution  to 
protect  him  from  the  danger.  On  the  day  of  the  injury,  when 
he  threw  his  weight  on  a  board  to  "teeter  it"  and  free  it  from  the 
chain,  through  some  defect  in  the  chain,  or  for  other  reason,  it 
broke  in  two,  causing  him  to  lose  his  balance  (this  being  contributed 
to  by  the  greasy  condition  of  the  platform)  and  to  fall  therefrom 
upon  the  rapidly  running  saw.  He  sustained  the  following  in- 
juries :  A  large  piece  of  flesh,  four  or  five  inches  in  length,  three 
or  four  inches  in  width,  and  half  an  inch  or  more  in  thickness, 
was  cut  from  the  inside  of  his  right  thigh.  The  tibia,  or  small  bone 
in  his  right  leg,  between  the  knee  and  ankle,  was  dislocated  ^t  the 
knee  and  is  still  so  dislocated,  and  about  four  or  five  inches  below 
the  knee  the  bone  was  crushed  and  shattered  so  that  two  inches 
or  more  of  said  bone  was  either  cut  out  by  the  saw,  or  had  to  be 
subsequently  removed,  and  is  now  entirely  gone.  On  account  of 
these  injuries  he  was  confined  to  his  bed  for  four  montjis  or  more. 
He  suffered  great  pain,  both  mentally  and  physically,  and  will  al- 
ways suffer  great  mental  pain  on  account  of  being  a  hopeless  cripple, 
it  being  impossible  for  him  to  sustain  his  weight  on  his  right  leg 
without  a  crutch.  His  physical  earning  capacity  is  totally  lost.  The 
negligence  alleged  was :  in  not  furnishing  the  plaintiff  a  safe  place 
to  work,  and  in  not  giving  him  warning  of  the  dangers  incident 
thereto,  which  were  known  to  the  defendant  and  its  agents,  and 
which,  on  account  of  the  plaintiffs  tender  years  and  inexperience, 
were  not  known  and  could  not  have  been  known  to  him  by  the 
exercise  of  ordinary  care  on  his  part,  nor  did  he  have  equal  capacity 
with  that  of  the  defendant  and  its  !igents  of  knowing  the  dangers 
or  defects;  in  not  furnishing  a  wider  platform  for  him  to  stand 
on,  and  in  not  having  the  platform  enclosed ;  in  allowing  the  plat- 
form to  become  slick  and  greasy,  which  either  caused  or  contributed 
to  the  injury;  in  placing  the  plaintiff  over  the  rapidly  running  saw, 
without  having  it  so  covered  or  protected  as  to  prevent  persons  on 
the  narrow  and  greasy  platform  above  from  coming  in  contact 
therewith;  and  in  placing  a  boy  under  14  years  old  in  a  position 
requiring  the  physical  ability  of  an  ablebodied  man.  The  de- 
fendant denied  generally  all  the  material  allegations  of  the  petition. 
The  evidence  for  the  plaintiff  substantially  supported  his  allega- 
tions. The  only  evidence  that  need  be  referred  to  specifically  is 
as  follows:    The  plaintiff  "is  a  usual  boy  of  strong  vitality.*^    He 
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was  born  on  March  2,  1895.  His  father  testified  that  "he  has 
been  a  bright  boy  all  his  life.  I  don't  think  he  was  above  the 
average  boy.  He  was  a  bright  boy.  .  .  I  had  not  released  con- 
trol of  this  boy.*'  The  jury  returned  a  verdict  for  the  plaintiff  for 
$8,000.  A  motion  for  a  new  trial  was  overruled,  and  the  defendant 
excepted. 

J.  E.  Hall,  J.  B.  Ewtcheson,  J.  A.  Comer,  and  J.  H.  Tipton, 
for  plaintiff  in  error.    F,  G.  Boatright,  contra. 

Hill,  J.  (After  stating  the  foregoing  facts.)  In  this  case  the 
servant  brought  suit  against  the  master  to  recover  damages  for 
personal  injuries  sustained  while  in  the  emplojrment.  The  servant 
was  a  boy  thirteen  and  a  half  years  of  age.  The  master  was  en- 
gaged in  running  a  planing-mill,  'and  the  boy  was  employed  at  50 
cents  a  day  to  take  boards  from  a  revolving  chain  and  have  them 
fall  into  a  bin  prepared  for  the  purpose,  where  they  were  directed 
by  another^  employee  to  an  uncovered  resaw  located  beneath  the 
platform  on  which  the  plaintiff  worked.  The  platform  had  no 
railing  around  it.  While  engaged  in  teetering  one  of  these  boards, 
the  plaintiff  in  some  manner  slipped  and  fell  on  the  resaw,  and 
was  injured  as  described  in  the  foregoing  statement  of  facts. 

In  a  case  of  this  kind,  the  rule  which  obtains  against  a  railroad 
does  not  apply,  and  the  general  law  of  master  and  servant  applies, 
where  the  presumptions  are  in  favor  of  the  master,  and  the  burden 
of  overcoming  them  is  upon  the  servant.  Whatley  v.  Block,  95  Oa. 
15  (21  S.  E.  985). 

1.  The  first  and  second  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial  complain  that  the  verdict  is  so  excessive  as  to 
show  bias  and  prejudice  on  the  part  of  the  jury  in  favor  of  the 
plaintiff  and  against  the  defendant.  The  evidence  shows  that, 
besides  the  pain  and  suffering,  loss  of  earning  capacity,  and  other 
elements  of  damage,  this  young  boy  will  go  through  life  a  cripple, 
with  practically  one  leg.  It  is  a  question  of  what  would  be  proper 
compensation  for  an  injury  of  this  kind  under  the  circumstances 
of  this  case;  and  we  can  not  assume,  from  the  amount  of  the 
verdict  alone,  that  the  verdict  for  $8,000  is  so  excessive  as  to  show 
bias  and  prejudice  on  the  part  of  the  jury.  Savannah  etc*  Ry. 
Co.  V.  Smith,  ^%  Oa.  229  (12  S.  E.  579). 

2.  The  third  special  ground  of  the  motion  for  a  new  trial  is  as 
follows:    "While  the  plaintiff  was  on  the  stand  testifying,  plain- 
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tiffs  counsel  asked  plaintiff  the  following  question:  'Was  there 
any  cover  over  that  saw?^  To  this  question  and  the  answer  sought 
thereby  the  defendant  objected  in  the  following  language:  *I  ob- 
ject to  any  evidence  in  regard  to  a  covering  over  the  saw,  unless 
the  plaintiff  shows  that  the  machines  of  like  kind  in  general  use 
were  provided  with  such  covers/  Upon  an  inquiry  made  by  the 
court  of  plaintiffs  counsel,  whether  plaintiff  intended  to  show  that 
such  machines  in  general  use  had  covers  over  them,  plaintiffs 
counsel  made  the  following  statement :  *We  propose  to  show,  your 
honor,  by  this  witness  that  there  was  no  railing  around  this  plat- 
form and  that  there  was  no  cover  over  the  saw.  Either  one  would 
have  prevented  the  plaintiff  from  falling  on  the  saw/  Thereupon 
the  court  overruled  the  objection  made  by  defendant's  counsel, 
and  over  defendant's  objection  permitted  the  witness  to  answer  to 
the  question  above  stated,  ^Xo,  sir/  Movant  contends  that  this 
evidence  was  irrelevant  and  prejudicial,  and  the  court's  ruling  was 
error,  for  the  reason  that  the  law  required  of  a  master  no  more 
than  that  he  use  ordinary  care  to  furnish  machinery  and  appliances 
equal  in  kind  to  those  in  general  use.  Defendant  contends,  that, 
the  plaintiff  stating  or  indicating  to  the  court  that  he  did  not  in- 
tend to  prove  that  saws  of  the  same  kind  in  question  and  in  general 
use  were  provided  with  covers,  the  above  testimony  should  not  have 
been  given  to  the  jury.  To  the  court's  ruling  movant  then  and 
there  excepted,  and  now  excepts  and  assigns  the  same  as  error/' 
The  objection  is  that  this  evidence  was  irrelevant,  and  prejudicial 
to  the  defendant,  for  the  reason  that  the  law  requires  of  a  master 
no  more  than  that  he  use  ordinary  care  to  furnish  machinery  and 
appliances  equal  in  kind  to  those  in  general  use.  Negligence  had 
been  alleged  by  the  plaintiff,  because  the  defendant  had  failed  to 
cover  the  resaw,  and  to  put  a  railing  around  the  platform  on  which 
the  plaintiff  worked.  The  plaintiff  was,  by  the  evidence  objected 
to,  attempting  to  prove  his  case  as  laid.  No  demurrer,  or  motion 
to  nonsuit,  was  made  in  this  case,  so  far  as  the  record  shows.  The 
burden  was  on  the  plaintiff  to  show  such  negligence  on  the  part  of 
the  master  as  would  entitle  the  plaintiff  prima  facie,  to  recover; 
and  we  think  the  evidence  objected  to  was  admissible  for  that  pur- 
pose. Cen.  Ry.  Co.  v.  Hwrdin,  114  Oa.  548  (40  S.  E.  738).  The  gen- 
eral rule  is  that  the  master  is  under  a  duty  to  furnish  his  employee 
with  a  reasonably  safe  place  to  work,    1  Bailey  on  Per.  Inj.  §  69. 
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But  this  rule  is  subject  to  some  qualifications.    In  Middle  Oa.  &c. 
Ry.   Co.  V.  Bamett,  104   Oa.   582    (30   S.   E.   771),  Lumpkin, 
P.  J.,  said:    "Some  kinds  of  work  are  necessarily  attended  with 
dangers  against  which  the  master  can  not  by  any  degree  of  diligence 
provide.    In  such  case,  the  law  does  not  require  of  him  impossibili- 
ties ;  but  if,  by  exercising  ordinary  care,  he  can  make  safe  the  place 
wherein  the  servant  is  to  labor,  it  is  the  master^s  duty  to  do  so. 
In  any  given  case  the  jury  must  determine  from  the  evidence  what 
were  the  risks  incident  to  the  work  in  hand;  and  in  arriving  at 
a  conclusion  upon  this  subject,  the  ignorance  or  knowledge  of  the 
servant  as  to  the  existence  of  a  defect,  and,  if  he  was  ignorant, 
whether  his  ignorance  was  or  was  not  due  to  his  own  negligence, 
are  all  matters  for  determination  by  the  jury.'*    We  think  the  evi- 
dence was.  admissible  to  show  that  the  master  could,  by  exercising 
ordinary  care,  make  the  place  reasonably  safe  by  placing  the  cover 
over  the  saw  and  the  railing  around  the  platform  on  which  the 
plaintiff  stood.     If  this  evidence  tended  to  show  negligence  on 
the  part  of  the  defendant,  we  think  it  was  admissible.     See   1 
Labatt  on  Master  &  Servant,  §  19,  p.  36.     There  was  evidence 
tending  to  show  that  there  had  previously  been  a  railing  around 
the  platform,  placed  there  by  the  defendant,  but  prior  to  the  em- 
ployment of  the  plaintiff  the  railing  had  been  removed.     It  is 
further  contended  that  the  evidence  should  have  been  excluded, 
because  the  plaintiff  indicated  to  the  court  that  he  did  not  intend 
to  prove  that  saws  of  the  same  kind  in  question  and  in  general  use 
were  provided  with  covers.    We  think  that  under  the  facts  of  this 
case  this  contention  is  unsound.    Our  statute  declares  that  the  mas- 
ter must  exercise  ordinary  care  in  furnishing  machinery  equal  in 
kind  to  that  in  general  use,  and  reasonably  safe  for  all  persons  who 
operate  it  with  ordinary  care  and  diligence.    Civil  Code,  §  3130. 
One  of  the  acts  of  negligence  alleged  was,  in  not  having  the  plat- 
form, on  which  the  plaintiff  was  required  to  stand,  so  enclosed  as 
to  prevent  one  from  falling  therefrom,  as  well  as  in  not  having 
the  saw  covered.    How  could  the  plaintiff  prove  these  allegations, 
which  were  not  demurred  to,  unless  he  showed  the  actual  conditions 
surrounding  the  machinery  and  the  platform  ?    The  court  did  not 
err  in  letting  in  the  evidence  over  objection. 

3.     The  fourth  ground  of  the  motion  complains  that  the  court 
should  have  granted  a  new  trial  because  of  newly  discovered  evi- 
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dence  tending  to  show  that  the  plaintiff  stated  to  certain  teachers 
of  the  public  schools  at  Ashbum,  in  the  month  of  December,  1907, 
that  his  age  was  fourteen  years,  and  to  still  another,  in  January, 
1910,  that  he  was  fifteen  years  old.  It  is  insisted  that  this  testi- 
mony, on  a  new  trial,  would  establish  the  fact  that  the  plaintiff 
was  over  fourteen  years  old  when  the  injury  occurred;  and  if  so, 
a  different  rule  of  law  would  apply  than  in  a  case  where  the  child 
was  under  fourteen  years  old.  Between  the  ages  of  ten  and  fourteen 
years,  there  is  no  presumption  of  a  child's  capacity  to  know  and 
appreciate  obvious  danger.  Central  R.  v.  Brinson,  70  Oa.  207,  237. 
The  court's  charge  was  based  on  the  evidence  that  the  child  was 
under  fourteen  years  old.  In  the  instant  case  the  father  of  the 
boy  testified  that  he  was  bom  on  March  2,  1895.  The  son  testified 
to  the  same  effect.  Should  a  new  trial  have  been  granted,  it  is 
hardly  probable  that  the  positive  testimony  of  the  father  and  son 
would  be  overcome  by  testimony  of  the  declarations  of  the  son, 
whose  statements  to  the  newly  discovered  witnesses  might  or  might 
not  have  confiicted  with  the  father's  testimony.  The  statement  of 
the  boy  to  the  teachers  is  not  inconsistent  with  the  idea  that  the 
boy  was  placing  his  age  at  his  next  birthday  rather  than  his  last, 
which  is  sometimes  done  when  the  future  birthday  is  nearer  than 
the  last.  Besides,  the  evidence  is  impeaching  in  its  character,  and 
the  well-settled  rule  is  that  a  new  trial  will  not  be  granted  where 
newly  discovered  evidence  is  for  this  purpose. 

4.  The  fifth  ground  of  the  motion  assigns  error  in  the  follow- 
ing instruction  to  the  jury:  "It  was  the  duty  of  the  defendant  in 
this  case  to  have  used,  in  the  transaction  under  investigation, 
ordinary  care  and  diligence,  as  I  have  defined  it  to  you,  in  furnish- 
ing the  plaintiff  a  safe  place  to  work — safe  appliances  with  which 
to  do  the  work  required  of  him,  and  in  giving  him  such  instructions 
and  warnings  in  regard  to  the  dangers  incident  to  his  position  or 
his  work  as  such  ordinary  care  and  prudence  would  have  suggested 
to  be  necessary."  Section  3130  of  the  Civil  Code  provides  that 
"The  master  is  bound  to  exercise  ordinary  care  in  the  selection  of 
servants,  and  not  to  retain  them  after  knowledge  of  incompetency ; 
he  must  use  like  care  in  furnishing  machinery  equal  in  kind  to  that 
in  general  use,  and  reasonably  safe  for  all  persons  who  operate  it 
with  ordinary  care  and  diligence."  The  objection  is  that  the  court 
charged  the  jury  that  the  master  must  provide  the  servant  a  "safe" 
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place  to  work,  when  the  statute  only  imposes  the  duty  of  providing 
a  "reasonably"  safe  place  to  work  and  "reasonably"  safe  appliances. 
The  statute  unquestionably  has  the  qualifying  word  "reasonably" 
before  the  word  "safe,"  and  that  is  the  rule.  In  Pelham  Mfg.  Co. 
V.  Powell,  6  Go.  App.  308  (64  S.  E.  1116),  it  was  held:  "A  charge 
which  fails  to  qualify  the  care  required  to  be  exercised  by  the 
master  as  ^ordinary  care,'  or  to  qualify  the  condition  of  the  place 
and  appliance  furnished  by  the  master  as  that  of  *  reasonable 
safety,'  but  instructs  the  jury,  without  qualification,  that  *the  mas- 
ter is  charged  with  the  necessity  of  furnishing  such  machinery  as 
will  be  safe,'  incorrectly  states  the  rule  of  law  defining  the  master's 
duty,  and  in  effect  makes  him  an  insurer  of  the  servant's  safety." 
The  charge  here  complained  of  is  undoubtedly  inaccurate,  but  the 
court  had  previously  instructed  the  jury  correctly  on  this  subject 
in  substantially  the  language  of  the  statute.  Having  already 
charged  them  the  true  rule,  we  can  not  say  that  the  court  later  so 
misstated  it  as  to  confuse  or  mislead  the  jury. 

5.  The  6th  and  8th  grounds  of  the  motion  are  not  referred  to  in 
the  brief  of  counsel  for  the  plaintiff  in  error^  and  will  be  treated 
as  abandoned. 

6.  The  following  charge  is  not  erroneous  for  any  of  the  reasons 
assigned:  "If,  under  the  rule  of  law  given  you  in  charge,  you 
should  find  that  the  plaintiff  is  entitled  to  recover  in  this  case,  in 
estimating  the  damages  you  may  consider  the  pain  and  suffering 
he  may  have  endured  at  the  time  of  and  since  the  accident  and 
injury;  for  the  mental  suffering  he  may  experience  throughout 
life  by  reason  of  the  injury  to  his  leg  and  to  the  impairment  of 
his  physical  strength  and  vigor.  .  .  After  all,  in  estimating 
these  damages,  there  is  no  other  standard  or  measure  than  your  en- 
lightened consciences  and  your  impartiality  under  your  oaths  as 
jurors."  Davis  v.  Central  Railroad,  60  Oa.  329  (4) ;  Atlanta  By, 
Co.  v.  Gardner,  122  Ga.  82,  86  (49  S.  E.  818). 

7.  The  following  charge,  is  not  error  harmful  to  the  defendant : 
"Should  you  use  the  Carlisle  Mortality  Table  heretofore  referred 
to,  you  may  arrive  at  the  plaintiff's  expectancy  of  life  after  he 
had  reached  the  age  of  21  years  by  ascertaining  from  said  table 
his  expectancy  at  the  time  he  was  injured,  and  from  the  total  ex- 
pectancy 'deducting  the  number  of  years  intervening  between  his 
injury  and  his  majority,  or  21  years." 
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8.  The  charge  complained  of,  with  respect  to  the  rule  for  re- 
ducing the  gross  amount  of  loss  found  by  the  jury,  if  any,  to  its 
present  value,  while  inaccurate,  was  more  beneficial  to  the  defendant 
than  to  the  plaintiff,  and  will  not  require  a  new  trial. 

9.  Error  is  assigned  upon  the  following  charge  of  the  court: 
^*You  should  also  take  into  consideration  and  give  the  proper  effect 
to  any  evidence  before  you,  if  there  be  such,  tending  to  show  that 
there  were  reasonable  prospects  of  increased  earnings  on  the 
part  of  the  plaintiff  in  case  he  had  not  been  injured/'  It  is  in- 
sisted that  there  was  no  evidence  in  the  case  to  warrant  such  in- 
structions to  the  jury.  The  evidence  shows  that  the  plaintiff  was 
a  minor  under  the  age  of  14  years.  In  such  a  case,  the  rule  is 
different  from  where  the  injured  one  is  an  adult.  Where  an  adult 
sues  for  personal  injuries,  there  must  be  proof  of  the  earning  ca- 
pacity of  the  plaintiff,  in  order  to  support  such  a  charge  as  that 
complained  of  here.  Thus,  in  So.  By.  Co.  v.  Scott,  128  Oa.  244 
(57  S.  E.  504)  it  was  held:  "A  charge  instructing  a  jury  to 
take  into  consideration  and  give  the  proper  effect  to  any  evidence 
before  them,  if  there  be  such,  tending  to  show  that  there  was  a  rea- 
sonable prospect  of  increased  earnings  on  the  part  of  the  plaintiff 
in  case  he  had  not  been  injured,  should  not  be  given,  where  there 
is  no  evidence  to  warrant  if  See  also  Oa.  So.  Ry.  v.  Wright, 
130  Ocu.  696  (61  S.  E.  718).  But  where  minors  sue  for  personal  in- 
juries, the  rule  seems  to  be  otherwise.  In  W.  <&  A.  B.  Co.  v.  Young, 
81  Oa.  397  (7  S.  E.  912,  12  Am.  St.  R.  320),  it  is  held:  "For  a 
personal  injury  to  a  child  nine  years  old,  including  deprivation  of 
a  member,  the  law  furnishes  no  measure  of  damages  other  than 
the  enlightened  conscience  of  impartial  jurors,  guided  by  all  the 
facts  and  circumstances  of  the  particular  case.  Amongst  the  re- 
sults of  the  injury  to  be  considered  are  pain  and  suffering,  dis- 
figurement and  mutilation  of  the  person,  and  impaired  capacity  to 
pursue  the  ordinary  avocations  of  life  at  and  after  attainment  of 
majority.''  And  see  Davis  v.  Central  Bailroad,  60  Oa.  329.  In  the 
case  of  Buckry-EUis  v.  Mo.  Pac.  Ey.  Co.,  158  Mo.  App.  499  (138 
S.  W.  912-914),  it  was  said:  "As  to  infants  of  tender  years, 
it  is  impossible  to  give  evidence  of  the  pecuniary  value  of  such 
probable  loss;  and  therefore  the  rule  is  that  the  question  of  dam- 
ages for  loss  on  account  of  impairment  of  future  earning  capacity 
is  left  to  the  sound  judgment,  experience,  and  conscience  of  the 
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jury,  without  any  proof  thereof  whatever.  .  .  Mr.  "Watson,  in 
his  work  on  Damages,  §  514,  says  substantially,  in  speaking  of  an 
infant  whose  earning  capacity  was  untried,  that  to  require  evidence 
of  specific  pecuniary  loss  in  any  amount  in  such  cases  would  be 
to  deny  a  recovery  on  this  ground  altogether.  The  result  therefore 
is  that  a  distinction  is  expressly  recognized  between  such  cases 
and  cases  where  the  plaintiffs  are  adults.  The  fact  of  the  inability 
to  prove  the  prior  and  probable  earning  capacity  is  not  to  be  in- 
voked against  the  infant;  for,  as  between  the  wrong-doer  and  the 
innocent  victim  of  the  tort,  the  former,  and  not  the  latter,  should 
suffer  the  consequences  of  any  uncertainty  in  the  extent  of  the 
loss.'*  And  in  Ferrier  v.  Schbenberg  Mercantile  Co.,  158  Mo. 
App.  533  (138  S.  W.  893-894),  it  is  said:  "When  a  recovery  is 
sought  for  loss  of  time  or  past  earnings,  it  is  possible  for  the  pleader 
to  make  a  fair  estimate  and  claim  in  respect  of  the  matter,  for  he 
is  then  possessed  of  all  the  facts  pertaining  to  it.  It  is  past,  and 
one  knows  the  loss  from  experience.  Such  is  not  true,  however, 
in  any  case  where  the  claim  is  for  the  loss  of  earnings  or  diminished 
earning  capacity  in  the  future,  for  no  one  can  foresee  with  cer- 
tainty what  such  loss  may  be;  and  especially  is  this  true  in  the 
case  of  an  infant.  Indeed,  the  courts  recognize  this  feature  of  the 
matter  to  such  an  extent  as  to  afiBrm  that  in  cases  where  the  plain- 
tiff is  an  infant  with  no  fixed  avocatign  or  trade,  and  therefore 
wholly  unable  to  even  conjecture  what  his  probable  future  calling 
and  loss  of  earnings  therein  may  be,  a  recovery  may  be  allowed 
on  that  score  without  any  proof  whatever  suggesting  the  amount  ;'* 
citing  numerous  authorities.  See  also  Rosencranz  v.  Lindell,  108 
Mo.  9  (18  S.  W.  890,  32  Am.  St.  E.  588) ;  Stotler  v.  C.  &  A.  R 
Co.,  200  Mo.  107  (98  S.  W.  509) ;  Sedgwick  on  Damages,  §  486 
(6),  p.  932. 

10.  Whether  the  danger  to  the  plaintiff  in  this  case  from  the 
saw  and  place  to  work  was  so  obvious  to  him  that  no  warning  of 
such  danger  was  necessary  from  the  master,  and  whether  the  minor 
was  of  such  age  and  capacity  as  to  be  cognizant  of  the  ob* 
vious  danger  and  appreciate  the  hazard  and  to  guard  against  it, 
were  questions  of  fact  for  the  juiy  to  determine  from  the  evidence. 
It  was  for  the  jury  to  say,  in  the  Ught  of  the  evidence,  whether 
the  age  and  capacity  of  the  minor  were  such  as  to  bring  him  within 
the  rule  where  no  warning  is  necessary  from  the  master,  and  where 
he  must  guard  against  obvious  danger.     The  jury  by  their  verdict 
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said,  in  effect,  that  he  did  not  come  within  the  rule.  There  being 
snfiQcient  evidence  to  support  this  finding,  we  ought  not  to  disturb 
it.  Wynne  v.  Conklin,  86  Oa.  40  (12  S.  E.  183) ;  Rhodes  v.  Oa. 
R.  Co.,  84  Qa.  320  (10  S.  E.  922,  20  Am.  St.  R.  362).  And  see 
Central  R.  v.  Brinson,  70  Oa.  237;  Atlanta  R.  Co.  v.  Smith,  94 
Ga.  107  (20  S.  E.  763). 

Judgment  affirmed.    All  the  Justices  concur. 


SouTHERii  Cotton  Oil  Company  et  ah  v.  Overby  et  al. 

Fish,  C.  J.  The  evidence  submitted  on  the  trial  was  amply  sufficient  to 
authorize  a  finding  that  the  operation  of  the  cotton  ginnery  to  be  erected 
by  the  defendants  below  would  prove  a  nuisance  to  the  plaintiffs.  Even 
if  any  of  the  evidence  introduced  by  the  plaintiffs  was  open  to  the 
objection  of  irrelevancy,  it  was  not  of  such  character  that  its  admission 
required  the  grant  of  a  new  trial.  The  charge  was  full  and  fair,  and 
the  exceptions  thereto  were  without  merit.  There  was  no  abuse  of 
diacretion  in  refusing  a  new  trial. 

Judgment  affirmed.    AU  the  Justices  concur. 
Janxjaby  14,  1913. 

Equitable  petition.  Before  Judge  Whipple.  Crisp  superior 
court    December  22,  1911. 

King  &  Spalding  and  Underwood,  J.  T.  Hill,  aafl  J,  W.  Dennard, 
for  plaintiffs  in  error.    Max  E.  Land,  contra. 


Pabrish  v.  Crosby. 


Fish,  C.  J.  1.  The  defendant  in  a  proceeding  to  foreclose  a  mortgage  on 
realty  filed  two  defenses:  (1)  that  at  the  time  of  executing  the  mort- 
gage and  the  notes  secured  thereby  she  was  a  married  woman,  and 
that  while  she  alone  signed  the  mortgage  and  notes,  she  was  in  reality 
a  surety;  and  (2)  that  she  executed  the  notes  and  mortgage  under 
duress.  There  was  no  evidence  to  authorize  a  finding  in  favor  of  the 
defendant  upon  either  of  her  pleas. 

2.  There  was  no  error  in  rejecting  evidence. 

3.  Accordingly,  the  court  did  not  err  in  directing  a  verdict  for  the  plaintiff, 
the  evidence  laalung  OUi  a  case  in  his  behalf. 

Judgment  affirmed.    All  the  Justices  concur. 
January  14,  1913. 

^Mortgage  foreclosure.  Before  Judge  Thomas.  Berrien  superior 
court.    September  18,  1911. 

e/.  Z.  &  H.  L.  Jackson,  J.  P.  Knight,  and  W.  D.  Buie,  for  plain- 
tiff in  error.    C,  E.  Pariish  and  Denmark  &  Griffin,  contra. 
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VAUGHN  V.  SIMMONS  et  al 

1.  The  act  of  August  16,  1909  (Acts  1909,  p.  1183),  as  amended  by  the 
act  of  August  13,  1910  (Acts*  1910,  p.  953),  described  a  considerable 
rural  territory  in  Pulaski  county,  declared  it  to  be  incorporated  as 
"the  Town  of  Mitchell's  District,'*  and  conferred  on  a  board  of  school 
trustees  power  to  ^tablish  and  maintain  a  system  of  public  schools 
therein  in  a  manner  different  from  that  provided  by  the  general  school 
laws,  but  prescribed  no  municipal  duties  or  powers  other  than  the  main- 
tenance of  such  schools,  save  in  the  general  statement  that  the  cor- 
poration should  be  styled  by  the  name  stated,  "with  all  the  powers, 
duties,  and  privileges  usual  to  mimicipal  corporations."  Jurisdiction 
over  roads  was  negatived,  and  no  power  of  taxation  was  given  except 
to  the  trustees  for  school  purposes.  Held,  that  such  act,  as  amended, 
was  unconstitutional  as  seeking  to  create  a  special  school  district, 
where  provision  had  been  made  for  the  creation  of  such  districts  by 
general  law. 

2.  Such  an  act  as  that  above  described  did  not  come  within  the  provision 
of  the  constitution  which  declares  that  authority  may  be  granted  by 
the  legislature  to  municipal  corporations,  "upon  the  recommendation 
of  the  corporate  authority,  to  establish  and  maintain  public  schools  in 
their  respective  limits  by  local  taxation;"  and  this  is  true  though 
the  act  provided  for  a  submission  to  the  voters  of  the  district  of  the 
question  whether  they  would  ratify  or  refuse  to  "ratify  the  act." 

(a)  Under  the  J)receding  ruling,  it  is  unnecessary  to  decide  whether  the 
clause  of  the  constitution  just  quoted  authorized  the  creation  of  a 
municipal  corporation  and  the  conferring  by  the  act  creating  it  of  power 
to  establish  public  schools,  subject  to  an  election,  or  whether  the  words 
"upon  the  recommendation  of  the  corporate  authority"  contemplated  an 
existing  corporate  authority  to  make  such  recommendation  before  the 
power  to  establish  schools  was  granted. 

3.  Where  an  execution  for  a  school  tax  under  such  an  act  was  levied  by  a 
constable,  an  equitable  petition  praying  that  the  constable  be  enjoined 
from  enforcing  the  execution,  and  that  the  defendants,  other  than  the 
constable,  be  enjoined  from  exercising  any  powers  under  the  act,  was 
not  subject  to  dismissal  on  demurrer,  on  the  groimd  that  it  made  the 
persons  claiming  to  act  as  school  trustees  defendants  in  their  individual 
and  not  their  official  capacities. 

January  14,  1913. 

Equitable  petition.  Before  Judge  Martin.  Pulaski  superior 
court.    September  2,  1911. 

Freeman  Vaughn  filed  a  petition  on  behalf  of  himself  and  such 
others  as  might  join  with  him,  alleging  in  substance  as  follows: 
He  is  a  resident  of  that  portion  of  the  territory  of  Pulaski  county 
known  as  the  Town  of  MitchelFs  District,  and  is  a  taxpayer  therein. 
On  August  16,  1909,  an  act  was  passed  to  incorporate  such  district. 
Acts  1909,  p.  1183  et  seq.  This  was  amended  in  minor  particulars 
by  the  act  of  August  13,  1910  (Acts  1910,  p.  953).    Prior  to  the 
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act  of  1909  there  existed  and  was  conducted,  tmder  the  Tjeneral 
school  law  of  the  State,  a  school  known  as  the  Midway  ScHool, 
which  had  acquired  a  considerable  amount  of  real  and  pergonal 
property,  and  had  contracted  debts  aggregating  about  $400,  which 
indebtedness  was  a  charge  on  the  property  of  such  school.  After 
the  passage  and  ratification  of  the  above-mentioned  act,  the  trustees 
of  the  public-school  system  organized  under  it  acquired  and  took 
over  all  of  the  property  of  the  Midway  School,  and  assumed  the 
liabilities  thereof.  In  the  act  no  authority  was  given  to  raise  taxes 
for  any  other  purpose  than  to  defray  the  expenses  of  the  school 
system  for  the  scholastic  year.  The  school  authorities  borrowed 
about  $500  for  the  pretended  purpose  of  using  it  for  the  main- 
tenance of  the  school  system,  but  in  fact  did  so  in  order  to  discharge 
the  indebtedness,  and  have  included  in  the  amount  of  money  to  be 
raised  by  taxation  a  suflBcient  sum  to  pay  oflE  the  unlawful  debt. 
Execution  has  been  issued  against  the  plaintiff  by  the  school  au- 
thorities, and  it  has  been  levied  by  Jennings,  a  constable  of  the 
county,  upon  certain  property  of  the  plaintiff,  and  a  sale  has  been 
advertised.  The  act  of  1909,  as  amended  by  that  of  1910,  is  un- 
constitutional. Various  grounds  of  unconstitutionality  were  al- 
leged, among  them  being  that  the  act  was  violative  of  article  1, 
section  4,  paragraph  1,  of  the  constitution,  and  also  of  article  8, 
section  4,  paragraph  1.  The  persons  who  were  alleged  to  be  acting 
as  trustees  of  the  school  system  of  the  Town  of  MitchelFs  District, 
the  ex-oflBcio  mayor  and  aldermen,  and  the  constable  who  made  the 
levy  were  made  parties  defendant  It  was  stated  that  the  de- 
fendants, other  than  the  constable,  were  acting  without  authority 
in  any  of  their  acts  and  doings  set  forth,  ''and  that  said  suit  is 
brought  against  them,  not  in  their  oflScial  capacity,  but  solely  in 
their  individual  capacity.^^  The  prayers  were,  that  the  constable 
be  enjoined  from  proceeding  to  enforce  the  execution  against  the 
property  of  the  plaintiff;  that  the  other  defendants  be  enjoined 
from  further  exercising  any  power  under  the  acts  above  mentioned ; 
and  for  process  and  general  relief. 

The  act  of  1909  (Acts  1909,  p-  1183)  contained  27  sections, 
covering  about  eleven  pages  of  the  published  acts.  The  first  section 
declared  that  the  Town  of  Mitchells  District  was  incorporated, 
the  limits  being  defined  by  reference  to  various  land  lots,  the  county 
line,  and  the  Ocmulgee  river.    The  sole  reference  in  the  entire  act 
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to  any  municipal  powers  or  duties,  other  than  the  government  of 
the* school  system,  was  contained  in  the  second  section,  as  follows: 
"That  the  governing  authority  of  said  town  shall  be  vested  in  the 
mayor  and  six  aldermen,  who  shall  be  bona  fide  citizens,  residents 
of  the  said  town  for  the  full  term  of  six  months  next  preceding 
their  election  to  oflBce,  and  said  municipal  government  shall  be 
styled  the  Town  of  Mitchell^s  District,  and  by  that  name  are  hereby 
made  a  body  corporate  with  all  the  powers,  duties,  and  privileges 
usual  to  municipal  corporations/*  Section  three  declared,  that,  until 
an  election  for  mayor  and  aldermen  should  be  held,  a  named  per- 
son should  be  mayor,  certain  other  named  persons  should  be  alder- 
men, and  another  person  should  act  as  clerk  and  treasurer  of  the 
town.  Section  four  declared  that  there  should  be  established  and 
maintained  in  said  town  a  system  of  public  schools,  the  manage- 
ment of  which  should  be  vested  in  a  board  of  trustees,  and  that, 
until  their  successors  were  elected  and  qualified,  the  board  should 
be  composed  of  certain  named  persons,  the  same  who  had  been  pre- 
viously named  to  act  as  mayor  and  aldermen,  and  with  the  same 
person  as  secretary  and  treasurer  who  had  previously  been  named 
as  clerk  and  treasurer.  Section  five  provided  for  an  election  for 
trustees  of  the  school  on  a  fixed  date  and  periodically  thereafter, 
with  power  to  elect  one  of  their  number  president,  and  one  sec- 
retary and  treasurer.  Section  six  declared,  that,  after  the  first 
election,  the  board  of  trustees  so  elected  should  be  ex-oflBcio  alder- 
men of  the  town,  except  that  the  president  of  the  board  of  trustees 
should  be  ex-oflBcio  mayor,  and  the  secretary  and  treasurer  of  the 
board  should  be  ex-oflficio  clerk  and  treasurer;  "the  object  of  this 
provision  being  that  after  the  first  election  held  under  this  act 
it  will  not  be  necessary  to  elect  mayor  and  aldermen  eo  nomine, 
but  that  the  members  and  officers  of  the  board  of  trustees  for  the 
time  being  shall  exercise  the  rights  and  duties  of  the  mayor,  alder- 
men, and  clerk  and  treasurer  of  said  town.'*  By  section  seven  it 
was  declared  that  any  vacancies  on  the  board  of  trustees  or  in  the 
offices  thereof  should  be  filled  by  the  board  for  the  unexpired 
terms.  The  act  then  proceeded  to  deal  with  the  regulation  of  the 
schools,  the  powers  of  the  trustees  in  regard  to  them,  the  terms, 
the  admission  of  pupils,  the  number  of  schools  for  white  and  col- 
ored children,  the  right  to  receive  the  share  of  the  school  fund 
"of  the  county  and  State"  to  which  the  schools  thus  established 
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were  entitled,  and  other  matters  of  school  regulation.  The  school 
board  was  authorized  and  required  to  levy  a  school  tax  not  exceed- 
ing a  stated  per  cent.  The  secretary  and  treasurer  of  the  board 
was  to  assess  the  valuation  of  the  property  "within  the  said  district 
for  taxation/^  to  collect  such  tax,  and  issue  executions  against  de- 
faulters. After  advertisement  .by  putting  up  notices  at  three  pub- 
lic places,  personal  property  was  to  be  sold  "before  the  schoolhouse 
door  established  for  white  children  in  said  town.^^  Real  estate 
was  to  be  sold  by  the  sheriflf.  The  taxes  when  collected  were  to  be 
delivered  to  the  secretary  and  treasurer  of  the  board  of  trustees, 
and  expended  only  upon  order  of  the  board  in  defraying  the  ex- 
penses of  conducting  the  schools.  Section  twenty-two  provided 
for  the  holding  of  an  election  "for  the  purpose  of  ratifying  or 
refusing  to  ratify  this  act.^'  Section  twenty-four  declared  that,  im- 
mediately after  the  ratification  of  the  act,  "all  oflBcials  of  said 

town  shall  take  the  following  oath:    *I, ,  do  swear 

that  I  will  faithfully  discharge  the  duties  required  of  me  by  the 
terms  of  the  act  providing  for  a  system  of  public  schools  in  Mitch- 
ell's District,  Georgia.' ''  Section  twenty-six  declared  that  nothing 
in  the  act  should  be  construed  to  take  away  from  the  county  au- 
thorities their  jurisdiction  over  the  public  roads  and  bridges  "in 
said  incorporated  territory,  but  that  said  county  authorities  shall 
continue  to  exercise  jurisdiction  thereover,  and  to  work  and  repair 
the  same,  as  they  do  in  other  parts  of  the  county.''  By  the  act 
of  1910  certain  changes  were  made  as  to  the  number  of  officers,  and 
the  manner  of  collection  of  the  school  tax  by  the  secretary  and  treas- 
urer of  the  board  of  trustees  "of  the  said  Mitchell's  District  public 
schools."  But  there  was  nothing  which  was  material  to  the  ques- 
tion under  consideration. 

H.  E.  Coates  and  H,  F,  Lawson,  for  plaintifL 

W.  L.  dk  Warren  Chice,  for  defendants. 

Lumpkin,  J.     (After  stating  the  foregoing  facts.)' 

1,  2.  Provision  has  been  made,  by  general  laws  in  regard  to  the 
public-school  system  of  the  State,  for  creating  school  districts,  and 
for  determining  the  question  of  local  taxation.  Civil  Code,  §  1531 
et  seq.  In  dealing  with  the  subject  broadly  the  legislature  doubt- 
less considered  the  advantages  to  be  derived  from  general  laws  and 
from  having  uniformity  and  system  in  the  administration  of  edu- 
cational affairs,  instead  of  having  the  State  cut  up  into  an  un- 
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limited  number  of  special  school  districts,  with  varying  and  con- 
flicting regulations,  laws,  and  methods.  At  any  rate,  the  enact- 
ment of  general  laws  in  regard  to  the  common-school  system  of  the 
State  accorded  with  the  spirit  of  the  constitution,  which  declares 
that  "there  shall  be  a  thorough  system  of  common  schools  for  the 
education  of  children,  as  nearly  uniform  as  practicable/'  Article 
8,  section  1,  paragraph  1  (Civil  Code,  §  6576,  Acts  1911,  p.  46). 
By  article  1,  section  4,  paragraph  1,  of  the  constitution  (Civil 
Code,  §  6391),  it  is  declared  that  "Laws  of  a  general  nature  shall 
have  uniform  operation  throughout  the  State,  and  no  special  law 
shall  be  enacted  in  any  case  for  which  provision  has  been  made  by 
an  existing  general  law/'  It  is  true  that  in  article  8,  section  4, 
paragraph  1  (Civil  Code,  §  6579),  it  is  provided  that  "Authority 
may  be  granted  to  counties,  militia  districts,  school  districts,  and 
to  municipal  corporations,  upon  the  recommendation  of  the  cor- 
porate authority,  to  establish  and  maintain  public  schools  in  their* 
respective  limits  by  local  taxation,''  after  an  election  in  which 
two  thirds  of  the  persons  voting  shall  approve  it.  The  two  sections 
should  be  treated  as  in  harmony  with  each  other.  The  latter  did 
not  provide  the  method  of  laying  out  school  districts,  nor  destroy 
a  system  of  doing  so  created  by  an  existing  general  law.  The 
constitution  never  contemplated  that,  in  spite  of  the  provisions  of 
the  general  law,  the  territory  of  the  State  might  be  cut  up  by 
special  enactments,  and  particular  school  districts  be  taken  out  of 
the  provisions  of  such  law.  Nor  can  this  result  be  reached  and  the 
uniformity  of  the  school  laws  be  destroyed  by  merely  calling  a 
school  district  a  municipal  corporation.  As  the  population  in  a 
particular  territory  becomes  more  dense,  certain  local  problems 
arise,  such  as  those  involving  the  preservation  of  good  order,  of 
public  health,  public  highways,  or  the  like,  which  are  peculiar  to 
the  condition  there  existing.  Prom  this  arises  the  incorporation 
of  a  municipality.  Among  other  things  which  may  properly  be 
made  incidental  to  municipal  government  is  education  within  its 
boundaries.  But  this  is  an  entirely  different  thing  from  merely 
laying  out  a  wide  area  of  country  as  a  school  district,  and  seeking 
to  bring  it  within  the  provision  of  the  constitution  by  calling  it  a 
municipal  corporation. 

Several  efforts  have  been  made  to  create  special  school  districts  in- 
consistently with  the  general  school  law.    In  Barber  V.  Alexander, 


Digitized  by 


Google 


Qq^\  OCTOBER  TERM,  1912.  215 

120  Ga.  30  (47  S.  E.  580),  (which  arose  under  the  general  school 
law,  prior  to  the  passage  of  the  act  of  1905),  an  act  was  passed 
seeking  to  create  a  special  school  district,  with  powers  conferred 
npon  the  local  authorities  diflEerent  from  those  provided  by  the 
general  law.  It  was  held  to  be  unconstitutional.  In  Neal  v.  Mc- 
Whorter,  122  Oa.  431  (50  S.  E.  381),  an  act  was  passed  to  in- 
corporate a  certain  town.  It  also  undertook  to  extend  the  corporate 
limits  over  an  area  about  four  miles  square,  to  establish  a  public- 
school  system  therein,  and  to  create  a  board  of  school  commissioners 
with  power  to  levy  taxes  for  school  purposes  on  all  the  property 
in  the  area  described,  but  it  limited  the  exercise  of  all  municipal 
functions  to  an  area  embraced  in  a  circle  one  mile  in  diameter 
located  inside  the  square.  It  was  held  that  the  act,  at  least  in  so 
far  as  it  applied  to  the  territory  within  the  square  but  outside 
of  the  circle,  was  unconstitutional,  in  that  it  was  an  attempt  to 
establish  a  school  district  by  evasion,  and  was  a  special  law  enacted 
in  a  case  for  which  provision  had  been  made  by  an  existing  general 
law.  In  the  opinion' Mr.  Justice  Candler  said:  "Article  8,  section 
4,  paragraph  1,  of  the  constitution  of  Georgia  (Civil  Code  [1895], 
§  5909)  authorizes  the  General  Assembly  to  grant  to  municipal 
corporations  power  to  establish  and  maintain  public  schools  *in 
their  respective  limits'  by  local  taxation;  but  this  does  not  carry 
with  it  the  right,  by  palpable  evasion,  to  incorporate  a  school  dis- 
trict and  mark  off  a  town  inside  of  it,  the  town  to  exercise  all  the 
municipal  functions  and  the  school  district  none.''  In  Sellers  v. 
Cox,  127  Oa,  246  (56  S.  E.  284),  there  was  considered  an  act  passed 
August  22,  1905,  and  entitled  "An  act  to  incorporate  the  Hopeful 
school  district  in  Mitchell  county,"  with  provisions  different  from 
those  of  the  general  school  law.  It  was  held  unconstitutional.  In 
the  opinion  (referring  to  article  8,  section  4,  paragraph  1,  of  the 
constitution,  as  amended  by  the  act  of  1903  and  its  ratification) 
Mr.  Justice  Evans  said:  "This  section  does  not  attempt  to  locate 
any  school  district,  but  constitutes  each  school  district,  when  lo- 
cated and  established,  as  a  taxing  district.  The  effect  of  the  amend- 
ment to  section  4  is  to  enlarge  the  number  of  taxing  districts,  and 
not  to  provide  for  the  manner  of  their  creation.  The  legislature 
may  establish  and  define  the  location  of  school  districts  by  a  gen- 
eral law,  or,  in  the  absence  of  any  general  law,  it  may  by  special 
act  incorporate  a  designated  area  into  a  school  district    But  the 
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legislature  can  not  by  a  special  act  create  a  school  district  so  long 
as  there  is  of  force  a  general  law  whereby  school  districts  are  de- 
fined and  established.  It  is  restrained  from  so  doing  by  the  con- 
stitution, and  the  amendment  to  section  4  of  article  8  does  not 
authorize  the  General  Assembly  by  special  act  to  create  a  school 
district  so  long  as  there  is  of  force  an  existing  general  law  by 
which  school  districts  are  created/^  etc. 

Is  the  act  before  us  one  creating  an  actual  municipal  corporation, 
with  incidental  powers  as  to  its  school  system,  or  is  it  a  special  law 
seeking  to  create  a  school  district  in  antagonism  to  the  general 
school  law,  by  merely  labeling  the  school  district  with  the  name 
of  a  town?  The  thing  declared  to  be  incorporated  was  "the  Town 
of  Mitchell's  District  in  Pulaski  county/'  A  considerable  territory 
was  described  by  land-lot  lines,  a  river,  and  the  county  line.  One 
brief  section  alone  made  any  mention  of  municipal  authority  other 
than  the  maintenance  of  a  system  of  public  schools  within  the  dis- 
trict described.  In  that  the  entire  reference  to  municipal  powers 
is  contained  in  about  a  line  and  a  half,  where,  after  declaring  that 
the  style  of  the  incorporation  should  be  as  above  stated,  the  words 
were  added:  "with  all  the  powers,  duties,  and  privileges  usual  to 
municipal  corporations."  Certain  persons  were  named  to  act  as 
mayor  and  aldermen  until  an  election,  and  the  same  persons  were 
named  to  act  as  a  board  of  trustees  for  the  school  system  until  an 
election  should  be  had  at  a  date  named.  It  was  declared  that  after 
the  election  of  successors  to  the  board  of  trustees,  they  should  be 
ex-ofiBcio  aldermen,  and  thie  president  of  the  board  should  be  ex- 
officio  mayor,  and  it  should  not  be  necessary  to  elect  a  mayor  and 
aldermen  eo  nomine.  Vacancies  on  the  board  were  to  be  filled  by 
the  board  itself  until  the  next  election.  Special  provisions  were 
made  in  regard  to  the  maintenance  and  conduct  of  the  schools 
within  that  district,  and  in  regard  to  the  powers  of  the  trustees, 
different  from  those  under  the  general  school  law.  The  only  pro- 
vision for  any  taxation  within  the  incorporate  limits  was  for  a 
school  tax,  to  be  determined  by  the  trustees  and  not  to  exceed  a 
certain  per  centum  of  the  taxable  property.  The  sole  oath  of  office 
prescribed  was  to  faithfully  discharge  the  duties  required  of  the 
nffiant  by  the  terms  of  the  act  "providing  for  a  system  of  public 
schools  in  MitchelFs  District,  Georgia."  The  county  authorities 
were  to  retain  jurisdiction  over  the  roads  and  bridges  "in  said 
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incorporated  territory/^  and  work  and  repair  them  "as  they  do  in 
other  parts  of  the  county/*  A  somewhat  novel  provision  was  that 
the  act  should  be  submitted  to  the  voters  within  the  district  pre- 
scribed, for  ratification  or  rejection.  If  two  thirds  of  the  voters 
voting  at  the  election  cast  their  ballots  for  ratification,  the  act 
was  to  become  immediately  operative.  But  if  the  result  was  against 
ratification,  the  board  of  trustees  named  in  the  act  were  to  order 
other  elections  in  like  manner  every  si:^  months  until  the  act  was 
ratified.  In  this  act,  covering  about  eleven  pages,  and  comprising 
twenty-seven  sections,  we  fail  to  find  any  duties  required  to  be 
discharged  by  the  municipal  authorities  except  in  regard  to  the 
schools.  A  so-called  municipal  corporation,  with  nothing  to  do 
except  to  establish  and  manage  schools  in  a  rural  school  district, 
nothing  with  which  to  do  anything  else,  and  no  officers  except  school 
trustees,  is  not  a  municipal  corporation  such  as  is  contemplated 
by  the  constitution  when  it  authorizes  the  legislature  to  empower 
municipal  corporations,  upon  recommendation  of  the  corporate  au- 
thority, to  establish  a  school  system. 

We  recognize  the  general  rules  as  to  the  power  of  the  legislature 
to  create  a  municipal  corporation  in  broad  terms,  and  as  to  the 
disinclination  of  the  courts  to  hold  acts  to  be  unconstitutional, 
unless  they  are  clearly  so.  But  the  fundamental  law  also  declares 
that  "Legislative  acts  in  violation  of  this  constitution,  or  the  con- 
stitution of  the  United  States,  are  void,  and  the  judiciary  shall  so 
declare  them.*^  We  think  this  act  on  its  face  falls  within  that 
category.  The  threads  of  legal  semblance  which  are  to  be  found 
within  the  act  are  so  interwoven  with  the  general  warp  and  woof 
of  unconstitutionality  that  they  can  not  be  separated  and  adjudged 
to  constitute  the  expression  of  the  legislative  purpose.  Nor  does 
the  rule  that  the  existence  of  a  municipality  can  not  be  attacked 
collaterally  apply.  The  point  made  is  that  the  act  is  unconstitu- 
tional and  void,  and  that  there  has  been  no  incorporation.  See 
Worth  County  v.  Crisp  County,  ante,  117  (76  S.  E.  747). 

Having  held  the  act  to  be  unconstitutional  for  the  reasons  stated, 
it  is  unnecessary  to  discuss  other  objections  to  it,  such  as  that  it 
contained  matter  differing  from  and  not  covered  by  the  title,  that 
the  constitutional  provision  as  to  granting  power  to  municipal 
corporations,  "upon  the  recommendation  of  the  corporate  author- 
ity," to  establish  and  maintain  public  schools,  contemplates  mu- 
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nicipalities  in  existence,  and  not  the  creation  of  a  municipality  and 
the  grant  of  such  authority  in  the  charter,  before  there  are  any 
corporate  authorities  to  make  the  recommendation,  etc.  On  the 
subject  of  the  impropriety  of  submitting  distinct  issues  to  voters  in 
such  manner  as  to  compel  them  to  agree  to  all  or  none,  especially 
if  the  incurring  of  a  debt  is  involved,  see  Cain  v.  Smith,  117  Ga. 
902,  905  et  seq.  (44  S.  E.  5). 

S.  It  was  argued  on  behalf  of  the  defendants  in  error  that  the 
petition  was  brought  against  the  defendants,  except  the  constable, 
in  their  individual  capacity,  and  that  this  furnished  ground  for 
dismissal.  The  constable  was  proceeding  to  make  a  sale  under  a 
levy.  An  .injunction  was  sought  against  him  in  his  oflScial  capacit}*, 
and  against  the  other  defendants,  to  restrain  them  from  exercising 
any  powers  under  the  act.  If  the  act  creating  certain  oflScials 
was  unconstitutional,  they  would  seem  to  have  no  oflScial  capacity. 
This  furnishes  no  ground  for  dismissal.  It  was  error  to  sustain 
the  demurrer.  Judgment  reversed.    All  the  Justices  concur. 


JOHNSOX  et  al  v.  HAYES  et  al 

1.  Where  a  testator  makes  his  will  and  subsequently  conveys  the  land 
therein  devised  by  deed,  such  conveyance  operates  as  a  revocation  of 
the  devise. 

2.  In  such  a  case  if  the  devise  and  the  deed  be  to  the  same  person,  and 
other  benefits  are  given  to  him  by  the  will,  he  is  not  put  to  an  election 
to  claim  under  the  will  or  the  deed, — ^he  may  claim  under  both, 

(a)  A  testator,  after  making  some  specific  legacies,  devised  and  bequeathed 
the  residue  of  his  estate,  both  real  and  personal,  to  his  seven  named 
children,  to  be  equally  divided  between  them;  thus  he  gave  to  two 
sons  all  his  lands,  to  be  accounted  for  to  his  executors  at  five  dollars 
per  acre,  which  sum  when  added  to  the  balance  of  his  estate  was  to  be 
equally  divided  between  all  of  his  children,  after  the  deduction  of  $50O 
for  each  of  his  sons  and  two  of  his  daughters.  Should  either  or  both 
of  the  sons  die  leaving  no  living  children,  his  or  their  land  was  to  revert 
to  the  testator's  estate.  Subsequently  to  the  making  of  the  will  the 
testator  conveyed  to  the  sons  the  land  in  consideration  of  their  note  for 
$6,300,  and  their  agreement  .to  allow  him  and  his  wife  to  occupy  a 
portion  of  the  dwelling-house  and  to  support  them  during  life.  The 
sons  entered  into  possession  of  the  land.  Upon  the  death  of  the  testator 
the  sons,  who  were  the  nominated  executors,  probated  the  will  and  let- 
ters testamentary  were  issued  to  them.  In  their  inventory  of  tlie 
assets  of  the  estate  they  included  the  note  for  the  purchase-money  of 
the  land.    Held,  that  the  sons  were  not  put  to  an  election  between  the 
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conveyance  to  them  by  deed  and  the  benefits  derived  by  them  under  the 
wilL    They  take  under  both. 

3.  Where  two  of  the  daughters  sued  the  executors  for  their  legacies,  and 
the  purchase-money  note  for  the  land  entered  into  the  accounting,  and 
judgment  was  rendered  against  the  executors,  the  satisfaction  of  such 
judgment  would  estop  the  plaintiffs  from  claiming  a  reversion  of  the 
land  because  of  the  death  of  one  of  the  sons  without  issue.  The  record 
of  such  suit  was  competent  evidence. 

4.  The  deed  from  the  testator  to  the  sons,  their  written  contract  of  pur- 
chase, and  the  testimony  of  a  subscribing  witness  were  admissible  to 
show  the  details  of  the  transaction. 

5.  The  declaration  of  one  in  possession  of  land  is  admissible  to  show  his 
adverse  possession. 

6.  The  reception  in  evidence  of  irrelevant  testimony,  when  not  prejudicial, 
does  not  vitiate  a  trial. 

7.  There  was  no  error  in  the  rulings  on  the  motion  to  strike  the  pleas, 
which  was  hurtful  to  the  plaintiffs;  the  evidence  was  without  conflict; 
and  the  verdict  directed  by  the  court  was  the  only  possible  legal  result. 

January  14,  1913. 

Complaint  for  land.  Before  Judge  Walker.  Glascock  superior 
court    October  18,  1911. 

L.  D.  McGregor  and  M.  E,  Evans,  for  plaintiflb. 

W.  H,  Barrett  and  E.  P,  Davis,  for  defendants. 

Evans,  P.  J.  The  heirs  at  law  of*  Samuel  Hart  sued  Marshall 
Hayes  to  recover  a  tract  of  land.  The  defendant  disclaimed  title, 
and  his  landlord,  W.  E.  English,  executor  of  William  Hart,  and 
Mrs.  Nealy  Hart,  widow  of  William  Hart,  were  made  parties  de- 
fendant. Plaintiffs  and  defendants  derive  their  title  from  Samuel 
Hart.  The  plaintiffs  claim  as  reversioners  under  the  will  of  Sam- 
uel Hart;  the  defendants  claim  that  Samuel  Hart  sold  and  con- 
veyed the  land  to  William  Hart  prior  to  his  death,  that  the  alleged 
legacy  to  the  plaintiffs  had  been  adeemed,  and  that  the  proceeds 
of  the  note  given  for  the  purchase-money  of  the  land,  which  was 
collected  after  the  death  of  Samuel  Hart,  had  been  distributed 
among  the  plaintiffs  and  accepted  by  them  with  full  knowledge  of 
all  the  facts.  On  the  trial  it  appeared  that  Samuel  Hart  in  the 
year  1872  made  his  last  will,  wherein,  after  making  certain  specific 
legacies,  he  bequeathed  and  devised  as  follows:  "Item  5.  I  give, 
bequeath,  and  devise  the  balance  of  my  estate,  both  real  and  per- 
sonal, to  the  following  named  children,  viz.,  Isaac,  Isabel,  Eliza- 
beth, Martha,  Mary  Ann,  William,  and  Absalom,  in  the  manner 
and  form  following,  viz. :  The  property  in  this  item  to  be  equally 
divided  among  the  seven  named  children;  thus,  to  my  two  sons 
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William  and  Absalom  I  give  all  my  lands,  to  be  aceoimted  for  to 
the  executors  at  five  dollars  per  acre ;  that  is,  they  must  pay  into 
my  estate,  or  charge  themselves  as  if  they  had  paid  it,  the  amount 
my  lands  would  bring  at  five  dollars  per  acre.  This  added  to  the 
residue  of  my  estate,  making  whatever  amount  it  may,  out  of  this 
amount  five  hundred  dollars  to  be  paid  to  William,  five  hundred 
dollars  to  Absalom,  five  hundred  dollars  to  Mary  Ann,  and  fivd 
hundred  dollars  to  Martha,  to  make  them  even  to  what  has  already 
been  advanced  to  the  others;  then  the  balance  of  said  amount  to 
be  equally  divided  among  the  seven  named  in  this  item.  6.  Should 
either  of  my  sons  William  or  Absalom,  or  both,  die  and  leave  no 
living  children,  in  that  case  I  direct  that  his  or  their  land  revert  to 
my  estate.^'  Absalom  and  William  Hart  were  nominated  executors. 
On  December  2,  1878,  Samuel  Hart  conveyed  by  deed  1,260  acres 
of  land  (embracing  the  land  in  controversy)  to  his  sons  Absalom 
and  William  Hart,  upon  a  consideration  of  $6,300,  and  their  agree- 
ment to  allow  him  and  his  wife  to  occupy  a  certain  portion  of  the 
dwelling-house  and  to  support  them  during  life.  Absalom  and 
William  Hart  went  into  possession  of  the  land  upon  the  making 
of  the  deed,  and  after  the  death  of  their  father  divided  it  between 
themselves.  The  will  of  Samuel  Hart  was  probated  in  1886,  and 
Absalom  and  William  Hart  qualified  as  executors.  They  made  a 
sworn  inventory  of  the  assets  of  the  estate,  pursuant  to  law,  which 
embraced  the  $6,300  note  given  for  the  purchase  of  the  land.  Two 
of  the  devisees  sued  and  recovered  their  legacies.  The  executors 
were  discharged.  William  Hart  died  in  1910  without  children, 
and  English  qualified  as  his  executor.  Some  other  facts  were  also 
developed  on  the* trial;  but  as  they  are  in  no  wise  inconsistent  with 
the  foregoing,  and  are  irrelevant  to  the  controlling  facts,  it  is 
unnecessary  to  set  them  out.  The  court  directed  a  verdict  for  the 
defendants. 

The  uncontradicted  evidence  disclosed  that  Samuel  Hart,  after 
executing  his  will,  conveyed  the  land  referred  to  in  items  5  and  6 
of  his  will  to  his  sons  Absalom  and  William,  in  consideration 
of  $6,300  (for  which  amount  they  gave  their  notes)  and  their  un- 
dertaking to  support  him  and  his  wife  during  life.  The  grantees 
immediately  entered  into  possession  of  the  land.  Upon  the  death 
of  their  father  Absalom  and  William  Hart  probated  the  will,  being 
the 'nominated  executors  therein.    They  asserted  their  title  to  the 
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land  nnder  the  deed,  and  never  treated  it  as  belonging  to  the  estate 
of  their  father.  They  included  the  note  given  for  the  purchase  of 
the  land  in  the  inventory  and  appraisement  of  the  estate.  As  they 
accepted  certain  benefits  under  the  will,  it  is  contended  by  the 
plaintiffs  that  they  were  put  to  an  election,  and,  as  they  claimed 
under  the  will,  are  estopped  from  asserting  title  to  the  land  by 
virtue  of  the  deed  to  them  from  their  testator. 

1.  By  the  common  law  an  absolute  conveyance  of  all  of  a  testa- 
tor^s  property  after  making  his  will  operated  as  a  revocation  of  the 
will.  But  an  absolute  conveyance  of  lands  which  were  specifically 
devised,  made  after  the  execution  of  the  will,  operated  only  as  a 
revocation  of  the  devise ;  for  in  such  case  the  testator  does  not  die 
seized,  and  his  alienation  after  making  the  devise  is  conclusive 
evidence  of  a  change  of  intention  with  regard  to  such  testamentary 
disposition.  6  Cruisers  Dig.  §  59,  p.  93;  Epps  V.  Dean,  28  Oa. 
533 ;  Wotrill  v.  Oill,  46  Oa.  482.  Where  a  testator  has  subsequently 
aliened  the  specific  land  which  he  had  devised,  at  his  death  he  has 
no  estate  therein  to  pass  to  the  devisee  by  his  will.  The  testator 
in  this  case,  after  making  certain  specific  bequests,  devised  and 
bequeathed  the  balance  of  his  estate  to  certain  named  children,  con- 
ditioned that  if  either  of  his  sons  should  die  without  leaving  chil- 
dren his  land  was  to  revert  to  his  estate.  The  land  in  controversy 
was  a  part  of  this  residue,  and  the  testator's  subsequent  conveyance 
of  the  land  amounted  to  a  revocation  of  items  5  and  6  to  the  extent 
of  the  land  conveyed  by  deed,  and  no  reversion  to  the  estate  of 
Samuel  Hart  accrued  upon  the  death  of  William  without  living 
children. 

2.  But  it  is  contended  that  the  devisees  were  put  to  an  election 
to  claim  under  the  will  or  under  the  deed.  This  contention  is 
predicated  on  the  principle  that  when  a  testator  has  affected  to 
give  property  not  his  own,  and  has  given  a  benefit  to  a  person  to 
whom  that  property  belongs,  the  devisee  must  elect  either  to  take 
under  or 'against  the  instrument.  Civil  Code,  §§  3910,  4610. 
This  principle  does  not  apply  to  the  circumstances  of  this  case. 
An  illustration  of  a  case  where  it  would  apply  is  where  A  by  his 
will  gives  to  B  property  which  belongs  to  C,  and  by  the  same  in- 
strument gives  to  C  other  property  which  belongs  to  the  testator ; 
in  such  a  ca^e  C  will  be  put  to  an  election  either  to  claim  xmder 
the  wiU  or  assert  his  independent  title  to  property  devised  to  B. 
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If  the  deed  from  Samuel  Hart  to  his  sons  had  antedated  the 
former^s  will,  they  would  have  been  put  to  an  election.  But  the 
deed  was  made  subsequent  to  the  execution  of  the  testator's  will. 
The  devisees  are  not  setting  up  a  title  antagonistic  to  their  testator ; 
they  are  giving  effect  to  his  manifest  purpose  and  intention.  It 
was  the  intention  of  the  testator  that  the  sons  should  take  both 
under  the  deed  and  under  the  will,  and  there  is  no  subject  for 
election. 

In  Hattersley  v.  Bissett,  61  N.  J.  Eq.  597  (29  Atl.  187,  40  Am. 
St.  B.  532),  a  testator  devised  specific  land  to  certain  named  chil- 
dren, and  by  residuary  clause  he  devised  the  residue  of  his  estate  to 
two  daughters  to  be  equally  divided  between  them.  Subsequently 
to  the  making  of  his  will  the  testator  conveyed  by  deed  to  one  of 
the  residuary  devisees  certain  land  devised  to  her  in  the  will  and 
also  certain  land  which  was  devised  to  a  son.  The  son  filed  a  bill 
to  require  the  residuary  legatee  to  make  an  election  under  which 
instrument,  viz.,  the  deed  or  the  will,  she  elected  to  claim ;  and  the 
court  held  that  "a  conveyance  by  a  testator  to  his  daughter,  after 
the  execution  of  his  will,  of  lands  devised  to  his  son,  operates  as  a 
revocation  of  the  devise  to  the  son,  and  the  daughter  is  not  com- 
pelled to  elect  between  the  conveyance  to  her  by  deed  and  the  ben- 
efits derived  by  her  under  the  will.  She  takes  under  both."  To 
the  same  effect  is  Thompson  v.  Thompson,  2  Strob.  48.  Our  own 
case  of  Worrill  v.  Oill,  46  Oa.  482,  is  decisive  of  the  matter.  It 
was  there  held:  "Where  a  testator,  in  1854,  made  his  will,  by 
which  he  left  certain  land  to  his  son,  whom  he  appointed  executor, 
and  in  1856  conveyed  the  land  to  his  son  by  deed,  reserving  a  life- 
estate  to  himself,  and  delivered  the  deed  to  his  son,  the  legacy  is 
adeemed.  If,  on  the  death  of  the  testator  in  March,  1864,  the  son 
takes  immediate  possession  of  the  land,  claiming  it  imder  the  deed, 
and  in  January,  1866,  prove  the  will  and  qualify  as  executor,  but 
does  not  return  the  land  as  part  of  his  father's  estate,  he  is  not 
estopped  by  the  probate  and  his  qualification  as  executor,  without 
more,  from  setting  up  his  title  under  the  deed  adverse  to  the  will/* 

3.  Moreover,  two  of  the  plaintiffs  were  estopped  by  suits  brought 
against  Absalom  and  William  Hart,  executors  of  Samuel  Hart,  to 
recover  their  legacies  under  the  will  of  Samuel  Hart  These  suits 
were  prosecuted  to  judgment.  The  record  of  the  proceedings  in 
that  case  was  admissible  to  show  that  their  shares  of  the  purchase* 
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money  note  were  involved  in  the  accounting  for  which  they  obtained 
judgment.  And  in  this  connection  it  was  allowable  to  show  that 
others  of  the  plaintiffs  or  their  ancestor  were  present  at  these  trials, 
as  illustrating  their  knowledge  that  the  executors  were  accounting 
for  the  purchase-money  of  the  land.  It  appeared  also  that  the 
executors  accounted  for  the  purchase-money  of  the  land,  and  had 
been  discharged  from  their  trust,  and,  in  the  absence  of  proof  to  the 
contrary,  it  will  be  presumed  that  all  of  the  estate  of  Samuel  Hart, 
including  the  $6,300  note  for  the  purchase-money  of  the  land,  had 
been  distributed  among  the  legatees. 

4.  When  Samuel  Hart  sold  and  conveyed  the  land  to  his  sons 
Absalom  and  William,  he  took  from  them  a  contract  reciting  that, 
in  addition  to  the  $6,300  note  which  they  gave  to  him,  they  were 
to  allow  him  and  his  wife  to  occupy  a  part  of  the  dwelling-house 
on  the  land,  and  to  provide  for  them  during  their  lives.  This 
contract  was  signed  by  them.  The  court  allowed  in  evidence  the 
deed  from  Samuel  Hart  to  Absalom  and  William  Hart,  the  con- 
tract, and  the  testimony  of  a  subscribing  witness  detailing  the 
circumstances  imder  which  the  same  were  made.  This  evidence 
was  competent. 

5.  Objection  was  made  to  the  reception  in  evidence  of  certain 
declarations  of  William  Hart,  made  while  in  possession  of  the  land, 
tending  to  show  his  adverse  possession.  The  objection  was  prop- 
erly overruled.    Civil  Code,  §  5767. 

6.  Certain  testimony  relating  to  another  suit  between  Diza 
Hart,  widow  of  Samuel  Hart,  and  his  executors,  even  if  irrelevant, 
could  not  have  hurt  the  plaintiflfe. 

7.  Other  matters  of  estoppel  were  urged  by  way  of  plea  against 
the  plaintiffe^  right  to  recover,  and  evidence  was  received  in  sup- 
port of  the  same.  We  do  not  consider  it  profitable  to  discuss  these 
matters,  inasmuch  as  the  rulings  heretofore  made  are  conclusive 
against  the  plaintifis'  right  to  recover.  There  was  no  error  in  the 
rulings  on  the  motion  to  strike  the  pleas,  which  was  hurtful  to  the 
plaintifb;  the  evidence  was  without  conflict;  and  under  the  law 
no  possible  verdict  could  have  been  legally  rendered  other  than 
for  the  defendants. 

Judgment  affirmed.    All  the  Justices  concur. 
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ALABAMA  GREAT  SOUTHERN  RAILROAD  COMPANY  r. 

HILL. 

1.  Under  the  statutes  of  Alabama,  the  probate  court  of  the  county  of  a  de- 
cedent's last  residence  has  jurisdiction  to  grant  letters  of  administra- 
tion, without  notice  or  citation,  to  certain  classes  of  persons  in  a  stated 
order  of  priority;  the  husband  or  widow  being  given  the  first  preference. 
If  neither  husband  or  widow,  next  of  kin,  nor  largest  creditor  residing  in 
the  State  applies  for  letters  of  administration  within  forty  days  from 
the  death  of  the  decedent,  the  judge  of  probate  may  appoint  some  other 
person  as  administrator.  Tl^e  jurisdiction  of  the  court  of  probate  to 
grant  letters  of  administration  by  virtue  of  these  statutes,  as  inter- 
preted by  the  Supreme  Court  of  Alabama,  depends  not  on  the  selection 
of  the  person  to  be  clothed  with  the  trust,  but  on  the  authority  of  the 
particular  court  to  appoint  a  personal  representative  on  the  estate;  and 
the  grant  of  administration  within  forty  days  after  the  death  of  the 
intestate  to  a  person  who  has  not  a  preferred  right  is  premature,  but 
it  will  not  be  revoked  on  that  account  at  the  instance  of  a  person  who 
had  a  prior  right,  but  who  did  not  make  his  application  imtil  after 
the  expiration  of  forty  days.  It  follows,  therefore,  that  the  grant  of 
administration  by  the  court  of  probate  of  the  county  of  the  last  resi- 
dence of  an  intestate  to  a  person  not  included  within  the  preferred 
classes,  within  forty  days  of  the  death  of  the  intestate,  is  not  void, 
even  though  the  administration  of  the  estate  is  granted  to  such  person 
upon  the  relinquishment  of  the  right  of  one  who  represented  herself  to 
be  the  widow  of  the  decedent,  but  who  in  fact  was  not  his  widow. 

2.  The  statutes  of  Alabama  pertaining  to  the  grant  of  administration  upon 
the  estate  of  deceased  persons,  without  notice  or  citation  to  heirs  and 
creditors,  contain  reasonable  provision  for  the  distribution  of  such 
estates,  and  do  not  offend  the  due-process  clause  of  the  Federal  con- 
stitution. 

3.  A  judgment  of  a  court  of  probate  of  the  State  of  Alabama,  granting 
letters  of  administration,  rendered  by  a  court  having  jurisdiction  of 
the  subject-matter,  and  apparently  legal  on  its  face,  when  offered  as 
evidence  in  a  cause  pending  in  this  State,  can  not  be  collaterally  im- 
peached for  fraud. 

4.  The  plea  of  res  adjudicata  was  sustained,  and  the  verdict  is  contrary 
to  law. 

jAIfTTABY  14,  1913. 

Action  for  damages.  Before  Judge  Fite.  Dade  superior  court. 
December  18,  1911. 

Foust  &  Payne,  for  plaintiff  in  error. 

Neel  &  Neel,  contra. 

Evans,  P.  J.  This  is  a  suit  by  Charlie  Hill,  temporary  admin- 
istratrix of  George  Hill,  against  the  Alabama  Great  Southern 
Railway  Company,  to  recover  damages  for  the  alleged  wrongful 
death  of  her  intestate.     She  alleged  -that  she  had  been  duly  ap- 
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pointed  administratrix  by  the  court  of  ordinary  of  Whitfield  county, 
Georgia;  and  in  aid  of  her  right  to  recover  she  set  forth  the  em- 
ployer's liability  act  of  Alabama  and  the  Federal  employer's  liabil- 
ity act.  The  injury  was  alleged  to  have  occurred  in  the  State  of 
Alabama.  The  railroad  company  denied  liability,  and  also  pleaded 
that  the  matter  of  controversy  was  res  adjudicata.  It  averred 
that  George  Hill  was  a  resident  of  Jefferson  county,  Alabama,  at 
the  time  of  his  death,  and  that  J.  Wiley  Logan  was  appointed  and 
qualified  as  administrator  of  his  estate  pursuant  to  the  judgment 
of  the  probate  court  of  Jefferson  county,  Alabama,  which  court 
had  jurisdiction  of  the  subject-matter,  and  that  afterwards  Logan 
as  administrator  of  George  Hill  instituted  suit  against  it  in  the 
city  court  of  Birmingham,  Jefferson  county,  Alabama,  a  court  of 
competent  jurisdiction  to  entertain  such  suit,  to  recover  damages 
on  account  of  the  death  of  George  Hill,  which  suit  eventuated  in 
a  judgment  in  favor  of  the  plaintiff  for  $550,  which  judgment 
had  been  satisfied  by  payment  to  the  administrator.  The  trial 
resulted  in  a  verdict  for  the  plaintiff.  A  motion  for  new  trial  was 
overruled.  The  principal  defense  of  the  railroad  company  was  that 
of  former  recovery.  It  introduced  in  evidence  the  transcripts  of 
the  judgments  referred  to  in  its  answer,  and  copies  of  certain 
sections  of  the  Code  of  Alabama  pertaining  to  the  administration 
of  estates.  The  plain.tiff  assailed  these  judgments  as  void  on  the 
ground  that  they  were  procured  by  the  fraud  and  collusion  of  the 
administrator  and  the  railroad  company;  and  on  the  further 
grounds,  that  the  appointment  of  Logan  as  administrator  was  void, 
because  made  on  his  ex  parte  application  on  the  same  day  of  its 
filing,  without  the  consent  of  the  widow,  and  without  notice  to  her 
or  any  of  the  heirs  at, law  of  the  decedent,  by  publication  or  other- 
wise; and  that  the  plaintiff,  being  the  widow,  was  entitled  under 
tlie  law  of  Alabama  to  the  administration  of  her  deceased  husband's 
estate. 

1.  We  will  first  notice  the  point  that  the  judgment  of  the  court 
of  probate  granting  administration  to,  Logan  was  void  for  lack  of 
jurisdiction  over  the  subject-matter.  It  appeared  in  evidence  that 
tlie  decedent  was  a  resident  of  Jefferson  count}%  Alabama,  at  the 
time  of  his  death,  and  thiat  he  was  killed  by  the  railroad  company 
in  the  State  of  Alabama  on  September  30,  1906.  Sixteen  days 
thereafter,  to  wit,  October  15,  1906,  J.  Wylie  Logan  made  appli- 
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cation  to  the  probate  court  of  JeflEerson  county,  Alabama,  for  ap- 
pointment as  administrator  on  his  estate,  alleging,  among  other 
things,,  that  the  decedent  left  a  widow,  one  Fannie  Hill,  who  en- 
dorsed upon  the  application  a  renunciation  and  relinquishment  of 
her  right  to  act  as  administratrix  of  the  estate  of  George  Hill,  and 
a  consent  that  applicant  should  act  as  administrator.  On  the  same 
day  an  order  was  passed  appointing  Logan  as  administrator,  who 
gave  bond  and  to  whom  letters  of  administration  were  issued.  In 
point  of  fact  Fannie  Hill,  who  gave  the  relinquishment  to  Logan, 
was  not  the  widow  of  George  Hill,  but  Charlie  Hill,  the  plaintiff 
in  the  present  suit,  is  his  widow. 

It  is  the  law  of  Alabama,  that  courts  of  probate  within  their 
respective  counties  shall  have  authority  to  grant  letters  of  admin- 
istration on  the  estates  of  persons  dying  intestate,  where  the  in- 
testate at  the  time  of  his  death  was  an  inhabitant  of  the  county; 
^*that  administration  of  an  intestate's  estate  must  be  granted  to 
some  one  of  the  persons  herein  named,  if  willing  to  accept,  and  fit 
to  serve,  in  the  following  order:  1.  The  husband  or  widow.  2. 
The  next  of  kin  entitled  to  share  in  the  distribution  of  the  estate. 

3.  The  largest  creditor  of  the  intestate  residing  within  the  State. 

4.  Such  other  person  as  the  judge  of  probate  may  appoint ,*  that 
if  neither  of  the  three  preferred  classes  just  mentioned  applies 
for  administration  in  forty  days  after  the  death  of  the  intestate 
is  known,  the  person  entitled  to  the  administration  of  the  estate 
will  be  held  to  have  relinquished  his  right  to  the  administration; 
that  "any  person  entitled  to  administration  may  relinquish  his 
right  thereto  in  the  same  manner  as  executors  are  authorized  to 
renounce  their  appointment*/*  that  "no  letters  of  administration 
must  be  granted  until  the  expiration  of  fifteen  days  after  the  death 
of  the  intestate  is  known  f  that  letters  of  administration  are  con- 
clusive evidence  of  the  authorit}^  of  the  person  to  whom  the  same 
are  granted  from  the  date  thereof  xmtil  the  same  are  revoked,  and 
extend  to  all  the  property  of  the  deceased  in  the  State.  Code  of 
Alabama,  vol.  2,  §§  2519  to  2530,  inclusive.  The  Supreme  Court 
of  Alabama,  in  construing  these  statutes,  has  held  that  a  grant  of 
administration  within  forty  days  after  the  death  of  the  intestate  to 
a  person  who  has  not  a  preferred  right  is  premature,  but  it  will 
not  be  revoked  on  that  account,  at  the  instance  of  a  person  who  had 
a  prior  right,  but  who  did  not  make  his  application  until  after 
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the  expiration  of  forty  days,  his  prior  right  being  thereby  relin- 
quished. Markland  r.  Albes,  81  Ala.  433  (2  So.  123).  The  juris- 
diction of  the  court  of  probate  to  grant  letters  of  administration 
depends,  not  on  the  selection  of  the  person  to  be  clothed  with  the 
trust,  but  on  the  authority  of  the  particular  court  to  appoint  a 
personal  representative  on  the  estate.  Brantley  v.  Broughton,  34 
Ala.  694.  Inasmuch  as  the  decedent's  widow  did  not  apply  for 
administration  within  forty  days  of  her  husband's  death,  Logan's 
appointment  was  not  void  simply  because  an  unauthorized  person 
consented  to  his  appointment. 

2.  Xor  do  we  think  Logan's  appointment  was  void  because  the 
Alabama  law  makes  no  provision  for  notice.  It  will  be  observed 
that  George  Hill  was  a  resident  of  Jefferson  county,  Alabama,  at 
the  time  the  probate  court  of  that  coimty  appointed  an  adminis- 
trator on  his  estate.  The  cause  of  action  in  this  case  originated  in 
the  State  of  Alabama,  and,  under  the  law  of  that  State  authorizing 
administrators  to  sue,  the  right  of  action  was  within  the  jurisdiction 
of  the  Alabama  court.  The  right  to  regulate  concerning  the  estates 
of  deceased  residents  within  the  limits  of  the  State  belongs  to  all 
governments,  to  the  end  that  they  may  be  able  to  perform  the 
purposes  for  which  government  exists;  and  statutes  which  make 
reasonable  provision  for  the  protection  and  distribution  of  such 
estates  are  not  void  because  they  fail  to  provide  for  notice  to  the 
heirs  at  law,  as  a  condition  to  the  grant  of  administration.  The 
grant  of  letters  of  administration  is  to  be  treated  in  effect  as  a 
proceeding  quasi  in  rem.  Cunnius  v.  Eeading  School  District, 
198  U.  S.  458  (25  Sup.  Ct.  721,  49  L.  ed.  1125,  3  Ann.  Cas.  1121)  ; 
Anderson  v.  Oreen,  46  Oa,  384. 

3.  This  brings  us  to  the  question  whether,  under  the  full  faith 
and  credit  clause  of  the  Federal  constitution,  the  judgment  of  a 
court  of  a  sister  State  is  collaterally  impeachable  for  fraud.  It  is 
well  settled  in  this  State  that  a  judgment  of  a  court  having  juris- 
diction of  the  subject-matter  and  the  parties  can  not  be  collaterally 
attacked.  This  rule  has  been  applied  to  the  grant  of  letters  of  ad- 
ministration, where  it  has  been  held  that  a  judgment  granting 
letters  of  administration  can  not  be  collaterally  attacked  by  show- 
ing that  applicant  was  not  a  citizen  of  Georgia  and  tlierefore  not 
qualified  to  be  appointed  administrator  in  this  State.  Mayhin  v. 
Knighton,  67  Oa.  103;  Jones  V.  Smith,  120  Ga.  642   (48  S.  E.- 
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134) ;  Sharpe  v.  Hodges,  121  Qa.  798  (49  S.  E.  775).  Nor  can 
a  judgment  granting  letters  of  administration  be  collaterally  at- 
tacked by  showing  that  the  applicant  was  not  next  of  kin  to  the 
decedent  nor  otherwise  entitled  to  administer  the  estate  of  the  de* 
cedent.  Medlin  v.  Downing  Lumber  Company,  128  Oa.  115  (57 
S.  E.  232).  The  same  rule  is  in  force  in  Alabama,  where  it  is 
held  that  the  granting  of  administrations  by  the  probate  court, 
being  derived  from  the  constitution  of  that  State,  is  original  and 
general,  and  can  not  be  assailed  collaterally.  Barclift  t?.  Treece,  77 
Ala.  528;  Breeding  v.  Breeding,  128  Ala.  412  (30  So.  881) ;  Win- 
ter V.  London,  99  Ala.  263  (12  So.  438). 

But  it  is  said  that  a  collateral  attack  on  a  judgment  on  the 
ground  of  fraud  is  allowable  as  an  exception  to  the  general  rule. 
Dicta  to  this  effect  may  be  found  in  our  reports.  In  some  instances 
the  remark  is  made  in  passing,  without  special  reference  to  the 
point  under  discussion ;  in  others  it  will  be  found  that  the  collateral 
attack  was  justifiable  on  other  principles.  Thus  in  Sharman  V. 
Morton,  31  Oa.  45,  and  in  Thomas  v.  Morriseit,  76  Oa.  397,  one 
of  the  points  was  whether  a  defendant  in  a  foreign  judgment  could 
collaterally  attack  it  by  showing  that  he  had  not  been  served,  not- 
withstanding the  record  showed  a  return  of  service;  and  the  court 
held  that  this  could  be  done  on  the  universally  accepted  principle 
that  want  of  jurisdiction  in  a  court  to  render  a  judgment  in  per- 
sonam on  the  ground  of  want  of  service  may  be  collaterally  shown. 
In  those  cases  the  fraud  consisted  in  obtaining  service  of  the  suit 
on  the  defendant.  Other  cases  depend  on  statutes  which  make  an 
exception.  Thus,  an  attack  may  be  collaterally  made  on  a  judg- 
ment of  discharge  procured  by  an  administrator  by  fraud;  the 
statute  declares  such  a  judgment  to  be  void.  Pass  v.  Pass,  98  Ga. 
791  (25  S.  E.  752).  Other  exceptions  exist,— such  as  where  the 
judgment  bears  a  fatal  defect  on  its  face,  and  where  the  court  is 
without  jurisdiction  of  the  subject-matter  and  of  the  person.  Like- 
wise creditors  or  bona  fide  purchasers  may  collaterally  attack  a 
judgment  for  fraud  whenever  and  wherever  it  interferes  with  their 
rights.  Civil  Code,  §  5966.  But  in  order  to  allow  a  coUateral 
attack  the  judgment  must  be  void.  Civil  Code,  §  5968.  The  statute 
declares  that  **the  judgment  of  a  court  of  competent  jurisdiction 
can  not  be  collaterally  attacked  in  any  other  court  for  irregularity, 
but  shall  be  taken  and  held  as  a  valid  judgment  until  it  is  reversed 
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or  set  aside.'*  Therefore  a  judgment  procured  by  fraud  must  be 
deemed  as  absolutely  void  before  it  can  be  collaterally  attacked. 
While  a  judgment  procured  by  fraud  may  be  set  aside  for  the  fraud 
in  a  direct  proceeding,  still,  if  the  judgment  is  rendered  by  a  court 
of  competent  jurisdiction,  the  parties  are  concluded  by  it  until  it 
is  set  aside.  Van  Fleet  on  Collateral  Attack,  §  550 ;  Orier  v.  Mc^ 
Lendon,  7  Ga.  362,  365;  Griffin  v.  Sketoe,  30  Ga.  300;  Thompson 
r.  Tomlie,  2  Pet.  157  (7  L.  ed.  381).  The  judgment  is  voidable 
for  the  fraud,  but  is  not  absolutely  void  until  vacated  in  a  direct 
proceeding.  And  it  has  been  held  that  a  party  to  a  judgment  can 
not  collaterally  attack  it  for  fraud,  even  though  the  judgment  was 
rendered  by  the  same  court  in  which  the  suit  was  pending.  Porter 
v.  Rouniree,  111  Ga.  369  (36  S.  E.  761).  Our  investigation  of 
the  authorities  convinces  us  that  the  general  rule  is,  that  a  judg- 
ment of  a  court  of  probate  can  not  be  set  aside  upon  the  ground  of 
fraud,  in  a  collateral  proceeding.  Broderick's  Will,  21  Wall.  503- 
(22  L.  ed.  599) ;  Simmons  i;.  Saul,  138  U.  S.  439  (11  Sup.  Ct. 
369,  34  L.  ed.  1054) ;  Winslow  v.  Donnelly,  119  Ind.  565  (22  K 
E.  12) ;  Estate  of  Davis,  151  Cal.  318  (86  Pac.  183,  90  Pac.  711, 
121  Am.  St.  R.  125) ;  Raborg  v.  Hammond,  2  Harr.  &  G.  42. 

4.  As  we  have  already  indicated,  the  judgment  of  the  court 
of  probate  was  in  the  nature  of  a  judgment  in  rem,  and  the  court 
had  jurisdiction  of  the  subject-matter.  It  only  remains  to  be  said 
what  effect  will  be  given  to  it  when  introduced  in  evidence  in  a 
cause  pending  in  this  State.  If  the  Alabama  administration  is  not 
void,  it  follows  that  the  administrator  had  the  right  to  prosecute 
the  suit  which  lie  brought.  "Judgments  recovered  in  one  State  of 
the  Union,  when  proved  in  the  courts  of  another,  differ  from  judg- 
ments recovered  in  a  foreign  country  in  no  other  respect  than  that 
of  not  being  re-examinable  upon  the  merits,  nor  impeachable  for 
fraud  in  obtaining  them,  if  rendered  by  a  court  having  jurisdiction 
of  the  cause  and  of  the  parties.^*  Hanley  v.  Donoghue,  116  TJ.  S.  1 
(6  Sup.  Ct.  242,  29  L.  ed.  535).  The  constitution  of  the  United 
States  demands  that  full  faith  and  credit  shall  be  given  in  each 
State  to  the  judicial  proceedings  of  every  other  State.  If  we  follow 
this  constitutional  mandate,  we  can  not  reach  any  other  conclusion 
than  that  the  defendant  sustained  its  plea  of  res  adjudicata.  In 
view  of  this  disposition  of  the  case,  the  other  rulings  complained 
of  become  immaterial. 

Judgment  reversed.    All  the  Justices  concur. 
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Nasworthy  V.  The  State. 

Atkinso:?,  J.     There  being  no  assignment  of  error  upon  any  ruling  of 
law,  and  the  evidence  being  sufficient  to  support  the  verdict,  the  dis- 
cretion of  the  trial  judge  in  refusing  a  new  trial  will  not  be  disturbed. 
Judgment  affirmed.    All  the  Justices  concur, 
Januabt  14,  1913. 

Indictment  for  murder.  Before  Judge  Rawlings.  Jenkins  su- 
perior court.    October  28,  1912. 

A,  S.  Anderson,  for  plaintiff  in  error. 

T.  S.  F elder,  attorney-general,  Alfred  Herringion,  solicitor-gen- 
eral, and  nines  &  Jordan,  contra. 


Smith  t\  The  State. 


Beck,  J.  1.  Wliere  it  was  sought  to  prove  by  a  witness  for  the  State  that 
the  defendant  had  made  a  confession,  and  the  witness  referred  to  testi- 
fied that  the  confession  was  made  freely  and  voluntarily,  not  luider 
the  influence  of  any  threat  or  promise,  under  the  rule  of  law  that 
confessions  are  to  be  passed  upon  by  the  jury  in  all  respects  the  court 
did  not  err  in  admitting  the  evidence  of  confession,  over  objection  made 
by  counsel  for  the  defendant  on  the  ground  that  **the  statement  was 
made  by  the  defendant  after  he  had  been  run  down  by  a  posse  and 
caught  by  dogs,  and  that  he  was  in  the  possession  of  the  coroner.**  Price 
v.  State,  114  Qa.  865  (40  S.  E.  1015) ;  Holsenbake  V.  State,  46  Oo.  43. 

2.  Failure  of  the  court  to  charge  the  jury  on  the  law  of  confessions  is 
not  ground  for  a  new  trial,  where  there  was  no  written  request  for  a 
charge  on  that  subject. 

3.  There  was  ample  evidence  to  support  the  verdict. 

Judgment  affirmed.    All  the  Justices  concur, 
Januaby  14,  1913. 

Indictment  for  murder.  Before  Judge  Meadow.  Madison  su- 
perior court.    October  26,  1912. 

John  E,  Gordon,  for  plaintiff  in  error.  Thomas  8.  Felder,  at- 
torney^general,  and  Thomas  J.  Brown,  solicitor-general,  contra. 
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Alford  &  Mills  v.  Shore  Lu.mber  Company. 

Wttt^  J.  In  view  of  the  pleadings  and  the  evidence  submitted  at  an  in- 
terlocutory hearing  before  the  judge  of  the  superior  court,  he  did  not 
abuse  his  discretion  in  enjoining  the  defendants  from  using  the  timber 
in  controversy  for  turpentine  purposes,  until  the  final  hearing,  upon 
the  plaintiffs  executing  a  bond  in  a  stated  amount  to  be  approved  by 
the  clerk  of  the  court,  conditioned  to  pay  the  defendants  all  damages 
and  costs  which  might  be  sustained  by  reason  of  the  granting  of  such 
injunction,  provided  the  plaintiffs  should  finally  fail  to  recover  in  the 
action.  Judgment  affirmed.    All  the  Justices  concur. 

Januaby  14,  1913. 

Injunction.     Before   Judge    Thomas.     Brooks   superior   court. 
June  14,  1912. 
Branch  &  Snow,  for  plaintiffs  in  error.    E.  K.  Wilcox,  contra. 


Albrittox  v.  Tygart. 


Htlt.,  J.  Section  6160  of  the  Civil  Code  provides:  "Within  ten  days 
after  the  bill  of  exceptions  is  signed  and  certified,  the  party  plaintiff 
therein  shall  serve  a  copy  thereof  upon  the  opposite  party  or  his  at- 
torney, and  if  there  be  several  parties  with  different  attorneys,  upon 
each,  with  a  return  of  such  service  (or  acknowledgment  of  service)  in- 
dorsed upon  or  annexed  to  such  bill  of  exceptions;  and  they  alone  are 
parties  defendant  in  the  Supreme  Court  who  are  thus  served."  Ac- 
cordingly, whei'e  the  bill  of  exceptions  shows  only  an  entry  signed  by 
counsel  for  the  plaintiff  in  error,  certifying  that  **we  have  this  day 
served  counsel  for  defendant  in  error  by  mailing  them  a  copy  of  the 
original  bill  of  exceptions  in  the  Post-Office  at  Nashville,  Ga,,"  and  no 
other  service,  or  acknowledgment  of  service,  or  waiver  of  service  ap- 
pears, the  bill  of  exceptions  will  be  dismissed.  Clarh  \.  Lyon,  48  Oa. 
125.  Writ  of  error  dismissed.    All  the  Justices  concur. 

January  15,  1913. 

From  Berrien  superior  court.    .Motion  to  dismiss. 

J.  W.  Powell  and  W.  0.  Harrison,  for  plaintiff  in  error. 

Hendricks  &  Christian,  contra. 


WINSLOW  BROTHERS  COMPANY  r.  MURPHY. 

Where  one  claiming  to  have  a  right  of  action  against  another,  on  account 
of  a  personal  injury,  employed  an  attorney,  and  by  written  contract 
agreed  to  pay  him  one  half  of  any  sura  realized  from  the  claim  by 
settlement,  suit,  or  compromise  (after  paying  certain  expenses),  if  the 
client  settled   with   the   person   claimed   to  be   liable   before   suit  was 
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brought,  without  the  knowledge  or  consent  of  his  attorney,  this  did  not 
authorize  the  attorney  to  bring  suit  in  the  name  of  his  client  for  the 
purpose  of  recovering  his  fee,  although  the  person  claimed  to  be  liable 
made  the  settlement  after  notice  of  the  contract  between  the  attorney 
*  and  his  client, 
(a)  Where  a  suit  was  so  brought  and  the  petition  showed  such  facts,  it 
was  demurrable. 

January  16,  1913. 

Complaint.  Before  Judge  Bell.  Fulton  superior  court  October 
18,  1911. 

Anderson,  Felder,  Rountree  £  Wilson,  for  plaintiff  in  error. 

Moore  &  Branch,  contra. 

Lumpkin,  J.  A  man,  claiming  to  have  a  right  of  action  for  a 
personal  injury,  employed  an  attorney,  and  in  writing  agreed  that 
for  his  services  the  client  should  pay  him  one  half  of  any  sum 
realized  from  the  claim,  by  settlement,  suit,  or  compromise;  pro- 
vided that  the  expenses  of  the  client  for  doctor's  bills  and  drug 
bills  were  to  be  paid  "before  dividing  the  amount  received  on  the 
claim.''  The  attorney  brought  an  action  in  the  name  of  his  client, 
alleging  that  the  attorney  was  negotiating  with  an  agent  of  the 
defendant  for  a  settlement,  and  that  the  latter  had  notice  of  the 
contract  by  which  he  was  to  receive  a  part  of  the  recovery  or  set- 
tlement, but  nevertheless  settled  with  the  client,  without  the  knowl- 
edge or  consent  of  the  attorney.  It  was  not  distinctly  stated  that 
the  settlement  was  made  before  the  suit  was  brought,  but  it  is 
inferable  from  the  allegations  of  the  petition,  which  are  to  be  taken 
more  strongly  against  the  pleader;  and  the  case  was  argued  on 
that  theory.  There  were  allegations  as  to  the  liability  of  the  de- 
fendant to  the  plaintiff  for  the  injury.  The  court  overruled  the 
demurrer  to  the  petition,  and  the  defendant  excepted. 

As  the  law  was  embodied  in  the  Code  of  1863,  it  was  declared 
that  the  attomev's  lien  should  attach  for  his  fees  and  for  a  general 
balance  on  all  sums  collected  by  him,  and  upon  all  property  re- 
covered by  his  services.  Provision  was  also  made  in  regard  to  the 
right  of  an  attorney  condemning  property  to  a  fee  from  the  pro- 
ceeds, although  older  liens  might  demand  and  recover  such  pro- 
ceeds from  his  immediate  client.  The  next  section  (1990)  was  as 
follows:  "Parties  can  not,  by  settlement  between  themselves,  de- 
feat the  attorney  of  any  lien  or  claim  under  contract  with  his 
client  of  which  the  opposite  party  had  notice  prior  to  the  con- 
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summation  of  such  settlement/*  The  law,  as  thus  codified,  was 
carried  forward  into  the  Code  of  1868.  In  1873  an  act  was  passed 
which  was  entitled  "An  act  to  regulate  the  law  of  liens  in  the  State 
of  Georgia.'*  It  dealt  with  liens  of  various  kinds.  It  declared  that 
attorneys  should  have  a  lien  on  all  papers  and  money  of  their  clients 
in  their  possession,  for  services  rendered,  and  might  retain  such 
papers  until  such  claims  were  satisfied,  and  might  apply  such 
money  to  the  satisfaction  of  such  claims.  They  were  also  given  a 
lien  "upon  suits,  judgments,  and  decrees  for  money,'*  and  it  was 
declared  that  "no  person  shall  be  at  liberty  to  satisfy  said  suit, 
judgment,  or  decree,  until  the  lien  or  claim  of  the  attorney,  for  his 
fees,  is  fully  satisfied;"  and  also  that  "attorneys  at  law  shall  have 
the  same  right  and  power  over  said  suits,  judgments,  and  decrees, 
to  enforce  their  liens,  as  their  clients  had  or  may  have  for  the 
amount  due  thereon  to  them.  Upon  all  suits  for  the  recovery  of 
real  or  personal  property,  and  upon  all  judgments  or  decrees  for 
the  recovery  of  the  same,  attorneys  at  law  shall  have  a  lien  on  the 
property  recovered,  for  their  fees,  superior  to  all  liens  but  liens 
for  taxes.**  Acts  1873,  pp.  42,  46.  In  the  Code  of  1873  and  that 
of  1882,  the  codifiers  omittfed  section  1990  of  the  Code  of  1863, 
above  quoted,  inserting  a  memorandum  that  it  had  been  superseded 
by  the  act  of  1873.  In  Eaynes  v.  Perry,  76  Oa.  33  (decided  in 
1885),  Blandford,  J.,  said  in  the  opinion  that  the  section  mentioned 
had  never  been  altered,  and  was  still  the  law.  But  in  that  case 
the  attorney  had  recovered  a  judgment,  which  he  was  seeking  to 
collect  by  execution  in  order  to  pay  fees  due  to  him  by  his  client. 
The  decision  was  made  to  turn  upon  a  failure  to  traverse  the  an- 
swer of  the  sheriff  to  a  rule  against  him  to  compel  him  to  pay  over 
a  fimd  in  his  hands.  In  Little  v.  Sexton,  89  Oa.  411  (15  S.  E. 
490),  that  case  was  cited  and  limited. 

The  act  of  1873  as  to  attorneys*  liens  was  codified  in  the  Code 
of  1895  as  section  2814,  and  in  the  Code  of  1910  as  section  3364. 
Each  of  these  Codes  was  adopted  by  statute,  and  in  neither  of 
them  did  section  1990  of  the  original  Code  appear.  The  act  thus 
codified  broadened  the  previous  law  as  to  attorneys*  liens.  The 
section  of  the  original  Code  which  is  quoted  above  was  a  part  of 
the  law  as  it  stood  before  that  act,  and  we  think  has  been  super- 
soiled  by  the  act,  the  codifications  omitting  that  section,  and  the 
adoption  of  the  Codes.    The  broader  general  act  took  the  place  of 
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the  narrower  law  contained  in  the  first  Code ;  and  we  can  not  hold 
that  the  remark  of  Blandford,  J.,  was  a  conclusive  mling  to  the 
contrary.  Were  it  otherwise,  it  would  nevertheless  he  questionable 
whether  the  words  "parties"  and  "opposite  parties,"  employed  in 
the  original  Code  and  that  of  1868,  did  not  mean  parties  to  a 
litigation.  The  Code  of  1873  and  that  of  1882  were  not  adopted 
by  legislative  enactment.  But  those  of  1895  and  1910  were  adopted. 
In  Brown  v.  Georgia,  Carolina  &  Northern  Ry,  Co.,  101  Oa.  80 
(28  S.  E.  634),  it  was  held,  that  "The  mere  engagement  by  a  pros- 
pective suitor  of  an  attorney  at  law,  upon  a  contingent  fee,  does 
not  give  rise  to  a  lien  for  fees  in  favor  of  the  latter  upon  the  cause 
of  action  respecting  which  he  is  employed;"  but  that  upon  the 
bringing  of  suit  his  lien  attached  to  such  suit.  In  that  case,  while 
a  suit  was  pending  for  damages  on  account  of  a  personal  injury,  the 
parties  settled  the  case  between  themselves  without  reference  to  the 
attorneys  of  the  plaintiff.  Subsequently  a  nonsuit  was  granted. 
Later  the  attorneys  conunenced  a  second  action.  The  defendant 
pleaded  a  settlement.  The  attorneys  claimed  the  right  to  proceed 
for  their  fee,  which  they  alleged  was  one  half  of  whatever  they 
might  recover  for  the  plaintiff.  It  was  held  that  they  had  no 
right  to  prosecute  the  second  action  after  the  settlement  with  their 
client  before  it  was  begun.  Speaking  of  plaintiff's  attorneys,  it 
was  said:  "Their  lien  upon  the  original  suit  was  extinguished  by 
the  judgment  of  nonsuit,  and  whatever  would  operate  as  a  bar  to 
the  prosecution  of  a  second  suit  by  the  client  likewise  bars  them. 
It  would  be  otherwise  if  the  statute  hereinbefore  referred  to  gave 
to  the  attorneys  at  law  a  lien  upon  the  cause  of  action,  instead 
of  a  lien  upon  the  suit  and  the  proceeds  which  might  result  from 
the  prosecution  of  it."  While  the  section  of  the  original  Code 
which  is  now  relied  on  was  not  there  mentioned,  the  reasoning  is 
controlling  in  the  present  case.  That  case  was  decided  by  five 
Justices;  but  the  ruling  has  been  carried  even  further  in  Florida 
Central  &  Peninsular  R.  Co.  v.  Ragan,  104  Ga,  353  (30  S.  E.  745), 
where  it  was  held  that,  under  the  Code,  the  lien  of  the  attorney  for 
the  plaintiff  upon  the  suit  did  not  arise  as  against  the  defendant 
until  there  had  been  either  service  of  process  or  actual  notice  of 
tlie  filing  of  the  petition.  We  have  been  asked  to  review  these 
cases,  as  well  as  that  next  cited.  Speaking  for  myself,  I  am  not 
able  to  concur  in  the  reasoning  in  the  case  of  Florida  Central  d- 
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Peninsular  R.  Co,,  supra,  on  the  point  of  notice,  where  an  actual 
suit  is  filed,  followed  by  service  in  due  time.  Section  4533  of  the 
Civil  Code,  on  the  subject  of  lis  pendens,  declares  that  a  pending 
suit  is  a  general  notice  of  an  equity  or  claim  to  all  the  world  from 
the  time  when  tlie  petition  is  filed  and  docketed.  Section  6551. 
declares  that  the  date  of  filing  shall,  be  considered  the  time  of  the 
commencement  of  the  action.  This  court  has  held  that,  relatively 
to  the  doctrine  of  notice,  the  suit  is  notice  to  the  world  from  the 
filing  and  docketing,  provided  this  is  followed  by  the  issuance 
and  service  of  process  and  due  prosecution.  Bridger  v.  Exchange 
Bank,  126  Go,  821  (8),  827,  828  (56  S.  E.  97,  8  L.  E.  A.  (N.  S.) 
463,  115  Am.  St.  E.  118).  I  do  not  see  any  reason  why  notice  of 
an  equity  or  right  to  property  should  arise  in  favor  of  a  client 
from  the  date  of  the  filing  and  docketing,  if  duly  followed  by  service 
and  prosecution  of  the  case,  but  should  not  arise  in  favor  of  the 
attorney  until  actual  service  or  actual  notice  of  the  suit.  And  this 
court  has  held  that  notice  of  the  suit  is  suflBcient  notice  of  the  at- 
torney's lien  upon  the  suit  and  its  proceeds.  Little  v.  Sexton,  supra. 
But  a  request  was  made  to  review  that  decision,  and,  the  members 
of  the  court  not  being  unanimous  in  the  opinion  that  it  should 
be  overruled,  it  was  left  to  stand  as  authority.  Lumpkin  v.  Louis- 
ville  &  Nashville  R.  Co.,  136  Ga.  135  (70  S.  E.  1101).  However 
that  may  be,  no  case  has  come  to  our  attention  where  it  was  held 
that  an  attorney  could  commence  an  original  action  in  the  name 
of  his  client  to  recover  his  fee  after  there  had  been  a  settlement 
made  between  the  client  and  the  person  against  whom  he  claimed 
damages  for  a  personal  injury.  In  the  absence  of  a  statutory  pro- 
vision, some  courts  have  held  that,  after  suit  was  brought  and  the 
parties  and  attorneys  were  before  the  court,  a  sort  of  general  power 
on  the  part  of  the  court  might  be  exercised  to  prevent  a  dismissal 
in  fraud  of  the  rights  of  the  attorney;  but  this  power  has  been 
denied  by  others. 

It  has  been  suggested  that  an  agreement  for  the  attorney  to  re- 
ceive his  compensation  out  of  the  recovery  was  in  the  nature  of 
an  equitable  assignment  to  him ;  and  certain  language  by  Bleckley, 
J.,  in  Twiggs  v.  Chambers,  56  Oa.  279,  281,  was  relied  upon  as 
sustaining  that  position.  The  statute  under  construction  gave  a 
lien  on  all  suits  as  well  as  on  the  property  recovered.  The  head- 
note  declared  that  the  attorney  whose  fee  was  payable  by  contract 
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out  of  the  proceeds  of  the  suit  had  an  inchoate  lien  upon  the 
property  for  his  fee  as  soon  as  the  action  was  commenced,  and  the 
client  had  no  right  to  defeat  such  lien  by  dismissing  the  action  be- 
fore trial,  over  the  attorne/s  objection,  without  first  paying  the 
fee.  What  was  said  in  the  opinion  was  with  reference  to  this  state 
of  facts.  The  statute  declares. that  the  right  of  action  for  personal 
•  torts  or  for  injuries  arising  from  fraud  to  the  assignor  can  not  be 
assigned.  Civil  Code,  §  3655.  If  an  agreement  to  pay  a  contingent 
fee  in  such  a  case  were  held  to  amount  to  an  attempted  assignment 
(which  is  not  decided),  it  would  not  confer  on  the  attorney  the  right 
of  an  assignee  as  distinguished  from  his  right  to  a  lien  under  the 
statute.  4  Cyc.  990;  Kusterer  t\  City  of  Beaver  Dam,  56  Wis.  471 
(43  Am.  R.  725,  14  N.  W.  617). 

We  have  not  been  unmindful  of  the  argument  of  counsel  for  the 
plaintiff  that  an  injustice,  if  not  a  fraud,  had  been  perpetrated  upon 
him  by  the  settlement  made  directly  with  his  client,  after  he  had 
opened  negotiations  for  a  compromise  and  after  notice  of  his  con- 
tract for  a  conditional  fee.  But  we  are  unable  to  hold  that  the 
attorney  for  the  plaintiff  acquired  any  lien  beyond  that  provided 
by  the  statute,  or  any  further  right  as  a  quasi  assignee. 

Judgment  reversed.     All  the  Justices  concur. 


SOUTHERIS^  RAILWAY  COMPANY  v.  CARTER  et  al 

1.  The  undisputed  evidence  in  the  case  showed  that  the  plaintiffs'  mules 
were  killed  by  the  running  of  a  locomotive  and  cars  of  the  defendant 
railroad  company.  The  presumption  of  negligence  thus  raised  was  not 
so  clearly  rebutted  as  to  authorize  this  court  to  say  that  the  finding 
of  the  jury  against  the  railroad  company,  upon  its  contention  that  its 
employees  had  not  been  negligent  but  had  exercised  due  care  and  dili- 
gence, was  without  evidence  to  support  it. 

2.  Where  suit  was  brought  by  A,  B,  and  C  to  recover  damages  for  the 
alleged  negligent  killing  of  certain  mules,  and  the  plaintiffs  amended 
their  declaration  by  striking  the  name  of  A  as  a  coplaintiff,  and  "having 
the  suit  to  proceed  in  the  name  of  B  and  C  for  the  use  of  themselves 
and  A,"  no  objection  being  made  to  the  amendment,  and  there  was  a 
finding  generally  for  the  plaintiffs,  such  a  verdict  will  not  be  set  aside, 
as  being  contrary  to  the  evidence,  merely  because  the  evidence  shows 
that  A  had  purchased  the  mules  from  B  and  C,  and  in  the  notes  given 
for  the  purchase-money  title  was  retained  in  the  vendors,  and  that  the 
purchase-money  had  been  only  partially  paid  at  the  time  of  the  insti- 
tution of  the  suit. 

Jaxuary  15,  1913. 
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Action  for  damages.  Before  Judge  Jones.  Habersham  superior 
court.    August  15,  1^11. 

Harold  F.  Ketron  and  A.  0.  &  JtUian  McGurry,  for  plaintiff  in 
error.    H.  H.  Dean,  contra. 

Beck,  J.  W.  J.  Dean  and  J.  &  J.  S.  Carter  brought  suit  against 
the  Southern  Railway  Company  to  recover  damages  for  the  killing 
of  certain  mules  by  the  operation  of  a  train  of  the  defendant  com- 
pany, it  being  alleged  that  the  employees  of  the  defendant,  in  con- 
sequence of  their  negligent  operation  of  the  train  without  blowing 
the  whistle,  or  giving  any  alarm,  or  slacking  the  speed  of  the  train, 
ran  over  and  killed  the  mules  when  they  might,  by  the  exercise 
of  due  care,  have  avoided  doing  so.  The  defendant  filed  a  plea  and 
answer  denying  the  material  allegations  in  the  petition.  The  plain- 
tiffs filed  an  amendment  to  the  petition,  striking  the  name  of  W.  J. 
Dean  as  a  coplaintiff,  and  stating  that  they  "proceed  in  the  name 
of  J.  &  J.  S.  Carter  for  the  use  of  themselves  and  W.  J.  Dean.^' 
There  was  no  objection  to  this  amendment.  The  only  question 
raised  in  the  motion  for  a  new  trial  is  as  to  the  suflSciency  of  the 
evidence  to  support  the  verdict,  which  was  in  favor  of  the  plain- 
tiffs; it  being  contended,  in  the  first  place,  that  there  was  no  evi- 
dence of  negligence  or  lack  of  due  care  upon  the  part  of  the  de- 
fendant's employees;  and  in  the  next  place,  that,  the  suit  having 
been  instituted  in  the  name  of  W.  J.  Dean  and  J.  &  J.  S.  Carter, 
the  evidence  did  not  authorize  a  verdict  in  favor  of  the  plaintiffs 
J.  &  J.  S.  Carter  suing  for  themselves  and  for  the  use  of  Dean. 

We  are  of  the  opinion  that  there  was  suflBcient  evidence  to  au- 
thorize the  jury  to  find  that  the  killing  of  the  mules  was  the  result 
of  the  failure  on  the  part  of  the  company^s  employees  to  exercise 
due  care  and  diligence  to  avoid  colliding  with  the  mules  and  kill- 
ing them.  In  passing  upon  the  question  as  to  whether  or  not  the 
presumption  of  negligence  which  arose  upon  proof  of  the  killing 
of  the  stock  in  the  operation  of  the  defendant's  train  had  been 
overcome,  the  jury  had  the  right  to  consider  all  the  circumstances 
proved  in  the  case,  as  well  as  the  direct  testimony  given  by  the 
witnesses  for  the  plaintiffs  and  the  defendant.  Whether  the  killing 
of  the  stock  was  the  result  of  a  failure  to  exercise  due  care  and 
diligence  or  not  was  one  for  the  jury;  and  there  being  some  evidence 
to  support  their  finding  contrary  to  the  contention  of  the  de- 
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fendant,  this  court  should  not  disturb  it  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence. 

As  to  the  right  of  the  plaintiffs  to  strike  the  name  of  W.  J.  Dean 
as  a  coplaintiff  and  have  the  suit  proceed  in  the  name  of  the  re- 
maining plaintiffs  for  the  use  of  themselves  and  Dean,  the  evidence 
shows  that  Dean  purchased  the  mules  from  the  Carters,  giving  his 
notes  for  the  purchase-money,  in  which  jtitle  was  retained  by  the 
vendors  until  the  property  was  paid  for.  The  purchase-money  had 
been  only  partially  paid  at  the  time  of  the  institution  of  the  suit. 
Other  payments  were  made  (we  infer  from  the  testimony,  though 
the  evidence  is  not  very  clear  upon  that  point)  pending  the  suit ; 
but  it  is  nowhere  made  to  appear  distinctly  that  all  of  the  purchase- 
money  had  been  paid  at  the  time  of  the  trial.  Under  these  facts 
the  suit  properly  proceeded  in  the  name  of  J.  &  J.  S.  Carter  as 
plaintiffs ;  and  if  they  saw  fit  to  have  the  suit  proceed  for  the  use 
of  Deaa  as  well  as  for  themselves,  it  affords  no  ground  of  com- 
plaint to  the  defendant.  The  recovery  in  this  case  is  ample  safe- 
guard to  the  defendant  against  any  other  proceeding  that  may  be 
instituted  against  it  to  recover  for  the  killing  of  the  mules. 

Judgment  affirmed.    All  the  Justices  concur. 


City  of  Quitman  v.  Jelks  &  McLeod. 

Fish,  C.  J.  1.  The  charter  of  the  City  of  Quitman  (Acta  1905,  p.  1060, 
sec.  1)  authorizes  it  "to  purchase,  hold,  rent,  lease,  .  .  enjoy, 
possess,  and  retain  in  perpetuity,  or  for  any  term  of  years,  any  estate 
or  estates,  real,  .  .  and  of  whatever  kind,  and  within  or  without 
the  limits  of  said  city,  for  corporate  purposes." 

2.  The  acquisition  of  land  by  a  municipality  for  the  establishment  and 
maintenance  of  a  public  park  is  for  a  corjjorate  purpose.  1  Dillon 
on  Municipal  Corporations,  §  165,  p.  317;  3  lb.  §  980,  p.  1567;  3  Mc- 
Quillin  on  Municipal  Corporations,  §§  1115,  1154;  3  Abbott  on  Mu- 
nicipal Corporations,  §  957. 

3.  It  follows  that  the  City  of  Quitman  has  charter  power  to  acquire,  by 
purchase,  land  beyond  its  territorial  limits,  to  be  used  as  a  public  park. 

4.  The  City  of  Quitman  brought  an  action  for  the  specific  performance  of 
a  contract  against  two  named  defendants.  The  substance  of  so  much 
of  the  petition  as  is  here  material  was  as  follows:  Defendants  owned  a 
tract  of  land  lying  partly  within  and  partly  beyond  the  city  limits. 
Desiring  to  lay  oflf  the  land  in  lots  for  residential  purposes  and  thereby 
increase  their  value,  defendants  oflfered,  at  a  regular  meeting  of  the 
city  council  of  Quitman,  to  convey  to  the  city  ten  acres  of  such  land 
situated  beyond  the  limits  of  the  city  and  particularly  described,  to  be 
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used  as  a  public  park,  if  the  city  would  have  the  ten  acres  cleared  up — 
cutting  out  the  underbrush  thereon,  and  having  it  properly  ditched, — 
and  would  extend  a  named  street  of  the  city  through  the  land  of  the 
defendants  and  to  the  park  to  be  established,  and  would  put  such  ex- 
tension of  the  street  in  condition  for  use.  The  city  at  such  meeting 
accepted  the  proposition  made  by  the  defendants,  and  appointed  a  com- 
mittee composed  of  members  of  the  council  to  locate  and  establish  lines 
around  the  ten  acres  referred  to.  The  conunittee  discharged  their  duty, 
and  the  city  was  given  ^possession  by  the  defendants  of  the  ten  acres 
so  located.  The  city  immediately  thereafter  commenced  work  on  the 
tract  of  ten  acres,  preparing  it  for  a  public  park,  and  began  the  ex- 
tension of  the  street  through  the  lands  of  the  defendants,  all  in  ac- 
cordance with  the  agreement  between  them  and  the  city.  The  park  and 
the  street  were  completed  and  established  by  the  city.  The  defendants 
divided  up  their  land,  through  which  the  city  constructed  the  street^ 
into  building  lots,  some  of  which  they  have  sold  at  enhanced  prices  by 
reason  of  the  establishment  of  such  street  and  park,  and  in  the  con- 
veyances referred  to  the  public  park  which  the  city  had  so  established. 
After  the  city  had  fully  complied  with  all  of  its  obligations  under  the 
agreement  with  the  defendants,  without  authority  from  the  city  they 
took  possession  of  the  ten  acres  of  land  and  have  since  kept  possession 
of  the  same  and  refused  to  convey  it  to  the  city  or  to  again  put  it  in 
possession  thereof.  Held,  that  the  petition  was  not  subject  to  general 
demurrer  on  the  ground  that  the  agreement  between  the  city  and  the 
defendants,  as  set  forth  in  the  petition,  was  without  consideration  mov- 
ing to  the  defendants ;  nor  on  the  ground  that  such  agreement  was  ultra 
vires  as  to  the  city;  nor  on  the  ground  that  it  did  not  appear  that  the 
agreement  was  in  writing.  Judgment  reversed.  All  the  Justices  concur. 
January  16,  1913. 

Petition  for  specific  performance.    Before  Judge  Thomas.    Brooks 

superior  court.     November  11,  1911. 

J/.  Baum  and  J.  0.  &  J.  F.  McCall,  for  plaintiff. 

Branch  &  Snow  and  Bennet,  Long  &  Harrell,  for  defendants. 


COLET  V.  DORTCH  &   COMPAXY. 

Hnx,  J.  1.  Where  the  answer  to  a  petition  for  the  recovery  of  personal 
property  admits  that  the  defendant  was  in  possession  of  the  property 
sought  to  be  recovered,  and  that  he  held  it  for  another  and  refused  to 
deliver  it  to  petitioner,  no  proof  of  conversion  is  necessary.  Civil  Code, 
I  44S3. 

<a)  Nor  is  it  necessary  that  the  possession  be  the  defendant's  own,  but 
it  is  sufficient  if  he  holds  it  as  agent  of  another.  Miller  v.  Wilson,  98 
Oa.  567  (25  S.  E.  678,  58  Am.  St.  R.  319);  Flannery  v.  Barley,  117 
Qa.  483  (2),  486  (43  S.  E.  765) ;  Merchants  Co,  v.  Moore,  134  Oa,  482 
(52  S.  E.  802). 
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2.  Where  the  vendor  of  personal  property  took  promissory  notes  therefor, 
reserving  title  in  himself,  which  were  duly  recorded,  and  such  vendor 
sought  to  ohtain  a  purchase-money  attachment  against  the  vendee  in 
order  to  recover  the  balance  of  the  purchase-money  due,  and  afterwards 
brought  an  action  of  trover  for  the  recovery  of  the  property  itself 
against  one  in  possession  other  than  the  original  vendee,  it  was  not  error 
on  the  trial  of  the  trover  suit  for  the  court  to  refuse  to  admit  in  evi- 
dence a  certified  copy  of  the  purchase-money  attachment  proceeding, 
and  a  certified  copy  of  an  order  dismissing  the  levy  in  that  case.  Jones 
V.  Snider,  99  Qa,  276  (25  S.  E.  668)  ;  Cooper  v.  Smith,  125  Go.  167  (53 
S.  E.  1013);  Malshy  Machinery  Company  v.  Parker,  138  Ga.  768  (7C 
S.  E.  63). 

3.  The  verdict  was  supported  by  the  evidence,  and  the  court  did  not  err  in 
denying  the  motion  for  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur, 
Januaby  16,  1913. 

Trover,    Before  Judge  Martin.    Pulaski  superior  court    October 

2,  1911. 

//.  L.  (jhice,  for  plaintiff  in  error.    H,  F.  Lawson,  contra. 


SiSTRUNK  V.  Love  et  al. 

Fish,  0.  J.  The  only  assignment  of  error  in  the  bill  of  exceptions  is  upon 
the  overruling  of  the  motion  for  new  trial.  It  appears  from  the  record 
that  the  merits  of  the  motion  for  new  trial  were  not  considered  by  the 
trial  judge,  but  that  the  motion,  at  the  instance  of  the  respondents 
thereto,  was  dismissed  upon  the  ground  that  no  brief  of  the  evidence 
had  been  tendered  or  filed  at  the  time  of  the  hearing  of  the  motion. 
The  recital  in  the  biU  of  exceptions  that  the  motion  for  a  new  trial  was 
overruled  must  yield  to  the  record,  which  affirmatively  shows  that  no 
such  judgment  was  rendered.  Southern  Railumy  Co,  v.  Flemister, 
120  Cfa,  524  (48  S.  E.  160),  and  cases  cited;  Georgia  etc.  R.  Co,  v. 
Pritchard,  123  Go.  320  (51  S.  E.  424)  ;  Evans  V.  Mayor  etc,  of  Forsyth, 
126  Ga,  689  (65  S.  E.  490) ;  James  V.  Cooledge,  129  Gn,  860  (60  S.  E. 
182). 

As  no  ruling  made  or  judgment  rendered  by  the  trial  court  is  brought 
under  review  by  the  writ  of  error,  the  motion  made  by  defendants  to 
dismiss  the  same  must  be  sustained. 

Writ  of  error  dismissed.    All  the  Justices  concur, 
January  16,  1913. 

From  Fulton  superior  court.    Motion  to  dismiss. 

J.  E,  SistrunJc,  for  plaintiff.    J.  F,  Oolightly,  for  defendants. 


Digitized  by 


Google 


iQ^\  OCTOBER  TERM,  1912.  241 

UNDERWOOD  v.  UXDERWOOD. 

Libellant  obtained  a  decree  of  divorce  in  the  chancery  court  of  Louisville, 
Kentucky,  in  which  an  adjudication  of  the  right  to  alimony  was  ex- 
pressly reserved.  Subsequently  the  defendant  removed  to  this  State,  and 
she  instituted  against  him  a  suit  to  obtain  alimony.  Afterwards  judg- 
ment was  entered  in  the  Kentucky  court  on  the  divorce  decree,  allowing 
alimony.  The  libellant  then  brought  suit  in  this  State  on  the  Kentucky 
judgment,  and  the  defendant  pleaded  in  abatement  of  the  action  the 
pendency  of  the  suit  for  alimony.  Held,  that  the  plea  in  abatement  is 
not  goody  as  the  respective  causes  of  action  are  not  the  same. 
Jantjaby  16,  1913. 

Action  upon  judgment  of  other  State.  Before  Judge  Ellis.  Ful- 
ton superior  court.    January  24,  1912. 

Green,  Tihon  &  McKinney,  for  plaintiff. 

John  L.  Hopkins  &  Sons  and  A.  H.  Bancker,  tor  defendant 

Evans,  P.  J.  PlaintiflE  and  defendant  were  married  in  the  State 
of  Kentucky.  On  July  6,  1888,  the  plaintiff  was  granted  a  total 
divorce  from  the  defendant  in  the  chancery  court  of  the  City  of 
Louisville,  Kentucky.  In  the  decree  the  question  of  alimony  was 
expressly  left  open.  The  defendant  removed  to  this  State;  and  in 
March,  1911,  the  plaintiff  filed  her  suit  in  the  superior  court  of 
Fulton  county,  alleging  the  foregoing  facts,  setting  out  the  de- 
fendant's property  and  earning  capacity,  and  asking  judgment  for 
alimony.  In  June,  1911,  she  recovered  in  the  Kentucky  court  a 
judgment  for  $8,000  for  alimony,  based  on  her  original  divorce 
decree  in  that  court;  and  subsequently,  on  September  18,  1911, 
she  filed  suit  on  this  judgment  in  Fulton  superior  court.  To  this 
suit  a  plea  in  abatement  was  filed  on  the  ground  that  the  plaintiff 
was  still  prosecuting  her  action  for  alimony,  which  was  declared  to 
be  for  the  same  cause  of  action  and  between  the  same  parties. 
The  averments  of  the  plea  were  admitted.  The  petition  was  dis- 
missed, and  the  plaintiff  excepted. 

In  order  that  one  action  may  be  pleaded  in  abatement  of  another, 
the  two  actions  must  be  between  the  same  parties  and  for  the  same 
cause  of  action.  Civil  Code,  §  5678.  The  Kentucky  judgment  is 
founded  on  an.  allowance  of  alimony  in  the  divorce  suit,  and  the 
action  pleaded  in  abatement  is  to  recover  alimony.  Is  the  suit  on 
the  judgment  for  the  same  cause  of  action  as  that  in  the  suit  for 
alimony?  The  suit  on  the  judgment  is  an  action  of  debt.  While 
it  is  true  that  the  cause  of  action  which  culminated  in  the  judg- 
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ment  was  a  claim  for  alimony,  yet,  when  the  alimony  was  allowed, 
the  cause  of  action  became  merged  in  the  judgment.  Before  the 
cause  of  action  was  changed  into  matter  of  record  it  was  unliqui- 
dated, but  when  merged  into  judgment  the  amount  became  fixed 
and  liquidated.  It  matters  not  what  was  the  nature  of  the  cause 
of  action,  whether  tort  or  contract;  upon  being  merged  into  the 
judgment  it  becomes  a  debt  of  record.  The  original  cause  of  action 
is  annihilated  and  the  judgment  becomes  its  substitute.  Eowell 
V.  Shands,  35  Oa,  66.  So  that  we  have  this  difference  between 
the  subject-matters  of  the  two  suits ;  one  is  for  a  definite  liquidated 
sum,  and  the  other  is  for  an  uncertain  amount,  dependent  on  the 
special  circumstances  of  the  case  and  the  discretion  of  the  court. 

Again,  another  test  of  identity  of  causes  of  action  is  whether 
the  same  evidence  will  support  both.  In  the  action  on  the  judg- 
ment of  the  chancery  court  of  Louisville,  Kentucky,  the  record  of 
the  proceedings,  under  the  full  faith  and  credit  clause  of  the 
Federal  constitution,  is  plenary  proof  of  the  plaintiffs  right  to 
recover.  No  other  evidence  would  be  required  to  establish  a  prima 
facie  case.  On  the  other  hand,  in  the  suit  for  alimony,  not  only 
would  the  record  of  the  Kentucky  judgment  be  irrelevant,  but  the 
plaintiff  must  needs  show  facts  which  would  entitle  her  to  alimony. 
Measured  by  this  test,  the  two  suits  do  not  involve  the  same  cause 
of  action. 

Of  course  the  defendant  could  plead  the  Kentucky  judgment  in 
bar  of  the  suit  for  alimony,  because  the  cause  of  action  has  been 
merged  in  the  judgment.  He  does  not  propose  to  do  this.  He 
pleads  the  pendency  of  a  suit  for  alimony  in  abatement  of  the  suit 
on  the  judgment.  The  suit  on  the  judgment  is  a  distinct  cause 
of  action  from  that  for  alimony.  See  Miss,  Cen.  B.  Co.  v.  Plant, 
58  Ga.  167. 

Only  two  cases  involving  the  exact  question  have  come  under 
our  notice,  and  they  present  divergent  views.  In  Steers  v.  Shaw, 
53  X.  J.  L.  358  (21  Atl.  940),  a  judgment  was  obtained  in  the 
State  of  New  York  upon  certain  notes.  A  new  action  was  after- 
wards begun  in  Xew  Jersey  upon  the  same  notes.  Later  an  action 
between  the  same  parties  was  begun  in  Xew  Jersey  upon  the  XeMr 
York  judgment.  In  a  very  able  and  logical  opinion  the  court  held 
that  a  plea  in  abatement  filed  in  the  last  action,  setting  up  the 
pendency  of  the  action  upon  the  notes,  was  bad,  as  the  respective 
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causes  of  action  were  not  the  same.  In  Westervelt  v.  Jones,  7  Kan. 
App.  70  (52  Pac.  194),  an  action  was  brought  in  Kansas  on  a 
written  instrument,  and  the  defendant  pleaded  in  bar  an  action 
upon  a  judgment  rendered  by  a  court  in  Illinois  upon  the  same 
instrument;  and  it  was  held  by  the  Court  of  Appeals  of  Kansas 
that  the  pendency  of  the  first  cause  was  a  bar  to  the  prosecution 
of  the  second.  We  have  carefully  considered  the  grounds  upon 
which  the  judgments  in  the  respective  cases  were  based,  and  we 
think  the  true  rule  was  that  expounded  in  the  first. 

We  have  other  instances  where  two  actions  may  spring  from  the 
same  primary  source,  yet  the  suits  do  not  involve  the  same  cause 
of  action  so  that  one  may  abate  the  other.  A  lender  takes  a  deed 
to  land  to  secure  the  note  evidencing  the  loan.  He  may  simulta- 
neously undertake  the  collection  of  his  debt  by  a  suit  on  the  note, 
and  by  ejectment  to  recover  the  land,  and  one  action  will  not  abate 
the  other.  Dykes  v.  McVay,  67  Oa.  502.  A  lender  may  take  a 
mortgage  on  realty  to  secure  his  note,  and  simultaneously  proceed 
to  collect  his  debt  by  suit  on  the  note  and  by  foreclosure  of  the 
mortgage.  Clark  v.  Tuggle,  18  Oa,  604.  These  instances  are  given 
as  an  illustration  that  the  tests  of  identity  we  are  applying  in  this 
case  have  been  recognized  in  this  class  of  cases.  We  think  the 
plea  in  abatement  was  insufficient  in  law. 

Judgment  reversed.     All  the  Justices  concur. 


STOYALL  r.  CAYERLY. 

The  specific  grounds  of  a  general  demurrer  may  be  amplified  by  an 
amendment  which  states  them  more  fully,  at  a  term  subsequent  to  tlie 
appearance  term. 

A  judgment  sustaining  the  return  of  processioners  on  an  iqsue  made  by 
a  coterminous  landowner  as  to  the  location  of  a  division  line  concludes 
the  protestant  from  disputing  the  line  marked  out  by  the  processioners 
as  the  true  line,  and  any  invasion  thereafter  across  the  line  thus  es- 
tablished, and  upon  the  land  of  the  adjacent  owner,  by  the  protestant, 
would  amount  to  a  trespass.  If  the  trespasses  be  continuous,  they 
may  be  restrained  by  injunction. 

A  litigant  who  suffers  an  adverse  judgment,  and  who  in  open  defiance 
of  the  judgment  continues  to  annoy  and  harass  his  adversary  respecting 
the  subject-matter  of  the  litigation  included  in  the  judgment,  is  acting 
in  bad  faith.  In  a  suit  to  enjoin  further  interference  with  the  rights 
of  the  successful  party  to  the  judgment,  attorney's  fees  may  be   re- 
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covered  under  the  Civil  Code,  |  4392.     However,  counsel  fees  incurred 
in  procuring  the  original  judgment  are  not  to  be  included. 
4.  Under  the  allegations  of  the  petition,  punitive  damages,  under  the  Civil 
Code,  I  4504,  are  not  recoverable. 

Januaby  16,  1913, 

Equitable  petition.  Before  Judge  Ellis,  Fulton  superior  court. 
January  17,  1912* 

J.  W.  Austin  and  J.  Z>.  Kilpatrick,  for  plaintiff. 

nines  &  Jordan,  for  defendant. 

Evans,  P.  J.  Stovall  and  Caverly  owned  adjoining  tracts  of 
land,  and  the  division  line  was  in  dispute.  Stovall  applied  to  have 
his  land  processioned  and  the  lines  marked  out.  The  processioners 
located  the  line  as  claimed  by  Stovall,  and  Caverly  caveated  their 
return.  The  trial  resulted  adversely  to  Caverly,  and  a  judgment 
was  duly  entered  upon  the  verdict  Thereafter  Caverly  contin- 
uously and  persistently  trespasses  on  the  land  which  was  found 
to  be  included  in  the  Stovall  tract  by  the  processioners'  return,  and 
which  is  in  the  possession  of  Stovall,  and  persistently  digs  up  and 
cultivates  {he  land.  Stovall  filed  a  petition  to  enjoin  further  tres- 
pass. The  petition  contained  two  counts,  one  praying  damages 
for  the  trespasses  and  for  attorney's  fees  in  establishing  the  true 
line  and  preventing  the  defendant  from  further  trespassing  on 
the  land.  The  second  count  prayed  punitive  damages,  on  the 
ground  that  the  foregoing  facts  constitute  aggravating  circum- 
stances within  the  meaning  of  the  Civil  Code,  §§  4503,  4504.  The 
court  dismissed  the  petition  on  demurrer,  and  the  plaintiff  excepted- 

1.  The  first  complaint  is  that  the  court  permitted  the  demurrer 
to  be  amended  at  a  term  subsequent  to  the  appearance  term.  The 
amendment  was  but  an  amplification  of  the  grounds  of  the  general 
demurrer.  Though  a  general  demurrer  may  not  be  amended  at  a 
subsequent  term  by  adding  thereto  grounds  of  special  demurrer 
{City  Council  of  Augusta  v.  Lombard,  101  Oa.  724,  28  S.  E.  994), 
yet  the  grounds  of  a  general  demurrer  may  be  amplified  by  a  more 
specific  statement  of  the  alleged  defects  in  the  pleading. 

2.  The  general  scope  of  the  petition  falls  within  the  ruling  an- 
nounced in  Martin  v.  Pattillo,  126  Ga,  436  (55  S.  E.  240).  It  was 
there  decided  that  a  judgment  sustaining  tlie  processioners'  return, 
on  an  issue  made  by  a  coterminous  landowner  as  to  the  location  of  a 
division  line,  concludes  the  protestant  from  disputing  the  line 
marked  out  by  the  processioners  as  the  true  line,  and  any  invasion 
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thereafter  across  the  line  thus  established  and  upon  the  land  of  the 
adjacent  owner  by  the  protestant  would  amount  to  a  trespass;  and 
that  if  the  trespasses  be  continuous,  they  may  be  repressed  in  equity. 

3.  The  plaintiflE  alleged:  "In  persistently  and  continuously 
trespassing  upon  said  land,  the  defendant  has  acted  in  bad  faith. 
The  defendant  has  also  been  stubbornly  litigious  touching  said 
land  line,  and  has  put  your  petitioner  to  an  expense  of  more  than 
$500  for  attorney's  fees,  and  for  other  necessar}'  legitimate  expenses 
in  establishing  said  true  land  line,  and  in  his  efforts  to  prevent  the 
defendant  from  trespassing  upon  tract  *D'  after  the  lines  had  been 
duly  established.^'  The  defendant  specially  demurred  to  this  para- 
graph of  the  petition,  on  the  ground  that  no  facts  are  set  forth  show- 
ing that  the  defendant  has  acted  in  bad  faith,  that  the  defendant  has 
been  stubbornly  litigious,  or  what  necessary  expenses  in  establishing 
the  true  line,  or  what  efforts  the  plaintiff  has  made  to  prevent  the 
defendant  from  trespassing  on  the  disputed  strip  of  land.  The  al- 
legation as  to  the  bad  faith  of  the  defendant  must  be  taken  in  con- 
nection with  the  other  allegations  of  the  petition.  It  requires  no 
argument  to  demonstrate  that  a  litigant  who  suffers  an  adverse  judg- 
ment, and  who  in  open  defiance  of  the  court's  decree  continues  to 
annoy  and  harass  his  adversary  respecting  the  subject-matter  of 
the  litigation,  is  not  acting  in  good  faith.  According  to  the  petition 
the  plaintiff  is  in  possession  of  the  land,  and  the  court  has  adjudged 
his  possession  lawful,  so  far  as  the  defendant  is  concerned.  Not- 
withstanding he  is  estopped  by  the  solemn  judgment  of  the  court, 
the  defendant  continues  to  harass  the  plaintiff  by  repeatedly  going 
on  his  land,  digging  it  up  and  cultivating  it.  These  are  the  allega- 
tions of  the  petition  which  are  admitted  by  the  demurrer  to  be 
true,  and  we  do  think  further  specification  as  to  bad  faith  was 
necessary. 

The  plaintiff  is  not  entitled  to  recover  attorney's  fees  expended 
in  the  trial  of  the  processioning  case.  Until  the  judgment  was 
rendered  the  matter  was  in  dispute,  and  each  litigant  should  bear 
his  own  counsel  fees.  But  the  matter  is  different  where  a  defendant 
in  bad  faith  and  in  defiance  of  the  court's  judgment  forces  the 
plaintiff  to  go  to  the  expense  of  employing  counsel  in  an  equity 
proceeding  in  order  that  his  rights  under  the  judgment  be  not  dis- 
turbed or  taken  away.  The  code  declares  that:  "The  expenses 
of  litigation  are  not  generally  allowed  as  a  part  of  the  damages; 
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but  if  the  defendant  has  acted  in  bad  faith,  or  has  been  stubbornly 
litigious,  or  has  caused  the  plaintiff  unnecessary  trouble  and  ex- 
pense, the  jury  may  allow  them/'  §  4392.  Expenses  of  litigation 
do  not  fall  under  the  head  of  punitive  or  vindictive  damages  under 
our  code,  but  they  stand  by  themselves.  Mosely  v.  Sanders,  76  Oa, 
293.  The  plaintiff  alleges  a  persistent  interference  with  his  pos- 
session of  the  land  and  his  rights  under  the  judgment  by  the  de- 
fendant, rendering  it  necessary  for  him  to  incur  the  expense  of 
counsel  to  require  the  defendant  to  desist.  Under  such  circum- 
stances attorney's  fees  are  recoverable  by  virtue  pf  the  section  of  the 
code  above  qupted.  The  other  grounds  of  this  special  demurrer 
were  not  well  taken. 

4.  In  his  second  count  the  plaintiff  alleges  that  his  entire  injury 
is  to  his  peace,  happiness,  and  feelings,  within  the  meaning  of 
Civil  Code,  §  4504,  for  that  the  rental  value  of  the  small  piece  of 
land  is  unappreciable,  and  that  the  defendant  persistently  con- 
tinues and  threatens  to  continue  to  go  upon  the  land,  well  knowing 
that  he  has  no  right  or  title  thereto.  The  injury  complained  of  is 
not  a  personal  tort,  but  an  injury  to  property;  and  the  case  pre- 
sented by  the  petition  is  not  one  where  the  entire  injury  is  to  the 
peace,  happiness,  and  feelings  of  the  plaintiff.  The  special  demur- 
rer to  this  paragraph  (43)  was  properly  sustained. 

Judgment  reversed.    All  the  Justices  concur. 


ARMOUR  FERTILIZER  WORKS  v.  BOND. 

Under  the  provisions  of  §  3546  of  the  Code,  a  surety  upon  a  note  may,  at 
any  time  after  a  debt  on  which  he  is  liable  becomes  due,  g^ve' notice  in 
writing  to  the  creditor  or  bis  agent  to  proceed  to  collect  the  same  out 
of  the  principal;  and  if  the  creditor  to  whom  such  notice  is  given  fails 
to  commence  an  action  for  the  space  of  three  months  after  the  notice, 
the  surety  will  be  discharged.  But  where  for  value  received  the  surety 
consents  that  the  creditor  "may  grant  any  extension  on  the  note 
that  he  deems  proper,"  the  surety  can  not,  by  giving  the  notice  con- 
templated in  the  statute,  revoke  his  consent  allowing  the  extension 
of  time,  and  be  discharged  from  liability  on  the  note,  merely  because  of 
a  failure  on  the  part  of  the  creditor  to  commence  an  action  against 
the  principal  debtor  within  the  period  of  three  months. 
January  16,  1913. 

Complaint.    Before  Judge  Brand.    Franklin  superior  court.    Au- 
gust 4,  1911. 


Digitized  by 


Google 


Q-a.)  OCTOBER  TERM,  1912.  247 

A.  S.  Richardson  and  J.  H,  Skelton,  for  plaintiflE. 

Alexander  Johnson,  for  defendant. 

Beck,  J.  The  Armour  Fertilizer  Works,  hereinafter  referred  to 
as  the  plaintiff,  brought  suit  against  Fred  6.  Bond  as  principal, 
and  Willis  F.  Bond  as  surety,  on  a  promissory  note  executed  on 
June  18,  1909,  and  due  on  the  first  day  of  December,  1909.  Willis 
F.  Bond,  in  a  writing  apparently  executed  on  the  same  date  as  the 
note,  and  which  writing  immediately  follows  the  signature  of  the 
principal  maker,  made  the  following  stipulations:  "For  value  re- 
ceived the  undersigned  jointly  and  severally  hereby  guarantee  the 
payment  of  the  within  note  at  maturity,  and  waive  demand,  protest, 
and  notice  of  non-payment  thereof,  and  consent  that  the  holder  may 
grant  any  extension  on  within  note  that  he  deems  proper.  Willis 
F.  Bond.^' 

Fred  G.  Bond  made  no  defense  to  the  suit  Willis  F.  Bond 
pleaded  that  he  was  surety  on  the  note,  and  that  on  the  18th  day 
of  December,  1909,  "he  caused  written  notice  in  compliance  with 
§  3546  of  the  Code  of  Georgia  to  be  perfected  on  said  plaintiflE, 
commanding  them  to  bring  suit  on  the  said  note  sued,  against  F.  G. 
Bond  as  principal  and  this  defendant  as  security.''  Willis  F.  Bond 
insisted  that  in  consequence  of  his  giving  this  notice,  and  of  the 
failure  of  the  plaintiff  to  bring  suit  within  the  period  fixed  in  the 
statute  referred  to,  he  was  discharged  from  all  liability.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  against  the  principal 
debtor,  but  in  favor  of  the  alleged  surety  on  the  ground  that  he 
was  released.  The  plaintiff  made  a  motion  for  a  new  trial,  which 
was  overruled. 

On  the  trial  of  the  case  the  questions  were  made  as  to  whether 
or  not  the  service  of  the  written  notice  to  bring  suit  was  properly 
proved,  and  as  to  whether  or  not,  if  service  was  proved,  it  was 
made  upon  the  agent  of  the  company  authorized  to  receive  the 
notice.  But,  under  the  view  that  we  take  of  the  real  issue  in  the 
case,  these  questions  are  immaterial.  Ordinarily,  under  the  pro- 
visions of  the  code  section  referred  to,  the  surety  could  have  given 
the  notice  to  bring  suit  under  that  statute,  and  a  failure  to  com- 
mence action  for  the  space  of  three  months  after  the  notice  would 
result  in  the  discharge  of  the  surety  giving  the  notice  from  all 
liability.  But  where  the  surety  has,  as  in  the  present  case,  for  value 
received  consented  "that  the  holder  may  grant  any  extension     . 
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that  he  deems  proper"  on  the  note  npon  which  the  party  claiming 
the  benefit  of  the  statute  appears  as  a  surety,  he  is  bound  by  the  writ- 
ten stipulation  in  which  he  consents  to  any  extension  of  time,  and 
he  can  not  afterwards  at  will  revoke  the  written  consent  which  he 
has  given,  directly  or  by  implication,  as  by  giving  the  notice  to 
sue  immediately.  At  the  time  of  extending  credit  to  the  principal 
debtor  the  plaintiff  had  the  right  to  protect  himself  against  such  a 
defense  as  is  set  up  in  the  present  case ;  and  we  are  of  the  opinion 
that  the  plaintiff,  in  securing  for  a  valuable  consideration  the  con- 
sent embodied  in  the  writing  above  set  out,  has  secured  to  himself 
complete  protection  against  the  plea  of  the  surety  based  upon  the 
ground  above  stated. 

No  other  defense  than  that  which  we  have  dealt  with  above  was 
interposed  to  the  plaintiff's  demand,  and  the  verdict  sustaining 
that  defense  w.as  unauthorized. 

Judgment  reversed.     All  the  Justices  concur. 


Alabama  Great  Southerx  Railroad  Company  r.  Brock. 

Atkinson,  J.  1.  In  formulating  rules  for  the  jury's  guidance  in  de- 
termining what  weight  they  should  give  to  the  testimony  of  conflicting 
witnesses,  after  instructing  them  that  they  may  look  to  the  witnesses 
as  they  appear  on  the  stand,  their  njanner  of  testifying,  their  interest 
or  want  of  interest  in  the  case,  their  feeling,  prejudice,  bias,  relation- 
ship to  the  parties  and  to  the  case,  or  anything  of  that  kind  that  may 
appear  from  the  evidence,  an  instruction  that  the  jury  may  believe  that 
witness  "who  has  the  best  means  of  knowing  the  facts  about  which  he 
testifies,  and  the  least  inducement  to  swear  falsely,"  without  appropriate 
qualification  relative  to  credibility  of  the  witnesses,  is  erroneous.  Louis- 
ville d  Nashville  R.  Co.  v.  Rogers,  136  Oo.  676  (3),  (71  S.  K  1102)  ; 
Nashville  dc.  Ry,  v.  Paris,  138  Ga.  864   (76  S.  E.  367). 

2.  After  charging  the  jury  that  positive  testimony  outweighs  that  which 
is  negative,  it  was  erroneous,  without  appropriate  qualification  as  to 
the  credibility  of  witness,  to  give  the  further  charge,  "When  one  person 
testifies  a  thing  did  occur  and  another  testifies  that  if  it  did  occur  he 
did  not  see  it,  then  the  testimony  of  the  one  who  did  see  it  would  out- 
weigh the  testimony  of  the  other."  Southern  Ry,  Co,  v.  O'Bryan,  115 
Ga,  659  (42  S.  E.  42). 

3.  While  other  portions  of  the  charge  were  not  entirely  accurate,  the  crit- 
icisms upon  them,  and  the  complaint  of  refusal  to  charge,  afford  no 
ground  for  the  grant  of  a  new  trial. 

4.  The  record  presents  a  close  case,  and  shows  that  the  conflict  of  evidence 
was  sharp.     The  credibility  of  the  witnesses  necessarily  played  an  im- 
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portant  part;  and  the  errors  pointed  out  in  the  first  and  second  head- 
notes  require  the  grant  of  a  new  trial. 

Judgment  reversed.    All  the  Justices  concur, 
Januaby  16,  1913. 

Action  for  damages.    Before  Judge  Fite.    Dade  superior  court. 

November  24,  1911. 

Maddox,  McCamy  &  Shumate,  for  plaintiff,  in  error. 

Foust  &  Payne,  contra. 


CITY  OF  COCHRAN  et  al  v.  LANFAIB. 

1.  The  act  of  February  28,  1874  (Acts  1874,  p.  109),  which  declared  that 
the  ad  valorem  tax  to  be  levied  and  collected  by  municipalities  for 
ordinary  current  expenses  should  not  exceed  one  half  of  one  per  cent, 
upon  the  value  of  property  (except  as  therein  provided),  by  express 
terms  excluded  the  City  of  Savannah  from  its  operation,  and  was  not 
territorially  general  in  its  operation.  Accordingly  the  legislature  were 
not  prevented,  by  the  clause  of  the  constitution  of  1877  touching  general 
and  special  laws,  from  excepting  other  municipalities  and  allowing 
them,  by  charter  provisions,  to  levy  a  different  rate. 

2.  The  omission  from  the  Code  of  1895  and  that  of  1910  of  the  provision 
of  the  act  of  1874  declaring  that  it  should  not  apply  to  the  City  of 
Savannah,  and  the  adoption  of  each  of  those  codes,  when  considered 
in  the  light  of  the  general  duty  of  the  codifiers,  the  origin  of  the  sec- 
tion so  codified,  and  the  legislative  intent  as  evidenced  by  the  uniform 
practice  of  that  department  of  the  government,  will  not  be  held  to  have 
changed  the  entire  nature  of  the  law  as  enacted,  to  have  repealed  all 
provisions  on  that  subject  contained  in  the  municipal  charters  granted 
by  the  legislature  between  1874  and  1895,  and  also  prior  to  1910,  and 
to  have  rendered  unconstitutional  all  such  provisions  in  charters  granted 
since   1895. 

3.  Tbe  charter  of  the  City  of  Cochran  provides  that  where  an  execution  for 
municipal  taxes  is  levied  on  real  estate,  it  shall  be  sold  either  by  the 
marshal  or  the  sheriff  in  front  of  the  door  of  the  county  court-house, 
after  being  advertised  as  provided  for  sheriff's  sales.  No  attack  was 
made  on  the  validity  of  this  provision.  Therefore  such  a  sale  will  not 
be  enjoined  on  the  ground  that  the  marshal  had  no  authority  to  make 
it,  and  that  it  was  advertised  in  a  newspaper  published  at-  the  county 
seat. 

4.  It  was  alleged  that  the  levy  of  the  execution  was  excessive,  that  the 
total  tax  amounted  to  $38.57  (the  execution  being  personal  and  not  for 
the  tax  due  on  the  lot  alone),  and  that  the  property  levied  on  was 
worth  $500,  was  near  the  center  of  the  city,  and  was  readily  capable  of 
being  subdivided  and  sold  in  lots,  instead  of  being  sold  as  a  whole.  The 
allegations  of  the  petition  were  admitted.  The  presiding  judge,  to 
whom  the  case  was  submitted  without  a  jury,  granted  an  injunction. 
It  is  affirmed  on  this  ground  alone. 
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(a)   Direction  is  given  that  the  judgment  be  amended  so  as  to  show  that 
it  rests  solely  on  the  ground  of  the  excessiveness  of  the  levy,  and  to 
limit  the  injunction  to  selling  under  such  levy. 
Jantjaby  16,  19 13. 

Injunction.    Before  Judge  Martin.    Pulaski  superior  court    Au- 
gust 13,  1912. 

Mrs.  J.  J.  Lanfair  filed  her  petition  against  the  City  of  Cochran 
and  its  marshal,  alleging  in  substance  as  follows:  The  City  of 
Cochran  issued  a  fi.  fa.  for  municipal  taxes  for  the  year  1911,  in- 
cluding therein  $17.91  tax  fo.r  general  municipal  expenses,  $11.02 
school  tax,  and  $9.64  bond  tax.  The  marshal  has  levied  the  execu- 
tion on  certain  described  land,  and  has  advertised  the  property  for 
sale  before  the  door  of  the  county  court-house  in  Hawkinsville. 
Unless  enjoined  he  will  sell  it  for  the  taxes  thus  assessed  against 
the  plaintiff,  with  interest  thereon.  The  execution  is  proceeding 
illegally,  and  the  sale  will  be  void,  for  the  following  reasons:  (1) 
"  Said  levy  is  excessive,  and  petitioner  alleges  that  the  value  of  the 
real  estate  described  is  far  in  excess  of  the  amount  of  the  fi.  fa., 
said  property  being  worth  the  sum  of  $500,  and  it  is  easily  divisible, 
and  capable  of  being  sold  in  small  tracts,  suitable  for  building  lots. 
It  is  shown  that  said  property  is  located  within  one  fourth  mile 
from  the  center  of  said  corporation  limits,  and  is  of  large  value 
for  building  purposes.^'  (2)  The  execution  is  illegal  and  pro- 
ceeding illegally,  because  the  tax  levy  on  which  it  is  based  is 
illegal.  Such  levy  includes  a  tax  of  six  and  one  half  mills  for  the 
purpose  of  meeting  the  general  expenses  of  the  city;  that  is,  for 
current  or  ordinary  expenses.  In  addition  thereto  the  city  has 
levied,  for  the  year  1911,  a  tax  of  four  mills  for  the  purpose  of 
meeting  the  expenses  of  a  free  public-school  system,  and  also  an 
additional  tax  of  two  and  one  half  mills  for  the  purpose  of  creating 
a  sinking  fund  for  the  payment  of  the  principal  and  interest  of 
its  bonded  indebtedness,— the  two  latter  items  of  taxation  being 
for  purposes  known  as  extraordinary.  The  city  is  attempting  to 
collect  taxes  of  six  and  one  half  dollars  on  the  one  thousand  dol- 
lars of  assessed  valuation  of  property  for  current  and  ordinary 
expenses  of  the  municipality,  and  also  an  additional  sum  of  six 
and  one  half  dollars  on  the  one  thousand  dollars  of  property  valua- 
tion for  expenses  other  than  the  current  or  ordinary  expenses,  and 
known  as  extraordinary  expenses.  This  is  in  violation  of  the  laws 
of  the  State,  and  especially  of  paragraphs  2  and  3  of  section  865  of 
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the  Civil  Code,  in  that  the  levy  and  assessment  of  the  tax  for  ex- 
traordinary expense  was  not  separately  made  and  collected,  and  said 
fi.  fa.  is  proceeding  for  the  collection  of  the  entire  tax  of  said 
municipality,  as  well  for  extraordinary  as  ordinary  expenses.  (3) 
Plaintiff  alleges  that  the  marshal  of  the  City  of  Cochran  is  not 
authorized  to  sell  the  property  before  the  court-house  door  in  the 
City  of  Hawkinsville,  and  by  virtue  of  his  office  has  no  authority 
beyond  the  limits  of  the  City  of  Cochran,  and  the  contemplated 
sale  woujd  be  illegal  and  void.  (4)  The  advertisement  of  the  sale 
is  being  published  in  a  newspaper  published  in  the  City  of  Haw- 
kinsville ;  and  if  the  marshal  had  the  authority  to  make  the  sale 
of  the  property,  the  advertisement  is  proceeding  irregularly,  and 
the  sale  thereunder  would  be  void.  It  would  cast  a  cloud  upon 
the  title  of  plaintiff,  and  would  involve  the  title  in  litigation,  and 
give  rise  to  a  multiplicity  of  suits,  and  cause  irreparable  damage. 
It  was  prayed  that  the  City  of  Cochran  and  its  marshal  be  per- 
manently enjoined  from  selling  the  property  by  virtue  of  the  tax 
levy  and  the  execution  based  thereon. 

The  defendants  demurred  to  the  petition  generally,  and  also 
specially  demurred  to  the  allegations  in  regard  to  the  amount 
of  the  assessment  for  ordinary  and  extraordinary  expenses,  and 
those  setting  up  that  the  levy  and  assessment  of  the  tax  for  each 
extraordinary  expense  was  not  separately  made  and  collected.  The 
demurrer  was  overruled,  except  as  to  the  allegations  touching  the 
want  of  separation  in  the  levy.    As  to  these  it  was  sustained. 

When  the  case  came  on  for  trial,  a  judgment  was  entered  which 
recited  that,  the. allegations  in  the  petition  "having  been  admitted 
by  defendants,'^  a  permanent  injunction  was  granted.  The  de- 
fendants excepted. 

H,  F.  Lawson,  for  plaintiffs  in  error. 

n.  E.  Coates  and  L,  A,  Whipple,  contra. 

Lumpkin,  J.     (After  stating  the  foregoing  facts.) 

1,  2.  The  leading  question  presented  in  this  case  is  of  far- 
reaching  importance  to  the  municipalities  of  the  State,  and  of  no 
little  diflBculty  of  solution.  On  Febraary  28,  1874,  an  act  of  the 
l^^lature  was  approved  (Acts  1874,  p.  109),  having  the  follow- 
ing caption:  "An  act  to  limit  and  regulate  the  assessment  and 
collection  of  taxes  by  municipal  authorities  in  this  State,  except 
so  far  as  relates  to  the  City  of  Savannah.*'    The  first  section  de- 
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clared  that  it  should  be  unlawful  for  the  authorities  of  any  munic- 
ipal corporation  to  levy  or  collect  for  its  ordinary  current  ex- 
penses, except  as  therein  otherwise  provided,  any  ad  valorem  tax 
upon  the  property  within  said  corporation,  except  one  half  of  one 
per  cent,  upon  the  value  of  such  property,  "any  law  of  this  State, 
or  charter  of  said  corporation,  to  the  contrary  notwithstanding.'' 
The  second  section  defined  ordinary  and  extraordinary  expenses, 
and  made  provision  for  the  separate  levy  and  assessment  of  taxes 
in  addition  to  one  half  of  one  per  cent.,  ^nd  for  the  keeping  of 
separate  accounts.  Section  third  declared  that  it  should  be  mal- 
practice in  office  on  the  part  of  any  officer  to  apply  any  fund  col- 
lected for  any  one  of  the  extraordinary  expenses  to  any  other 
ordinary  or  extraordinary  expense.  Section  four  made  provision  in 
regard  to  the  raising  of  an  additional  tax  when  authorized  by  a  vote 
of  the  people.  Section  five  declared  that  nothing  in  the  act  con- 
tained should  interfere  with  the  collection  of  any  ad  valorem  tax 
which  had  already  been  levied  and  assessed  by  the  municipal  au- 
thorities of  any  city  or  town  for  the  current  year  1874.  Section 
six  was  as  follows:  "Be  it  further  enacted,  that  the  provisions  of 
this  act  shall  not  in  any  manner  apply  to  the  City  of  Savannah.'' 
This  act  was  incorporated  in  the  Code  of  1882  in  sections  1672  (a) 
et  seq.  The  provision  that  the  law  should  not  apply  to  the  Cit\'  of 
Savannah  appears  in  section  1672  (e).  That  code  was  not  formally 
adopted.  In  the  Code  of  1895,  the  provisions  of  the  act  of  1874 
were  codified  in  sections  719  to  722  of  the  Political  Code.  These 
sections  included  sections  1672  (a)  to  1672  (d)  of  the  Code  of 
1882.  In  some  manner  the  section  of  the  act  which  appeared  in 
the  Code  of  1882  as  section  1672  (e),  and  which  declared  that  the 
provisions  of  the  act  should  not  apply  to  the  City  of  Savannah, 
was  omitted  from  the  Code  of  1895.  That  code  was  adopted  and 
made  of  force  as  the  Code  of  Georgia  (Acts  1895,  p.  98).  Again, 
in  the  Code  of  1910  the  provisions  of  the  act  of  1874  appear  codified 
as  in  the  Code  of  1895,  omitting  the  declaration  in  regard  to 
Savannah.  Civil  Code,  §§  864-867.  This  code  was  also  adopted 
(Acts  1910,  p.  48). 

As  the  act  of  1874  was  passed  by  the  legislature,  it  was  not  one 
territorially  general.  By  excepting  the  City  of  Savannah,  it  did 
not  have  uniform  operation  throughout  the  State;  and  the  clause 
of  the  constitution  of  1877  which  declares  that  no  special  law  shall 
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be  enacted  in  any  case  for  which  provision  has  been  made  by  an 
existing  general  law  (Civil  Code  of  1910,  §  6391)  did  not  prevent 
the  legislature  from  authorizing  other  municipal  corporations,  by 
charters  granted  to  them  or  amendments  to  their  charters,  to  levy 
taxes  at  a  different  rate  from  that  fixed  in  the  act  mentioned. 
Lorentz  &  Rittler  v.  Alexander,  87  Ga.  444  (13  S.  E.  632).  If  the 
omission  from  the  Code  of  1895,  and  that  of  1910,  of  the  declara- 
tion that  the  City  of  Savannah  should  not  be  affected  by  the  act, 
and  the  adoption  of  each  of  those  codes  by  the  legislature,  operated 
as  a  repeal  of  that  provision,  and  changed  what  was  previously 
not  a  general  law  into  one  which  was  general  with  uniform  opera- 
tion throughout  the  State,  in  spite  of  charter  provisions,  then  the 
result  would  be  that  the  provision  of  every  municipal  charter  in 
the  State  which  authorized  a  rate  of  taxation  different  from  that 
mentioned  in  the  law  as  thus  codified  would  be  repealed;  and  a 
general  law  on  the  subject  having  been  enacted,  any  later  special 
law  differing  therefrom  would  be  void. 

The  effect  of  codification  and  the  adoption  of  the  code  upon  laws 
already  existing,  in* amending  or  repealing  them,  has  been  con- 
sidered a  number  of  times  by  this  court.  What  has  been  said  in 
discussing  cases  does  not  appear  entirely  harmonious.  In  some 
instances  it  has  been  held  that  an  omission  from  a  section  of  the 
code  of  words  or  clauses  contained  in  a  preceding  act  of  the  legis- 
lature indicated  an  intention  to  change  the  prior  law,  or  an  actual 
change  inconsistent  therewith,  and  that  the  adoption  of  the  code 
containing  such  a  change  worked  an  alteration  in  the  law.  By  the 
act  of  1859  (Acts  1859,  p.  48)  it  was  declared:  "No  suit  against 
a  railroad  company  in  this  State  shall  hereafter  be  dismissed  for 
want  of  jurisdiction  in  the  court  in  the  county  in  which  said  suit 
may  be  pending,  or  hereafter  brought;  provided  the  road  of  such 
company  is  located  in,  or  shall  run  through,  the  county  in  which 
such  suit  is  or  may  be  pending;  provided  further,  the  cause  of 
action  arose,  or  the  contract  was  made,  or  to  be  performed  in  the 
county  where  the  suit  was  instituted.^'  Section  3313  of  the  Code 
of  1863  (which  was  also  adopted  by  the  legislature)  declared  the 
general  rule  as  to  venue  to  be  that  "all  civil  cases  in  law  (except  as 
hereinafter  provided)  shall  be  tried  in  the  county  wherein  the  de- 
fendant resides.*'  Section  3317  of  that  code,  which  dealt  with  the 
jurisdiction  of  suits  against  railroad  companies,  stated  that  they 
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were  "liable  to  be  sued  in  any  county  in  which  the  cause  of  action 
originated,  by  any  one  whose  person  or  property  has  been  injured 
by  such  railroad  company,  their  oflBcers,  agents,  or  employees,  in 
or  by  the  running  of  the  cars  or  engines,  for  the  purpose  of  recover- 
ing damages  for  such  injury;  and  also  on  all  contracts  to  be  per- 
formed in  the  county  where  suit  is  brought/*  In  Georgia  Railroad 
&  Banking  Co,  v.  EirkpatricJc,  35  Oa,  144,  it  was  held  that  the 
act  of  1859,  except  so  far  as  incorporated  in  the  code,  was  repealed, 
and  that  an  action  for  trespass  upon  land  could  not  be  brought 
against  a  railroad  company  except  in  the  county  where  the  prin- 
cipal office  of  the  company  was  located.  It  may  be  worthy  of  note 
that  the  commissioners  who  prepared  the  original  code  had  a 
somewhat  wide  field  to  cover.  They  had  no  prior  code  to  take  as 
a  basis  from  which  to  start,  and  which  they  could  add  to  or  sub- 
tract from,  as  might  be  necessary.  They  had  before  them  the  whole 
common  law,  the  constitution,  the  statutes  of  this  State  and  those 
of  England  of  force  here,  and  the  decisions  of  the  Supreme  Court. 
Their  work,  when  completed,  and  adopted  by  the  legislature,  was* 
given  much  weight,  even  where  there  might  be  a  difference  of 
opinion  as  to  the  reason  for  the  omission  of  certain  matters. 

In  the  fourth  section  of  the  act  of  1856  it  was  declared  that  for 
the  negligent  killing  of  a  person  by  a  railroad  company,  when 
there  was  no  widow,  child  or  children,  the  right  of  action  was  vested 
in  the  legal  representative  of  the  decedent.  As  codified  in  the 
original  code  (§  2913)  it  was  declared  that  "A  widow,  or  if  no 
widow  a  child  or  children,  may  recover  for  the  homicide  of  the 
husband  or  parent.**  The  words,  "if  no  child  or  children,  it  shall 
vest  in  his  legal  representatives,*'  were  omitted.  In  Miller  v. 
Southwestern  Railroad  Co.,  55  Ga,  143,  it  was  held  by  two  Judges 
that  this  operated  to  limit  the  right  to  recover  for  the  homicide  of 
another  to  the  widow  or  child  of  the  deceased. 

By  the  act  of  1854  it  was  declared  what  officials  might  attest  a 
deed  for  the  purpose  of  record.  One  of  these  was  a  clerk  of  the 
inferior  court.  The  code,  as  adopted,  omitted  that  oflScial  from 
among  those  whose  attestation  would  suffice  to  authorize  record.  ■ 
It  was  held  that  the  difference  between  the  code  and  the  act  was 
not  attributable  to  oversight  or  mistake,  but  to  an  obvious  purpose 
to  change  a  prior  law,  the  whole  subject  being  deliberately  con- 
sidered and  dealt  with  by  the  codifiers,  and  that  the  code  would 
control.    Kennedy  v.  McCardel,  88  Oa.  454  (14  S.  E.  710). 
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In  Central  of  Georgia  Ry.  Co,  v.  State,  104  Oa.  831  (31  S.  E. 
531,  42  L.  R  A.  518),  the  constitutional  power  of  the  legislature 
to  adopt  and  put  in  force  a  code  ds  a  whole  was  upheld.  It  was 
also  held,  that  though  an  act  might  have  been  originayy  unconsti- 
tutional on  account  of  containing  matter  different  from  what  was 
expressed  in  its  title,  if  otherwise  .constitutional,  it  became  a  valid 
law  by  its  incorporation  in  the  code  and  the  adoption  thereof. 
Mr.  Justice  Lewis  discussed  at  some  length  the  subject  of  codifica- 
tion and  the  adoption  of  the  code  by  act  of  the  legislature.  In 
doing  so,  it  was  said  that  the  intention  of  the  act  adopting  the 
Code  of  1895  and  making  it  of  force  as  the  Code  of  Georgia  was 
to  enact  into  one  statute  all  the  provisions  embraced  therein;  and 
also  that  the  effect  of  that  act  was  to  make  a  part  of  the  law  of 
the  State  all  new  matter  embodied  in  the  code  which  could  con- 
stitutionally be  enacted  by  the  legislature.  What  was  said  in  the 
discussion  of  that  case,  as  in  others,  must  be  understood  in  con- 
nection with  the  facts  of  the  case  and  the  points  under  consider- 
ation. 

In  Barnes  v.  Carter,  120  Ga.  895  (48  S.  E.  387),  the  court  had 
before  it  this  somewhat  singular  situation:  By  an  act  parsed' in 
1881,  it  was  made  the  fluty  of  the  receive^  of  tax  returns  to  issue 
executions  against  unreturned  wild  lands.  This  appears  in  the 
Code  of  1882  as  section  874  (b).  In  1882  an  act  was  passed 
amending  the  former  act  by  striking  therefrom  "receiver  of  tax 
returns,'*  and  inserting  in  lieu  thereof  the  words  "tax-collector." 
Notwithstanding  the  amendment,  the  section  of  the  Code  of  1882 
was  reproduced  without  change  in  the  Political  Code  of  1895, 
§  821,  which  was  adopted  by  the  legislature.  Thus  it  became 
necessary  to  hold  either  that  the  tax-collector  should  be  declared  the 
proper  oflBcer  to  issue  executions,  as  declared  by  the  act  of  1882, 
or  the  tax-receiver  as  declared  by  the  code  which  had  been  adopted, 
or  that  either  could  do  so.  In  the  opinion  of  Mr.  Justice  Evans 
there  is  a  suggestion  that  perhaps  the  amending  act  of  1882  was 
unconstitutional,  and  the  original  act  remained  of  force.  But  how- 
ever this  might  be,  it  was  held  that,  under  the  code,  the  tax-re- 
ceiver was  the  proper  officer  to  act. 

On  the  other  hand,  section  2126  of  the  Code  of  1863  declared 
that  "The  obligation  of  the  surety  is  accessary  to  that  of  his  prin- 
cipal, and  if  the  latter  from  any  cause  [italics  ours]-  becomes  ex- 
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tinct,  the  former  ceases  of  course,  even  though  it  be  in  judgment/' 
See  also  Code  of  1868,  §  2121.  A  principal  was  discharged  in 
bankruptcy,  and  the  question  iarose  whether,  under  this  declara- 
tion of  the  pode,  the  surety  was  also  discharged.  It  was  held  that 
he  was  not.  McCay,  Judge,  in  delivering  the  opinion  said:  "It 
must  be  remembered,  that  the  object  of  the  codification  was  not  to 
make  laws,  but  to  codify  or  declare  those  already  in  existence:  Act 
9th  December,  1858.  It  is  true,  that  in  some  instances,  the  Code 
has  changed  the  law,  though  these  changes  are  less  frequent  than 
is  supposed.  But,  in  the  main,  it  can  not  be  doubted  that  the  Code 
is  to  be  looked  at  as  what  it  purports  to  be,  a  codification  of  our 
laws,  as  they  existed  at  the  time,  and  its  provisions  are  not  to  be 
considered  as  changing  the  law,  unless  the  intent  to  change  be 
clear.^'  This  statement  has  frequently  been  quoted  with  approval 
in  later  decisions. 

In  Daniel  v.  Jackson,  63  Oa.  87,  it  was  held:  '''That  part  of 
the  act  of  1831  which  authorizes  a  resale  at  the  risk  of  the  purchaser 
who  fails  to  comply  with  his  bid,  made  at  an  executor's,  adminis- 
trator's, or  guardian's  sale,  though  not  embraced  in  the  code,  is  still 
of  force  in  this  State."  It  was  said  that  there  was  nothing  in 
the  act  1831  which  was  inconsistent  with  tKe  provision  of  the  code. 
But  it  is  not  easy  to  see  how  there  was  any  less  inconsistency  than 
that  involved  in  the  case  of  Georgia  Railroad  £  Banking  Co.  v. 
Kirpatrick,  supra,  or  in  Miller  v.  Southwestern  Railroad  Co,,  supra. 

In  City  of  Atlanta  v.  Oate  City  Oas  Light  Co.,  71  Oa.  106,  one 
question  was  whether  the  general  statement  in  the  code  that  "Xo 
charter  shall  have  any  force  or  effect  for  a  longer  period  than  two 
years,  unless  the  corporation  within  that  time  shall  in  good  faith 
commence  to  exercise  the  powers  granted  by  the  act  of  incorpora- 
tion," applied  to  a  charter  granted  by  the  General  Assembly.  It 
was  held  that  it  did  not.  In  the  opinion  Mr.  Justice  Hall  said: 
**The  constitution  of  1868,  in  declaring  of  force  all  acts  passed  by 
any  legislative  body,  sitting  in  Georgia  as  such,  since  the  19th 
of  January,  1861  (the  date  of  her  secession  from  the  United 
States),  including  that  body  of  laws  known  as  the  *Code  of  Georgia' 
(evidently  designating  the  original  code),  and  the  acts  amendatory 
thereof,  or  passed  since  that  time,  which  said  code  and  acts  are 
embodied  in  the  printed  book  known  as  *  Irwin's  Code,'  with  cer- 
tain named  exceptions,  did  not  surely  intend  to  adopt  as  law  every 
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inaccuracy  that  may  have  crept  into  tliat  bpok,  especially  when 
such  inaccuracy  was  plainly  in  conflict  with  the  manifest  intention 
of  the  legislative  bodies  whose  acts  were  thus  adopted/^ 

In  McDaniel  v.  Campbell,  78  Oa.  188,  it  was  held  that  the  con- 
stitution of  1868,  in  adopting  the  code  of  that  year,  known  as 
Irwin^s  Code,  and  also  the  acts  passed  since  1861,  did  not  ratify 
any  unauthorized  change  in  codifying  such  acts;  and  that  where 
the  act  of  1866  made  it  a  part  of  the  offense  of  abandoning  chil- 
dren that  they  should  be  left  in  a  "dependent  and  destitute"  con- 
dition, a  change  of  the  word  "and"  to  "or"  in  codifying  such  act 
was  not  ratified  by  the  constitution.  In  Hardeman  v.  McManus, 
82  Ga.  20  (8  S.  E.  733),  it  was  held  that  the  retention  in  the  code 
of  a  clause  of  a  section  which  had  been  repealed  was  an  error  of  the 
compilers,  and  this  error  was  not  cured  by  the  adoption  of  Irwin^s 
Revised  Code  by  the  constitutional  convention  of  1868 ;  and  that  in 
adopting  that  code  the  convention  did  not  intend  thereby  to  adopt 
the  errors  contained  in  it. 

The  language  employed  in  the  acts  adopting  the  Codes  of  1863, 
1895,  and  1910  is  not  identical  with  that  employed  in  the  consti- 
tntion  of  1868,  in  reference  to  the  Code  of  1868,  known  as  Irwin's 
Code.  The  acts  adopt  the  codes  and  put  them  in  force.  The  con- 
stitution of  1868,  in  declaring  what  laws  were  in  force  in  the  State, 
employed  the  following  words:  "All  acts  passed  by  any  legislative 
body,  sitting  in  this  State  as  such,  since  the  19th  day  of  January, 
1861,  including  that  body  of  laws  known  as  the  Code  of  Georgia 
[apparently  the  original  code],  and  the  acts  amendatory  thereof,  or 
passed  since  that  time,  which  said  code  and  acts  are  embodied  in  a 
printed  book  known  as  *  Irwin's  Code,'"  etc.  But  cases  arising 
under  the  Code  of  1868  throw  light  upon  the  general  proposition 
that  the  adoption  of  a  code,  or  the  declaration  that  it  embodies 
the  laws  in  force,  does  not  necessarily  involve  the  adoption  of  every 
error  in  it. 

In  Georgia  Railroad  &  Banking  Co.  v.  Wright,  124  Ga,  696  (53 
S.  E.  251),  it  was  held  that  the  failure  of  the  compilers  of  the 
Code  of  1895  to  embrace  therein  the  provisions  of  the  act  of  1885, 
giving  stock  in  foreign  railroad  companies  a  status  for  the  purpose 
of  taxation  in  Georgia,  did  not,  in  the  absence  of  conflicting 
statutes  in  that  code,  amount  to  a  repeal  by  implication  of  the 
portion  of  the  act  referred  to;  and  that  it  was  still  the  law.     In 
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Chamblee  Lumber  Go.  v.  Crichton,  136  Oa.  391  (71  S.  E.  673), 
the  time  within  which  it  was  necessary  to  commence  a  proceeding 
to  foreclose  a  materialman's  lien  was  under  consideration.  The 
provision  on  that  subject  was  omitted  from  the  Code  of  1910  as 
printed.  While  the  point  was  not  directly  involved,  as  the  case  had 
been  heard  before  that  code  was  adopted,  Presiding  Justice  Evans 
referred  to  the  omission  as  a  mere  clerical  error,  saying:  "In 
transferring  this  section  to  the  Civil  Code  of  1910  (§  3353)  certain 
errors  occurred;  paragraph  3  was  entirely  omitted,  and  paragraph 
4  was  erroneously  numbered  3/' 

Section  5269,  par.  1,  of  the  Code  of  1895,  on  the  subject  of  the 
competency  of  witnesses,  was  amended  by  the  act  of  1900  (Acts 
1900,  p.  57)  by  adding  the  words,  "Whether  such  transactions  or 
communications  were  had  by  such  insane  or  deceased  person  with 
the  party  testifying,  or  with  any  other  person.'*  In  Wilder  v. 
Wilder,  138  Ga.  573  (6),  574  (75  S.  E.  655),  this  amendment  was 
treated  as  being  in  force,  though  it  was  omitted  from  the  Code  of 
1910.  See  also  Meclmnics  Bank  v.  Heard,  37  Oa.  401,  412-414; 
Gardner,  Dexter  &  Co,  v.  Moore,  Trimble  &  Co.,  51  Ga.  268,  269 ; 
Westmoreland  v.  Powell,  59  Ga.  256;  Gillis  v.  Gillis,  96  Ga.  1,  11 
(23  S.  E.  107,  30  L.  E.  A.  143,  51  Am.  Si  R.  121) ;  Comer  v.  State, 
103  Ga.  69  (29  S.  E.  501) ;  Mitchell  v.  Georgia  and  Alabama  Ry. 
Co.,  Ill  Ga.  760,  768-769  (36  S.  E.  971,  51  L.  R.  A.  622) ;  Me- 
Cowan  V.  Brooks,  113  Ga.  384,  388  (39  S.  E.  112) ;  Seaboard  Air- 
Line  Ry.  V.  Leader,  115  Ga.  702,  704  (42  S.  E.  38) ;  Smith  & 
Cornpany  v.  Evans,  125  Ga.  109  (53  S.  E.  589).  It  is  argued  that 
some  of  the  cases  cited  involved  the  construction  of  sections  of  the 
code  rather  than  the  effect  of  omissions  therefrom ;  but  a  number 
of  them  involved  the  question  of  whether  certain  language  em- 
ployed by  the  codifiers,  or  the  omission  of  certain  words,  operated 
to  change  the  law  as  it  previously  stood. 

From  the  foregoing  discussion  it  will  be  seen  that  the  legislature 
have  power  to  adopt  a  code  as  a  whole,  but  that  no  arbitrary  and  in- 
flexible rule  has  been  applied  to  the  determination  of  whether  or 
not  an  act  or  a  part  of  an  act  omitted  from  the  code  was  repealed 
by  the  adoption  of  that  book.  Probably  no  Procrustean  rule  can  be 
announced  on  the  subject.  The  general  presumption  is  that  the 
codifiers  codified  the  laws  existing,  rather  than  made  new  ones. 
Some  changes  were  undoubtedly  made,  and  were  adopted  by  the 
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legislature.  Some  were  apparently  intentionally  made,  and  some 
were  so  palpably  changed  that  they  negatived  the  idea  of  mere 
clerical  omission,  or  would  breed  confusion  and  conflict  with  that 
which  was  omitted.  In  other  instances  it  was  held  not  to  have  been 
the  intention  of  the  legislature  to  change  the  law. 

In  a  case  like  the  one  before  us  we  think  it  is  legitimate  to  look 
to  the  legislative  intent  as  evidenced  by  the  practice  of  that  depart- 
ment of  the  government  since  this  act  found  its  way  into  the  Code 
of  1895  in  a  mutilated  condition.  Solomon  v.  Commissioners  of 
Cariersville,  41  Oa.  157;  Macon  and  Augusta  R.  Co,  v.  Little,  45 
Ga,  370,  380 ;  County  of  PvlasTci  v.  Thompson  &  Co.,  83  Oa.  270, 
272  (9  S.  E.  1065) ;  Fullington  v.  ^Villiams,  98  Oa.  807,  813  (27 
S.  E.  183) ;  Park  v.  Candler,  114  Oa.  466,  500  (40  S.  E.  523) ; 
Epping  v.  Columbus,  117  Oa.  263  (7),  273  (43  S.  E.  803). 

When  we  refer  to  the  legislative  practice,  we  find  that  at  the 
session  when  the  Code  of  1895  was  adopted,  and  that  when  the  Code 
of  1910  was  adopted,  and  at  almost  every  session  between  those 
dates  and  since  1910,  the  legislature  has  granted  to  one  or  more 
niunicipal  corporations  authority  to  levy  a  tax  at  a  different  rate 
from  that  fixed  by  the  act  of  1874  as  codified.  At  some  sessions 
several  acts  of  this  character  were  passed.  So  that  it  is  evident  that 
the  legislature  did  not  think  that  it  had  made  the  act  of  1874  a 
territorially  general  law  by  adopting  the  code,  and  had  thus  pre- 
duded  itself,  under  the  constitution,  from  making  special  provi- 
sions on  the  subject  in  the  charters  of  municipal  corporations.  If 
such  was  the  effect,  then  all  these  charter  provisions  enacted  since 
1895,  which  do  not  accord  with  the  section  of  the  code  under  con- 
sideration, are  void,  and  no  others  can  be  passed.  TJpon  careful 
consideration,  we  have  arrived  at  the  conclusion  that  the  omission, 
from  the  code  of  the  section  exempting  Savannah  from  the  opera- 
tion of  the  act,  and  the  adoption  of  the  code,  did  not  have  any  such 
effect.  These  sections  of  the  code  may  have  an  ample  field  of  opera- 
tion where  the  legislature  does  not  declare  otherwise. 

3.  Complaint  was  made  that  the  marshal  of  the  City  of  Cochran 
was  not  authorized  to  sell  the  property  before  the  door  of  the  court- 
bouse  in  the  City  of  Hawkinsville.  The  charter  of  Cochran  pro- 
vides that  either  the  marshal  or  the  sheriff  may  make  such  sales  of 
real  estate,  and  tliat  they  shall  be  at  the  court-house  of  the  county, 
after  being  advertised  as  provided  for  sheriff's  sales  of  land  imder 
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ordinarj'  executions.    Acts  1904,  p.  433,  §  71.    Xo  attack  is  made 
on  the  validity  of  this  provision. 

4.  The  petition  alleged  that  the  levy  of  the  execution  was  ex- 
cessive; that  the  fi.  fa.  was  for  $17.91  for  taxes  for  general  expenses, 
$11.02  for  school  purposes,  and  $9.64  as  bond  tax,  making  an 
aggregate  of  $38.57;  that  the  property  was  located  within  a  quarter 
of  a  mile  of  the  center  of  the  corporate  limits,  was  worth  $500, 
and  was  divisible  and  capable  of  being  sold  in  smaller  tracts  suit- 
able for  building  lots.  The  case  was  submitted  to  the  presiding 
judge  without  a  jury.  The  judgment  recites  that  the  allegations 
of  fact  in  the  petition  were  admitted  by  the  defendant.  We  can  not 
say  that  the  judge  erred  in  holding  the  levy  to  be  excessive  and 
engoining  the  sale  on  that  ground.  Biit  direction  is  given  that 
the  judgment  be  so  amended  as  to  show  that  it  rests  on  that  ground 
alone,  and  that  the  injunction  is  limited  to  restraining  a  sale 
under  the  present  levy. 

Judgment  affirmed,  with  direction.    All  the  Justices  concur. 


EXCHANGE  XATIOXAL  BANK  OF  FITZGERALD  v. 
HENDERSON. 

1.  A  promissory  note  given  for  an  iUegal  and  immoral  consideration  is 
void  and  can  not  be  enforced,  even  in  the  hands  of  an  innocent  pur- 
chaser for  value,  before  due,  and  without  any  notice  of  defense.  And 
this  is  so  even  if  the  consideration  of  the  note  is  in  part  legaL 

(o)  Buying  or  selling  or  offering  to  buy  or  sell  a  vote  at  any  election 
in  this  State,  or  in  any  county  thereof,  is  both  illegal  and  immoral. 

{h)  Buying  or  selling  votes  and  political  influence  is  both  Illegal  and 
immoral;  and  a  note  having  as  a  basis  such  consideration,  in  whole  or 
in  part,  is  void  and  can  not  be  enforced  in  the  hands  of  an  innocent 
purchaser. 

2-7.  The  court  did  not  err  in  admitting  in  evidence  the  testimony  objected 
to,  of  the  several  witnesses  for  the  defendant,  under  the  facts  of  this 
case;  nor  in  refusing  to  charge  the  jury  as  requested  in  writing  by 
the  plaintiff's  counsel. 

8   There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
Jantjaby  18,  1913. 

Complaint.    Before  Judge  Whipple.    Irwin  Btiperior  court.    De- 
cember 30,  1911. 

L.  Kennedy,  Elhins  &  Wall,  and  Haygood  &  Cutts,  for  plaintiff. 
71.  J.  Quincey  and  W.  H.  Home,  for  defendant. 
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Hill,  J.  The  Exchange  National  Bank  of  Fitzgerald  brought 
suit  against  J.  A.  J.  Henderson,  as  maker,  and  Mitchell  &  Paulk, 
as  indorsers,  upon-  a  promissory  note  for  $400.  The  note  was 
payable  to  Mitchell  &  Paulk,  who  indorsed  it  to  the  plaintiff  for 
value,  before  due.  The  note  itself  does  not  disclose  the  considera- 
tion, and  only  recites  that  it  is  given  "for  value  received.^'  At 
the  appearance  term  of  the  court,  J.  A.  J.  Henderson,  the  maker 
of  the  note,  filed  his  plea  averring:  that  the  note  was  without 
consideration,  and  was  obtained  by  fraud ;  that  the  note  was  given 
for  a  certain  patent  right;  that  the  consideration  had  failed,  be- 
cause the  payees  of  the  note  failed  and  refused  to  make  over  or  to 
transfer  to  the  defendant  the  interest  in  and  to  the  patent  right 
for  which  the  note  was  given ;  and  that  they  were  unable  to  do  so 
for  the  reason  that  they  did  not  own  or  have,  at  the  time  of  the 
execution  of  the  note,  any  such  patent  right  as  they  claimed  to  have. 
By  an  amendment  to  the  original  plea,  J.  A.  J.  Henderson  set 
up  the  defense  "that  the  note  sued  upon  .  .  is  void,  and  that 
the  plaintiff  can  not  recover  thereon,  for  the  reason  that  said  note 
was  given  for  an  immoral  and  illegal  consideration,  to  wit :  to  pur- 
chase political  influence  and  votes  in  an  election  held  in  said  county 
for  the  purpose  of  removing  the  court-house  from  Irwinville  to 
Ocilla,**  and  that  the  payees  fully  understood  that  the  consideration 
moving  the  maker  of  the  note  to  enter  into  the  contract  for  the 
purchase  of  an  interest  in  the  patent  right  was  the  agreement  that 
he  was  to  obtain  the  political  influence  of  the  payees  to  secure 
the  removal  of  the  court-house,  and  that  the  purchase  of  such  in- 
terest was  a  mere  blind  to  cover  up  such  illegal  and  immoral  con- 
tract, which  was  the  sole  consideration  for  the  giving  of  the  note 
sued  on.  The  amendment  to  the  plea  further  averred  that  the 
transaction  was  part  of  a  general  scheme  whereby  certain  citizens 
of  Ocilla,  including  the  defendant,  in  consideration  of  the  agree- 
ment on  the  part  of  Mitchell  &  Paulk  to  exert  their  political  in- 
fluence in  favor  of  the  removal  of  the  court-house,  gave  notes  in 
the  aggregate  sum  of  $2,500  for  the  purchase  of  a  half  interest  in 
the  patent  rights.  There  was  much  testimony  both  for  the  de- 
fendant and  plaintiff.  Most  of  the  witnesses  for  the  defendant 
testified  that  they  would  not  have  signed  the  notes  except  that 
they  thought  that  they  were  signing  them  in  order  to  get  the  in- 
fluence and  votes  of  Mitchell  &  Paulk  for  the  removal  of  the  county 
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site  from  Irwinville  to  Ocilla.  William  Henderson,  who  repre- 
sented those  interested  in  having  the  county  site  removed  to  Ocilla, 
and  who  procured  the  notes,  stated  to  each  one  signing  that  Mitchell 
&  Paulk  wQuld  use  their  influence  for  Ocilla,  and  it  was  on  this 
representation  that  the  notes  were  signed.  It  appears  from  the 
evidence  that  Mitchell  did  use  his  influence  in  behalf  of  Ocilla ;  in 
fact  he  favored  the  removal  to  Ocilla  before  there  was  put  in  motion 
the  scheme  to  sell  the  stock  in  the  corporation  which  was  organized 
to  manufacture  and  sell  the  patented  implement.  But  Paulk  did 
not  vote  for,  or  use  his  influence  for  Ocilla.  Some  of  the  signers 
of  the  notes  received  certificates  of  stock  in  the  corporation.  Some 
of  them,  including  the  defendant,  gave  written  recommendations 
of  the  merits  of  the  patented  implement  The  defendant  testified 
that  "part  of  the  consideration  of  that  note  was  subscription  to 
stock  in  that  corporation;^'  that  "the  stock  was  sent  to  me  enclosed 
in  an  envelope,^'  but  that  he  did  not  return  it,  as  he  did  not  know 
who  sent  it  and  did  not  consider  the  stock  worth  anything.  A 
patent  was  duly  issued  and  a  charter  procured  for  the  corporation. 
The  original  payees  of  the  note,  Mitchell  &  Paulk,  denied  in  their 
testimony  that  the  consideration  of  the  note  was  their  vote  and 
influence  in  behalf  of  Ocilla,  but  insisted  that  it  was  given  for  an 
interest  in  a  patented  fertilizer  distributor  and  for  stock  in  a 
corporation  to  manufacture  and  sell  the  distributor.  The  jury  re- 
turned a  verdict  for  the  defendant.  A  motion  for  a  new  trial  was 
overruled,  and  the  plaintiff  excepted. 

1.  The  main  question  to  be  determined  in  this  case  is  whether 
the  promissory  note  sued  on  is  void  in  the  hands  of  an  innocent 
purchaser  for  value,  who  took  it  before  due  and  without  notice  of 
any  defense.  The  Civil  Code,  §  4286,  declares:  "The  bona  fide 
holder  for  value  of  a  bill,  draft,  or  promissory  note,  or  other  nego- 
tiable instrument,  who  receives  the  same  before  it  is  due,  and 
without  notice  of  any  defect  or  defense,  shall  be  protected  from 
any  defenses  set  up  by  the  maker,  acceptor,  or  indorser,  except 
the  following:  1.  Non  est  factum.  2.  Gambling,  or  immoral 
and  illegal  consideration.  3.  Fraud  in  its  procurement.*'  It  is 
insisted  by  the  defendant,  that  the  real  consideration  of  the  note 
sued  on  was  the  votes  and  political  influence  of  the  payees  of  the 
note,  Mitchell  &  Paulk,  in  agreeing  to  thus  assist  the  defendant 
and  others  in  having  the  county  site  of  Irwin  county  removed  from 
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Irwinville  to  Ocilla,  where  the  defendant  lived ;  that,  although  the 
plaintiff  claims  that  the  note  was  given  solely  for  an  interest  in  a 
patent  right  and  stock  in  a  corporation  which  was  to  manufacture 
a  fertilizer  distributor,  the  real  consideration  was  the  votes  and 
political  influence  of  the  payees  in  behalf  of  Ocilla ;  that  this  con- 
sideration alone  induced  the  defendant  to  sign  the  note;  and  that 
such  consideration  was  both  immoral  and  illegal,  and  the  note  un- 
enforceable for  that  reason.  Undoubtedly,  if  the  note  sued  on  was 
not  given  for  the  stock  in  the  corporation,  or  for  an  interest  in 
the  patent  right,  but  was  really  given  for  an  immoral  and  illegal 
consideration,  it  would  be  void  and  unenforceable,  even  in  the  hands 
of  an  innocent  purchaser.  Civil  Code,  §  4286.  See  Rhodes  v. 
Beall,  73  Oa.  641 ;  Civil  Code,  §  4253.  If  the  real  consideration  of 
the  note  was  the  buying  of  votes  and  political  influence,  for  the 
purpose  of  removing  a  county  site  at  an  election  to  be  held  to 
determine  that  question,  such  a  consideration  would  be  against 
public  policy,  and  void.  1  Page  on  Contracts,  §  410,  and  cases 
cited.  Is  the  buying  of  political  influence  to  secure  the  removal 
of  a  coimty  site  immoral  and  illegal  ? 

In  the  case  of  Jones  v.  Dannenberg  Co.,  112  Oa,  426,  428  (37 
S.  E.  729,  52  L.  E.  A.  271),  Mr.  Justice  Little  said:  "But  the 
issue  is  still  further  narrowed  to  the  question  whether  the  aver- 
ments of  the  plea  set  up  a  contract  the  consideration  of  which  was 
both  immoral  and  illegal.  It  will  be  noted  that  the  statute  requires 
these  two  conditions  to  exist  jointly,  to  let  in  the  defense.  As  was 
said  in  the  opinion  in  the  case  of  Rhodes  v.  Beall,  73  Oa.  641,  Hhe 
statute  which  makes  such  a  contract  illegal  and  void  must  also 
make  the  same  a  crime,  or  the  act  itself  must  be  immoral  and 
contra  bonos  mores.'  An  examination  of  the  plea  discloses  the 
fact  that  its  averments  do  not  designate  the  offense  for  which  the 
husband  of  the  plaintiff  in  error  was  arrested,  nor  can  we  gather 
from  it  the  nature  of  the  crime  with  which  he  was  charged.  .It 
may  have  been  a  felony,  and,  equally  as  well,  it  may  have  been  a 
misdemeanor.^^  And  again,  on  p.  430:  "So  we  think  that  if  we 
confine  the  averments  made  in  the  plea  to  their  narrowest  limits, 
and  assume,  because  it  was  not  otherwise  pleaded,  that  the  criminal 
offense  for  the  settlement  of  which  it  is  averred  that  the  note  and 
mortgage  were  given  was  a  misdemeanor,  then  the  consideration 
was  an  illegal  one.     Was  it  an  immoral  one  in  the  sense  of  the 
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statute?  One  of  the  definitions  of  ^immorar  given  in  the  Standard 
Dictionary  is  ^hostile  to  the  welfare  of  the  general  public.^  And 
Mr.  Bouvier  defines  immorality  to  be  *that  which  is  contra  bonos 
mores;'  and  in  defining  what  contracts  are  contra  bonos  mores, 
the  same  author  says,  among  other  things  which  he  names,  that 
those  which  have  a  tendency  to  mischievous  or  pernicious  conse- 
quences are  void  as  being  contrary  to  good  morals."  Is  the  bujing 
of  votes  and  political  influence  a  crime  under  our  law?  Under 
the  definition  cited  above,  selling  or  buying  votes  or  political  in- 
fluence is  undoubtedly  contra  bonos  mores,  but  for  it  to  be  both 
immoral  and  illegal  it  must  appear  that  the  act  is  also  a  crime 
under  our  law,  or  that  it  is  of  itself  immoral  and  opposed  to  public 
policy;  for,  as  observed  by  Mr.  Justice  Little  in  the  Jones  case, 
supra,  these  two  conditions  must  exist  conjointly,  to  let  in  the 
defense.  We  hold  that  the  act  of  buying  political  influence  is 
against  public  policy.  Is  it  also  illegal  under  our  statute  to  buy 
votes  and  political  influence?  The  Penal  Code,  §  665,  declares: 
"If  any  person  shall— 1.  Buy  or  sell,  or  offer  to  buy  or  sell,  a  vote, 
or  shall  be  in  any  way  concerned  in  buying  or  selling,  or  contribute 
money  or  any  other  thing  of  value  for  the  purpose  of  buying  a  vote 
at  any  election  in  this  State,  or  in  any  county  thereof;  .  .  he 
shall  be  guilty  of  a  misdemeanor.  .  .  The  hiring  of  workers 
qualifled  to  vote  in  said  election  or  primary  before  or  on  the  day  of 
election,  for  the  purpose  of  canvassing  for  or  influencing  votes  in 
behalf  of  any  candidate,  or  the  being  hired  for  said  purpose,  is 
a  misdemeanor/'  Under  the  averments  of  the  defendant's  plea,  the 
note  sued  upon  "is  void,"  and  "the  plaintiff  can  not  recover  thereon, 
for  the  reason  that  said  note  was  given  for  an  immoral  and  iUegal 
consideration,  to  wit,  to  purchase  political  influence  and  votes  in 
an  election  held  in  said  county  for  the  purpose  of  removing  the 
court-house  from  Irwinville  to  Ocilla."  There  was  evidence  tend- 
ing to  show  that  such  was  the  consideration  of  the  note  sued  on, 
and  the  jury  under  the  evidence  was  authorized  to  find  such  to  be 
the  case.  The  evidence  showed  that  W.  A.  Mitchell  and  J.  B.  D. 
Paulk  were  partners,  owning  a  certain  patent  right  to  a  fertilizer 
distributor,  and  were  without  funds  with  which  to  promote  it 
They  endeavored  to  interest  certain  citizens  of  Ocilla  in  the  patent, 
including  the  maker  of  the  note,  and  to  sell  them  a  half  interest 
in  it,  and  also  stock  in  tjie  corporation  created  to  promote  the 
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enterprise.  The  defendant  and  other  Ocilla  citizens  were  also  in- 
terested in  the  campaign  then  pending  to  have  the  county  site  of 
Irwin  county  removed  from  Irwinville  to  Ocilla.  Various  con- 
versations were  had  between  the  citizens  of  Ocilla,  including  the 
defendant,  and  one  or  both  members  of  the  firm  of  Mitchell  & 
Paulk,  which  tended  te  show  an  agreement  that  if  Mitehell  &  Paulk 
would  vote  for  and  ijse  their  political  influence  in  favor  of  Ocilla, 
the  defendant  and  the  other  citizens  of  Ocilla  associated  with 
him  in  endeavoring  to  have  the  county  site  removed  would  take 
stock  in  the  corporation  to  promote  the  patent  right.  The  evi- 
dence for  the  defendant  tended  te  show  that  Mitchell  promised 
to  vote  and  use  his  influence  for  Ocilla,  and  that  his  partner  Paulk 
would  do  the  same.  Paulk  did  not  vote  for  or  use  his  influence 
for  Ocilla,  and  Mitehell  &  Paulk  both  denied  selling  or  offering 
to  sell  their  vote  or  influence  for  Ocilla.  J.  A.  J.  Henderson 
testified  in  part  as  follows:  "There  was  a  conversation  between 
Mr.  Mitehell  and  myself,  in  which  he  told  me  if  we  would  get  up 
this  subscription  for  the  stock  for  this  patent  right  we  would  have 
the  following  of  him  and  Mr.  Paulk ;  and  he  connected  Mr,  Young 
with  it.  He  said  that  we  would  secure  that  district  over  there 
that  they  lived  in,  secure  their  influence  and  get  that  district.  I 
thought  that  was  a  fair  and  square  understending  as  I  ever  had 
[with]  anybody  in  my  life.  I  was  anxious  about  the  court-house 
removal  question,  and  they  were  rather  against  us  in  a  political 
way,  and  when  you  all  got  it  up  we  did  it  for  the  purpose  of  se- 
curing that  influence;  that  was  my  understending.  .  .  The 
only  thing  that  moved  me  to  give  the  note  was  to  get  that  political 
influence ;  that  was  the  agreement  with  Mr.  Mitchell.  I  remember 
one  conversation  with  Mr.  Paulk  in  Ocilla  before  the  election ;  and 
I  think  the  words  he  used  were,  ^Well,  if  you  take  this  stock  here 
in  Ocilla,  the  interest  in  our  patent  right,  it  is  going  to  change  my 
feelings  towards  you.  I  see  you  are  all  interested  in  me,  and  I 
will  be  more  so  towards  Ocilla.'  Our  political  feelings  had  always 
been  bad ;  that  is  the  conversation  in  substance  that  we  had.  . 
Before  the  notes  were  signed  I  had  an  agreement  with  Mr.  Mitchell, 
whereby  he  was  to  use  his  influence  in  the  election.  As  near  as  I 
can  give  it  to  you,  it  was  that  if  we  would  get  up  this  subscription, 
take  half  interest  in  this  patent  right,  Paulk  and  his  influence 
would  be  with  us  in  this  court-house  fight;  and  after  it  was  over, 
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Mr.  Mitchell  told  me  he  was  never  so  surprised  in  his  life  as  he 
was  when  John  Paulk  didn^t  do  it.  I  think  Mr.  Mitchell  did  use 
liis  influence  for  us.  The  substance  was  that  if  we  went  into  this 
company  and  carried  out  that  plan  and  got  tliese  notes,  Paulk^s 
influence  would  be  for  us.^^  R.  L.  Henderson,  a  witness  for  the 
defendant,  and  who  was  defendant  in  another  suit  on  a  similar 
note  given  by  him  to  Mitchell  &  Paulk,  testified:  "What  I  gave 
the  note  for  was  for  thfe  influence  of  Mr.  Mitchell  and  Mr.  Paulk 
to  help  us  remove  the  court-house  to  Ocilla ;  that  was  what  I  would 
consider  the  consideration.  The  negotiations  were  carried  on  by 
my  brother,  William  Henderson.  He  represented  to  me  that  that 
would  secure  the  influence  of  Mr.  Mitchell  and  Mr.  Paulk.''  Will- 
iam Henderson,  a  witness  for  the  defendant,  and  also  a  defendant 
in  his  own  case,  testified  in  part  as  follows:  "I  know  W.  A. 
Mitchell  and  J.  B.  D.  Paulk.  Along  in  May,  1907,  at  the  time 
these  distributor  notes  were  given,  there  was  a  political  campaign 
going  on  here  in  Irwin  county  about  removing  the  court-house 
from  Irwinville  to  Ocilla.  I  was  considerably  interested  in  that 
campaign  and  thought  of  nothing  else  about  that  time.  I  was  in 
favor  of  bringing  the  court-house  here.  J.  B.  D.  Paulk  had 
political  influence,  and  had  always  been  strong,  politically,  here. 
I  know  what  his  attitude  was  about  the  court-house  removal  ques- 
tion. I  didn't  hear  him  express  himself,  but  it  seemed  to  me  like 
he  ought  to  have  been  in  Ocilla.  I  discussed  this  matter  with  W.  A. 
Mitcliell  a  number  of  times  and  with  Paulk  one  time.  I  told 
Mitchell  that  there  was  a  little  politics  in  this  thing  if  nothing 
else;  and  more  politics  than  anything  else;  and  if  he  could  carry 
J.  B.  D.  Paulk  and  Joe  Young,  and  he  told  me  that  Joe's  wife  was 
already  for  Ocilla,  that  Joe  would  do  an^iihing  in  the  world  for 
him  and  they  would  help  us  in  this  election.  I  asked  him  over 
again  about  Paulk,  if  he  would  help  us;  and  he  said,  yes,  he 
would  if  we,  the  people  of  Ocilla,  got  up  this,  and  I  told  him  I 
could  get  it  right  away  if  they  would  promise  to  do  that.  He 
didn't  say  just  that  if  the  people  of  Ocilla  would  get  up  this  money 
for  this  interest,  but  that  was  what  we  were  talking  about,  and 
what  we  were  leading  to.  Mr.  Mitchell  was  wanting  to  get  stock 
for  this  patent  right,  and  I  was  wanting  him  to  promise  to  help 
us  in  the  court-house  election,  and  told  him  if  he  woidd  do  it  I 
could  get  it  up  right  oflf,  and  he  was  perfectly  willing  himself.     I 
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asked  him  if  Mr.  Paulk  would  favor  Ocilla  if  these  notes  were 
signed  up,  and  he  said  he  would;  and  I  told  him,  ^I  can  go  and 
get  it  up  in  two  hours/  ^^  Other  witnesses  for  the  defendant  testi- 
fied substantially  to  the  same  effect  as  those  above  quoted.  One 
can  not  read  the  testimony  in  this  case  and  not  be  impressed  with 
the  idea  that  it  was  understood  between  one  of  the  partners 
(Mitchell)  and  the  defendant,  J.  A.  J.  Henderson,  and  the  other 
witnesses  who  testified  that  "the  consideration  causing  me  to  sign 
this  note  and  indorse  the  others  was  the  agreement  I  had  with 
Mitchell  for  his  and  Faulk's  infiuence  in  the  election,*'  that  the 
citizens  of  Ocilla  were  to  get  the  votes  and  infiuence  of  the  firm 
of  Mitchell  and  Paulk  for  Ocilla,  in  consideration  for  the  notes. 
If  Mitchell,  a  member  of  the  firm  of  Mitchell  &  Paulk,  agreed  to 
sell,  in  connection  with  a  firm  transaction,  the  votes  and  infiuence 
of  the  firm,  such  agreement  would  taint  the  whole  transaction, 
and  his  copartner  would  be  affected.  A  contract  based  upon  such 
a  consideration  would  not  only  be  immoral  and  against  public 
policy,  but  would  be  illegal  as  well.  It  would  be  both  illegal  and 
immoral.  Such  a  contract  can  not  be  enforced  under  our  law. 
The  legislature  of  the  State,  by  the  statute  quoted  from  above,  has 
wisely  endeavored  to  throw  around  our  elections  every  safeguard 
to  prevent  corrupt  practices  at  and  preceding  elections  held  in 
this  State,  and  makes  the  buying  or  selling,  or  offering  to  buy  or 
sell,  votes  at  any  election  a  misdemeanor.  Under  section  665  of  the 
Penal  Code,  supra,  it  is  illegal,  to  sell  or  offer  to  sell  votes  "at  any 
election  in  this  State.''  If,  therefore,  the  consideration  of  the  note 
sued  on  was  in  payment  or  part  payment  for  the  political  infiuence 
and  votes  of  Mitchell  and  Paulk,  even  though  a  part  of  the  con- 
sideration was  an  interest  in  a  patent  right,  or  stock  in  a  corpora- 
tion to  promote  the  patent  right,  still  the  plaintiff  would  not  be 
entitled  to  recover  on  the  notes  as  against  the  defendant,  if  the  real 
consideration  was  based  upon  the  purchasing  of  the  votes  and 
poUtical  infiuence  of  the  payees  in  favor  of  Ocilla.  The  jury  has 
found,  in  effect,  that  such  was  the  consideration  of  the  notes  sued 
on,  and  we  think  thefe  was  suflScient  evidence  to  support  their 
verdict. 

2.  The  first,  second,  third,  and  fourth  grounds  of  the  motion 
for  a  new  trial  raised  substantially  the  same  question.  Evidence 
was  admitted  by  the  court,  over  objection,  which  tended  to  show 
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that  the  inducement  to  the  defendant  to  sign  the  note  sued  on,  and 
to  others  who  were  parties  to  the  scheme  and  who  signed  similar 
notes,  was  the  votes  and  political  influence  of  the  payees,  Mitchell 
and  Paulk,  in  helping  to  remove  the  county  site  from  Irwinville  to 
Ocilla,  where  the  defendant  and  the  others  who  signed  similar 
notes  resided.  It  is  insisted  that  the  evidence  objected  to  was 
irrelevant ;  and  that  that  which  referred  to  the  inducement  oflfered 
to  others  to  sign  similar  notes  was  as  to  a  matter  between  other 
parties.  Under  the  ruling  made  in  the  first  division  of  this  opin- 
ion, it  follows  that  evidence  which  tended  to  show  that  the  con- 
sideration of  the  note  sued  on  was  the  votes  and  political  influence 
of  the  payees  of  the  note  in  favor  of  Ocilla  was  admissible  for  that 
purpose.  It  is  diflScult  to  prove  an  express  consideration  of  the 
kind  alleged.  Xo  one  would  readily  admit  that  he  was  buying  or 
selling  a  vote.  As  one  witness  expressed  it,  "it  was  a  pretty  ticklish 
thing  coming  out  that  way  with  a  man  like  him,  to  what  looked 
like  buying  him,  and  I  wanted  to  go  as  far  as  I  could.^*  Slight 
circumstances,  therefore,  might  shed  great  light  on  such  a  trans- 
action. And  where' there  was  a  general  scheme  to  promote  a  patent 
right,  on  one  side,  and  a  general  scheme  to  have  a  county  site  re- 
moved, on  the  other  side,  conversations  between  the  parties  to  the 
two  general  schemes  which  tended  to  show  what  the  real  con- 
sideration of  the  notes  sued  on  was  were  admissible  for  that  pur- 
pose. Nor  can  it  be  said,  under  the  facts  of  this  <3a8e,  that  the 
evidence  of  some  of  the  witnesses  is  inadmissible,  as  being  res  inter 
alios  acta,  because  they  were  not  parties  to  the  present  suit. 

3.  The  fifth  ground  of  the  motion  assigns  error  because  the 
court  admitted  in  evidence,  over  objection,  the  testimony  of  the 
defendant's  witness  E.  L.  Henderson,  as  follows:  "In  a  conver- 
sation after  the  court-house  election  I  stated  to  Mr.  MitcheU  that 
was  the  consideration  of  my  note,  an,d  the  reason  I  went  into  the 
thing  was  to  help  out  in  the  removal  of  the  court-house  by  Mr. 
Paulk's  influence,  and  he,  Mr.  Mitchell,  stated  that  he  regretted 
very  much  that  J.  B.  D.  Paulk  did  not  help  us  to  remove  the  court- 
house.^'  The  objection  was  that  this  conversation  occurred  after 
the  transaction,  and  was  merely  hearsay,  and  not  binding  on  the 
parties.  This  evidence  was  admissible  as  being  in  the  nature  of 
an  admission. 

4.  The  court  allowed  H.  B.  Sutton,  one  of  the  defendants  wit- 
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nesses,  to  testif}^  over  objections  of  the  plaintiff,  as  follows:  "I 
had  a  conversation  with  W.  A.  Mitchell  during  the  court-house 
campaign  in  1907,  about  the  subscription  to  certain  stock  or  buying 
half  interest  in  a  patent  right  for  a  guano  distributor,  and  he  was 
trying  to  get  me  to  subscribe,  and  we  were  talking  about  the 
political  situation  about  removing  the  couri>-house ;  and  I  told  him 
that  I  was  very  sorry  that  J.  B.  D.  Paulk  wasn^t  with  us ;  and  he 
told  me  that  all  Ocilla  would  have  to  do  would  be  to  buy  this 
stock,  and  Paulk  would  come  in  all  right.  I  don^t  remember 
whether  I  ever  told  this  conversation  to  William  Henderson  or 
any  other  pariiies  here  in  Ocilla  or  not/*  It  is  insisted  that  this 
conversation  was  not  had  with  any  of  the  pariiies  to  this  suit,  and 
did  not  appear  to  have  been  communicated  to  either  of  them;  so 
that  no  one  could  have  contracted  on  the  faith  of  it.  We  think 
the  evidence  was  property  admitted,  for  the  reason  given  in  the 
second  division  of  this  opinion. 

5.  Error  is  assigned  on  the  refusal  of  the  couri;  to  charge  the 
jury,  as  requested  in  writing  by  plaintiff's  counsel  before  the  be- 
ginning of  the  charge  of  the  couri;,  as  follows :  "If  you  find  from 
the  evidence  that  any  member  of  the  firm  of  Mitchell  and  Paulk 
agreed  that  if  the  defendant  and  other  persons  named  in  the  de- 
fendant's answer  would  become  interested,  either  by  going  into  a 
corporation  or  otherwise,  in  a  patent  right  of  a  manure  distributor, 
and  giving  their  notes  for  their  respective  shares  or  interest  therein, 
then  Mitchell  and  Paulk,  or  either  of  them,  would  use  their  in- 
fluence in  favor  of  Ocilla  in  the  county  site  removal  contest,  but 
if  you  further  believe  that  there  was  no  agreement  whereby  Mitchell 
and  Paulk,  or  either  of  them,  was  to  sell  his  vote,  and  no  agree- 
ment whereby  either  of  said  pari;ie8  was  to  buy  any  other  person's 
vote,  or  to  corruptly  influence  any  voter,— then  I  charge  you,  that 
such  agreement  would  not  render  the  consideration  of  the  note 
illegal  and  immoral,  and  under  such  circumstances  you  should  find 
a  verdict  in  favor  of  the  plaintiff.''  Under  the  facts  of  this  case, 
this  refusal  to  charge  was  not  error. 

6.  The  plaintiff  requested  the  court  in  writing  to  charge  the 
jury  as  follows :  "A  mere  agreement  to  use  one's  influence  in  favor 
of  one  side  in  a  public  issue,  without  agreeing  to  sell  one's  vote  or 
corrupt  any  other  voter,  is  neither  illegal  nor  immoral;  and  in 
order  to  defeat  a  recovery  by  an  innocent  holder  of  a  negotiable 
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note,  it  would  have  to  appear  that  the  consideration  of  the  not€ 
was  both  immoral  and  illegal/'  Error  is  assigned  on  the  refusal 
to  so  charge.  This  request  to  charge  was  not  an  accurate  statement 
of  the  law  applicable  to  the  real  issues  of  this  ease,  and  the  court 
did  not  err  in  declining  to  so  instruct  the  jury. 

7.  A  request  to  charge  that  which  had  already  been  "charged 
in  substance"  was  properly  denied,  and  the  refusal  to  "charge  the 
same  just  as  requested"  by  counsel  for  the  plaintiff  will  not  require 
a  new  trial. 

8.  The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial.  Judgment  affirmed.     All  the  Justices  concur. 


WALL,  administrator,  v.  WALL  et  al. 

In  a  suit  by  the  personal  representative  of  a  deceased  person  against  two 
persons  to  recover  certain  described  land,  it  being  alleged  that  one  of 
the  defendants  was  in  possession  of  the  land  and  the  other  claimed  title 
to  the  same,  and  it  appearing  that  the  person  asserting  title  to  the  land 
did  so  on  the  ground  that  the  plaintiff's  decedent  had  during  his  life 
executed  a  bond  for  title  to  the  defendant  claiming  title,  and  that  the 
latter  had  paid  off  the  note  representing  the  purchase-price  of  the 
land,  it  was  not  competent  for  the  defendant  in  possession  of  the  land 
to  testify  that  during  the  lifetime  of  the  plaintiff's  decedent  the  witness 
had  seen  the  note  representing  the  purchase-money  in  the  possession  of 
the  other  defendant  who  claimed  title  to  the  land  under  the  bond  fo*- 
title  with  all  the  purchase-money  paid.  Such  testimony  was  indirectly' 
testifying  to  a  transaction  between  a  party  and  the  deceased  person,  and 
was  in  favor  of  the  party  offering  to  testify;  and  consequently  the 
evidence  fell  within  the  inhibition  contained  in  exception  1  to  |  5858 
of  the  Civil  Code. 

JA^'UABY  18,  1913. 

Complaint  for  land.  Before  Judge  Walker.  Wilkes  superior 
courf.    Xovember  10,  1911. 

S.  H.  Sibley,  for  plaintiff.    W.  A.  Sldion,  for  defendants. 

Beck,  J.  A.  G.  Wall,  as  administrator  of  Mrs.  A.  W.  Shipp, 
deceased,  brought  suit  against  Wilkes  Wall  and  W.  E.  Wall  to  re- 
cover a  tract  of  land,  it  being  alleged  that  Wilkes  Wall  was  in  pos- 
session of  the  land  and  that  he  refused  to  deliver  the  land  to  peti- 
tioner or  to  pay  him  the  profits  thereof,  and  that  W.  E.  Wall 
claimed  to  be  the  true  owner  of  said  land  and  for  that  reason  he 
was  made  a  party  to  the  case.    It  was  further  alleged  that  it  was 
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necessary  for  petitioner,  as  the  representative  of  the  decedent,  to 
recover  possession  for  the  purpose  of  paying  debts  and  making 
distribution.  The  defendants  alleged  in  their  plea  and  answer, 
that  during  her  life  Mrs.  A.  W.  Shipp  made  and  executed  to  W. 
E.  Wall  a  bond  for  title  to  the  land  described  in  plaintiflPs  petition ; 
that  said  W.  E.  Wall  had  fully  paid  the  purchase-money,  and  there 
was  then  pending  in  the  court  of  ordinary  an  application  of  W.  E. 
Wall  to  have  a  deed  executed, in  compliance  with  the  bond  for  title; 
and  that  the  real  ownership  of  the  land  was  in  W.  E.  Wall,  who 
held  under  a  bond  for  title  with  the  purchase-money  fully  paid. 
On  the  trial  the  jury  returned  a  verdict  for  the  defendant,  and  a 
motion  for  a  new  trial  by  the  plaintiff  was  overruled. 

Wilkes  Wall,  one  of  the  defendants,  testified:  "Some  time  after 
December  1st  last,  and  before  the  death  of  Mrs.  A.  W.  Shipp,  at 
Crawford,  Ga.,  I  saw  the  note  given  by  my  father,  W.  E.  Wall  Sr. 
to  Mrs.  Shipp  for  the  land  in  dispute,  in  his  possession.  I  do  not 
know  how  or  when  he  got  it,  nor  what  became  of  it.*^  This  testi- 
mony was  duly  objected  to  on  the  grounds  that  it  was  irrelevant, 
there  being  no  proof  of  how  W.  E.  Wall  Sr.  came  into  pos- 
session of  said  note,  or  for  what  purpose  he  had  it ;  and  that  the  wit- 
ness, who  was  one  of  the  defendants,  was  incompetent  to  testify 
to  the  fact,  the  opposite  party  being  the  personal  representative  of 
Mrs.  Shipp,  the  decedent;  and  that  the  fact  sought  to  be  proved 
was  legally  equivalent  to  testimony  that  W.  E.  Wall  St.  had  paid 
Mrs.  Shipp  the  note  in  her  lifetime.  The  ruling  of  the  court  ad- 
mitting the  testimony  set  forth  above  is  excepted  to  in  the  motion 
for  a  new  trial. 

We  are  of  the  opinion  that  the  objection  to  the  testimony  was 
well  taken.  It  is  provided  in  exception  1  to  §  5858  of  the  Civil 
Code,  that,  "Where  any  suit  is  instituted  or  defended  by  . 
the  personal  representative  of  a  deceased  person,  the  opposite  party 
shall  not  be  admitted  to  testify  in  his  own  favor  against  the  . 
deceased  person  as  to  transactions  or  communications,  with  such 
.  deceased  person,  whether  such  transactions  or  communica- 
tions were  had  by  such  .  .  deceased  person  with  the  party 
testifying,  or  with  any  other  person/'  Under  this  section  of  the 
code  it  would  not  have  been  competent  for  Wilkes  Wall  to  testify 
directly  to  the  fact  that  W.  E.  Wall,  had  paid  the  money  for  which 
the  note  in  regard  to  which  he  was  testifying  was  given ;  and  this 
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being  true,  he  could  not  be  permitted  to  testify  to  a  fact  which 
had  the  effect  of  establishing  and  proving  indirectly  a  transaction 
which  he  could  not  testify  to  directly.  In  the  case  of  Neely  v. 
Carter,  96  Oa.  197  (23  S.  E.  313),  in  discussing  the  ruling  of  the 
court  excluding  the  testimony  of  a  certain  Mrs.  Carter,  who  was 
incompetent  to  testify  directly  to  the  execution  of  a  certain  instru- 
ment in  writing  where  the  person  alleged  to  have  executed  the  same 
was  dead,  the  court  said  in  reference  to  her  proffered  testimony, 
which  tended  to  prove  the  fact  of  the  execution  by  the  deceased 
party  by  proof  of  the  genuineness  of  the  signature:  "We  think 
it  quite  clear  that  she  could  not  be  permitted  to  testify  indirectly 
to  that  which  she  would  not  be  permitted  to  swear  to  directly.  To 
swear  to  the  genuineness  of  a  signature  purporting  to  have  been 
made  by  one  of  the  deceased  makers  would  only  be  another  way  of 
proving  the  physical  fact  of  execution.  Such  proof  would  be  merely 
secondary  evidence,  the  object  of  which  would  be  to  supply  the 
place  of  direct  evidence  of  actual  execution,  in  a  case  where  higher 
and  more  satisfactory  proof  of  that  fact  was  not  forthcoming  or 
available.  The  policy  of  the  law,  which  clearly  would  exclude  Mrs. 
Carter  from  giving  direct  evidence  of  execution,  likewise  would 
render  her  incapable  of  giving  evidence  of  a  secondary  character 
which  would  accomplish  the  same  result,  and  which,  indeed,  would 
be  worthless  for  any  other  purpose  than  that  of  supplying  the  very 
evidence  she  would  be  precluded  from  giving  by  direct  and  positive 
proof.^*  So  here,  the  testimony  of  WUkes  Wall  that  he  saw  the 
note  in  question  in  the  hands  of  W.  E.  Wall  Sr.  would  be  worth- 
less for  any  other  purpose  than  that  of  showing  a  payment  by  W. 
E.  Wall  to  Mrs.  Shipp  of  the  money  called  for  by  the  note.  Per- 
mitting the  witness  to  testify  as  he  did  was  permitting  him  to  swear 
to  a  fact  which  tended,  on  account  of  the  presumption  that  it 
raised,  to  establish  another  fact,  when  clearly  he  could  not  have 
testified  to  the  ultimate  fact  sought  to  be  established.  We  are 
further  of  the  opinion  that  the  testimony  of  Wilkes  Wall  was  in 
his  own  favor.  In  case  of  a  verdict  for  the  plaintiff,  the  effect  of  it 
would  be  his  ejection  from  the  premises  which  he  then  held,  and 
to  render  him  liable  for  the  mesne  profits  thereof. 

It  was  held  in  the  case  of  DeNieff  v.  Howell,  138  Ga.  248  (75 
S.  E.  202),  that  in  an  action  by  the  children  of  a  former  marriage 
against  the  ^idow  of  a  deceased  grantor,  to  cancel  a  deed  on  the 
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gronndy  inter  idia,  of  its  non-delivery,  a  defendant,  who  was  a 
child  of  the  grantor  and  the  grantee,  was  not  incompetent  to  testify 
that  he  saw  the  deed  in  the  possession  of  the  grantee,  for  the 
reason  that  he  was  interested  and  his  testimony  concerned  a  decla- 
ration by  conduct  of  the  grantee  of  the  deceased  grantor,  and  that 
he  was  competent  to  testify  notwithstanding  the  grantor^s  admin- 
istrator was  a  party  to  the  case ;  and  the  ruling  that  we  have  made 
above  may  seemingly  be  in  conflict  with  that  in  the  DeNieff  case, 
but  as  a  matter  of  fact  it  is  not  essentially  in  conflict  with  it,  as  in 
the  DeNieff  case  the  party  who  was  allowed  to  testify  was  merely 
nominally  a  party  defendant  and  made  such  on  the  theory  that  all 
the  heirs  of  the  grantor  were  necessary  parties  to  cancel  the 
grantor's  deed.  The  testimony  which  he  gave,  tending  to  show  the 
delivery  of  the  deed  sought  to  be  canceled,  was  not  in  his  own  favor 
but  was  in  law  contrary  to  his  own  interest;  and  for  that  reason 
the  evidence  would  not  have  been  inadmissible  imder  the  ruling 
which  we  have  made  in  the  present  case. 

The  objection  to  the  testimony  oflEered  in  the  instant  case  should 
have  been  sustained,  and  the  court  erred  in  ruling  otherwise. 

Judgment  reversed.    All  the  Justices  concur. 


BoME  Insurance  Company  v.  Miles  et  ah 

ATKiNSOif,  J.  Under  the  pleadings  and  evidence  there  was  no  abuse  of 
discretion  in  appointing  receivers  in  this  case.  No  specific  exception  is 
taken  to  any  of  the  powers  conferred  upon  the  receivers,  and  no  ruling 
is  made  in  regard  thereto. 

Judgment  affirmed.    All  the  JiMticea  concur, 

Januaby  18,  1913. 

Receivership.  Before  Judge  Maddox.  Floyd  superior  court. 
August  7,  1912. 

Dean  &  Dean  and  F.  M.  Hunt,  for  plaintiff  in  error. 

Copeland,  Hamilton  &  Hutchens,  M.  B,  Euhanks,  Lipscomb,  Wil- 
lingham  &  Wright,  and  Maddox  £  Doyal,  contra. 
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LEONARD  V.  AMERICAN  LIFE  &  ANNUITY  COMPANY. 

1.  A  mutual  life  insurance  company  prepared  a  form  of  contract  for  sale 
by  its  agent  to  certain  persons  taking  insurance,  which  named  the  in 
sured  as  "local  inspector,"  and 'stated  that  he  agreed,  upon  written  re- 
quest, to  furnish  information  on  certain  subjects,  which  he  might  be 
able  to  obtain  without  expense  to  himself.  It  recited  that,  in  consider- 
ation thereof,  the  company  agreed  to  create  a  fund  equal  to  $1.25  for 
each  $1,000  of  insurance  in  force  in  Georgia,  and  also  twenty-five 
cents  for  each  $1,000  of  insurance  in  force  in  the  United  States,  Georgia 
excepted,  which  should  be  written  in  each  and  every  year  for  ten  years 
after  the  first  day  of  September,  1911,  and  all  renewals  thereof  for 
twenty  years  succeeding  that  date.  The  total  fund  was  to  be  divided 
into  one  thousand  equal  shares,  and  each  ''local  inspector **  who  should 
pay  to  the  company  the  annual  premium  on  $5,000  of  insurance  and 
perform  the  other  duties  required  by  the  contract  would  be  entitled  to 
one  share  therein.  Until  contracts  to  the  nimiber  of  one  thousand 
should  be  sold,  the  amount  to  be  paid  to  each  share  would  be  pro- 
portioned to  the  number  issued.  Held,  that  this  was  a  special  discrim- 
inatory contract  prohibited  by  the  twentieth  section  of  the  act  of 
August  19,  1912   (Acts  1912,  p.  129). 

2.  The  prohibition  contained  in  the  act  mentioned  against  the  selling  or 
offering  for  sale  of  special  contracts,  or  any  other  form  of  policy  or 
contract  whereby  any  discrimination  is  allowed  to  any  particular  person, 
is  not,  as  a  whole,  violative  of  the  clause  contained  in  the  State  con- 
stitution, or  that  in  the  fourteenth  amendment  of  the  Federal  con- 
stitution, which  declares  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 

(a)  This  is  true  although  prior  to  the  passage  of  the  act  an  insurance 
company  may  have  appointed  an  agent  in  a  certain  territory  for  a 
period  of  two  years,  with  authority  to  canvass  for  insurance  and  to 
secure  and  tender  to  the  company  such  special  contracts. 

3.  The  twentieth  section  of  the  act  of .  1912  is  not  unconstitutional  as 
being  violative  of  the  clause  of  the  constitution  of  the  State  which 
declares  that  laws  of  a  general  nature  shall  have  uniform  operation 
throughout  the  State,  and  no  special  law  shall  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an  existing  general  law;  and 
that  no  general  law  affecting  private  rights  shall  be  varied  in  any 
particular  case  by  special  legislation. 

4.  The  section  of  the  act  mentioned  is  not  invalid  on  the  groimd  that  it 
contravenes  the  clause  of  the  constitution  of  the  State  which  declares 
that  protection  to  person  and  property  is  the  paramoimt  duty  of  gov- 
ernment, and  shall  be  impartial  and  complete. 

5.  After  the  twentieth  section  of  the  act  had  prohibited  contracting  for 
rebates  and  the  sale  or  offering  for  sale  of  special  discriminatory  in- 
surance contracts,  a  clause  which  declared  that,  until  January  Ist, 
1915,  "the  provisions  of  this  section  shall  not  apply  to  any  life  in- 
surance company  now  in  process  of  formation  under  commission  from 
the  Secretary  of  State,  which  will  do  a  non-participating  business  only/' 
was  an  arbitrary  discrimination  in  favor  of  the  company  or  companies 
thus  sought  to  be  temporarily  exempted,  and  was  violative  of  the  clause 
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of  the  fourteenth  amendment  of  the  constitution  of  the  United  States, 
which  declares  that  no  State  shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws. 

6.  The  •  unconstitutional  and  invalid  proyision  is  not  so  essential  and  in- 
separable a  part  of  the  general  legislative  purpose  that  the  entire  twen- 
tieth section  of  the  act  must  fall  with  it.  But  such  clause  can  be 
stricken  from  the  section,  and  the  remainder  be  left  to  stand. 

7.  There  was  no  error  in  refusing  the  injunction  prayed,  on  any  of  the 
grounds  on  which  it  was  sought. 

January  18,  1913. 

Petition^  for  injunction.  Before  Judge  Bell.  Fulton  superior 
court    September  13,  1912. 

Payne  &  Jones,  for  plaintiff. 

Smith  &  Hastings  and  Walter  McElreath,  for  defendant. 

Lumpkin,  J.  F.  W.  Leonard  filed  his  equitable  petition  against 
the  American  Life  and  Annuity  Company,  seeking  to  enjoin  the 
defendant  "from  breaching'^  its  contract  with  him  and  refusing  to 
accept  applications  for  ceri»in  special  insurance  contracts,  of 
the  character  described  in  the  first  division  of  the  opinion.  He 
alleged  that  the  damages  would  be  irreparable.  Xo  point  was 
made  as  to  the  necessity  for  equitable  relief,  but  the  case 
was  made  to  turn  on  two  questions :  (1)  Did  the  contract  which  the 
plaintiff  claimed  the  right  to  sell  fall  within  the  prohibition  con- 
tained in  the  twentieth  section  of  the  act  of  August  19,  1912 
(Acts  1912,  pp.  119,  129)  ?  (2)  If  so,  is  that  section  unconstitu- 
tional on  any  of  the  grounds  of  attack  made  upon  it,  and  which 
will  be  found  in  the  opinion?  The  presiding  judge  refused  an  in- 
junction, and  the  plaintiff  excepted. 

1.  The  twentieth  section  of  the  act  of  August  19,  1912  (Acts 
1912,  pp.  119,  129),  regulating  insurance,  prohibits  contracting  for 
rebates  of  premiums  and  the  sale  of  "any  special  contract,  board 
contract,  or  any  other  form  of  policy  or  contract  whereby  any  dis- 
crimination in  any  form  or  character  is  allowed  to  any  particular 
person  or  persons;  provided,  however,  that  until  the  first  day  of 
January,  1915,  the  provisions  of  thi»  section  shall  not  apply  to 
any  life  insurance  company  now  in  the  process  of  formation  under 
commission  from  the  Secretary  of  State,  which  will  do  a  non-par- 
ticipating business  only.^'  The  contract  which  the  plaintiff  con- 
tends that  he  has  a  right  to  sell  clearly  falls  within  this  prohibition. 
By  its  terms  a  fund  is  to  be  provided  for  the  benefit  of  the  liolders 
of  contracts  of  this  character,  which  is  not  for  the  benefit  of  other 


Digitized  by 


Google 


276  LEONARD  V.  AMERICAN  LIFE  &  ANNUITY  CO.  ( I39 

policyholders  in  this  company.  It  makes  a  discrimination.  Nomi- 
nally the  policyholder,  who  takes  this  special  contract  is  called  a 
"local  inspector/^  and  it  is  recited  that  he  agrees  to  furnish  to  the 
company  certain  information  and  suggestions,  on  written  request. 
But  he  receives  the  benefit  of  a  division  of  the  fund  provided,  re- 
gardless of  whether  he  renders  any  service  or  not,  and  irrespective 
of  the  extent  thereof.  The  plaintiflP  does  not  claim  that  the  com- 
pany comes  under  the  exemption  contained  in  that  section. 

2.  The  twentieth  section  of  the  act  of  1912  is  attacked  as  un- 
constitutional on  several  grounds.    It  is  argued  that  the  plaintiff 
had  a  contract  with  the  defendant  to  act  as  its  agent  for  a  term  of 
two  years,  and  was  authorized  to  sell  these  special  contracts,  and 
that  the  act  was  violative  of  the  clauses  of  the  State  and  Federal 
constitutions  which  declare  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law.     It  was  not 
alleged  that  the  contract  between  the  plaintiff  and  the  company 
expressly  provided  that  he  should  have  the  right  to  sell  these  con- 
tracts.   But  whether  it  did  or  not,  this  contention  as  to  the  entire 
section  is  unsound.    If  it  were  otherwise,  the  police  power  of  the 
State  coidd  be  practically  destroyed  by  the  simple  device  of  mak- 
ing a  contract  to  do  a  certain  thing  while  a  bill  was  on  its  passage, 
the  purpose  of  which  was  to  prohibit  the  doing  of  such  thing.    Reg- 
ulation of  insurance  business  is  unquestionably  within  the  power 
of  the  legislature.    Atlantic  Coast  Line  R.  Co,  v.  State,  135  Ghi. 
545  (69  S.  E.  725,  32  L.  R.  A.  (K  S.)  20) ;  Washington  v.  At- 
lantic  Coast  Line  R.  Co.,  136  Ga.  638  (71  S.  E  1066,  38  L.  R.  A. 
(N.  S.)  S6) ;  State  v.  W.  <&  A.  R.  Co.,  138  Ga.  835  (76  S.  E.  577)  ; 
Louisville  &  Xashville  R.  Co.  v.  Motley,  219  U.  S.  467  (31  Sup.  Ct. 
265,  55  L.  ed.  297) ;  Orient  Insurance  Co.  v.  Daggs,  172  U.   S. 
557  (19  Sup.  Ct.  281,  43  L.  ed.  552) ;  Chicago  Life  Ins.  Co.  t\ 
Needles,  113  U.  S.  574  (5  Sup.  Ct.  681,  28  L.  ed.  1084). 

3.  The  section  of  the  act  under  consideration  is  further  attacked 
on  the  ground  tliat  it  violates  the  clause  of  the  State  constitution 
which  declares  that  laws  of  a  general  nature  shall  have  uniform 
operation  tliroughout  the  State,  and  no  special  law  shall  be  enacted 
in  any  case  for  which  provision  has  been  made  by  an  existing 
general  law;  and  that  no  general  law  affecting  private  rights  sliall 
be  varied  in  any  particular  case  by  special  legislation.  Civil  Code, 
§  6301.    The  act  is  not  subject  to  this  objection.    It  is  not  a  case 
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of  a  pre-existing  general  law,  sought  to  be  varied  by  a  special  law. 
All  of  the  provisions  are  in  the  same  act.  Whether  they  are  subject 
^  attack  on  the  ground  that  they  seek  to  make  an  arbitrary  dis- 
crimination is  another  question. 

4.  There  is  also  no  merit  in  the  contention  that  the  section  of 
the  act  violates  the  provision  of  the  State  constitution  which  de- 
clares that  protection  to  person  and  property  is  the  paramount  duty 
of  government  and  shall  be  impartial  and  complete.  Civil  Code, 
§  6359. 

5.  The  twentieth  section  of  the  act  is  still  further  attacked  on 
the  groimd  that  it  declares  that,  until  January  1,  1915,  its  pro- 
visions "shall  not  apply  to  any  life  insurance  company  now  in  the 
process  of  formation  under  commission  from  the  Secretary  of  State, 
which  will  do  a  non-participating  business  only.''  It  is  argued  that 
this  clause  constitutes  discriminatory  class  legislation,  and  violates 
the  provision  of  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  which  declares  that  no  State  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws,  and 
that  this  renders  the  entire  section  void.  The  legislature  has  power 
to  make  reasonable  classifications  of  subjects  of  legislation,  and  to 
deal  with  such  classes  separately.  But  it  has- no  power  to  make 
arbitrary  discriminations  in  favor  of  certain  persons  or  corpora- 
tions, as  against  others  in  like  circumstances.  Barbier  v,  Connolly, 
113  U.  S.  27  (5  Sup.  Ct.  357,  28  L.  ed.  923) ;  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  560  (22  Sup.  Ct.  431,  46  L.  ed. 
679).  The  Supreme  Court  of  the  United  States  has  said  that 
classification  "must  always  rest  upon  some  difference  which  bears 
a  reasonable  and  just  relation  to  the  act  in  respect  to  which  tlie 
classification  is  proposed,  and  can  never  be  made  arbitrarily  and 
without  such  basis,"  and  that  "arbitrary  selection  can  never  be 
justified  by  calling  it  classification.  The  equal  protection  demanded 
by  the  Fourteenth  Amendment  forbids  this.''  Gulf,  Colorado  & 
Santa  Fe  Ry.  v.  Ellis,  165  U.  S.  150,  155,  160,  165  (17  Sup.  Ct. 
255,41    L.  ed.  666). 

Is  the  exemption  here  sought  to  be  granted  a  legitimate  classifi- 
cation or  an  arbitrary  discrimination?  It  does  not  put  in  one 
class  companies  which  will  do  a  participating  business  and  in 
another  companies  which  will  do  a  non-participating  business,  and 
treat  the  members  of  each  class  alike.    But,  having  divided  compa- 
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nies  according  to  the  character  of  the  business  to  be  done  by  them, 
it  takes  the  class  of  companies  which  will  do  a  non-participating 
business,  and  seeks. to  relieve  certain  members  of  that  class  for  a 
time  from  the  operation  of  a  prohibition  which  had  already  been 
made,  covering  the  whole  class.  Do  they  form  a  legitimate  sub- 
class? On  what  basis?  It  is  not  that  in  their  organization  or 
character  they  will  diflfer  in  any  material  respect  from  other  com- 
panies doing  a  non-participating  business,  nor  that  the  business  to 
be  done  by  them  will  be  different  from  that  done  by  others  of  like 
nature,  but  the  discrimination  rests  solely  on  the  groimd  that,  at 
the  time  when  the  act  became  a  law,  they  were  in  process  of  forma- 
tion. The  great  beneficial  purposes  of  the  act  were  in  the  direction 
of  uniformity  of  operation  under  like  circumstances,  and  protection 
of  policyholders  and  the  public  against  harmful  practices.  One 
of  the  things  which  was  declared  to  be  wrong  and  prohibited  was 
contracting  to  give  rebates;  another  was  the  oflfering  or  selling  of 
these  special  contracts  providing  for  advantages  and  discriminations 
in  favor  of  some  of  those  insured  against  others.  How  will  this 
be  any  less  an  evil  if  indulged  in  by  a  company  which  was  in  proc- 
ess of  formation  on  August  19,  1912,  the  date  when  the  act  was 
approved?  If  a  company  completed  itq  formation, a  day  before  the 
act  was  passed,  the  contracting  for  rebates  and  the  selling  of  these 
special  contracts  by  it  would  be  prohibited.  If  a  company  began 
its  formation  on  the  day  after  the  act  was  passed,  such  rebates  and 
sales  would  be  forbidden.  But  if  it  was  in  process  of  formation  on 
that  day,  it  could  for  two  years  indulge  in  contracting  for  rebates 
and  discriminations  forbidden  to  others  doing  exactly  the  same 
class  of  business  and  desiring  to  sell  the  same  sort  of  contracts. 

It  was  suggested  that  companies  then  in  process  of  formation 
may  be  presumed  to  have  been  organized  with  a  view  to  the  existing 
law,  and  to  have  planned  their  finances  accordingly.  But  is  this 
any  the  less  true  of  companies  organized  before  the  act?  On  the 
contrary,  they  completed  their  organization  and  began  business 
without  notice  of  any  probable  change  in  the  law,  while  a  company 
which  had  not  completed  its  formation  when  the  law  was  on  its 
passage  and  when  it  was  enacted,  before  entering  the  field  of  active 
insurance  business,  had  notice  and  an  opportunity  to  adjust  itself 
to  the  law.  If  there  were  any  difference  in  the  status  of  the  two  in 
this  respect,  it  would  not  be  in  favor  of  the  beneficiaries  of  the 
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proviso.  In  fact  there  is  no  real  classification  at  all,  but  an  effort 
to  give  to  such  companies  a  business  advantage  denied  to  others 
of  like  kind,  based  on  no  difference  in  character  or  business,  but 
only  on  being  in  process  of  formation.  Such  an  effort  to  discrim- 
inate is  just  what  the  constitution  forbids. 

The  "infant  industry"  suggestion,  as  a  basis  for  giving  an  undue 
advantage  to  one  company,  or  a  few  companies,  does  not  impress  us. 
It  is  too  familiar  as  the  argument  of  individuals  or  corporations 
which  desire  special  privileges  and  unjust  discriminations  to  be 
granted  in  their  favor. 

6.  Is  this  unconstitutional  provision  such  an  integral  and  es- 
sential part  of  the  twentieth  section  of  the  act  that  the  entire  section 
must  fall  with  it,  or  can  this  void  provision  be  stricken  and  leave 
the  rest  to  stand?  If  a  statute  is  in  part  valid,  and  in  part  in- 
valid, and  the  objectionable  portion  is  so  connected  with  the  general 
scheme  of  the  statute  that  it  can  not  be  stricken  out  and  effect  be 
given  to  the  legislative  intent,  the  statute  must  fall.  But  although 
a  statute  can  not  be  sustained  in  whole,  the  courts  will  uphold  it 
in  part,  if  it  is  reasonably  certain  that  to  do  so  will  correspond 
with  the  main  purpose  which  the  legislature  sought  to  accomplish 
by  its  enactment,  and  if,  after  striking  the  invalid  part,  enough 
remains  to  accomplish  that  purpose.  Lee  v.  X^cher,  130  Oa,  43, 
50  (60  S.  E.  164) ;  Pearson  v.  Bass,  132  Ga.  117  (63  S.  E.  798) ; 
Xoel  r.  People,  187  111.  587  (79  Am.  St.  E.  239,  58  N.  E.  616, 
52  L.  K.  A.  287) ;  National  Cotton  Oil  Co.  v.  Texas,  197  XJ.  S. 
115  (25  Sup.  Ct.  379,  49  L.  ed.  689). 

The  act  here  under  consideration  comprehends  a  general  legisla- 
tive scheme  looking  toward  standardization  and  uniformity  under 
like  circumstances,  and  the  protection  of  policyholders  and  the 
public.  The  twentieth  section  has  a  general  purpose  to  prevent 
rebates  and  "special"  or  "board"  contracts,  or  other  discrimina- 
tory insurance  contracts.  The  proviso  does  not  exempt  permanently 
any  company  from  this  legislative  purpose.  It  undertakes  for 
about  two  years  and  a  half  to  suspend  the  application  of  the  statute 
to  certain  special  companies  in  process  of  formation,  but  after  that 
even  they  are  to  fall  within  the  legislative  scheme.  Of  necessity 
the  number  of  companies  in  that  situation  on  the  date  when  the 
law  was  approved  was  small.  Indeed  only  one  or  two  companies 
answering  the  description  have  been  brought  to  our  attention  by 
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counsel;  and  the  attorney  for  one  of  them  asked  leave  to  file  a 
brief.  We  thus  have  a  general  and  consistent  legislative  purpose, 
with  only  an  effort  to  temporarily  exempt  one  company,  or  a  very 
few  companies,  from  one  of  its  provisions.  It  is  not  contended  that 
this  should  invalidate  the  entire  act;  nor  do  we  think  it  should 
destroy  the  entire  twentieth  section.  The  unconstitutional  clause 
can  be  stricken  out  and  the  remainder  be  left  to  stand  unaffected, 
and  as  carrying  out  the  general  legislative  intent. 

In  this  respect  the  case  before  us  differs  from  that  of  Connolly 
V.  Union  Sewer  Pipe  Co.,  supra.  There  the  general  provisions  of 
the  act  applied  to  all  persons,  firms,  corporations,  or  associations 
combining  their  skill  or  capital  for  certain  specified  purposes  tend- 
ing toward  restriction  of  trade  or  controlling  of  prices.  One  sec- 
tion declared  that  the  statute  should  not  apply  to  agriculturists  or 
live-stock  dealers  in  respect  of  their  products  or  stock  in  hand.  It 
was  held  that  this  was  an  unconstitutional  discrimination.  Then 
arose  the  question  whether  the  entire  act  was  void  or  only  the 
attempted  exemption.  On  this  subject  Mr.  Justice  Harlan  said 
(p.  664) :  "It  can  not  be  said  that  the  exemption  made  by  the  ninth 
section  of  the  statute  was  of  slight  consequence,  as  affecting  the 
general  public  interested  in  domestic  trade  and  entitled  to  be  pro- 
tected against  combinations  formed  to  control  prices  for  their  own 
benefit;  for  it  can  not  be  disputed  that  agricultural  products  and 
live  stock  in  Illinois  constitute  a  large  part  of  the  wealth  of  the 
State."  That  case  arose  in  the  Federal  court.  This  arose  in  the 
State  court,  a  special  function  of  which  is  to  construe  State  statutes. 
We  construe  the  one  before  us  to  carry  out  the  legislative  purpose, 
with  the  small  and  separable  unconstitutional  feature  omitted. 

7.  The  presiding  judge  did  not  err  in  denying  the  injunction 
on  any  of  the  grounds  urged  by  the  plaintiff  in  error.  The  refer- 
ence to  the  case  of  Standard  Oil  Co.  v.  United  States,  221  U.  S. 
1,  69,  106  (31  Sup.  Ct.  502,  55  L.  ed.  619,  34  L.  R.  A.  (X.  S.) 
834,  25  Ann.  Cas.  734) —see  also  United  States  v.  American  To- 
bacco Co.,  221  U.  S.  106  (31  Sup.  Ct.  632,  55  L.  ed.  663)— arising 
under  the  act  of  Congress  of  July  14,  1890,  c.  708,  called  the  Sher- 
man act  (26  Stat.  289,  U.  S.  Comp.  St.  2354),  requires  no  dis- 
cussion. Those  cases  have  no  bearing  on  this.  Of  course  the  pro- 
hibition contained  in  the  twentieth  section  of  the  act  did  not  pre- 
vent charging  different  rates  of  premiums  for  persons  of  different 
ages,  or  the  like.    Judgment  affirmed.    All  the  Justices  concur. 
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BOGERS  V.  TOLIVER. 

In  an  action  against  an  individual  for  causing  the  plaintiff  to  be  taken 
into  custody  on  a  charge  of  felony,  evidence  affording  reasonable  and 
probable  cause  of  suspicion  of  the  ilefendant's  guilt  is  admissible  in 
mitigation  of  damages. 

Januabt  18,  1913. 

Action  for  damages.  Before  J.  J.  Northcutt,  judge  pro  hac  vice. 
Cobb  superior  court.    August  28,  1911. 

A.  N.  Edwards  and  Mozley  &  Moss,  for  plaintiff  in  error. 

William  Attaway  and  Oober  &  Oriffin,  contra. 

Evans,  P.  J.  The  action  is  for  false  imprisonment.  The  de- 
fendant was  a  widower,  whose  household  consisted  of  himself,  three 
sons,  and  a  daughter  about  seventeen  years  of  age.  One  night  the 
defendant  and  his  two  older  boys,  returning  home  from  their  place 
of  business,  upon  reaching  their  home,  observed  some  one  run  off 
from  the  rear  of  the  house.  The  defendant  applied  to  the  marshal 
of  the  town  to  arrest  the  plaintiff,  stating  that  he  had  seduced  the 
defendant's  daughter,  and  that  he  was  apprehensive  he  would  run 
away.  The  marshal  arrested  the  plaintiff  and  put  him  in  the  town 
calaboose,  informing  him  that  he  was  arrested  on  the  charge  of 
seduction.  The  next  morning  he  was  transferred  to  the  county 
jail,  where  he  was  kept  the  remainder  of  the  day,  when  he  was 
discharged.  Immediately  after  his  discharge  the  plaintiff  was  mar- 
ried to  the  defendant's  daughter.  Xo  warrant  was  issued  for  the 
plaintiff's  arrest,  and  it  appeared  from  the  testimony  of  the  marshal 
that  the  plaintiff  in  his  presence  requested  the  defendant  not  to 
swear  out  a  warrant  against  him,  and  there  was  no  justice  of  the 
peace  in  town  at  that  hour  in  the  morning.  The  plaintiff  was 
about  seventeen  years  old. 

On  the  trial  the  defendant  offered  to  prove  that  on  reaching  his 
liome  that  night  he  and  his  sons  who  were  with  him  were  informed 
by  his  small  son  that  the  fleeing  man  was  the  plaintiff,  and  by  his 
daughter  that  she  had  been  seduced  by  the  plaintiff.  The  court 
repelled  the  testimony.  Evidence  of  reasonable  suspicion  of  felony 
may  be  given  in  mitigation  of  damages  in  an  action  of  false  im- 
prisonment. Chuin  V,  Morris,  2  C.  &  P.  361;  Cowles  v.  Dunbar, 
2  C.  &  P.  565;  Perkins  v,  Vaughan,  9  Jur.  1114.  The  case  last 
cited  was  an  action  against  a  private  individual  for  giving  the 
plaintiff  into  custody  on  a  charge  of  forgery.     On  the  trial  the 


Digitized  by 


Google 


282  OCTOBER  TERM,  1912.  (139 

defendant  was  allowed  to  prove  that  when  he  presented  a  bill  of 
exchange,  which  he  had  received  from  the  plaintiff  in  pa3mient  of  a 
debt,  to  the  acceptor^  the  latter  denounced  the  acceptance  as  a 
forgery.  This  evidence  was  h^ld  to  be  admissible;  Tindall,  C.  J., 
observing  "that  what  was  said  by  [the  acceptor]  was  part  of  the 
res  gestae,  and  may  properly  be  received  in  mitigation  of  damages 
under  the  issue  of  not  guilty.^'  The  rule  of  the  English  courts 
seems  to  be  sound,  and  has  been  followed  by  several  American 
jurisdictions,  and  by  our  own  court.  Mitchell  v.  Malone,  77  Oa. 
301 ;  19  Cyc.  370;  Reuck  v.  McGregor,  32  N.  J.  L.  70.  Under  the 
evidence  we  think  the  withholding  of  this  testimony  was  prejudicial 
to  the  defendant.  He  should  have  been  permitted  to  prove  that  he 
was  not  acting  maliciously  and  without  probable  cause,  in  that  he 
had  information  that  the  defendant  had  seduced  his  daughter ;  and 
whether  or  not  this  circumstance  was  reasonable  and  probable  cause 
of  suspicion  was  a  question  for  the  jury,  to  be  considered  in  miti- 
gation of  damages. 

Judgment  reversed.     All  the  Justices  concur. 


Miller  v.  Miller. 


Fish,  C.  J.  1.  "Cruel  treatment"  within  the  meaning  of  Civil  Code, 
f  2946,  which  provides  that  such  treatment  shall  be  ground  for  divorce, 
is  the  wilful  infliction  of  pain,  bodily  or  mental,  upon  the  complaining 
party,  such  as  reasonably  justifies  an  apprehension  of  damage  to  life, 
limb  or  health.     Btoner  v.  Stoner,  134  Ga.  368    (67  S.  E.  1030). 

(o)  Accordingly,  where  upon  the  trial  of  an  action  for  divorce  there  was 
evidence  to  the  effect  that  the  libelant,  being  a  woman  undergoing  "the 
change  of  life,"  was  during  such  time  falsely  and  repeatedly  charged 
by  the  defendant,  and  in  her  presence,  with  incestuous  adultery  with 
her  brother,  and  these  charges  produced  such  mental  pain  to  the  libelant 
as  to  cause  her  to  become  so  ill  as  to  make  it  necessary  to  keep  her 
in  bed,  at  times  for  as  long  as  two  weeks,  and  there  was  no  evidence 
of  condonation  on  her  part,  the  jury  were  authorized  to  find  a  verdict 
for  a  total  divorce  in  behalf  of  the  libelant  on  the  ground  of  cruel 
treatment. 

2.  On  the  trial  of  a  divorce  case,  where  the  defendant  merely  resisted  the 
granting  of  a  divorce  to  the  libelant,  it  i»  not  cause  for  the  grant  of  a 
new  trial  on  behalf  of  the  defendant  that  the  verdict  found  generally 
in  favor  of  the  libelant  for  a  total  divorce,  without  in  express  terms 
referring  to  the  status  or  disabilities  of  the  defendant. 

Judgment  affirmed.    All  the  Justices  concur. 
January  18,  1913. 
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Libel  for  divorce.    Before  Judge  Maddox.    Floyd  superior  court. 
January  2,  1912. 

Copeland,  Hamilion  &  Hutchens  and  W.  M.  Henry,  for  plaintiff 
in  error.    W.  E,  Mann  and  Maddox  &  Doyal,  contra. 


PAYXE  et  aL  v.  PONDER. 

A  real  estate  broker  brought  suit  against  two  defendants,  alleging  in 
brief  as  follows:  The  defendants  represented  that  they  were  the  owners 
of  certain  described  real  estate,  and  authorized  him  to  sell  it,  agree- 
ing to  pay  him  a  commission  of  five  per  cent,  on  the  first  $2,000  of  the  * 
purchase-price,  and  two  and  one  half  per  cent,  on  the  price  in  excess  of 
that  amount.  Plaint iflf  secured  a  written  offer  from  certain  named 
persons,  who  agreed  to  pay  a  stated  amount  on  certain  named  terms. 
The  defendants  accepted  the  offer  in  writing,  and  agreed  to  pay  him 
commissions.  There  were  no  duties  or  obligations  devolving  upon  him, 
t)ther  than  to  secure  purchasers  ready,  willing,  and  able  to  buy  upon 
the  terms  stipulated  by  the  defendants,  *^ which  petitioner  did;"  but 
the  defendants  refused  to  pay  the  commissions,  stating  that  the  trade 
did  not  go  through.  Held,  that  the  petition  was  good  as  against  a 
general  demurrer. 

Jantjaby  18,  1913. 

Complaint.  Before  Judge  Bell.  Fulton  superior  court  October 
26,  1911. 

John  M.  Ponder  brought  suit  against  J.  Carroll  Payne  and  E. 
Woodruff,  alleging  in  substance  as  follows:  The  defendants  rep- 
resented to  the  plaintiff  that  they  were  the  owners  of  certain  real 
estate  located  at  the  southeast  comer  of  Marietta  Street  and  North 
Avenue  in  the  City  of  Atlanta,  and  listed  it  for  sale  with  the 
plaintiff,  who  is  a  real  estate  agent,  authorizing  him  to  sell  it,  and 
agreeing  to  pay  him  a  commission  of  five  per  cent.,  on  the  first 
$2,000,  and  two  and  one  half  per  cent,  on  the  excess  of  the  pur- 
chase-price above  that  amount.  Plaintiff  obtained  a  written  offer 
from  two  proposed  purchasers,  and  this  was  accepted  by  the  de- 
fendants.   The  offer  and  acceptance  were  as  follows : 

"Atlanta,  Fulton  County,  Ga.,  April  21st,  1911.  We  hereby 
agree  to  pay  J.  Carroll  Payne  &  E.  Woodruff  on  the  following 
terms:  Purchase-price  $48,387.50,  cash  payment  $16,387.50,  bal- 
ance to  be  divided  into  two  installments,  payable  after  date  fixed 
for  making  each  payment,  as  follows:  $16,000.00  on  or  before  one 
year,  at  6%  interest,  and  $16,000.00  on  or  before  two  years,  at 
6fo  interest,— for  the  following  described  property,  to  wit :  Located 
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on  the  southeast  comer  of  Marietta  Street  and  North  Ave.,  and 
being  in  size  as  follows:  127.6x190.8x208.3x147;— also  that  prop- 
erty located  on  the  northeast  comer  of  Marietta  and  Harwell  Place 
or  Street,  size  195.2x192x145.4x160,  as  per  plat  0.    P.  Kaufman, 

C.  E.,  April  16,  1907. 

"We  have  this  day  deposited  with  John  M.  Ponder,  Eeal  Estate 
Agent,  16  Auburn  Ave.,  the  sum  of  one  hundred  dollars,  as  a  part 
of  the  above  named  purchase-money,  to  bind  this  trade,  a  reasonable 
length  of  time  being  allowed  for  the  examination  of  titles  by  my 
attorney.  If  said  titles  are  good,  we  agree  to  make  settlement  at 
once ;  but  if  said  titles  are  not  good  or  can  net  be  made  good  within 
a  reasonable  length  of  time,  the  said  cash  payment  is  to  be  returned 
to  us  and  this  trade  cancelled.  It  being  agreed  that  no  days  will 
be  allowed  for  the  acceptance  or  rejection  of  this  offer.     [Signed] 

D.  Rozinsky,  Samuel  Mann,  Purchasers. 

"We  accept  the  above  offer  upon  the  terms  and  conditions  therein 
named,  and  guarantee  the  titles  to  be  good,  and  agree  to  pay  John 
M.  Ponder,  Agent,  a  commission  on  the  gross  amount  as  follows: 
Five  per  cent,  on  amount  up  to  $2,000.00  and  two  and  one  half 
per  cent,  on  amount  of  $46,387.50.     [Signed]  J.  Carroll  Payne, 

E.  Woodruff,  Owners,  by  J.  Carroll  Pajne.^' 

In  accepting  the  offer  made  by  the  customers  procured  by  the 
plaintiff,  the  defendants  agreed  to  pay  the  plaintiff  the  commissions 
above  stated,  but  they  have  refused  so  to  do.  One  of  the  defendants, 
PajTie,  in  the  presence  of  plaintiff,  informed  one  of  said  purchasers 
that  the  trade  "was  off.^^  The  reason  offered  by  the  defendants 
to  plaintiff  for  their  failure  to  pay  the  commission  was  that  the 
trade  did  not  go  through.  "Under  the  terras  of  his  contract  with 
the  defendant,  his  right  to  commission  is  not  contingent  upon  the 
final  consummation  of  the  trade,  delivery  of  the  property,  or  pay- 
ment of  the  purchase-price ;  that  there  were  no  duties  or  obligations 
devolving  upon  him  other  than  to  secure  purchasers  ready,  willing, 
and  able  to  buy  upon  the  terms  stipulated  by  the  defendant,  which 
petitioner  did."  In  closing  the  trade  the  purchasers  paid  $100  to 
the  plaintiff,  and  this  should  be  credited  on  the  commissions  due  to 
him,  leaving  a  balance  of  $1,159.69. 

The  defendants  demurred  generally  to  the  petition.  The  de- 
murrer was  overruled,  and  the  defendants  excepted. 

Payne  &  Jones,  for  plaintiffs  in  error. 

Etheridge  &  Etheridge,  contra. 
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Lumpkin,  J.  (After  stating  the  foregoing  facts.)  The  general 
rule  as  to  when  a  broker  has  earned  his  commission  is  thus  stated 
in  the  code:  "The  fact  that  property  is  placed  in  the  hands  of 
a  broker  to  sell  does  not  prevent  the  owner  from  selling,  unless 
otherwise  agreed.  The  broker^s  commissions  are  earned  when, 
during  the  agency,  he  finds  a  purchaser  ready,  able,  and  willing 
to  buy,  and  who  actually  offers  to  buy  on  the  terms  stipulated  by 
the  owner/*  Civil  Code,  §  3587.  The  petition  alleged,  that  the 
broker  procured  two  purchasers  who  made  a  written  proposition 
to  purchase  on  terms  stated,  and  this  was  accepted  in  writing  by 
the  sellers,  by  whom  he  was  employed;  that  "there  were  no  duties 
or  obligations  devolving  upon  him  other  than  to  secure  purchasers 
ready,  willing,  and  able  to  buy  upon  the  terms  stipulated  by  the 
defendants,  which  petitioner  did"  (italics  ours) ;  and  that,  under 
the  terms  of  his  contract,  his  right  to  a  commission  was  not  con- 
tingent upon  the  final  consummation  of  the  trade,  delivery  of  the 
property,  or  payment  of  the  purchase-money.  We  might  stop  here 
and  aflOrm  the  judgment  by  merely  stating  that  these  allegations, 
treated  as  true,  are  sufficient,  under  the  terms  of  the  section  of  the 
code,  to  withstand  a  general  demurrer.  The  argument,  however, 
has  taken  a  wider  range  and  gone  into  the  question  of  the  effect 
of  entering  into  the  written  contract.  It  is  therefore  not  amiss  to 
make  some  additional  observations  on  the  subject. 

There  is  no  little  confusion  and  confiict  among  the  decisions  as 
to  when  a  real  estate  broker  has  earned  his  commission,  the  burden 
of  proof,  the  effect  of  the  making  of  a  written  contract  between 
the  parties,  and  other  questions.  Much  of  this  has  arisen  from  a 
want  of  clear  and  accurate  consideration  of  principles,  and  follow- 
ing expressions  used  in  some  other  decision,  without  keeping  in 
view  the  facts  on  which  it  was  based.  Without  intending  to  make 
an  exhaustive  statement,  the  following  points  most  frequently 
arise  for  consideration  in  determining  whether  a  real  estate  broker 
is  entitled  to  recover  from  a  proposed  seller  commissions:  (1) 
What  was  the  contract  between  him  and  his  principal, —was  it  a 
general  contract  that  the  broker  was  to  sell  the  property,  or  pro- 
cure a  purchaser  for  it ;  or  did  the  contract  contain  special  terms, 
such  as  that  commissions  were  to  be  paid  only  on  specified  contin- 
gencies, or  at  certain  times  or  from  certain  proceeds,  or  that  the 
broker  was  to  perform  services  additional  to  those  implied  in  the 


Digitized  by 


Google 


286  PAYNE  r.  PONDER.  /139 

ordinary  emplo3nnent  ?  If  there  were  such  special  terms,  they 
would  modify  the  general  rules  applicable  to  the  more  usual  form 
of  employment.  (2)  Under  a  general  contract  of  employment, 
what  is  the  nature  of  a  brokei^s  duty,  and  when  has  he  discharged 
his  duty  under  his  contract  of  employment?  (3)  When  he  sues 
for  commissions,  does  the  case  arise  upon  a  refusal  by  the  property 
owner  to  accept  a  proposed  purchaser  and  sell  to  him,  or  does  it 
arise  after  a  contract  of  sale  has  been  made  between  the  owner  and 
the  purchaser?     (4)  What  burden  of  proof  rests  upon  the  broker? 

A  broker  has  been  defined  by  Judge  Story  to  be  "an  agent  em- 
ployed to  make  bargains  and  contracts  between  other  persons,  in 
matters  of  trade,  commerce,  or  navigation,  for  a  compensation 
called  brokerage.^^  In  the  absence  of  any  stipulation  to  the  con- 
trary, the  ordinary  duty  of  a  real  estate  broker  to  sell,  or  procure 
a  purchaser,  is  performed  when  he  has  done  the  thing  which  he  was 
employed  to  do,  that  is,  has  produced  a  purchaser  ready,  willing, 
and  able  to  buy,  and  who  offers  to  buy  on  the  terms  stipulated  by 
the  owner.  The  rule  has  sometimes  been  stated  by  employing 
such  expressions  as  that  the  purchaser  must  be  ready,  willing,  and 
able  to  "complete"  or  "consummate"  the  purchase.  The  real 
question  as  to  the  broker  is  whether  he  has  fully  discharged  the 
duty  resting  upon  him  under  his  employment.  If  his  principal 
rejects  the  purchaser  or  proposal,  and  the  broker  sues  for  his  com- 
mission, the  burden  rests  on  him  to  show  that  he  has  discharged  his 
duty  to  effect  a  bargain;  and  if  no  bargain  was  effected,  that  it 
was  the  fault  of  his  principal,  and  not  his  own.  To  do  this  in- 
volves showing  that  the  proposed  purchaser  was  one  with  whom 
the  principal  should  have  contracted,  and  this  includes  not  only 
readiness  and  willingness,  but  ability  to  do  so  on  the  part  of  the 
purchaser.  In  this  connection  see  Alt  v,  Doscher,  102  N.  Y.  App. 
Div.  344,  347  (92  N.  Y.  Supp.  439). 

At  this  point  arises  a  division  in  the  authorities.  Some  decisions 
in  England  and  a  few  in  America  hold,  that,  even  though  the 
principal  and  the  purchaser  proposed  by  the  broker  enter  into  a 
binding  executory  contract  of  sale,  as  where  some  of  the  purchase- 
price  is  to  be  paid  in  installments  at  future  dates,  the  broker  has 
not  earned  his  commission  if  the  purchaser  is  not  one  able  to  carry 
out  or  perform  the  contract  in  full.  The  weight  of  authority  in 
America  is  to  the  effect  that  the  right  of  a  real  estate  broker  does 
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not  depend  upon  the  carrying  out  and  fully  performing  of  the 
contract  of  sale  by  the  purchaser,  but  that  where  the  purchaser 
presented  by  the  broker  is  accepted  by  the  vendor,  and  they  enter 
into  a  binding,  valid,  and  enforceable  contract  of  sale,  the  broker 
is  entitled  to  his  commissions;  and  this  right  is  not  destro3'ed 
though  the  purchaser  may  fail  or  be  unable  to  make  deferred  pay- 
ments, or  the  contract  may  not  be  carried  into  full  eflfect.  23  Am. 
&  Eng.  Enc.  Law  (2d  ed.),  917,  923;  Note  to  Eiggs  v.  Tumbull, 
11  Ann.  Cas.  783,  786  (106  Md.  136,  66  Atl.  13,  8  L.  B.  A.  (N.  S.) 
824) ;  Moore  v,  Irvin,  89  Ark.  289  (20  L.  B.  A.  1168,  and  note, 
116  S.  W.  662,  131  Am.  St.  E.  97) ;  Coleman's  ex'rs  v.  Meade, 
76  Ky.  (13  Bush)  358.  The  broker*  is  not  an  insurer  of  the  pur- 
chaser's ability,  if  he  is  accepted  as  satisfactory  by  the  principal 
and  a  binding  contract  of  sale  is  made  by  the  latter  with  him ;  but 
the  broker  is  the  agent  of  the  seller,  and  as  such  is  bound  to  act  in 
good  faith  toward  his  principal.  He  can  not  fraudulently  put 
off  an  insolvent  person  on  his  principal,  and  thus  entrap  him. 

To  fall  within  the  rule  above  stated,  the  purchaser  produced  by 
the  broker  and  the  principal  of  the  latter  must  come  to  a  final, 
binding  agreement  on  the  terms  of  the  transaction.  The  making  of 
a  mere  preliminary  or  tentative  agreement,  which  is  not  binding 
on  the  parties  and  which  is  not  carried  into  effect,  does  not  give 
the  broker  a  right  to  commissions.  19  Cyc.  251,  and  citations; 
Condict  V.  Cowdrey,  139  N.  Y.  273  (34  N.  E.  781)  ;  Montgomery 
r.  Knickerbacker,  27  N.  Y.  App.  Div.  117  (50  X.  Y.  Supp.  128). 

In  some  of  the  cases  there  is  actual  conflict  with  the  rule  above 
stated ;  in  others  the  language  employed  must  be  considered  in  the 
light  of  the  facts  involved.  Thus  in  McGavock  v.  Woodlief,  20 
How.  (U.  S.)  221  (15  L.  ed.  884),  there  was  no  valid,  enforceable 
contract  made  between  the  principal  and  the  purchaser  furnished 
by  the  broker.  In  Hyams  v.  Miller,  71  6a.  608,  it  was  held  that 
the  contract  between  the  owner  of  land  and  the  broker  was  that 
the  broker  should  not  only  find  a  purchaser  for  the  owner^s  prop- 
erty, but  make  an  actual  sale  of  it  upon  the  terms  proposed  by  the 
owner;  and  that  the  carrying  by  the  broker  of  a  certain  written 
proposition  from  a  proposed  buyer  to  the  owner  and  the  endorse- 
ment thereon  by  the  owner  of  the  word  "accepted,'^  followed  by  his 
signature,  did  not  entitle  the  agent  to  commissions,  where  the 
trade  was  not  completed  because  the  proposed  purchaser  refused  to 
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go  further.  The  McGavock  case  supra,  was  cited.  The  authority 
to  sell  given  to  the  broker  in  the  Eyams  case  and  the  proposition 
involved  was  partly  for  cash  and  partly  on  a  credit,  and  included 
provisions  that  the  rents  were  to  be  transferred  to  the  purchaser 
from  the  time  he  should  make  the  cash  payment,  that  the  purchaser 
should  make  his  own  arrangements  with  the  tenant  in  regard  to 
possession,  and  that  the  purchaser  was  to  "pay  for  papers/'  Per- 
haps these  terms  affected  the  decision  as  requiring  something  fur- 
ther to  be  done  beyond  the  presentation  and  acceptance  of  the 
proposition.  The  agreement  may  have  been  considered  as  provi- 
sional, and  not  final,  in  view  of  the  provision  for  making  further 
papers  and  paying  an  amount  in  cash.  The  mere  expression  that 
a  real  estate  broker  is  employed  "to  selP'  property  on  a  commis- 
sion has  not  been  generally  held  in  America  to  mean  that  he  is 
required  to  convey  it,  or  guarantee  or  collect  deferred  payments. 
In  Odell  v.  Dozier,  104  Oa,  203  (30  S.  E.  813),  it  was  held  that 
"one  who  employs  another  as  his  agent  to  sell  real  estate  is  bound 
to  pay  such  agent  the  agreed  price  for  his  services,  if  he  procures 
a  purchaser  who  enters  into  a  written  contract  of  purchase  with 
the  principal,  satisfactory  to  the  latter;  and  the  liability  of  the 
principal  to  the  agent  is  not  affected  by  the  fact  that  on  account 
of  the  inability  of  the  purchaser  to  comply  with  his  original  con- 
tract a  new  one  is  entered  into  between  himself  and  the  owner  of 
the  land."  An  examination  of  the  record  on  file  in  that  case  shows 
that  the  agent  procured  a  purchaser,  with  whom  the  owner  entered 
into  a  written  contract  of  sale.  By  its  terms  no  cash  was  to  be  paid, 
but  the  purchaser  gave  certain  notes  and  agreed  to  erect  certain 
improvements  on  the  land  sold  by  a  stated  time.  It  provided  that 
if  the  purchaser  should  perform  his  obligations  and  pay  the  notes 
by  the  time  specified,  and  give  certain  additional  notes,  the  owner 
agreed  to  execute  and  deliver  to  him  a  bond  for  title.  Xothing 
further  was  necessary  to  be  done  at  the  time  of  making  the  contract 
before  it  took  final  effect  as  a  complete  executory  contract.  There 
was  evidence  tending  to  show  that  the  purchaser  failed  to  pay  the 
notes  given  by  him,  and  that  the  vendor  made  a  new  agreement  with 
the  purchaser. 

In  Davis  v.  Morgan,  96  Qa.  518  (23  S.  E.  417),  it  was  held: 
"Although  it  was  incumbent  on  the  plaintiff  to  show  that  he  had 
procured  a  person  ready,  willing,  and  able  to  purchase  on  the  terms 
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prescribed  by  the  defendant,  yet  if  the  plaintiff  m  laet  procured  a 
person  who  was  recognized,  either  expressly  or  tacitly,  by  the  de- 
fendant as  answering  all  these  requirements,  and  the  failure  to 
complete  the  sale  was  due  solely  to  the  defendant's  inability  to 
make  a  good  title  to  the  land,  the  plaintiff  would  be  entitled  to  his 
compensation  as .  if  the  sale  had  actually  taken  place."  In  the 
opinion  Chief  Justice  Simmons,  after  stating  the  general  rule  that 
the  broker  must  show  that  he  procured  a  person  willing,  ready,  and 
able  to  purchase  upon  the  terms  prescribed  by  his  principal,  added : 
'*but  where  it  appears  that  the  proposed  purchaser  was  accepted  by 
the  principal,  the  burden  is  upon  the  latter  to  show  that  the  pur- 
chaser was  not  able  to  comply  with  the  contract/'  This  was  cited 
in  Phinizy  v.  Bush,  129  Ga.  479,  486  (59  S.  E.  259).  Taken  dis- 
connected from  the  facts  of  the  cases,  this  might  seem  to  hold  that 
the  result  of  the  acceptance  of  a  proposed  purchaser  by  the  owner 
was  merely  to  shift  the  burden  of  proof  as  to  the  ability  of  such 
proposed  purchaser  to  comply  with  or  perform  the  contract  in  full, 
— not  to  do  what  was  necessary  to  pass  beyond  the  tentative  stage 
and  put  the  contract  into  effect  as  a  final  and  complete  one— re- 
gardless of  whether  there  was  any  misrepresentation  or  fraud  by 
the  broker,  and  regardless  of  whether  after  such  acceptance  a  final 
and  binding  contract  had  been  made  between  the  buyer  and  seller. 
But  that  question  was  i  not  directly  involved  in  either  case.  In 
Davis  V.  Morgan,  the  owner  refused  to  accept  the  proposed  pur- 
chaser and  contract  with  him;  and  in  the  Phinizy  case,  after  the 
exchange  of  certain  letters  and  telegrams,  and  the  having  of  certain 
negotiations,  the  owner  of  the  stock  involved  refused  to  sign  a 
written  agreement  which  the  broker  prepared.  He  contended  that 
there  was  a  time  limit  which  had  expired.  At  any  rate,  the  present 
case  is  before  us  on  the  overruling  of  a  general  demurrer.  It  has 
not  reached  the  point  of  determining  the  burden  of  proof.  What 
is  said  above  is  suflBcient  to  show  that  the  demurrer  was  properly 
overruled.    Further  than  this  we  need  not  go. 

Judgment  affirmed.     All  the  Justices  concur. 
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BOUXTREE  V.  RENTPROE. 

1.  Where  the  question  was  whether  a  deed  made  hy  a  married  woman  was 
made  in  consideration  of  securing  her  own  debt  or  the  debt  of  her  hus- 
band, there  was  no  error  in  allowing  the  husband  to  testify  that  he 
was  the  one,  who  borrowed  the  money. 

2.  Where,  without  conflict  in  any  material  particular,  the  evidence  showed 
that  the  wife  made  a  deed  to  her  own  property  for  the  purpose  of 
securing  the  debt  of  her  husband,  in  a  proceeding  to  cancel  such  deed 
as  a  cloud  upon  her  title  there  was  no  error  in  directing  a  verdict  in 
favor  of  the  plaintiff. 

Januaby  21,  1913. 

Equitable  petition.  Before  Judge  Thomas,  Brooks  superior 
court.    November  10,  1911. 

Mrs.  Mary  A.  Rentfroe  filed  her  petition  against  S.  S.  Rountree 
for  the  purpose  of  canceling  a  deed  made  to  the  defendant  in  1905. 
She  alleged  that  it  was  made  for  the  purpose  of  securing  an  in- 
debtedness of  her  husband,  due  to  the  grantee  as  surviving  partner 
of  Rountree  &  Company.  The  •  defendant  denied  the  substantial 
allegations  of  the  petition.  On  the  trial  the  evidence  on  behalf  of 
the  plaintiff  showed,  in  brief,  as  follows:  Rentfroe  was  indebted 
to  Rountree  as  surviving  partner  several  hundred  dollars.  In  1888 
he  went  to  Rountree  to  borrow  $265  or  $300  more,  for  the  purpose 
of  going  into  a  mercantile  business  at  a  certain  place.  Rountree 
proposed  that  he  would  let  Rentfroe  have  the  money  if  the  amount 
loaned  and  the  past  indebtedness  were  added  together  and  notes 
were  made  for  the  whole,  and  Rentfroe  shotdd  get  his  wife  and 
aunt  to  sign  them  with  him.  This  was  done  and  the  notes  were 
given.  Each  of  these  notes  included  the  statement  that  certain 
land  was  conveyed  to  secure  its  payment,  with  a  power  of  sale  on 
failure  of  payment.  This  land  had  originally  belonged  to  the  aunt 
of  Rentfroe,  Mrs.  Thigpen,  but  had  been  conveyed  by  her  to  Mrs. 
Rentfroe  by  a  deed  dated  1876,  though  not  recorded  until  1891. 
Rentfroe  received  every  cent  of  the  money  advanced,  and  none  of 
it  went  to  his  wife.  In  1905  an  attorney  for  Rountree  wrote  to 
Mrs.  Rentfroe,  threatening  to  sue  on  the  notes  if  they  were  not 
paid.  Rentfroe  desired  more  time.  He  and  his  wife  agreed  with 
Rountree  that  she  would  make  a  deed  to  the  land,  and  that  Roun- 
tree would  make  a  bond  for  title  to  their  son,  T.  A.  Rentfroe,  and 
take  his  notes  for  the  amount  of  the  indebtedness,  payable  in  in- 
stallments.   The  papers  were  executed  accordingly.    Mrs.  Rentfroe 
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testified  that  she  understood  that  the  bond  for  title  was  to  be  made 
to  all  of  her  children,  and  not  to  T.  A.  Rentfroe  alone.  After  the 
papers  were  executed  the  family  lived  on  the  place  as  before.  The 
sons  of  Mr.  and  Mrs.  Rentfroe  cultivated  the  land.  No  rent  was 
paid  to  T.  A.  Rentfroe  by  the  other  members  of  the  family,  but 
he  received  some  of  the  crop.  T.  A.  Rentfroe  paid  to  Rountree  a 
small  amount.  Afterward  he  moved  away  from  the  land  and  aban- 
doned the  transaction.  He  gave  as  his  reason  that  he  found  the 
bond  for  title  was  only  to  give  him  a  quitclaim  deed. 

Rountree's  testimony  did  not  materially  conflict  with  that  of  the 
plaintiff  as  to  the  actual  occurrences.  He  stated  in  general  terms 
that  the  consideration  of  the  notes  made  in  1888  was  in  part  for 
money  which  he  let  Mrs.  Thigpen,  Mrs.  Rentfroe,  and  Mr.  Rentfroe 
have,  and  in  part  the  prior  indebtedness  of  Rentfroe.  He  thought 
he  let  them  have  about  $300  at  that  time.  "Mr.  Rentfroe  had  come 
down  and  wanted  some  money,  and  witness  told  him  that  he  would 
loan  it  to  them  if  they  would  sign  these  papers.  He  thought  that 
some  of  Rentfroe's  'accounts  were  in  the  notes."  He  stated  that 
over  $300  had  been  paid  on  the  notes,  "may  be  $400."  He  did 
not  remember  where  he  had  put  the  credits  for  the  amounts  which 
had  been  paid,  but  thought  that  Rentfroe  had  paid  more  than 
enough  to  pay  his  individual  debt.  "In  1905  he  had  some  inkling 
about  Mrs.  Rentfroe  wanting  to  claim  the  land;  he  turned  over 
the  note  to  Mr.  Bennett  to  sue;  he  supposed  that  Bennett  had 
notified  them;  anyhow,  Mrs.  Rentfroe  and  Rentfroe  came  to  see 
him,  and  he  did  just  what  they  asked  him  to  do ;  they  asked  him  to 
take  T.  A.  Rentfroe's  notes  for  the  amount  they  were  owing  to 
him^  and  give  them  four  or  five  years."  He  never  commenced 
any  lawsuit,  but  still  retained  the  original  notes.  When  asked, 
"What  became  of  that  money?"  he  answered,  "Mr.  Rentfroe  went 
in  business  in  Dixie  with  it ;  did  not  know  whether  Rentfroe  got  the 
money  then  or  not ;  didn^t  think  he  did ;  witness  did  not  know  who 
the  land  belonged  to;  did  not  know  whose  property  it  was."  On 
cross-examination  he  testified  as  follows:  "Mr.  Rentfroe  came  to 
see  witness  first  in  regard  to  borrowing  the  $300;  thought  Mr. 
Bentfroe  told  him  he  wanted  this  money  to  go  in  business  at  Dixie ; 
could  not  state  positively  about  that.  Rentfroe  came  before  Mrs. 
Thigpen  and  Mrs.  Rentfroe  came.  He  did  not  think  he  paid  the 
money  to  Mrs.  Rentfroe.    Rentfroe  came  first  to  borrow  the  money, 


Digitized  by 


Google 


092  RaUXl'REE  V.  RENtFROE.  (139 

and  witness  thinks  he  was  going  into  business,  but  could  not  state 
positively/' 

At  the  close  of  the  evidence,  the  presiding  judge  directed  a  ver- 
dict in  favor  of  the  plaintiff.    The  defendant  excepted. 

Bennet,  Long  £  Harrell,  for  plaintiff  in  error. 

J.  0,  &  J,  F.  McCall,  contra. 

LtJMPKix,  J.     (After  stating  the  foregoing  facts.) 

1.  In  giving  the  history  of  the  transaction,  and  showing  who 
negotiated  with  Rountree  in  respect  of  the  loan,  and  for  whose 
benefit  it  was  made,  there  was  no  error  in  allowing  Bentfroe,  the 
husband,  to  testify  that  he  was  the  one  who  borrowed  the  money 
from  Rountree.  The  objection  made  to  this  evidence  was  that  it 
was  irrelevant,  and  that  the  question  was  to  whom  Rountree  ex- 
tended the  credit,  and  who  signed  the  notes.  But  the  evidence  was 
not  subject  to  this  objection. 

2.  In  Scho field  v.  Jones,  85  Oa.  816  (11  S.  E.  1032),  it  was 
held,  that  husband  and  wife  may  become  joint  lessees  of  a  house 
in  which  to  carry  on  a  hotel  business,  contract  jointly  to  pay  the 
rent,  and  execute  joint  promissory  notes  therefor;  and  that,  where 
such  is  not  merely  the  outward  color  but  the  real  truth  of  the 
transaction,  the  debt  for  rent  is  the  debt  of  the  wife  as  well  as  the 
husband.  In  the  opinion  Chief  Justice  Bleckley  said:  "The  true 
test  of  the  real  debtor  or  debtors  is,  to  whom  did  the  consideration 
pass  ?  King  v.  Thompson,  59  Oa.  380.  If  it  passed  to  one  of  them 
severally,  that  one  alone  is  the  debtor;  but  if  to  both  jointly,  then 
consistency  requires  that  they  should  be  held  as  joint  debtors,  they 
having  united  in  executing  a  joint  agreement  and  assuming  a 
joint  obligation  to  pay."  It  has  also  been  held  that  a  married 
woman  may  voluntarily,  upon  her  own  responsibility  and  in  good 
faith,  borrow  money  for  the  purpose  of  paying  a  debt  of  her  hus- 
band and  give  her  notes  therefor,  and  that  such  a  contract  will  be 
binding  upon  her  although  the  lender  may  know,  at  the  time  the 
loan  is  made,  that  she  is  borrowing  for  that  purpose,  if  he  is  not 
the  husband^s  creditor  who  is  to  be  thus  paid,  and  is  no  party  to 
any  arrangement  or  scheme  between  the  husband  and  wife  for 
which  the  borrowing  of  the  money  by  her  for  such  purpose  is  the 
outcome.    Rood  v.  Wright,  124  Oa.  849  (53  S.  E.  390). 

In  the  present  case  the  evidence  showed,  without  controversy, 
that  the  husband  owed  a  debt,  and  applied  to  his  creditor  for  the 
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loan  of  an  additional  sum  in  order  that  he  might  go  into  a  com- 
mercial venture  for  himself ;  that  his  creditor  agreed  to  make  the 
loan  if  the  amount  of  the  original  debt  and  of  the  new  loan  should 
be  included  in  notes  signed  by  him,  his  wife,  and  another;  that 
this  was  done  upon  the  creditor's  suggestion  and  with  full  knowl- 
edge as  to  the  purpose  for  which  the  loan  was  to  be  used ;  and  that 
the  money  was  received  by  the  husband  and  used  in  his  business, 
and  nothing  was  received  by  the  wife.  While  the  creditor  testified 
in  general  terms  that  he  loaned  the  money  to  the  signers  of  the 
notes,  when  he  gave  the  facts  of  the  transaction  his  evidence  did  not 
conflict  in  any  material  particular  with  that  on  behalf  of  the 
plaintiff.  From  the  whole  evidence  it  is  plain  beyond  controversy 
that  the  debt  was  that  of  the  husband,  and  that  the  arrangement 
was  made  at  the  instance  of  the  creditor  for  the  purpose  of  securing 
payment  to  him. 

In  Thornton  v.  Lemon,  McMillan  &  Co.,  114  Oa.  155  (39  S.  E. 
943),  it  was  held  that  where  a  promissory  note  was  executed  and 
delivered  by  a  married  woman  for  the  purpose  of  settling  a  pend- 
ing suit  against  her  and  her  husband,  wherein  the  plaintiff  alleged 
that  both  were  liable,  the  consideration  being,  not  the  husband's 
debt,  but  the  settlement  of  the  litigation,  the  note  was  collectible. 
In  the  present  case  there  was  no  lawsuit  and  no  compromise.  The 
bare  statement  that  the  creditor  placed  the  note  in  the  hands  of  an 
attorney,  who  notified  the  husband  and  wife,  and  they  asked  of  the 
creditor  an  extension  of  time,  did  not  make  the  ruling  above  cited 
applicable.  The  facts  were  more  nearly  like  those  in  First  Na- 
tional Bank  of  Cartersville  v.  Bayless,  96  Oa.  684  (23  S.  E.  851), 
where  it  was  held  that  a  mortgage  given  by  a  wife  upon  her  own 
property  in  settlement  of  a  debt  of  her  husband  was  not  binding 
upon  her,  although  she  may  have  given  the  mortgage  under  the 
impression  that  the  creditor  holding  the  debt  could  for  some  rea- 
son subject  the  property  in  question  to  its  payment,  and  intended 
by  giving  the  mortgage  to  effect  a  compromise  of  what  she  re- 
garded as  a  doubtful  claim  against  the  property.  The  case  of 
Blackburn  v.  Lee,  137  Ga.  265  (73  S.  E.  1),  was  cited  by  counsel 
for  the  plaintiff  in  error.  There  a  married  woman  conveyed  land 
to  her  son,  upon  a  recited  consideration  of  a  thousand  dollars. 
Later  the  grantee  and  the  husband  of  the  creditor  executed  a  deed 
to  secure  certain  promissory  notes  signed  by  them.    After  a  sale 
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under  a  power  contained  in  the  deed,  at  which  sale  the  creditor 
became  the  purchaser,  as  the  deed  authorized,  the  woman  brought 
suit  to  recover  the  land,  alleging  that  the  conveyance  by  her  to  her 
son  and  the  making  of  the  security  deed  constituted  a  mere  scheme 
to  avoid  the  statute  which  prevented  her  from  becoming  surety, 
and  that  the  agent  of  the  defendant  knew  it.  There  was  evidence 
tending  to  sustain  this  contention.  The  judge  directed  a  verdict 
for  the  defendants,  and  it  was  held  that  the  case  should  have  been 
submitted  to  the  jury.  The  difference  in  the  two  cases  is  patent. 
Here  the  entire  consideration  of  the  deed  from  the  wife  was  based 
upon  the  debt  of  the  husband.  The  bare  fact  that  the  creditor 
stated  that  he  thought  enough  had  been  paid  to  discharge  the  in- 
dividual debt  of  the  husband  which  originally  existed  would  not 
save  the  transaction.  This  was  not  a  suit  by  the  creditor,  based 
upon  the  notes,  but  a  proceeding  to  cancel  the  deed  of  the  wife. 
The  exact  amount  of  the  original  debt  and  of  the  pajrment  was  not 
shown,  so  as  to  clearly  purge  the  deed  of  the  consideration  arising 
from  that  source.  But,  more  broadly,  we  think  it  was  plain  that 
the  entire  debt  was  that  of  the  husband,  and  that  there  was  no 
error  in  directing  a  verdict  in  favor  of  the  wife.  No  question  was 
raised  as  to  the  propriety  of  making  the  son  a  party,  and  he  testified, 
in  effect,  that  he  had  abandoned  the  transaction. 

Judgment  affirmed.     All  the  Justices  concur. 


GRAY   r.   LYNX. 


"The  offer  of  a  seller  must  be  accepted  by  the  purchaser  unequivocally, 
unconditionally,  and  without  variance  of  any  sort.  There  must  be  mu- 
tual assent  of  the  parties,  and  they  must  assent  to  the  same  thing  in 
the  same  sense."     Robinson  v.  Weller,  81  Oa,  704   (8  S.  K  447). 

(a)  Where  the  allegations  in  a  petition  brought  by  a  real  estate  agent 
against  his  principal  to  recover  commissions  alleged  to  be  due  by  the 
latter  to  the  former,  on  account  of  having  sold  certain  real  estate  for 
his  principal,  show  that  there  is  a  variance  between  the  oflfer  to  buy 
and  the  acceptance  to  sell  the  real  estate,  the  petition  is  properly 
dismissed  on  demurrer. 

(6)   In  view  of  the  rulings  made  in  the  preceding  headnotes,   it  is  un- 
necessary to   determine  whether  the   alleged  written  contract  between 
the  proposed  purchaser  and  the  owner  of  the  property  waa  final,  or 
merely  preliminary  and  tentative  in  its  character. 
January  21,  1913, 
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Petition  for  specific  performance.  Before  Judge  Bell.  Fulton 
superior  court.     October  27,  1911. 

F.  E.  Rademleben,  for  plaintiff. 

Lowndes  Calhoun,  for  defendant. 

Hill,  J.  Gray  brought  suit  against  Mrs.  Rachel  Lynn  for  dam- 
ages for  an  alleged  breach  of  contract.  The  petitioner  alleged,  that 
he  was  a  duly  licensed  real  estate  agent,  authorized  to  act  as  agent 
for  owners  to  sell  property;  that  as  such  agent  lie  sold  for  the  de- 
fendant a  certain  described  house  and  lot  in  the  city  of  Atlanta, 
for  the  sum  of  $3,500,  to  J.  E.  Wiggins,  who  agreed  to  purchase 
the  house  and  lot;  that  the  defendant  accepted  and  agreed  to  the 
sale  to  Wiggins,  and  also  to  pay  plaintiff  5^  on  the  first  $2,000, 
and  21^%  on  the  excess  over  $2,000  of  the  purchase-price,  as  his 
commissions  for  making  the  sale,  which  amounted  to  the  sum  of 
$137.50;  and  that  the  defendant  refused,  upon  demand,  to  make 
payment.    The  alleged  contract  between  the  parties  is  as  follows: 

"L.  B.  Gray,  Real  Estate.  Atlanta,  Fulton  County,  Ga.  July 
18th,  1911.  I  hereby  agree  to  pay  Mrs.  Rachel  Lynn  Thirty-Five 
Hundred  Dollars,  on  the  following  terms,  viz. :  Twenty-Five  and 
00/100  Dollars,  Cash,  Assume  loan  of  two  thousand  dollars,  and 
balance  of  consideration  divided,  with  interest  accrued  at  seven 
per  cent.,  so  that  each  monthly  note  will  be  twenty-five  dollars. 
For  the  following  described  property,  to  wit:  House  and  lot 
known  as  Number  561  Woodward  Ave.  I  have  this  day  deposited 
with  L.  B.  Gray,  Real  Estate  Agent,  for  Mrs.  Rachel  Lynn,  the 
sum  of  Twenty-Five  Dollars,  as  a  part  of  the  named  purchase- 
money  to  bind  this  trade,  a  reasonable  length  of  time  being  allowed 
for  the  examination  of  titles  by  my  attorney.  If  said  titles  are 
perfect,  I  agree  to  make  settlement  at  once;  but  if  said  titles  are 
not  perfect,  and  can  not  be  perfected  within  a  reasonable  length 
of  time,  the  said  cash  payment  is  to  be  returned  to  J.  E.  Wiggins, 
and  this  trade  cancelled.     [Signed]  J.  E.  Wiggins. 

'*!  hereby  accept  the  above  offer  upon  the  terms  and  conditions 
tlierein  named,  and  guarantee  the  titles  to  be  good  and  merchanta- 
ble, and  agree  to  pay  L.  B.  Gray,  agent,  a  commission  on  the  gross 
araouiit  as  follows:  viz.:  5  per  cent,  on  tlie  first  Two  Thousand 
Dollars,  and  2^^  per  cent,  on  the  excess  over  the  first  Two  Thousand 
Dollars.  In  event  the  buyer  fails  to  pay  for  tlie  property  as  stipu- 
lated above,  then  the  amoimt  paid  in  is  forfeited,  and  is  to  be  kept 
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by  L.  B.  Gray  as  compensation  for  services  rendered  by  him  in  the 
trade.     [Signed]  Mrs.  Rachel  Lynn." 

The  defendant  filed  a  general  demurrer  to  the  petition,  on  the 
ground  that  it  set  out  no  cause  of  action.  The  court  sustained  the 
demurrer,  and  to  this  ruling  the  plaintiff  excepted. 

We  think  the  petition  fails  to  set  forth  a  cause  of  action, 
and  that  the  court  did  not  err  in  sustaining  the  demurrer  thereto 
and  dismissing  it.  Wiggins's  contract  with  the  agent,  Gray,  was 
that  "If  said  titles  are  perfect,  I  agree  to  make  settlement  at  once; 
but  if  said  titles  are  not  perfect,  and  can  not  be  perfected  within 
a  reasonable  length  of  time,  the  said  cash  payment  is  to  be  re- 
turned to  J.  E.  Wiggins,  and  this  trade  cancelled."  The  defendant, 
Lynn,  accepted  the  offer  and  did  "guarantee  the  titles  to  be  good 
and  merchantable.  .  .  In  event  the  buyer  fails  to  pay  for  the 
property  as  stipulated  above,  then  the  amount  paid  in  [$?5]  is 
forfeited,  and  is  to  be  kept  by  L.  B.  Gray  as  compensation  for 
services  rendered  by  him  in  the  trade."  It  will  thus  be  seen  that 
the  offer  to  buy  was  not  accepted  in  the  terms  thereof,  and  it 
does  not  appear  that  the  terms  as  changed  by  the  seller  were  ever 
agreed  to  by  the  buyer.  Before  the  alleged  contract  would  be  bind- 
ing, the  offer  must  be  accepted  "unequivocally,  and  without  va- 
riance of  any  sort."  Robinson  v.  Weller,  81  Ga.  704  (8  S.  E. 
447) ;  Larned  v.  Weniworth,  114  Oa.  208,  222  (39  S.  E.  855)  ; 
Phinizy  v.  Bush,  129  Ga.  479  (59  S.  E.  259) ;  Amett  v.  Tuller, 
134  Ga.  609  (68  S.  E.  330) ;  Van  Winkle  v.  Harris,  137  Ga.  43 
(72  S.  E.  424).  Under  the  decision  first  above  cited,  "there  must 
be  a  mutual  assent  of  the  parties,  and  they  must  assent  to  the 
same  thing  in  the  same  sense."  Without  deciding  whether  "good 
and  merchantable"  titles  are  equivalent  to  "perfect"  titles,  we 
hold  that  mutual  assent  is  wanting  as  to  the  forfeiture  of  the  $25 ; 
"if  said  titles  are  not  perfect,  and  can  not  be  perfected  within  a 
reasonable  length  of  time,  the  said  cash  pa3rment  is  to  be  returneil 
to  J.  E.  Wiggins,  and  this  contract  cancelled."  The  terms  of  the 
acceptance  are  that  "in  event  the  buyer  fails  to  pay  for  the  prop- 
erty as  stipulated  above,  then  the  amount  paid  in  is  forfeited,  and 
is  to  be  kept  by  L.  B.  Gray  as  compensation  for  services  rendered 
by  him  in  the  trade."  It  appears,  therefore,  that  there  is  a  va- 
riance between  the  offer  and  the  acceptance.  The  offer  is  not 
accepted  unconditionally  or  unequivocally.    There  is  an  absence  of 
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mutual  assent  of  the  parties  as  to  the  terms  of  the  agreement.  The 
case  comes  clearly  within  the  ruling  in  the  case  first  above  cited, 
which  has  been  followed  by  this  court  in  the  other  cases  enumerated. 
The  petition  was  demurrable  for  another  reason.  It  fails  to  nega- 
tive the  condition  made  in  the  acceptance  by  the  proposed  seller, 
that  the  $25  paid  by  the  proposed  purchaser,  as  an  earnest  of 
good  faith,  was  not  forfeited  to  the  agent,  with  the  consent  of  the 
proposed  purchaser,  in  full  compensation  for  commission,  as  pro- 
vided by  the  acceptance  of  the  seller.  So  far  as  the  petition  shows, 
the  agent  may  have  been  thus  paid  for  his  services.  It  follows 
that  the  court  did  not  err  in  sustaining  the  demurrer  filed  to 
the  petition.  What  has  been  said  above  would  be  controlling  if  it 
be  assumed  that  the  contract  between  the  proposed  purchaser  and 
the  owner  was  final  in  its  character,  and  not  merely  preliminary  or 
tentative.  It  is  therefore  unnecessary  to  determine  to  which  class 
of  contracts  this  belongs. 

Judgment  affirmed.     All  the  Justices  concur. 


Wiggins  v.  Lynn. 


Fish,  C.  J.  The  alleged  contract,  the  specific  performance  of  which  is 
sought  in  this  case,  has  been  held  by  this  court  in  Oray  v.  Lynn,  this 
day  decided,  not  to  be  binding  on  Lynn,  the  defendant  in  the  present 
case,  for  the  reason  that  there  was  a  variance  between  the  written  offer 
by  Wiggins,  the  plaintiff  herein,  to  purchase  the  realty,  the  subject- 
matter  of  the  alleged  contract,  and  the  alleged  written  acceptance  of 
the  same  by  the  defendant,  Lynn.  It  follows  that,  as  the  same  variance 
appears  from  the  petition  in  the  present  case,  the  trial  court  properly 
sustained  the  general  demurrer  to  the  petition. 

Judgment  affirmed.    All  the  Justices  concur, 
January  21,  1913. 

Petition  for  specific  performance.     Before  Judge  Bell.     Fulton 

superior  court.     October  27,  1911. 

F.  E.  Radensleben,  for  plaintiff. 

Lowndes  Calhoun,  for  defendant. 
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Bell  et  ah  v.  Mayor  and  Aldermen  op  Savannah. 

Atkinson,  J.  1.  Although  municipal  authorities  may  have  plenary  power 
in  the  matter  of  collection,  removal,  and  disposition  of  garbage,  yet 
they  can  not  lawfully  create  in  connection  therewith  a  nuisance  danger- 
ous to  health  or  life;  and  when  necessary  and  proper,  a  court  of  equity 
will,  at  the  instance  of  a  citizen  suflfering  special  injury  therefrom, 
enjoin  against  the  maintenance  of  the  same.  Mayor  dc,  of  Waycrosa 
V.  Houk,  113  Go.  964  (39  S.  E.  577),  and  citations. 

2.  It  was  erroneous  to  dismiss  the  petition  on  demurrer. 

Judgment  reversed.    All  the  Justices  concur, 
January  21,  1913. 

Equitable  petition.  Before  Judge  Charlton.  Chatham  superior 
court.    November  16,  1911. 

E.  W.  Bell  and  Eldred  Simkins  instituted  an  action  against  the 
Mayor  and  Aldermen  of  the  City  of,  Savannah  to  enjoin  an  alleged 
nuisance.  On  demurrer  to  the  petition  the  case  was  dismissed, 
and  the  plaintiffs  excepted.  The  petition  alleged  the  following 
in  substance:  The  plaintiffs  owned  two  designated  lots  in  Sa- 
vannah, a  city  of  sixty-five  thousand  inhabitants,  on  which  were 
located  sixty-two  one-story,  framed,  double-tenement  houses  and 
one  storehouse.  They  are  located  in  a  thickly  settled  communit)% 
and  valuable  for  renting,-  for  which  purpose  they  are  used.  On 
property  bordering  that  of  the  plaintiffs  and  in  close  proximity 
to  the  tenements  thereon  the  defendant  is  maintaining  what  is 
known  as  the  "city  garbage  dump,^'  being  a  place  that  is  used  in  the 
following  manner:  The  garbage  of  the  city,  consisting  of  dead 
animals  and  decayed  vegetable  and  animal  matter  in  various  forms, 
is  collected  throughout  the  city  during  all  of  each  day,  and  trans- 
ported in  uncovered  scavenger  wagons  and  carts,  and  assembled  at 
the  "city  dump.^'  This  dump  is  equipped  with  railroad  tracks,  and 
on  these  open  cars  are  left  standing  all  day  for  the  purpose  of  re- 
ceiving garbage  carried  there  by  the  wagons  and  carts.  The  cars, 
wholly  or  partially  loaded  with  garbage,  are  kept  standing  on  such 
tracks  during  practically  every  day  of  the  year.  Between  midnight 
and  sunrise  of  each  night  the  loaded  cars  of  garbage  are  transported 
from  the  "city  dump"  over  the  tracks  of  a  street-car  company  along 
designated  streets  to  a  point  beyond  the  city  limits.  During  the 
preceding  year  the  amount  of  garbage  so  handled  was  2,040  car- 
loads. The  method  of  collecting,  transporting,  handling,  and  re- 
moving the  garbage,  and  the  maintenance  of  the  "city  dump,'' 
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are  carried  on  in  disregard  of  the  public  health,  and  particularly 
of  the  health,  comfort,  and  peace  of  mind  of  petitioners'  tenants. 
The  collection  at  one  point  of  so  much  miscellaneous  garbage,  and 
keeping  it  there  for  so  many  hours,  make  the  "city  dump"  a  place 
of  assemblage  and  propagation  of  enormous  quantities  of  flies, 
mosquitoes,  and  other  germ-bearing  insects,  the  presence  of  which 
endangers  the  health  of  the  people  generally,  and  that  of  peti- 
tioners^ tenants  in  particular.  The  immediate  proximity  of  the 
"city  dump"  and  the  maimer  of  using  it  causes  a  large  portion 
of  petitioners'  houses  to  remain  untenanted.  The  maintenance 
of  the  "city  dump"  and  the  method  of  using  it  is  a  continuous 
nuisance,  and  a  continual  source  of  injury  and  damage  to  plaintiffs. 
The  prayers  were,  that  the  defendant  be  required  to  show  cause 
why  "the  maintenance,  use,  and  operation  of  said  dump"  should 
not  be  .restrained  and  enjoined,  "allowing  to  the  defendant,  how- 
ever, a  reasonable  time  for  the  making  of  other  and  more  suitable 
arrangements  for  the  disposition  of  the  garbage  of  the  city;"  and 
that  the  defendant  be  permanently  enjoined  from  "maintaining, 
using,  and  operating  said  city  dump." 

Hitch  &  Denmark,  for  plaintiffs. 

H.  E.  Wilson  and  David  C,  Barrow,  for  defendant. 


Morrison  et  al.  v.  Curetox. 

Atkinson,  J.  1.  There  was  no  error  in  charging  the  jury  in  accordance 
with  admissions  of  the  parties,  made  in  open  court  on  the  trial  of  the 
case. 

(a)  The  omission  to  charge  that  in  arriving  at  a  verdict  the  jury  could 
consider  certain  enumerated  facts  and  circumstances  furnishes  no 
ground  for  reversal.  If  such  a  charge  would  have  been  proper,  an  ap- 
propriate request  therefor  should  have  been  duly  made. 

2.  The  evidence  was  suflScient  to  support  the  verdict,  and  there  was  no 
abuse  of  discretion  in  refusing  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur. 
Januaby  21,  1913. 

Action  for  damages.    Before  Judge  Fite.    Dade  superior  court. 

September  13,  1911. 

Maddox,  McCamy  &  Shumate,  for  plaintiffs  in  error. 

Faust,  Payne  &  Tatum,  contra. 
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NASHVILLE,  CHATTANOOGA  &  ST.  LOUIS  RAILWAY 

V.  HUBBLE. 

1.  It  is  error  to  instruct  the  jury  that  they  **may  believe  that  witness  or 
those  witnesses  who  have  the  best  means  of  knowing  the  facts  about 
which  they  testify  and  the  least  inducement  to  swear  falsely,"  without 
a  qualification  that  the  witnesses  in  all  other  respects  are  found  to  be 
equally  credible. 

2.  In  an  action  founded  on  a  statute  authorizing  a  husband  to  recover  for 
injuries  to  his  wife,  causing  temporary  loss  of  her  society,  and  for 
expenses  incurred  in  alleviating  her  injuries,  testimony  that  the  hus- 
band had  expended  a  given  sum  of  money  during  his  wife's  illness  on 
account  of  her  injuries  is  not  objectionable  on  the  ground  that  such 
amount  embraced  necessary  subsistence  for  which  the  husband  would 
have  been  liable  independently  of  the  wife's  injury. 

3.  No  motion  was  made  to  reject  the  interrogatories  of  a  witness,  when 
offered  at  the  trial,  on  the  ground  that  the  commissioner  who  executed 
them  was  related  to  one  of  the  plaintiff's  coimsel,  whose  com^nsation 
was  dependent  on  a  recovery.  The  evidence  submitted  on  the  motion 
authorized  an  inference  that  counsel  for  defendant  had  knowledge  that 
the  fee  of  plaintiff's  counsel  was  contingent,  and  that  the  commis- 
sioner was  related  to  him.  It  was  therefore  in  the  discretion  of  the 
court  to  refuse  a  new  trial  on  this  ground. 

4.  As  another  trial  is  to  be  had,  it  is  unnecessary  to  notice  the  criticism, 
largely  verbal,  upon  the  court's  summary  of  the  defendant's  contentions. 

January  21,  1913. 

Action  for  damages.  Before  Judge  Fite,  Dade  superior  court 
January  1,  1912. 

Foust  &  Payne,  for  plaintiff  in  error. 

B,  T.  Brock  and  J.  P,  Jacoway,  contra. 

Evans,  P.  J.  Mrs.  Hubble,  the  wife  of  the  plaintiff,  was  a  pas- 
senger upon  the  train  of  the  defendant  company.  At  a  certain 
point  on  her  journey  in  the  State  of  Alabama  the  coach  in  which 
she  was  traveling  was  attached  to  another  train.  In  making  the 
coupling  it  was  contended  that  the  contact  between  the  two  sec- 
tions of  the  train  was  so  violent  that  she  was  precipitated  from 
her  seat,  inflicting  certain  internal  injuries.  The  husband  brought 
suit  against  the  company  under  an  Alabama  statute  authorizing 
him  to  recover  for  the  loss  of  services  and  his  wife's  society.  The 
defendant  denied  that  the  plaintiff's  wife  was  injured,  or  that 
it  was  negligent.  The  plaintiff  introduced  the  interrogatories  of 
his  wife,  to  the  effect,  that  the  two  sections  of  the  train  were 
brought  together  with  such  force  as  to  throw  her  from  her  seat 
into  the  aisle,  injuring  her  ribs.    Her  testimony  was  very  meagre 
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concerning  her  injury.  It  did  not  appear  therefrom  that  she  made 
any  complaint  at  the  time  of  her  alleged  injury.  The  defendant 
introduced  the  servants  in  charge  of  the  train,  who  testified,  some 
positively  and  some  negatively,  that  the  coupling  was  made  in  the 
usual  manner,  without  suflBcient  force  to  throw  the  plaintiff  out  of 
her  seat,  and  that  on  account  of  the  back  of  the  seat  being  towards 
the  end  of  the  coach  where  the  coupling  was  made  it  was  im- 
probable that  the  injury  could  have  occurred.  The  only  other 
witness  to  the  alleged  injury  was  a  passenger,  who  substantiated 
the  plaintiffs  wife  as  to  the  manner  in  which  she  claimed  to  have 
been  thrown  from  her  seat.  The  defendant  further  submitted  tes- 
timony from  several  physicians,  that  an  examination  disclosed  no 
fractured  ribs,  and  that  the  internal  injury  complained  of  was  not 
the. result  of  any  fractured  ribs,  but  was  a  tubercular  inflammation 
of  the  peritoneiun.  The  jury  returned  a  verdict  for  the  plaintiff. 
A  motion  for  new  trial  was  overruled,  and  the  defendant  excepted. 
1.  The  court  charged  as  follows:  "Then,  gentlemen,  in  de- 
termining what  weight  shall  be  given  the  evidence  of  the  witnesses, 
any  of  them,  and  all  of  them,  you  may  look  to  them  as  they  appear 
upon  the  stand,  take  their  manner  of  testifying,  their  interest  or 
want  of  interest  in  the  case,  their  feeling,  prejudice,  bias,  rela- 
tionship to  the  parties  and  to  the  case,  or  anything  of  the  kind 
that  may  appear  from  the  evidence,  and  you  may  believe  that  wit- 
ness or  those  witnesses  who  have  the  best  means  of  knowing  the 
facts  about  which  they  testify,  and  the  least  inducement  to  swear 
falsely,  and  with  these  rules  determine  what  the  truth  of  the  evi- 
dence is.*'  In  determining  where  the  preponderance  of  evidence 
lies  the  jury  may  consider  many  criteria  in  testing  the  weight  and 
credit  to  be  given  to  the  conflicting  testimony  of  witnesses.  The 
code  enumerates  many  of  these  elements,  such  as  the  interest  or 
want  of  interest  of  the  witness,  the  means  and  opportunity  of 
knowing  the  facts  about  which  the  witness  testifles,  and  the  per- 
sonal credibility  of  the  witness  so  far  as  the  same  may  legitimately 
appear  from  the  trial.  Civil  Code,  §  6732.  In  the  instruction 
complained  of,  the  court  enumerates  many  elements  which  the  jury 
may  consider  as  criteria  in  passing  on  the  credit  of  any  or  all  of 
the  witnesses  in  the  case,  and,  after  this  enumeration,  the  jury  are 
informed  that  they  may  believe  that  witness  or  those  witnesses  who 
have  the  best  means  of  knowing  the  facts  about  which  they  testify, 
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and  the  least  inducement  to  testify  falsely;  and  the  jury  are  told 
that  this  is  one  of  the  rules  to  ascertain  the  truth  of  the  evidence. 
Manifestly  this  is  not  an  accurate  or  a  full  statement  of  the  rule. 
L.  &  N.  R.  Co,  V.  Rogers,  136  Oa.  674  (71  S.  E.  1102) ;  N.,  C.  & 
St  L.  Ry.  V.  Paris,  138  Oa.  864  (76  S.  E.  357).  As  pointed  out 
in  the  Rogers  case,  such  a  witness  may  for  other  reasons  be  en- 
tirely unworthy  of  belief;  and  certainly  a  jury  should  not  give 
preference  to  a  witness  of  this  kind. 

The  circumstance  that  the  instruction  is  so  molded  as  to  be  per- 
missive rather  than  mandatory,  in  directing  a  jury  to  give  a 
preference  to  a  certain  witness  or  class  of  witnesses,  does  not  purge 
it  of  its  inherent  fault.  It  is  given  to  the  jury  as  a  rule  for  weigh- 
ing evidence.  Considered  as  a  rule  it  is  incomplete;  it  is  deficient 
as  defining  any  principle  of  the  law  of  evidence.  It  simply  con- 
veys a  permission  to  the  jury  that  they  may  believe  a  particular 
witness  or  class  of  witnesses.  It  singles  out  a  particular  witness 
or  class  of  witnesses  and  gives  that  witness  or  class  undue  pre- 
dominance and  favorable  mention.  Suppose  the  judge,  after  charg- 
ing on  the  credibility  of  witnesses,  should  instruct  the  jury  that 
they  may  believe  the  plaintiff,  and  stop  right  off.  Would  not  this 
convey  an  implication  that  the  court  was  of  the  opinion  that  the 
plaintiff  was  credible,  and,  as  no  intimation  was  made  as  to  the 
testimony  of  other  witnesses,  that  such  others  were  not  so  highly 
regarded?  It  will  not  be  contended  that  it  would  be  in  keeping 
with  a  fair  and  impartial  administration  of  the  law  for  a  court 
to  single  out  one  witness  by  name,  and  instruct  the  jury  that  they 
may  believe  him.  What  is  the  difference  between  calling  a  witness 
by  name  and  designating  him  by  description  ? 

This  instruction  was  particularly  harmful  in  the  instant  case. 
There  was  the  sharpest  confiict  between  the  plaintiff  and  the  de- 
fendant on  the  two  main  questions  in  the  case,  to  wit :  whether  the 
plaintifPs  wife  was  injured  at  all,  and  whether  the  defendant  was 
negligent.  The  plaintiff^s  wife  testified  that  the  coupling  was 
made  with  such  force  that  she  was  thrown  from  her  seat.  The 
servants  of  the  railroad  testified  that  the  coupling  was  made  in 
the  usual  manner,  with  no  more  force  than  was  customarily  nec- 
essary to  connect  two  parts  of  a  train  of  cars,  and  that  the  plain- 
tiff's wife  could  not  have  been  thrown  from  her  seat  All  of  the 
defendant's  witnesses  might  be  regarded  by  the  jury  as  interested 
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on  account  of  their  service  in  the  defendant's  employment.  The 
plaintiff  offered,  to  sustain  his  wife's  narrative  of  the  transaction, 
a  witness  who  apparently  had  no  interest  in  the  case.  The  de- 
fendant attacked  his  credibility  by  evidence  tending  to  show  that 
he  was  not  on  the  train,  but  at  another  place  at  the  time  of  the 
alleged  injury;  and  that  he  had  been  convicted  of  the  offense  of 
illegally  selling  intoxicating  liquor.  His  credibility  was  directly 
assailed,  and  yet  the  jury  were  informed  that  they  could  believe  this 
witness,  who  apparently  had  no  interest  in  the  case  and  no  induce- 
ment to  swear  falsely,  and  in  such  a  way  as  to  leave  the  impression 
that  his  testimony  was  to  be  preferred  to  the  testimony  of  those 
who  had  a  possible  interest. 

2.  The  action  was  founded  on  the  law  of  Alabama,  which  per- 
mits a  husband  to  recover  for  injuries  to  a  wife,  causing  temporary 
loss  of  society,  and  also  for  expenses  incurred  in  alleviating  her 
injuries.  In  estimating  his  damages  the  husband  was  allowed 
to  testify:  "I  can  not  state  the  amount  of  the  doctors'  bills  ex- 
actly. I  did  not  itemize  them,  and  paid  it  along;  did  not  take  any 
note  of  it.  I  know  that  what  money  I  had  on  hand  when  she  got 
sick  I  had  to  use  it  for  her.  I  only  had  about  four  hundred  and 
fifty  dollars  when  she  was  injured,  and  I  spent  that;  am  still 
behind  some,  about  sixty  dollars."  The  objection  to  this  evidence 
was  that  the  sum  claimed  to  have  been  expended  included  her 
support  and  maintenance,  whibh  was  an  obligation  of  the  husband 
independently  of  the  injury.  We  think  this  objection  was  properly 
overruled. 

3.  Under  the  evidence  submitted  on  the  motion  for  new  trial, 
the  court  was  authorized  to  find  that  counsel  for  defendant  knew 
at  the  trial  that  the  plaintiff's  counsel  had  a  contingent  fee.  It 
was  therefore  not  necessarily  cause  for  new  trial  that  the  commis- 
sioner who  executed  the  interrogatories  of  two  of  the  plaintiff's 
witnesses  was  related  to  the  plaintiff's  counsel;  no  motion  having 
been  made  on  the  trial  to  exclude  the  interrogatories  on  the  ground 
of  their  execution  by  a  disqualified  commissioner. 

4.  Complaint  is  made  that  the  court  failed  to  accurately  state  the 
defendant's  contentions;  but  as  the  case  is  to  go  back  for  a  new 
trials  and  the  criticism  largely  relates  to  verbal  expression,  his 
honor  will  no  doubt  consider  the  same  in  formulating  his  in- 
structions on  the  next  trial. 

Judgment  reversed.     All  the  Justices  concur. 


Digitized  by 


Google 


304  OCTOBER  TERM,  1912.  (139 

McARTHUR  v.  JORDAX  et  ah 

The  allegations  of  the  petition  were  not  sufficient  to  take  the  case  out  of 
the  general  rule,  that,  unless  facts  exist  which  clearly  show  that  there 
is  good  reason  for  so  doing,  equity  will  not  interfere  with  the  regular 
administration  of  an  estate  by  a  legal  representative. 
Jaxuaby  22,  1913. 

Equitable  petition.  Before  Judge  Bell.  Pulton  superior  court. 
October  27,  1911. 

The  substance  of  the  allegations  of  the  petition  of  W.  P.  Mc- 
Arthur  against  Mrs.  Mattie  Jordan  and  others  is  as  follows:  In 
February,  1891,  James  T.  Jordan  of  Fulton  county  died  intestate, 
seized  and  possessed  of  a  described  tract  of  land  containing  76  acres, 
more  or  less,  situated  in  said  county.  He  left,  as  his  heirs  at  law. 
Ills  widow,  Mrs.  Mattie  Jordan,  and  seyen  children  whose  names 
are  set  forth,  and  they  are  made  parties  defendant  in  the  action, 
except  Tallulah  Jordan,  whom  the  plaintiff  married  in  June,  1894, 
and  who,  after  bearing  him  a  child,  died,  leaving  him  and  the 
child  her  only  heirs  at  law.  The  child  died  in  August,  1896, 
leaving  him  as  sole  heir.  Thus  he  became  entitled  to  a  distributive 
share  of  the  estate  of  James  T.  Jordan.  The  petition  avers: 
"There  was  no  administration  had  upon  the  estate  of  James  T. 
Jordan,  and  same  has  never  been  distributed  among  his  heirs,  the 
heirs  having  preferred  to  settle  the  estate  without  administration." 
Within  two  years  next  prior  to  bringing  his  suit,  the  plaintiff  made 
demand  upon  the  heirs  "for  his  said  interest  in  said  land,  for 
possession  thereof,  for  a  division  of  said  land,  and  for  an  ac- 
counting for  the  rents  and  profits;  and  said  demand  has  been  re- 
fused. Petitioner  charges,  that  his  said  cotenants  have  received 
more  than  their  share  of  the  rents  and  profits  of  said  land;  that 
he  has  never  received  any  of  the  rents  and  profits;  and  that  the 
rental  value  of  said  land  has  been  $75  a  year,  or  other  large  sum. 
And  petitioner  prays  for  an  accounting  between  him  and  his  said 
cotenants  for  said  rents  and  profits.  Petitioner  charges  that  a 
fair  and  equitable  division  of  said  lands  and  tenements  can  not  be 
made  by  means  of  metes  and  bounds,  by  reason  of  improvements 
made  thereon ;  and  that  the  value  of  the  entire  lands  and  tenements 
would  be  depreciated  by  a  division  of  metes  and  bounds ;  and  that 
said  land  should  be  sold  and  the  proceeds  divided  according  to 
the  respective  interest  of  the  parties.    Petitioner  shows,  that,  after 
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he  had  employed  counsel  and  was  endeavoring  to  obtain  a  settle- 
ment without  litigation,  one  of  said  heirs,  to  wit,  E.  F.  Jordan, 
acting  on  behalf  of  himself  and  the  other  heirs  (except  petitioner), 
filed  an  application  to  the  court  of  ordinary  of  said  county,  on 
Feb.  15th,  1911,  for  letters  of  administration  on  the  estate  of 
James  T.  Jordan.  Petitioner,  on  March  31,  1911,  filed  his  caveat 
to  said  application,  upon  grounds  therein  stated ;  and  the  issue 
made  is  now  pending  in  the  court  of  ordinary.  Petitioner  charges, 
that  said  application  for  letters  of  administration  was  not  filed  in 
good  faith ;  that  there  is  not  now  and  never  has  been  a  necessity  for 
such  administration ;  that  said  application  is  filed  too  late,  and  the 
ordinary  is  without  jurisdiction  to  grant  the  same ;  and  that  it  • 
was  filed  only  for  the  purpose  of  defeating  petitioner's  claim  to 
his  interest  in  said  land,  by  having  the  same  set  apart  as  a  year's 
support  to  the  widow,  or  otherwise.  Petitioner  shows  that  it  would 
be  inequitable  and  unjust  to  allow  said  application  to  be  prosecuted 
for  said  purpose,  as  it  is  without  merit  and  constitutes  a  multi- 
plicity of  suits,  and  that  all  the  rights  of  the  parties  can  be 
oflFectually  determined  in  this  suit."  The  prayers  were:  that  the 
defendants  be  enjoined  from  prosecuting  the  application  for  letters 
of  administration  upon  the  estate;  "that  an  account  be  taken  of 
the  rents  and  profits  of  said  land;'*  that  it  be  decreed  "that  pe- 
titioner is  entitled  to  his  interest  in  said  land  and  whatever  sum 
may  be  found  due  him  on  account  of  rents  and  profits;  that  his 
lien  on  the  land  for  his  share  of  the  rents  and  profits  be  foreclosed ; 
and  that  the  land  be  sold  at  such  time  and  place  as  the  court  may 
^y  and  out  of  the  proceeds  of  said  sale  petitioner  be  paid  what  is 
due  him  on  account  of  his  interest  in  said  land  and  of  rents  and 
profits.'^ 

The  petition  was  dismissed  on  general  demurrer,  and  the  plain- 
tiff excepted.  The  bill  of  exceptions  also  set  forth  "  .  .  that 
in  submitting  the  case  to  the  court,  his  [plaintiff  in  error's]  coun- 
sel asked  to  be  given  an  opportunity,  in  the  event  the  court  should 
sustain  the  demurrer,  of  amending  paragraph  5  of  the  petition  by 
alleging  that  all  the  heirs  of  James  T.  Jordan,  had  consented  and 
agreed  to  settle  his  estate  without  administration.  Notwithstand- 
ing said  request  was  made  before  any  judgment  on  the  demurrer, 
the  said  court  dismissed  plaintifFs  petition  without  affording  any 
opportunity  to  amend  same,  which  action  of  the  court  is  hereby 
assigned  as  error/' 
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A.  H.  Davis,  for  plain tiflP.    Moore  &  Branch,  for  defendants. 

Fish,  C.  J.  (After  stating  the  facts.)  The  petition  in  this  case 
shows  that  an  application  for  administration  upon  the  estate  of 
James  T.  Jordan,  who  died  intestate,  had  been  made  by  his  son, 
R.  F.  Jordan,  and  that  the  plaintiff,  who  alleges  that  he  is  entitled 
to  a  distributive  share  of  the  intestate's  estate,  had  filed  a  caveat 
to  the  application.  It  appears  further  from  the  petition  that  the 
intestate  died  seized  and  possessed  of  a  described  tract  of  land  con- 
taining 76  acres,  more  or  less,  but  there  is  nothing  in  the  petition 
to  indicate  that  there  is  no  property,  save  this  land,  which  belongs 
to  the  estate.  There  is  an  express  allegation  that  the  estate  "has 
never  been  distributed  among  his  [the  intestate's]  heirs,  the  heirs 
having  preferred  to  settle  the  estate  without  administration.'" 
There  is  no  averment  that  there  has  ever  been  any  settlement 
among  the  heirs;  though  it  appears  from  the  bill  of  exceptions  that 
counsel  for  plaintiff  requested  the  court,  in  the  event  the  demurrer 
should  be  sustained,  that  an  opportunity  be  given  him  to  amend 
the  petition  by  alleging  that  all  of  the  heirs  had  consented  and 
agreed  to  settle  the  estate  without  administration.  This  amend- 
ment, if  it  had  been  allowed,  would  not  have  amounted  to  an 
allegation  that  there  had  been  a  settlement  of  the  estate  among 
the  heirs  without  an  administration,  especially  in  view  of  the  direct 
averment  that  the  estate  has  never  been  distributed  among  the 
heirs ;  and  furthermore,  the  allegation  that  one  of  the  heirs,  acting 
in  behalf  of  himself  and  the  other  heirs  (except  petitioner),  had 
filed  an  application  for  administration,  shows  that  if  they  ever 
preferred  to  settle  the  estate  without  administration  and  had  agreed 
to  do  so,  and  if  they  were  all  then  sui  juris,  they  had  subsequently 
decided  on  a  different  course  for  the  settlement  of  the  estate,  that 
is,  through  an  administration.  The  petition  contains  general  al- 
legations that  the  application  for  administration  upon  the  estate 
was  not  filed  in  good  faith ;,  that  there  is  not  and  never  has  been 
a  necessity  for  administration;  that  the  application  "  .  .  was 
filed  only  for  the  purpose  of  defeating  petitioner's  claiifi  to  his 
interest  in  said  land,  by  having  the  same  set  apart  as  a  year's  sup- 
port to  the  widow,  or  otherwise;  .  .  that  it  would  be  in- 
equitable and  unjust  to  allow  said  application  to  be  prosecuted  for 
said  purpose,  as  it  is  without  merit  and  constitutes  a  multiplicity 
of  suits,  and  that  all  the  rights  of  the  parties  can  be  eflfectually 
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determined  in  this  suit'^  We  are  of  the  opinion,  however,  not- 
withstanding such  general  allegations,  that  the  petition,  considered 
as  a  whole,  fails  to  show  that  there  is  no  necessity  for  an  admin- 
istration of  the  estate.  The  estate  owns  the  76  acres  of  land,  and, 
so  far  as  the  contrary  appears  from  the  petition,  it  may  own 
other  property.  No  distribution  of  the  estate  has  been  made 
among  the  heirs,  and  no  good  reason  is  alleged  why  there  should 
not  be  an  administration  for  the  purpose,  at  least,  of  making  a 
distribution  among  them,  especially  as  it  appears  from  the  petition, 
as  above  stated,  that  all  persons  interested  in  the  estate,  except  the 
petitioner,  desire  an  administration.  "We  do  not  perceive  how  an 
administration  would  result  in  depriving  petitioner  of  his  interest 
in  the  estate  "  .  .  by  having  the  same  set  apart  as  a  year's 
support  for  the  widow,  or  otlierwise,^^  as  the  widow,  if  entitled  to 
a  year's  support  out  of  the  property  of  the  estate,  may  have  it  set 
apart  without  an  administration.  Nor  does  it  appear  to  us  how 
the  prosecution  of  the  application  for  administration  "  . 
constitutes  a  multiplicity  of  suits.''  It  is  true  that  "If  one  tenant 
in  common  receives  more  than  his  share  of  the  rents  and  profits, 
he  is  liable  therefor  as  agent  or  bailiff  of  the  other  cotenant;  and 
in  equity  the  claim  for  such  indebtedness  is  superior  to  liens 
placed  on  his  interest  by  the  tenant  in  possession  receiving  the 
profits."  Civil  Code,  §  3727.  It  is  also  true  that  equity  has 
jurisdiction  of  matters  of  account  among  tenants  in  common  (lb. 
§  4586),  and  also  jurisdiction  in  cases  of  partition  when  the  remedy 
at  law  is  insufficient,  or  peculiar  circumstances  render  the  pro- 
ceeding in  equity  more  suitable  and  just.  It  is  also  true,  how- 
ever, that  unless  facts  exist  which  clearly  show  that  there  is  good 
reason  for  so  doing,  equity  will  not  interfere  with  the  regular  ad- 
ministration of  an  estate  by  a  legal  representative.  Civil  Code, 
§  4596 ;  Moody  v.  Ellerbie,  36  Ga.  6Q6.  See  also  Collins  v.  Stephens, 
58  Go,  284;  Pease  v.  Scranton,  11  Ga.  33;  Collins  v.  Carr,  112 
Ga.  868  (2),  869  (38  S.  E.  346).  In  our  opinion,  the  allegations 
of  the  petition  in  this  case  are  not  suflBcient  to  take  it  out  of  this 
general  rule.  It  follows  that  the  court  properly  sustained  the 
general  demurrer  to  the  petition. 

Judgment  affirmed     All  the  Justices  concur. 
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HARGROVE,  administrator,  v.  COVIXGTON". 

Tbe  allegations  of  the  petitioti,  which  must  be  taken  as  true  in  passing, 
upon  the  general  demurrer  thereto,  showed  that  the  fund  in  the  hands 
of  the  defendant  administrator,  for  the  recovery  of  which  the  action 
was  brought,  equitably  belonged  to  the  petitioner,  and  that  he  was  en- 
titled to  recover  the  same.  Therefore  the  general  demurrer  was  prop- 
erly overruled. 

jANtTARY  22,  1913. 

Equitable  petition.    Before  Judge  Bell.    Pulton  supenor  court. 
October  20,  1911. 

Covington  brought  an  action  against  John  E.  McClelland,  F.  A. 
Hargrove,  C.  W.  Mangum  as  sheriff,  and  W.  A.  Hargrove  as  ad- 
ministrator of  the  estate  of  Hattie  E.  Covington,  deceased.  There 
was  no  service  as  to  McClelland  and  F.  A.  Hargrove.  The  sub- 
stance of  the  petition  as  amended,  so  far  as  it  needs  to  be  now 
stated,  was  as  follows:  -Petitioner,  being  indebted  to  a  bank  to 
the  amount  of  $360,  and  desiring  to  have  it  paid,  entered  into  ian 
agreement  with  his  wife,  Hattie  E.  Covington,  and  her  father,  F.  A. 
Hargrove,  in  accordance  with  which  petitioner  conveyed  to  his  wife 
a  certain  described  house  and  lot  in  the  city  of  Atlanta,  then 
owned  and  occupied  by  petitioner,  his  wife,  and  their  children  as 
a  home.  She  subsequently,  in  pursuance  of  such  agreement,  bor- 
rowed from  her  father,  F.  A.  Hargrove,  tlie  sum  of  $350  with 
which  to  pay  the  debt  which  petitioner  owed  the  bank.  She  gave 
to  her  father  her  several  promissory  notes  for  the  amount  loaned 
by  him  to  her,  and  executed  and  delivered  to  him  a  deed  to  the 
house  and  lot  above  referred  to,  as  security  for  the  payment  of  her 
notes,  he  giving  to  her  a  bond  to  reconvey  the  property  to  her 
upon  the  payment  of  the  notes ;  "  .  .it  being  the  understand- 
ing, that  when  petitioner  paid  back  the  said  borrowed  money 
loaned  by  the  said  F.  A.  Hargrove  to  Hattie  E.  Covington,  that 
petitioner's  wife,  the  said  Hattie  E.  Covington,  was  to  make  pe- 
titioner a  deed  reconveying  to  him  said  property/'  The  property, 
at  the  time  petitioner  conveyed  it  to  his  wife,  was  worth  $2,500. 
While  the  consideration  stated  in  such  conveyance  was  $350  and 
love  and  affection,  there  was  in  truth  no  consideration  other  than 
the  purpose  of  placing  the  title  to  the  property  in  petitioner's  wife 
in  order  that  she  might  use  it  as  security  in  obtaining  the  loan 
from  her  father,  with  which  to  pay  petitioner's  debt  to  the  bank. 
Petitioner's  wife  died  prior  to  the  maturity  of  the  notes  she  gave 
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her  father,  and  her  brother,  W.  A.  Hargrove,  was  appointed  as 
the  administrator  of  her  estate,  which  was  insolvent.  F.  A.  Har- 
grove obtained  judgments  in  a  justice's  court,  on  the  notes  given 
him  by  petitioner's  wife,  against  W.  A.  Hargrove  as  the  adminis- 
trator of  her  estate.  The  executions  were  levied  upon  the  house 
and  lot,  the  petitioner,  as  tenant  in  possession,  being  duly  notified 
thereof,  and  the  property  was  regularly  sold  under  such  levies  by 
Mangom,  sheriff,  to  McClelland  for  $1,550.  The  petition  alleged 
that  both  F.  A.  Hargrove  and  W.  A.  Hargrove  fully  imderstood 
all  of  the  arrangement  and  undertaking  as  to  the  real  purpose  of 
the  conveyance  by  petitioner  of  his  house  and  lot  to  his  wife,  and 
of  the  conveyance  by  her  to  F.  A.  Hargrove ;  and  there  was  a  gen- 
eral allegation  that  F.  A.  Hargrove  and  W.  A.  Hargrove,  "after 
her  death,  formed  a  conspiracy  to  defraud  your  petitioner 
out  of  his  said  house  and  lot."  The  prayers  were,  that  McClel- 
land be  enjoined  from  paying  to  Mangum  as  sheriff,  or  to  W.  A. 
Hargrove  as  administrator,  any  of  the  proceeds  of  the  sheriff's 
sale,  other  than  the  sum  of  $360  with  interest;  that  Mangum, 
sheriff,  be  enjoined  from  paxdng  to  W.  A.  Hargrove,  administrator, 
any  more  of  the  proceeds  of  such  sale  than  the  sum  above  men- 
tioned, and  that  W.  A.  Hargrove  as  administrator  be  enjoined 
*'from  paying  out  any  money  arising  from  tlie  sale  of  this  prop- 
erty," and  that  he'^*be  required  to  pay  over  to  plaintiff  the  amount 
of  said  sale  of  said  land,  with  the  exception  of  the  sum  of  $360  and 
interest,  which  plaintiff  admits  that  he  owes  said  administrator." 
There  was  also  a  prayer  for  general  relief.  It  appeared  from  an 
amendment  allowed  to  the  petition,  that  the  balance  of  the  money 
arising  from  the  sale  of  the  property  by  the  sheriff,  after  satisfy- 
ing the  executions  under  which  it  was  sold,  had  been  paid  over  by 
him  to  W.  A.  Hargrove,  administrator. 

W.  A.  Hargrove,  as  administrator,  demurred  generally  and 
specially  to  the  petition.  The  demurrers  were  overruled,  and  he 
excepted. 

Ilewleti  &  Dennis  and  George  F.  Oober,  for  plaintiff  in  error. 

Howell  C.  Erwin,  contra. 

Fish,  C.  J.  (After  stating  the  facts.)  As  will  be  seen  from 
the  foregoing  statement  of  facts,  the  petition  as  finally  amended 
sought  relief  only  against  W.  A.  Hargrove  as  the  administrator  of 
the  estate  of  the  petitioner's  deceased  wife,  Hattie  E.  Covington ;  as 
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two  of  the  defendants^  McClelland  and  F.  A.  Hargrove,  were  not 
served,  and  the  last  amendment  to  the  petition  alleged  that  Man- 
gum,  sheriff,  had  paid  over  to  the  administrator  the  fund  sought 
to  be  recovered  by  the  petitioner.  Under  the  allegations  of  the 
petition,  which  must  be  taken  as  true  in  passing  on  the  general 
demurrer,  the  fund  for  which  the  action  was  brought  equitably 
belonged  to  the  petitioner  and  he  was  entitled  to  recover  the  same ; 
therefore  the  general  demurrer  to  the  petition  was  properly  over- 
ruled; and  this  is  true  whether  or  not  the  petitioner  was  en- 
titled to  all  of  the  relief  for  which  he  prayed. 

The  special  demurrers  which  were  in  any  wise  meritorious  were 
met  by  amendments  to  the  petition. 

In  the  brief  of  counsel  for  plaintiff  in  error  some  points  are 
urged  which  were  not  raised  by  any  assignment  of  error ;  therefore 
they  can  not  be  considered.  The  judgment  overruling  the  general 
demurrer  to  the  petition  is     Affirmed.    All  the  Justices  concur. 


THOMPSON  1;.  FAIX. 

1.  Where  an  affidavit  of  illegality  and  the  execution  have  been  returned 
into  court,  under  the  Civil  Code,  §  5307,  it  is  the  duty  of  the  court  to 
determine  ** thereon**  at  the  first  term,  unless  the  plaintiff  or  his  at- 
torney desires  to  controvert  the  facts  Contained  in  the  affidavit.  In 
that  event  an  issue  shall  be  joined,  and  tried  by  a  jury.  The  proper 
method  of  joining  issue  is  in  writing;  and  where  objection  is  made  by 
the  attorney  for  the  affiant  to  proceeding  to  the  jury  in  the  absence 
of  any  traverse  or  issue  joined  or  tendered,  it  is  error  for  the  court 
to  overrule  the  objection  merely  because  the  attorney  for  the  plaintiff 
states  orally  that  he  joins  issue. 

2.  Where  an  affidavit  of  illegality  contains  allegations  of  fact  in  the  na- 
ture of  affirmative  defenses,  upon  issue  joined  the  burden  of  estab- 
lishing them  rests  on  the  affiant. 

3.  The  ground  of  illegality  which  set  up  that  some  part  of  the  cost«  was 
not  properly  taxed  against  the  affiant  was  so  vague  and  indefinite  as 
to  show  no  reason  why  such  taxation  was  illegal,  and  was  properly 
stricken. 

Januaby  22,  1913. 

Illegality  of  execution.  Before  Judge  Pendletdn,  Fulton  su- 
perior court.     October  23,  1911. 

J.  S.  Jamefi,  for  plaintiff  in  error.    Moore  &  Branch,  contra. 

Lumpkin,  J.  1.  When  an  affidavit  of  illegality  to  the  levy  of 
an  execution  has  been  filed,  and  the  execution,  affidavit,  and  bond 
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have  been  returned  to  the  proper  court,  "it  shall  be  the  duty  of 
said  court  to  determine  thereon  at  the  first  term,  unless  the  plain- 
tiff or  his  attorney  desire  to  controvert  the  facts  contained  in  said 
affidavit,  in  which  case  an  issue  shall  be  joined,  which  issue  shall 
be  tried  by  a  jury  at  the  same  term,  unless  good  cause  is  shown 
for  a  continuance/^  Civil  Code,  §  6307.  The  statement  that  the 
court  shall  "determine  thereon  at  the  first  term,'^  unless  it  is  de- 
sired to  controvert  the  facts,  evidently  means  that  the  court  shall 
determine  the  case  on  the  face  of  the  record,  from  an  inspection  of 
the  execution  and  affidavit  of  illegality.  If  the  plaintiff  is  not  sat- 
isfied to  have  the  facts  stated  in  the  affidavit,  and  not  conflicting 
with  the  execution  and  the  entries  thereon,  to  be  assumed  to  be  true, 
he  must  make  it  appear  that  he  desires  to  controvert  them.  In  that 
event  the  statute  declares  that  "an  issue  shall  be  joined,  which 
issue  shall  be  tried  by  a  jury.''  Where  the  statute  requires  an 
issue  to  be  joined,  especially  in  a  court  of  record,  the  proper  mode 
of  joining  it  is  in  writing,  not  merely  by  an  oral  statement  of 
i-ounsel  that  he  joins  issue.  If  the  parties  proceed  to  try  the 
questions  of  fact  raised  by  the  affidavit  of  illegality,  without  ob- 
jection, perhaps  they  might  waive  or  estop  themselves  from  after- 
ward raising  the  point  that  issue  was  not  formally  joined.  But 
where  counsel  for  the  defendant  who  interposes  the  illegality  dis- 
tinctly raises  the  point  that  there  has  been  no  traverse  of  the 
grounds  and  no  issue  joined,  and 'that  the  only  question  before  the 
court  for  determination  is  as  to  the  sufficiency  of  such  grounds, 
it  is  error  to  compel  him  to  proceed  to  a  jury  trial  without  any 
joinder  of  issue,  and  merely  on  the  statement  of  adverse  counsel 
that  he  joins  issue.  There  is  nothing  in  the  decisions  in  Dever 
V.  Akin,  40  Oa.  423;  Wactor  v.  Marshall,  102  Ga,  746  (29  S.  E. 
703) ;  Miller  v.  Perkerson,  128  Ga.  465  (57  S.  E.  787) ;  James  v. 
Cooledge,  129  Ga.  860  (60  S.  E.  182),  which  conflicts  with  what 
is  here  ruled,  when  the  language  employed  in  those  decisions  is 
considered  in  connection  with  the  points  then  under  consideration.  • 
The  statute  requires  the  execution  and  the  affidavit  of  illegality  to 
be  returned  to  the  court.  For  the  purpose  of  that  case  they  be- 
come in  the  nature  of  record,  or,  as  it  has  been  expressed,  the 
execution  and  the  affidavit  of  illegality  are  the  pleadings.  This  is 
not  technically  exact.  Pleadings  are  the  written  contentions  of  the 
parties  tending  to  the  formation  of  an  issue.     An  execution  is 
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not  the  written  contention  of  a  party,  but  is  the  mandate  of  a 
court.  Furthermore,  pleadings,  strictly  so  called,  belong  perma- 
nently on  file  in  the  court  where  they  are  deposited.  After  the 
trial  of  an  issue  raised  by  an  aflSdavit  of  illegality,  the  execution 
is  not  forever  fastened  as  a  part  of  the  pleadings  in  the  court 
where  such  issue  was  tried.  If  this  were  so,  how  would  the  ex- 
ecution ever  proceed  further?  Could  the  plaintiff  never  have 
possession  of  it  to  levy  on  other  property?  Could  the  defendant 
destroy  its  usefulness  as  an  active  mandate  by  interposing  an 
affidavit  of  illegality  and  getting  it  returned  into  court?  In  a 
broad  and  general  sense,  for  the  purpose  of  that  case,  under  the 
statutory  procedure,  the  execution  and  the  affidavit  of  illegality 
may  be  treated  as  performing  the  functions  of  pleading  and  as 
being  before  the  court  as  record,  and  subject  to  be  brought  to  this 
court  as  a  part  of  the  record,  should  there  be  an  exception.  But 
what  has  been  said  in  tlie  cases  mentioned  does  not  hold  the  execu- 
tion to  be  pleading  in  the  strict  or  technical  sense,  or  that  the 
execution  and  the  affidavit  are  all  that  is  necessary  to-  carry  the 
case  to  a  jury,  over  objection  on  the  part  of  the  affiant  that  the 
facts  alleged  in  his  affidavit  must  be  taken  to  be  true,  unless  an 
issue  is  joined.  There  may  be  an  issue  of  law  as  well  as  an  issue 
of  fact,  and  the  court  may  consider  the  execution  and  the  affidavit 
of  illegality  in  determining  whether  the  grounds  of  illegality  are 
sufficient  or  meritorious.  But  if  the  affiant  demands  that  the 
records  of  the  court  shall  show  whether  the  plaintiff  desired  to 
test  the  issues  of  fact,  he  is  entitled,  under  the  terms  of  the  statute, 
to  have  this  appear  in  permanent  form.  It  was  accordingly  error 
to  overrule  the  objection,  raised  by  counsel  for  the  party  filing 
the  affidavit  of  illegality,  to  proceeding  to  the  jury  without  any 
issue  having  been  made  up  or  joined.  Whether  this  would  be  true 
of  such  additional  matters  as  bringing  in  the  sheriff  as  a  partA- 
and  traversing  his  return  is  not  before  us  for  determination. 

2.  Where  an  affidavit  of  illegality  is  interposed  to  a  levy,  and 
contains  allegations  of  fact  in  the  nature  of  affirmative  defenses, 
upon  an  issue  formed  the  burden  of  establishing  such  facts  rests 
upon  the  affiant.  Harris  v.  Gormerly,  62  Oa.  160;  Smith  v.  Camp, 
84  Ga.  117  (10  S.  E.  539). 

3.  The  ground  of  the  affidavit  of  illegality  which  alleged  that 
some  part  of  the  cost  was  not  properly  taxed  against  the  affiant 
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was  vague  and  indefinite,  and  did  not  show  the  nature  of  the  ease 
or  suflScient  reason  why  the  particular  items  of  cost  complained 
of  could  not  be  legitimately  taxed  against  the  affiant.  There  was 
no  error  in  striking  it  on  motion. 

The  amount  involved  in  this  case  was  small,  and  it  seems  to 
have  been  tried  somewhat  hastily.  The  bill  of  exceptions  recites 
that  the  execution  which  fonned  the  basis  of  the  proceeding  was 
not  in  court.  The  result  may  be  the  same  on  another  trial,  but 
we  think  that  the  interest  of  proper  procedure  requires  that  there 
shall   be   one.     Judgment   reversed.     All   the   Justices   concur. 


CENTRAL  OF  GEORGIA  RAILWAY  COMPAXY  v.  CLARK. 

The  evidence  was  sufficient  to  withstand  a  motion  for  nonsuit. 

January  22,  1913. 

Action  for  damages.  Before  Judge  Ellis.  Fulton  superior 
court.    November  15,  1911. 

Little  &  Powell  and  M.  F.  Goldstein,  for  plaintiff  in  error. 

Westmoreland  Brothers,  contra. 

Evans,  P.  J.  The  plaintiff,  a  day  watchman  of  the  Southern 
Railway  Company,  was  injured  by  a  loose  car  of  the  Central  of 
Georgia  Railway  Company  rolling  against  him.  From  the  record 
it  appears  that  the  tracks  of  the  Western  &  Atlantic  Railroad  Com- 
pany and  the  Southern  Railway  Company  cross  Johns  Street  in 
the  City  of  Atlanta  on  a  grade  level.  The  former  company  has 
four  tracks,  and  the  latter  eight  or  ten.  Each  company  maintains 
a  watchman  for  its  respective  tracks  at  this  crossing.  At  this 
crossing  the  Southern  maintains  a  grade  yard;  that  is,  there  is 
a  slight  declivity  towards  the  yard,  which  enables  detached  cars 
to  roll  by  gravity  to  the  place  intended.  Railroad  yards  of  this 
kind  are  in  general  use,  but  the  plaintiff  did  not  recollect  seeing 
cars  cut  off  and  permitted  to  roll  over  the  crossing  into  the  South- 
em  yards  before  the  day  he  was  injured.  The  plaintiff  was  a  day 
watchman  in  the  employment  of  the  Southern  Railway  Company, 
and  his  duties  were  "to  watch  out  for  any  danger  from  people 
getting  hurt  in  passing,  by  being  struck  by  trains,  fires,  or  any 
other  danger  that  might  occur,  and  for  the  protection  of  the  com- 
pany's property.*'     He  was  injured  by  a  car  of  the  Central  of 
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Georgia  Railway  Company  at  a  point  tliirty-seven  feet  east  of  the 
crossing  and  between  tracks  3  and  4  of  the  Southern  Railway 
Company,  at  about  three-thirty  o^clock  in  the  afternoon,  under 
these  circumstances:  He  had  observed  bits  of  paper  and  waste 
scattered  over  the  tracks,  some  of  which  was  burning.  There 
were  several  cars  near  by,  loaded  with  hay  and  other  freight; 
everything  was  dry,  and  the  wind  was  blowing.  He  waited  until 
the  crossing  was  blocked  by  a  long  train  of  cars  on  the  Western 
and  Atlantic  track,  which  served  to  stop  all  passing  over  Johns 
Street  at  the  time,  and  he  thought  there  would  be  no  dtoger  to 
any  one  while  he  would  extinguish  the  fire.  He  then  proceeded 
to  a  point  between  tracks  3  and  4  of  the  Southern  Railway  Com- 
'pany,  37  feet  east  of  the  crossing,  where  there  was  a  flame  about 
knee  high,  and  near  the  end  of  the  cross-ties.  While  in  a  stooping 
position  in  the  act  of  extinguishing  the  fire  by  scattering  it  with  a 
stick  and  stamping  it  out,  he  was  struck  and  injured  by  a  loose 
freight-car,  which  had  been  delivered  by  the  Central  of  Georgia 
Railway  Company  to  the  Southern  yards.  This  car  had  been  de- 
tached from  the  train  of  cars  near  the  crossing,  and  was  rolling 
down  grade  at  the  rate  of  about  three  miles  per  hour.  Upon  the 
top  of  the  car  at  its  rear  end  was  a  man.  The  plaintiflP  could  not  see 
the  approaching  car  without  looking  up,  and  he  did  not  look  up 
until  he  was  hit.  At  the  time  he  was  struck  by  this  detached  car 
another  train  was  passing  over  the  Southern  tracks,  upon  the 
one  next  to  where  the  plaintiff  was  standing  when  he  was  hit. 
The  engineer  of  this  train  unsuccessfully  attempted  to  warn  the 
plaintiff  of  the  approach  of  the  loose  car. 

The  question  is  as  to  the  liability  of  the  Central  of  Georgia 
Railway  Company  to  the  plaintiff  under  these  facts,  which  the 
jury  were  authorized  to  find  from  the  evidence.  ,We  will  con- 
sider the  case  from  the  viewpoint  that  the  car  which  injured  the 
plaintiff  was  operated  by  his  employer.  The  situation  with  respect 
to  the  Southern  Railway  Company  is  this:  It  has  a  railroad  yard 
at  Johns  Street  crossing.  This  yard  is  so  constructed  that  there 
is  a  slight  grade  downwards  into  the  yard,  which  enables  the 
company  to  make  up  its  trains  by  cutting  one  or  more  cars  from 
those  attached  to  the  engine,  and  allowing  the  detached  car  or  cars 
to  roll  down  the  grade  until  they  reach  the  place  intended  in  the 
yard.     Such  yards  are  in  general  use.     It  is  necessary  that  the 
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public,  who  have  rights  over  the  street  crossing  which  is  within 
the  sphere  of  the  railroad^s  operations,  be  protected  from  the  fre- 
quent and  irregular  movement  of  cars  over  the  crossing.  To  meet 
this  necessity  due  care  on  the  part  of  the  railway  company  would 
require  the  maintenance  of  a  proper  lookout.  Instead  of  locating 
a  lookout  on  each  car,  the  railroad  company  employs  a  watchman 
to  warn  the  public  of  the  approach  of  cars.  When  the  watchman 
accepted  this  employment  he  assumed  the  risks  of  service  ordinarily 
attaching  to  the  duties  which  he  voluntarily  contracted  to  dis- 
charge, and  the  dangers  of  the  work  which  were  open  to  observa- 
tion. 3  Elliott  on  Bailroads,  §  1290.  If  it  had  appeared  that  the 
watchman*8  employment  was  with  knowledge  of  a  traflBc  arrange- 
ment between  the  Central  and  the  Southern  with  regard  to  the  in- 
terchange of  freight,  by  which  the  Central  was  permitted  to  de- 
liver its  cars  to  the  Southern  in  the  latter's  yard  by  detaching 
them  at  or  near  Johns  Street  and  allowing  them  to  roll  in  the 
^Southem^s  yard,  it  might  be  contended  with  much  force  that  the 
scope  of  the  plaintiffs  employment  extended  to  maintaining  a 
watch  for  the  cars  of  both  companies,  and  that  neither  company 
owed  him  the  duty  of  providing  a  lookout  for  his  safety.  Counsel 
stated  in  their  brief  that  such  arrangement  existed;  but  so  far  as 
we  are  informed  by  the  record  the  movement  of  the  car  which  in- 
flicted the  injury  was  casual.  According  to  the  evidence  the  Cen- 
tral Bailway  Company  was  a  licensee.  When  a  licensee  uses  the 
tracks  of  another  road  it  owes  a  duty  to  the  siervants  of  the  licensor 
to  exercise  due  care  for  their  protection.  The  Central  Railway 
Company  did  station  a  man  on  the  top  of  the  car.  He  was  at  the 
brake  at  the  far  end  of  the  car  from  the  plaintiff  at  the  time  an 
engineer  of  the  Southern  train  holloaed  to  the  plaintiff  in  an  at- 
tempt to  warn  him  of  his  danger.  It  did  not  appear  whether  or 
not  the  man  on  the  car  heard  the  warning.  The  engineer  testified 
that  this  man  could  have  stopped  the  car,  if  he  had  applied  the 
brake  when  he  holloaed,  so  as  to  have  prevented  the  injury;  but 
that  the  brakeman  on  the  top  of  the  car  could  not  see  the  plaintiff 
from  his  position  when  he  was  hit.  It  was  for  the  jury  to  say 
whether  under  the  facts  due  care  would  require  the  Central  Rail- 
way Company  to  provide  a  lookout  or  give  some  signal  of  warning 
while  shunting  a  loose  car  into  the  Southern's  yard. 

Was  the  plaintiff  guilty  of  contributory  negligence  barring  a 
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recovery?  We  think  not.  His  duties  comprehended  not  only  a 
lookout  for  trains  but  a  protection  of  his  employer's  property  in 
the  vicinity.  At  the  time  he  was  stricken  by  the  defendant's  car 
he  was  extinguishing  a  fire  in  close  proximity  of  cars  loaded  with 
hay  and  other  combustibles.  It  was  for  the  jury  to  say  whether 
his  failure  to  look  for  the  car  when  he  was  putting  out  the  fire 
was  such  negligence  on  his  part  as  prevented  a  recovery.  In  Watts 
V.  R,  &  D.  R,  Co.,  89  Ga.  272  (15  S.  E.  365),  it  appears  that  by 
mutual  consent  two  railway  companies,  whose  tracks  were  parallel, 
permitted  the  watchmen  employed  by  the  respective  companies  to 
walk  upon  the  unoccupied  tracks  of  each  other  for  the  purpose  of 
examining  the  standing  cars.  A  watchman  of  one  company  while 
so  employed  was  suddenly  stricken  by  the  negligent  and  too  rapid 
running  of  a  train  of  the  other  company,  and  the  watchman's 
failure  to  protect  himself  was  in  consequence  of  his  attention  being 
occupied  with  his  duties.  It  was  held  that  it  was  for  the  jury  to 
say  whether  under  all  of  the  circumstances  he  could  have  avoided 
the  consequences  of  the  company's  negligence  by  the  exercise  of 
ordinary  diligence. 

The  evidence  was  sufficient  to  withstand  a  motion  for  nonsuit. 
Judgment  affirmed.     All  the  Justices  concur. 


HOLLOW  AY  V.  BIRDSOXG. 

Where  by  a  petition  to  the  ordinary  a  party  complains  of  obstructions  to 
a  private  way  and  seeks  to  have  them  removed,  the  petition  should 
show  that  the  way  is  such  a  way  as  is  contemplated  in  |§  808,  824, 
and  826  of  the  Civil  Code  of  1910;  otherwise,  the  petition  is  demurrable 
on  the  ground  that  the  ordinary  has  no  jurisdiction  of  the  proceeding. 
January  22,  1913.  ,  • 

Certiorari.  Before  Judge  Felton.  Bibb  superior  court.  Jan- 
uary 9,  1912. 

C.  II.  Hall  Jr.,  for  plaintiff. 

Beck,  J.  Mrs.  Rosa  E.  Holloway  filed  with  the  ordinary  of 
Bibb  county  her  petition  against  Mrs.  M.  Birdsong  and  J.  E. 
Wilson,  to  remove  certain  obstructions  from  a  private  way.  She 
alleged,  that  she  was  the  owner  of  certain  improved  real  estate  in 
the  City  of  Macon;  that  appurtenant  to  this  property  so  owned 
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by  her  there  was  a  twenty-foot  private  way,  and  also  another  pri- 
vate way  leading  from  the  twenty-foot  private  way;  that  for  seven 
years  or  more  before  the  filing  of  her  petition  she  had  been  in 
continuous,  constant,  and  uninterrupted  possession  and  use  of  these 
private  ways,  and  that  during  this  time  no  legal  steps  had  been 
taken  to  abolish  them;  that  Mrs.  Birdsong  and  Wilson  had  ob- 
structed these  private  ways.  Mrs.  Birdsong  filed  a  demurrer  to 
the  petition,  questioning  the  jurisdiction  of  the  "court  of  ordinary" 
to  try  the  issues,  which  was  sustained.  A  petition  for  a  writ  of 
certiorari  being  sued  out  by  the  plaintiff,  the  judge  of  the  superior 
court  overruled  and  denied  the  same. 

The  act  of  1872,  codified  in  §§  824,  825,  826,  and  827  of  the 
Civil  Code,  giving  the  ordinary  jurisdiction  to  try  summarily  the 
question  of  removing  obstructions  to  private  ways,  is  confined  to 
cases  of  private  ways  which  arise  by  prescriptive  right  acquired  by 
seven  years  or  longer,  of  possession  or  user  of  the  same.  Brown 
V.  Marshall,  63  (7a.  657.  In  the  present  case  the  plaintiflp  is  en- 
deavoring to  have  obstructions  removed  from  an  alleged  private 
way,  under  the  provision  of  that  part  of  the  act  of  1872  which  is 
codified  in  §  825  of  the  Code.  In  order  to  give  the  ordinary 
jurisdiction  of  proceedings  under  the  code  section  last  referred  to, 
the  petition  should  have  shown  that  the  alleged  private  way  from 
which  it  was  sought  to  remove  the  obstruction  complained  of  was 
not  over  fifteen  feet  in  width,  as  well  as  the  fact  that  it  had  been 
kept  open  and  in  repair  for  the  period  prescribed  in  the  statute. 
This  the  petition  failed  to  do,  and  the  absence  of  this  necessary 
averment  from  the  petition  left  the  petition  open  to  a  demurrer  on 
the  ground  that  jurisdiction  to  hear  the  complaint  was  wanting. 
Woolbright  v.  Cureton,  76  Oa.  107;  Collier  v.  Farr,  81  Ga.  749 
(7  S.  E.  860).  There  is  nothing  in  the  case  of  KirTcland  v.  Pit- 
man, 122  Oa.  256  (50  S.  E.  117),  which  modifies  the  rulings  made 
in  the  other  cases  cited  on  the  point  under  consideration.  It 
follows  that  the  ordinary  did  not  err  in  dismissing  the  petition  on 
demurrer,  and  that  the  writ  of  certiorari  was  properly  refused  by 
the  judge  of  the  superior  court. 

Judgment  affirmed.     All  the  Justices  concur. 
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Piedmont  Canning  Company  v.  American  Can  Company. 

Atkinson,  J.  Under  the  pleadings  and  evidence,  a  verdict  was  demanded 
in  favor  of  the  plaintiff  for  the  amount  sued  for,  and  there  was  no 
error  in  directing  such  a  verdict. 

Judgment  affirmed.    Atl  the  Justices  concur. 
Januaby  22,  1913. 

Complaint.     Before  Judge  Jones.     Habersham  superior  court. 

August  22,  1911. 

McMillan  &  Erwin,  for  plaintiff  in  error. 

J,  C.  Edwards,  contra. 


EOWE  V.  HEXDERSOX  XAVAL  STORES  COMPAXY. 

1.  An  administrator's  deed  properly  executed  upon  a  valuable  considera- 
tion, and  duly  recorded,  ha?  priority  over  an  older  unrecorded  deed 
made  by  the  administrator's  intestate,  of  which  the  grantee  in  the 
first-named  deed  had  no  notice  at  the  time  the  deed  to  him  was  executed. 

2.  Where  in  such  a  case  the  vendee  under  the  administrator's  deed  goes 
into  immediate  possession  of  the  lands  conveyed,  as  against  one  claim- 
ing by  virtue  of  "a  timber  lease"  under  a  successor  in  title  to  the  ad- 
ministrator's intestate,  without  possession,  the  former  will  prevail. 

(a)  The  fact  that  the  lease  was  "duly  executed  and  recorded,"  without 
evidence  to  show  that  the  administrator's  vendee  had  actual  notice  of 
the  prior  deed  upon  which  the  lease  depended,  is  not  sufficient  to  give 
priority  to  the  lessee  over  the  administrator's  vendee. 

3.  The  claims  of  title  of  the  plaintiff  and  the  defendant  being  antagonistic, 
and  the  latter  having  shown  possession  imder  a  superior  title,  the  court 
erred  in  granting  an  interlocutory  injunction  against  the  defendant, 
and  in  not  granting  an  injunction  against  the  plaintiff. 

Januaky  22,  1913. 

Injunction.  Before  Judge  Tliomas.  Berrien  superior  court 
June  5,  1912. 

The  Henderson  Xaval  Stores  Company  filed  its  petition  against 
M.  Rowe,  alleging:  that  it  was  the  owner  and  holder  of  the  legal 
title  to  all  the  timber  suitable  for  turpentine  purposes  upon  lot  of 
land  number  508  in  tlie  6tli  district  of  Berrien  county,  said  lot 
containing  490  acres,  more  or  less;  that  on  or  about  Febrijary  1, 
191?,  the  defendant,  M.  Rowe,  entered  upon  the  described  land  and 
began  to  cut,  deaden,  and  destroy  all  tlie  pine  timber  suitable  for 
turpentine  purposes  growing  and  being  upon  the  land;  that  Rowe 
was  insolvent  and  unable  to  respond  in  damages  to  any  judgment 
which  petitioner  might  obtain  against  him  for  the  damages  which 
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he  had  done^  and  would  do,  if  not  restrained;  that  he  had  no 
legal  right,  title,  or  claim  to  the  timber  and  no  authority  to  enter 
upon  the  land,  etc. ;  and  that  damages  would  be  irreparable  unless 
the  defendant  was  restrained.  The  prayer  was  for  injunction,  and 
other  relief.  The  plaintiff  relied  upon  a  certified  copy  of  lease 
from  P.  H.  Gaskins,  "conveying  the  timber  on  the  land  in  question 
to  the  plaintiff,  duly  witnessed  and  recorded,^'  and  by  his  abstract 
traced  title  into  said  Gaskins  through  a  chain  of  conveyances,  etc., 
beginning  with  a  plat  and  grant  from  the  State  to  John  Reynolds, 
dated  November  25,  1839.  The  defendant  filed  an  answer  and 
cross-bill,  wherein  he  alleged,  among  other  things,  that  before  the 
1st  day  of  January,  1912,  he  was  in  the  actual  open,  notorious, 
and  physical  possession  of  lot  number  508  in  the  6th  district  of 
Berrien  county,  and  was  exercising  legal  and  equitable  rights  thereto ; 
that  he  was  solvent  and  able  to  respond  to  any  judgment  that 

might  be  rendered  against  him;  that  on  or  about  the day 

of  February,  1912,  the  petitioner  went  upon  the  land  and  pro- 
ceeded to  cut,  cup,  box,  and  otherwise  trespass  upon  the  timber 
upon  said  land,  etc.  The  defendant  also  prayed  for  injunction  and 
other  relief.  In  support  of  his  answer  and  cross-bill  the  defendant, 
introduced  in  evidence  the  following:  (1)  Application  of  H.  C. 
Beynolds  for  appointment  as  administrator  de  bonis  non  cum 
testamento  annexo  upon  the  estate  of  John  Reynolds,  deceased, 
and  the  order  appointing  him  as  such.  The  application  of  H.  C. 
Reynolds  shows  that  it  was  made  on  March  28,  1911,  and  the  ap- 
pointment bore  date  April  3,  1911.  It  also  shows  that  John  Rey- 
nolds died  in  Greene  county  in  1846,  more  than  65  years  before  the 
date  of  the  application  for  letters  of  administration  de  bonis  non, 
etc.  It  also  shows  that  John  Reynolds  died  leaving  a  will,  and 
appointing  Samuel  D.  Durham  as  his  executor,  and  that  Durham 
qualified  as  such.  (2)  Administrator's  deed  from  H.  C.  Reynolds, 
administrator  upon  the  estate  of  John  Reynolds,  deceased,  to  M. 
Rowe  (the  defendant),  which  was  dated  October  3,  1911,  and 
duly  recorded.  The  defendant  also  offered  in  evidence  the  affidavit 
of  one  or  more  persons  showing  that  in  November,  1911,  he  took 
physical  possession  of  lot  of  land  number  508,  above  described, 
and  erected  fences  upon  it,  etc.;  that  in  1891  Western  &  Gunn 
went  upon  said  lot  and  cut  some  sawmill  timber  tlierefrom,  which 
cutting  lasted  about  one  year;  that  after  said  acts  of  cutting,  pos- 
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session,  etc.,  no  one  ever  attempted  to  exercise  possession  in  any 
manner  whatever  on  said  land  until  M.  Rowe,  the  defendant,  took 
physical  possession  in  November,  1911,  and  erected  the  fences  as 
described  above.  The  court,  having  previously  passed  an  order  re- 
straining the  defendant  from  trespassing  upon  the  land  in  question, 
on  the  hearing  continued  the  restraining  order  until  the  jury  trial. 
The  restraining  order  granted  upon  the  cross-bill  was  dissolved. 
The  defendant  excepted. 

Knight,  Chasiain  &  Oaskins,  for  plaintiff  in  error. 

H.  J.  Quincey,  contra. 

Hill,  J.     (After  stating  the  foregoing  facts.) 

1.  The  controlling  question  in  this  case  is  one  of  title.  It  is  a 
contest  between  an  unrecorded  deed  executed  by  John  Reynolds 
in  1839  and  the  chain  of  titles  thereunder,  as  set  out  in  the  abstract 
of  title  of  the  plaintiff  in  the  court  below,  without  possession,  as 
against  a  deed  executed  to  the  defendant  by  the  administrator  of 
John  Reynolds  in  1911,  properly  executed  and  recorded,  with  pos- 
session thereunder  by  the  defendant  since  October  3,  1911.  The 
record  in  the  case  is  unsatisfactory,  and  presents  some  unusual  fea- 
tures on  account  of  a  lack  of  evidence  to  throw  light  upon  the  case. 
Sixty-five  years  after  a  testator  died  leaving  a  will  and  naming  an 
executor,  who  qualified  as  such,  an  administrator  de  bonis  non  cum 
testamento  annexo  was  appointed  upon  an  application  tending  to 
show  wild  lands  belonging  to  the  testator's  estate  and  unadminis- 
tered.  No  attack  seems  to  have  been  made  on  this  application  for 
administration  or  order  appointing  the  administrator.  An  order 
was  obtained  by  the  administrator  thus  appointed,  to  sell  the  wild 
land  in  controversy,  belonging  to  the  testator,  at  private  sale,  and 
the  defendant  was  a  purchaser  at  this  sale  and  went  into  possession 
under  the  administrator's  deed,  which  was  duly  recorded.  The 
deed  executed  to  the  purchaser  was  by  the  administrator  merely 
as  such,  and  not  as  administrator  de  bonis  non  cum  testamento 
annexo.  On  the  other  hand,  the  plaintiff  in  the  court  below  claimed 
under  an  unrecorded  deed,  the  character  of  which  is  not  disclosed 
by  the  record,  executed  by  the  testator  seventy-two  years  previously 
to  the  execution,  by  his  administrator,  of  the  deed  to  the  defendant. 
No  possession  was  alleged  or  shown  by  the  record  in  John  Rey- 
nolds, either  by  the  petition  or  the  evidence,  or  in  any  of  those 
holding  under  him,  except  in  W.  W.  Gaskins,  who  was  in  possession 
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and  sold  the  timber  on  the  land  in  question  about  the  year  1887 
to  Western  &  Gunn,  who  went  into  possession  and  remained  for  a 
year  or  more  under  W.  W.  Gaskins.  Whether  they  ever  yielded 
possession  the  record  is  silent.  An  heir  at  law  of  W.  W.  Gaskins, 
P.  H.  Gaskins,  to  whom  the  lot  of  land  in  controversy  had  been 
api>ortioned  in  kind,  made  a  "timber  lease"  to  the  plaintiff,  "con- 
veying the  timber  on  the  land  in  question  to  the  plaintiff,  duly 
witnessed  and  recorded,"  but  the  lease  itself  is  absent  from  the 
record ;  and  whether  the  lessor  was  in  possession  at  the  time  of  the 
lease,  or  whether  he  put  the  plaintiff  in  the  court  below  in  possession, 
the  record  is  equally  silent  It  is  set  out  in  the  plaintiff^s  abstract 
of  title  that  the  lease  was  "duly  witnessed  and  recorded,"  but  the 
dates  of  the  execution  and  record  do  not  appear.  Nor  does  the 
petition  help  us  in  this  respect.  It  is  nowhere  alleged  that  the 
plaintiff  was  put  in  possession  at  the  time  of  his  purchase.  The 
defendant  was  in  possession,  according  to  the  record,  under  a 
recorded  deed.  Does  the  unrecorded  deed  of  1839  have  priority  over 
the  recorded  deed  of  1911?  We  think  not.  The  decision  in  the 
case  of  Tucker  v.  Harris,  13  Oa.  1  (58  Am.  D.  488),  controls  this 
question.  It  was  there  held:  "A  purchaser  at  an  administrator's 
sale,  who  has  his  deed  first  recorded,  will  gain  the  same  preference 
over  an  unrecorded  deed  as  if  he  had  bought  of  the  intestate  in 
his  lifetime."  See  Gardner  v.  Orannis,  57  Oa.  557  (10) ;  Wadley 
Lumber  Company  v.  Lott,  130  Oa.  140  (60  S.  E.  836).  The  case 
of  McCaskill  v.  Stearns,  138  Oa.  123  (74  S.  E.  1034),  cited  by 
the  defendant  in  error,  is  not  in  point. 

It  is  true  that  two  witnesses  say  in  their  aflBdavits  that  "for  a 
number  of  years  W.  W.  Gaskins  and  those  claiming  under  him 
have  had  possession  of  lot  of  land  number  508  in  the  6th  dis- 
trict of  said  State  and  county,"  but  it  does  not  appear  how  long 
^a  number  of  years"  was,  or  who  those  claiming  under  him  were, 
or  whether  the  plaintiff  was  one.  It  had  been  shown  that  West- 
em  &  Gunn  went  into  possession  in  1887  or  1891,  but  there  was  no 
evidence  to  show  that  they  ever  went  out  of  possession,  or  whether 
they  still  were  in  possession  and  claimed  the  rights  under  the 
timber  lease  from  P.  H.  Gaskins.  We  Are  left  entirely  to  conjec- 
ture as  to  this.  Nor  does  the  fact  that  the  timber  lease  from  P.  H. 
Gaskins  to  the  plaintiff  in  the  court  below  was  "duly  witnessed 
and  recorded"  help  the  situation,  there  being  no  evidence  that  the 
21 
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purchaser  from  the  administrator  bought  with  notice  of  the  prior 
deed  from  the  decedent  under  whom  the  maker  of  the  lease  claimed. 
It  can  not  be  said,  therefore,  that  the  "duly  witnessed  and  recorded" 
lease  of  the  land  in  controversy  was  notice  to  the  defendant.  Nor 
is  the  evidence  of  certain  witnesses  who  testified  for  the  defendant, 
"that  for  a  number  of  years  W.  W.  Gaskins  and  those  claiming 
under  him  have  had  possession  of  lot  508  in  the  6th  district 
of  said  State  and  county,^'  of  benefit  to  the  plaintiff,  in  the  absence 
of  such  fact  being  brought  home  to  the  defendant  It  is  argued 
that  the  administrator  could  not  sell  property  with  title  to  which 
his  intestate  or  testator  had  parted  in  his  lifetime ;  that  John  Bey- 
nolds  by  his  will  'devised  any  such  lands  as  he  owned  at  the  time 
of  his  death.  It  is  a  sufficient  answer  to  this  contention  to  say 
that  if  John  Reynolds  himself,  in  his  lifetime,  had  made  two  deeds 
to  the  property,  one  long  before  the  other  and  unrecorded,  and 
the  other  subsequently  and  recorded,  the  recorded  deed  would 
have  priority,  no  possession  or  actual  notice  of  possession  being 
involved.  The  administrator's  deed  recited  a  consideration;  and 
while  it  was  argued  that  there  was  in  fact  none,  there  was  no 
evidence  to  that  effect. 

Without  discussing  whether  the  decisions  in  the  cases  of  Bullock 
V.  Dunbar,  114  Qa.  754  (40  S.  E.  783),  Hodges  v.  StmH  Lumber 
Co.,  128  Oa.  733  (58  S.  E.  354),  and  Oorham  v.  Monifort,  137 
Oa.  134  (72  S.  E.  893),  are  entirely  reconcilable,  it  is  sufficient 
for  the  purposes  of  the  present  case  to  say  that  it  was  not  one 
dependent  on  an  effort  to  invoke  a  presumption  or  inference  of 
settlement  of  an  estate,  assent  to  a  legacy,  payment  of  purchase- 
money,  or  the  like,  in  favor  of  one  in  possession  of  the  property, 
but  it  rested  upon  the  simple  question  of  competition  between  two 
(jeeds— one  made  by  a  decedent  and  unrecorded,  and  the  other  made 
by  his  administrator  and  recorded.  The  court  erred  in  granting 
an  interlocutory  injunction  against  the  defendant,  and  in  not 
granting  an  injunction  against  the  plaintiff. 

Judgment  reversed.     All  the  Justices  concur. 
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Seawright  et  al,  v.  Blount. 

HiT.T.,  J.  1.  Where  it  was  sought  by  equitable  petition  to  enjoin  against 
the  erection  of  a  buiMing  within  26  feet  of  a  certain  street  in  a  city, 
the  plaintiff  alleging  that  its  erection  would  damage  her  property,  and 
it  appeared  from  the  petition  and  evidence  that  there  was  a  restriction 
in  the  deeds  of  the  predecessors  in  title  of  both  the  plaintiff  and  the 
defendant,  to  the  effect  that  no  building  could  be  erected  within  25  feet 
of  the  street  in  question  so  as  to  obstruct  the  right  of  view  along  the 
street,  it  was  not  error  on  the  hearing  to  receive  testimony  that  the 
proposed  building  would  damage  the  plaintiff's  property  $1,000,  the 
witness  also  testifying  that  the  property* was  worth  $3,500  before  the 
proposed  erection,  and  would  be  worth  only  $2,500  if  the  building  was 
erected  as  attempted  by  the  defendant. 

2.  The  bare  fact  that  the  municipal  and  county  authorities  had  passed 
orders  to  improve  the  street  upon  which  the  plaintiff  lived,  at  the 
solicitation  of  "a  large  number  of  citizens,"  who  urged  the  opening  of 
a  driveway  from  West  End  to  Grant  Park,  through  Glenn  Street  and 
Georgia  Avenue,  without  directly  connecting  the  plaintiff  with  the 
petition  in  any  way,  or  showing  that  such  action  would  affect  the  re- 
striction in  the  deeds,  did  not  make  such  orders  admissible.  But  their 
admission  was  not  such  error  as  to  require  a  reversal  of  the  judgment 
of  the  court  below. 

<a)  Nor  was  the  plaintiff  estopped  from  asserting  her  rights  imder  the 
clause  in  the  deed  containing  the  restriction  merely  because  she  saw 
material  placed  upon  the  premises  with  which  to  build,  and  the  digging 
of  a  trench  as  a  foundation  within  the  restricted  area,  before  any  wall 
of  the  building  was  actually  erected  within  it. 

(6)  The  plaintiff  will  not  be  denied  the  equitable  relief  sought  merely 
because  she  erected  a  porch  and  steps  in  front  of  her  residence  within 
less  than  25  feet  of  the  street,  the  main  body  of  the  residence  being  28 
feet  distant  from  the  street,  where  the  purpose  of  the  restriction  was 
to  secure  the  right  of  view  for  private  residents,  and  where  the  evidence 
does  not  show  that  the  porch  and  steps  substantially  interfere  with  the 
enjoyment  of  the  plaintiff  and  neighboring  proprietors  of  ''the  right  of 
view,  of  25  feet  from  the  sidewalk,"  on  the  street  named.  McGuire  v. 
McCaskey,  62  Ohio  St.  419  (57  N.  E.  53).  See  Jackson  v.  Stevenson,  156 
Mass.  496  (31  N.  E.  691,  32  Am.  St  R.  476) ;  Trustees  of  Columbia 
College  V,  Thacher,  87  N.  Y.  311  (41  Am.  R.  365) ;  Amerman  v.  Deane, 
132  N.  Y.  355  (30  N.  E.  741,  28  Am.  St.  R.  584) ;  German  v.  Chapman, 
L.  R.  7  Ch.  Div.  27Q;  Morrow  v.  Hasselman,  69  N.  J.  Eq.  612  (61  Atl. 
369) ;  Bacon  r.  Sandberg,  179  Mass.  396  (60  N.  E.  936) ;  Linzee  t*. 
Mizer,  101  Mass.  512,  531. 

{o)  The  fact  that  the  plaintiff  and  other  residents  of  the  street  have 
erected  verandas,  porches,  and  steps  within  the  building-line  restriction, 
which  have  not  materially  interfered  with  or  obstructed  the  right  of 
view,  is  not  sufficient,  as  a  matter  of  law,  to  show  an  abandonment  of 
the  scheme  of  restriction,  where  it  does  not  appear  that  there  has  been 
a  general  change  in  the  street,  or  conditions  surrounding  it,  rendering 
the  restriction  useless  to  the  plaintiff  and  other  residents.     See  note 


Digitized  by 


Google 


324  OCTOBER  TERM,  1912.  Q39 

to  case  of  Brown  v,  Huber  (Ohio),  28  L.  R.  A.   (X.  S.)  705,  and  caaes 
cited  on  page  714. 

(d)  Nor  is  the  fact  that  the  main  body  of  a  few  of  the  houses  erected 
on  the  street  is  within  the  restricted  distance,  including  a  storehouse  and 
church,  and  that  residents  did  not  enjoin  against  the  erection  of  such 
buildings,  sufficient,  as  matter  of  law,  to  show  an  abandomnent  on 
their  part  of  the  restriction  contained  in  the  deeds. 

3.  There  was  no   abuse   of  discretion    in   granting  the   interlocutory   in- 
junction. Judgment  affirmed.    All   the  Justices  concur, 
Januaby  22,  1913. 

Injunction.     Before  Judge  Bell.     Pulton  superior  court.     Oc- 
tober 2,  1911. 

Oreeti,  Tilson  &  McKinney,  for  plaintiffs  in  error. 
E.  M.  a-  a.  F.  Mitchell,  contra. 


TuppEE  &  Company  et  al  v.  Southern  Cement  Stone  Company. 

Lumpkin,  J.     The  verdict  was  supported  by  the  evidence,  and  there  was 
no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur. 
Januaby  23,  1913. 

Attachment.     Before  Judge  Conyers.     Glynn  superior   court 

November  11,  1911. 

Boiling  Whitfield,  for  plaintiffs  in  error. 

D.  W,  Krauss,  contra. 


Lanodale  v.  Bowden  &  Company. 

Lumpkin,  J.  1.  Suit  was  brought  to  recover  certain  personal  property. 
The  defendant  denied  that  the  property  belonged  to  the  plaintiffs,  and  al- 
leged that  it  was  agreed  to  be  sold  by  the  defendant  to  the  plaintiffs 
on  certain  conditions,  which  were  not  complied  with,  and  the  sale  iwaa 
never  consummated.  The  plaintiffs  introduced  evidence  to  show  that 
they  had  bought  the  property  from  the  defendant  for  a  stated  amount, 
a  part  of  which  was  to  be  paid  in  cash,  and  their  notes  were  to  be 
given  for  deferred  payments,  and  that  they  had  lawfully  received 
possession  and  had  tendered  to  the  defendant  the  cash  payment  and 
the  notes  as  agreed,  but  he  had  refused  to  receive  them  and  had 
wrongfully  retaken  possession  of  the  property  by  force.  Held,  that  in 
such  case  evidence  that  the  purchasers  (the  plaintiffs)  tendered  the 
cash  payment  and  notes  was  admissible  as  tending  to  show  their  right 
to  the  property,  without  any  formal  pleading  of  a  tender. 
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2.  In  an'  action  to  recover  personal  property,  usually  termed  trover, 
under  the  statute,  the  plaintiff  is  not  entitled  to  recover  both  the 
highest  proved  value  at  any  time  between  the  conversion  and  the 
trial  and  also  hire.  A  charge  that  he  can  so  recover  is  erroneous. 
Jaques  v.  Stewart,  81  Ga.  81    (6  S.  E.  815). 

3.  In  view  of  the  character  of  the  case,  and  of  the  evidence,  there  was 
no  error  in  the  announcement  of  the  presiding  judge  that  he  would 
not  charge  in  regard  to  a  timber  contract  between  the  defendant  and 
a  third  person,  or  in  not  charging  in  regard  to  it  as  an  element  of 
set-off,  in  case  the  plaintiffs  obtained  a  verdict  in  the  trover  suit  to 
recover  a  sawmill  and  appurtenances. 

4.  The  portion  of  the  charge  to  which  exception',  was  taken  on  the  ground 
that  it  contained  an  intimation  of  opinion  was  not  amenable  to  that 
criticism. 

5.  An  error  in  entering  up  a  judgment,  by  reciting  that  it  should  be  at 
eight  instead  of  seven  per  cent,  interest,  is  not  a  proper  ground  of  a 
motion  for  a  new  trial.  Such  action  might  furnish  ground  for  direct 
exception,  motion  to  amend,  or  some  other  appropriate  remedy;  but  it 
would  be  no  cause  for  trying  the  case  again  before  a  jury. 

Judgment  reversed.    All  the  Justices  concur. 
January  23,  1913. 

Trover.     Before  Judge  Parker.     Clinch  superior  court.     Sep- 
tember 2,  1911. 

U.  W.  Edwards  and  R.  G.  Dirkerson,  for  plaintiff  in  error. 
iS^.  C  Townsend  and  E.  K.  Wilcox,  contra. 


JORDY  V.  DUNLEVIE. 

Courts  will  reform  a  writing  so  as  to  speak  the  real  agreement  of  the 
parties,  in  a  proper  case,  but  will  not  reform*  a  writing  into  a  contract 
to  which  the  parties  did  not  mutually  assent.  In  such  case  the  remedy 
to  avoid  the  effect  of  the  writing,  if  procured  by  fraud,  is  rescission 
and  not  reformation. 

A  real-estate  broker  had  a  claim  against  the  owner  of  certain  standing 
timber,  for  commissions  in  effecting  a  sale  of  it.  In  an  action  to 
recover  the  commissions  he  alleged  that  the  owner  of  the  timber  falsely 
represented  to  him  that  he  had  not  consimimated  a  sale  of  the  timber 
to  a  buyer  found  by  the  broker,  and  induced  him  to  accept  a  certain 
sum  of  money  in  full  and  complete  settlement  of  all  demands  for  ex- 
penses, commissions,  or  otherwise  in  connection  with  the  sale  of  the 
timber,  and  to  give  his  receipt  therefor;  but  that  the  sale  had  in  fact 
been  consummated,  and  this  settlement  was  procured  by  fraud.  Upon 
discovery  of  the  fraud  he  notified  the  owner  of  the  timber  of  his  dis- 
affirmance of  the  settlement,  but  made  no  offer  to  return  its  con- 
sideration, and  brought  suit  in  the  city  court  of  Savannah  to  recover 
his  commissions.  On  the  trial  of  the  cade  he  tendered  for  the  first 
time  the  sum  received  in  settlement,  which  was  refused.     Thereupon 
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he  dismissed  his  action,  and  made  a  new  tender,  which  was  refused. 
He  then  brought  the  present  action  in  the  superior  court.  The  time 
elapsing  between  the  discovery  of  the  fraud  and  the  tender  of  the  sum 
received  in  settlement  was  sixteen  months.  Held:  (a)  That  the  action 
to  recover  the  commissions  can  not  be  maintained  without  a  rescission 
of  the  contract  of  settlement,  (ft)  That  under  the  Civil  Code,  §  4305, 
it  is  essential  to  the  right  of  rescission  that  the  party  defrauded 
promptly  restore  or  offer  to  restore  to  the  other  party  whatever  of  value 
he  has  received  by  virtue  of  the  contract,  (c)  That  the  facts  do  not 
show  any  suflScient  excuse  for  the  delay  of  sixteen  months,  after  the 
discovery  of  the  fraud,  in  making  an  offer  to  restore  to  the  other  party 
the  consideration  of  the  contract  of  which  rescission  is  sought,  and  the 
plaintiff's  laches  bars  him  of  his  action. 

January  23,  1913. 

Equitable  petition.  Before  Judge  Charlton,  Chatham  superior 
court.    December  7,  1911. 

The  petition,  which  was  dismissed  on  demurrer,  alleged  sub- 
stantially as  follows:  E.  V.  Dunlevie  (the  defendant),  of  Buflfalo, 
New  York,  was  the  owner  of  certain  timber  in  Liberty  county, 
Georgia.  On  June  4,  1908,  he  created  petitioner,  J.  N.  Jordy  (a 
real-estate  broker),  his  agent  to  sell  the  same.  Defendant  fur- 
nished petitioner  a  prospectus,  including  blue  prints  of  the  timber 
land,  and  requested  to  be  kept  posted  on  what  he  was  doing  in  re- 
lation to  the  sale  of  the  timber.  Petitioner  informed  defendant 
that  he  was  negotiating  with  the  Byers-Allen  Lumber  Company 
for  the  sale  of  the  timber ;  that  he  believed  the  lumber  cohipany  to 
be  a  probable  purchaser  on  the  terms  proposed ;  and  that,  inasmuch 
as  this  prospective  purchaser  was  located  in  the  city  of  the  defend- 
ant's residence,  in  the  interest  of  saving  time  the  defendant  might 
take  up  the  matter  directly  with  the  lumber  company,  on  condition 
that  he  would  protect  petitioner  for  his  brokerage.  Other  corre- 
spondence ensued  between  petitioner  and  defendant,  pertaining  to 
the  sale  of  the  timber  to  the  lumber  company.  On  March  9,  1909, 
defendant  informed  petitioner  that  he  had  sold  the  timber ;  where- 
upon petitioner  requested  the  name  of  the  purchaser,  stating  that 
he  had  spent  much  time  and  money,  had  offered  the  property  ex- 
tensively, and  had  promptly  furnished  defendant  with  the  names 
of  those  to  whom  he  had  offered  the  property.  Defendant  concealed 
from  petitioner  the  name  of  the  purchaser,  and  on  April  19,  1909, 
wilfully  and  falsely  asserted  to  petitioner  that  he  had -heard  nothing 
from  the  Byers-Allen  Lumber  Company;  that  he  had  not  sold  the 
timber  to  that  company  nor  to  any  other  person  whose  name  had 
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been  submitted  by  petitioner.  As  an  excuse  for  withholding  the 
name  of  the  purchaser,  defendant  said  he  had  been  compelled  to  sub- 
mit to  a  hold-up  by  one  of  the  parties  purchasing,  and  it  would  not 
do  to  give  the  name.  Belying  on  the  positive  assurance  that  the 
defendant  had  not  sold  to  any  of  the  persons  whose  names  were 
furnished  by  petitioner,  he  gave  the  following  receipt  to  the  de^ 
fendant:  "Received  of  E.  V.  Dunlevie  of  Buffalo,  N.  Y.,  the  sum 
of  five  hundred  dollars  in  complete,  full,  ^nd  final  settlement  of 
all  claims  and  demands  against  him  of  every  kind  and  description, 
for  expenses,  commissions,  and  otherwise,  for  and  in  connection 
with  his  timber  property  of  about  18,000  acres  in  Liberty  County, 
Georgia,  which  property  I  have  been  endeavoring  to  sell  to  Messrs. 
Xeely,  Gillman,  and  others,  and  any  other  matters.^^  This  receipt 
was  written  by  defendant,  who  made  a  false  pretext,  fully  described 
in  the  petition,  to  have  it  signed  that  day,  and  for  petitioner  to 
leave  by  next  train  on  a  fictitious  business  mission  to  another 
State.  Three  days  afterwards  he  vn^ote  to  defendant  to  add  these 
words  to  the  receipt:  "This  settlement  is  accepted  upon  the  condi- 
tion and  assumption  that  the  lands  have  not  been  sold  to  any  parties 
to  whom  the  same  were  presented  either  directly  or  indirectly  by 
me.''  Eeceiving  no  reply  to  this  letter,  on  May  5,  1909,  he  wrote 
to  defendant  that  the  receipt  was  given  on  the  distinct  understand- 
ing that  the  buyers  of  the  property  did  not  receive  their  informa- 
tion from  petitioner.  On  May  5,  1909,  defendant  wrote  to  peti- 
tioner, and  in  his  letter  declared  that  "the  parties  to  whom  I  have 
contracted  the  Georgia  property  are  not  parties  who  were  pre- 
sented to  me  by  you  as  customers  of  yours.  I  assure  you  positively 
of  this  fact,  nor  were  they  introduced  to  me  by  any  party  with 
whom  you  were  in  correspondence ;  so  you  would  not  be  entitled  to 
any  commission  from  him.'*  The  statement  contained  in  this  letter 
lulled  the  suspicion  of  petitioner,  and  it  was  not  until  August, 
1909,  that  he  learned  that  the  defendant,  on  February  27,  1909, 
had  sold  the  timber  to  the  Byers-Allen  Lumber  Company,  which 
became  the  purchaser  of  the  timber  as  the  result  of  petitioner's 
exertions;  petitioner  having  found  in  the  lumber  company  a  pur- 
chaser ready,  willing,  and  able  to  enter  into  a  valid  contract  fixed 
by  the  defendant  for  the  purchase  of  the  property,  which  company, 
being  then  and  there  ready,  able,  and  willing  to  buy,  did  then  and 
there  actually  buy  on  the  terms  stipulated  by  the  defendant  for  the 


Digitized  by 


Google 


328  JORDY  r.  DUXLEVIE.  /  J39 

timber.  Petitioner  brought  defendant  and  the  lumber  company  to- 
gether, and  the  sale  was  made  through  the  agency  of  petitioner. 
The  sale  to  the  lumber  company  was  consummated  by  written  con- 
veyance, on  February  27,  1909,  upon  the  same  terms  as  were  pro- 
posed by  the  company  to  petitioner  on  November  27,  1908.  Peti- 
tioner's commissions  according  to  his  contract  amount  to  $26,500, 
for  which  he  sues.  The  receipt  of  April  17,  1909,  was  not  an 
accord  and  satisfaction,  for  the  reason  that  he  did  not  know  at  the 
time  it  was  executed  that  the  sale  of  the  timber  had  been  made  by 
defendant  to  the  lumber  company ;  it  was  given  in  payment  of  pe- 
titioner's services  in  negotiating  a  sale  of  the  timber  to  Xeely  and 
Gillman;  and  a  controversy  having  arisen  as  to  the  refusal  of  the 
defendant  to  sell  to  these  persons,  the  money  was  accepted  solely 
in  settlement  of  this  controversy.  The  words,  "and  others,  and  any 
other  matters,''  were  either  not  there  at  the  time  the  receipt  was 
signed  and  have  since  been  added,  or,  if  they  were  there,  they  were 
not  observed  by  petitioner.  The  receipt  was  obtained  by  fraud  as 
above  set  forth.  Upon  the  discovery  of  the  fraud  practiced  Upon 
him,  petitioner  wrote  to  defendant  two  letters  asking  about  the 
sale  to  the  lumber  company.  Petitioner  was  referred  by  defendant 
to  his  lawyers,  to  whom  he  addressed  letters  on  August  26,  1909, 
and  September  1,  1909.  Failing  to  get  a  reply,  he  brought  suit 
on  October  29,  1909,  in  the  city  court  of  Savannah,  to  recover 
his  commissions.  At  the  trial  term,  on  December  19,  1910,  he 
tendered  to  the  defendant  $500  and  interest  from  April  19,  1909. 
The  tender  was  refused.  Thereupon  petitioner  dismissed  his  action 
in  the  city  court,  and  renewed  his  offer  of  tender  on  the  same  day, 
which  was  again  refused.  Whereupon  he  paid  up  the  costs  and 
renewed  his  action  in  the  superior  court.  The  prayer  of  the 
petition  was,  to  reform  the  receipt  given  by  him  by  striking  there- 
from the  words  "and  others,  and  any  other  matters;"  that  the 
receipt  be  declared  fraudulent  and  void ;  and  for  judgment,  etc. 
Wilson  &  Rogers  and  P.  W,  Meldrim,  for  plaintiff. 
Adams  &  Adam^  and  Gignilliat  &  Heidt,  for  defendant 
Evans,  P.  J.  (After  stating  the  foregoing  facts.) 
1.  The  gravamen  of  the  complaint  is  that  the  defendant  f rand- 
ulently  represented  that  he  had  not  sold  the  timber  to  any  of  the 
plaintiff's  customers,  and  because  of  such  fraudulent  representation 
he  settled  his  claim  for  commissions  for  the  sale  of  the  timber  for 
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five  hundred  dollars.  The  plaintiflE  charges  that  the  defendant 
misrepresented  the  matter  to  him,  deceived  him,  and  that  the  set- 
tlement was  obtained  by  deceit.  He  does  not  charge  that  he  and 
the  defendant  agreed  on  a  contract  of  settlement,  such  as  would 
be  expressed  in  the  receipt  after  eliminating  the  words  which  he 
alleges  he  did  not  observe.  Courts  will  reform  a  writing  to  speak 
the  real  agreement  of  the  parties,  in  a  proper  case,  but  will  not 
reform  a  writing  into  a  contract  to  which  the  parties  did  not 
mutually  assent. 

2.  We  will  not  enter  into  any  discussion  of  the  plaintiff's  right 
to  recover  his  commissions  (see  Doonan  v.  Ives  &  Krovse,  73  Ga, 
295),  for  the  reason  that  he  is  estopped  by  his  acceptance  of  five 
hundred  dollars  in  satisfaction  of  all  sums  due  him  for  services. 
We  will  assume  that  he  earned  his  commissions,  and  undertake  to 
show  that  he  surrendered  his  right  to  recover  them  by  the  accept- 
ance of  the  five  hundred  dollars  under  the  circumstances  alleged 
in  the  petition.  The  plaintiff  had  negotiations  with  several  pros- 
pective purchasers  of  the  timber,  whom  he  referred  to  the  de- 
fendant. He  then  entered  into  a  contract  of  settlement  with  his 
client,  by  which  he  received  five  hundred  dollars,  which  was  ac- 
cepted in  complete,  full,  and  final  settlement  of  all  claims  and 
demands  against  the  defendant  for  expenses,  commissions,  or  other- 
wise, in  connection  with  the  .sale  of  the  timber  on  the  Liberty 
county  lands.  This  amounted  to  an  accord  and  satisfaction  of  the 
plaintiff's  right  to  commissions  under  his  contract,  and  forecloses 
any  action  therefor,  unless  he  is  entitled  to  rescind  the  settlement 
agreement  on  the  ground  of  fraud. 

While  it  is  true  that  fraud  vitiates  a  contract,  yet  such  contract 
is  nevertheless  not  void,  but  voidable  only,  at  the  instance  of  the 
person  defrauded..  "A  contract  may  be  rescinded  at  the  instance 
of  the  party  defrauded;  but  in  order  to  the  rescission  he  must 
promptly,  upon  discovery  of  the  fraud,  restore  or  offer  to  restore 
to  the  other  whatever  he  has  received  by  virtue  of  the  contract,  if 
it  be  of  any  value."  Civil  Code,  §  4305.  As  appears  from  the 
marginal  reference,  the  foregoing  section  was  a  codification  of  the 
principle  announced  and  applied  in  the  case  of  East  Tennessee 
&c.  Railway  Co.  v.  Hayes,  83  Qa.  558  (10  S.  E.  350).  An  ex- 
amination of  that  case,  as  well  as  those  cases  cited  in  the  opinion, 
discloses  that  the  principle  which  was  incorporated  in  the  code 
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section  is  predicated  on  the  broad  equitable  doctrine  that  he  who 
asks  equity  must  do  equity.  If  a  party  intends  to  rescind  a  con- 
tract on  the  ground  of  fraud,  he  must  promptly  disown  it,  return 
the  property,  and  restore  the  status.  Some  of  the  authorities 
declare  that  he  must  act  at  once.  Grymes  v.  Sanders,  93  U.  S. 
65  (23  L.  ed.  798).  Others  demand  action  with  reasonable 
promptitude.  Bigelow  on  Fraud,  436.  But  in  the  great  mass  of 
adjudicated  cases,  of  which  Gould  v.  Cayuga  National  Bank,  86 
N.  Y.  75,  may  be  said  to  be  a  leading  exponent,  the  requirement 
is  that  one  who  seeks  to  rescind  an  accord  and  satisfaction  on 
the  ground  of  fraud  must  promptly  on  the  discovery  of  the  fraud 
restore,  or  offer  to  restore,  to  the  other  party  whatever  of  value  he 
has  received  by  virtue  of  it.  What  is  the  meaning  of  the  word 
"promptly"  as  used  in  the  statute?  Some  of  its  synonyms  are, 
at  once,  quickly,  readily,  seasonably,  timely,  expeditiously.  Web- 
ster^s  New  International  Dictionary.  When  the  fraud  is  discovered 
the  party  defrauded  is  put  to  his  election  to  disafBrm  the  contract. 
He  should  not  delay  without  cause.  He  has  in  his  possession  the 
property  or  money  of  the  other  party,  which  he  can  not  retain  if 
he  intends  to  rescind.  He  must  therefore  proceed  with  his  offer 
to  restore  what  he  has  received,  with  that  promptitude  which  the 
nature  of  the  case  and  environment  of  the  circumstances  would 
require,  as  manifesting  an  intention  to  treat,  from  the  discovery 
of  the  fraud,  what  he  has  received  as  the  property  of  the  other 
party.  What  might  be  termed  as  prompt  action  in  one  case  might 
in  another  instance  be  regarded  as  inexcusable  laches. 

There  is  a  statute  in  California  very  similar  to  ours.  It  de- 
clares that  the  party  "must  rescind  promptly  upon  discovering  the 
facts  which  entitle  him  to  rescind ;  and  .  .  he  must  restore  to 
the  other  party  everything  of  value  which  he  has  received  from 
him  under  the  contract,^'  etc.  California  Civil  Code  (1909), 
§  1691.  Under  this  statute  it  has  been  held  that  a  delay  of  three 
months  after  the  discovery  of  the  fraud,  in  offering  to  return  what 
was  received,  prevented  a  rescission  of  a  contract  to  purchase  stock 
in  a  corporation.  Marten  v.  Burns  etc.  Co.,  99  Cal.  355  (33  Pac. 
1107),  In  another  case  four  and  one  half  months  was  held  to  be 
too  long  a  time  to  wait  before  offering  to  restore  the  property. 
Gamble  v.  Tripp,  99  Cal.  223  (33  Pac.  851).  No  reasonable 
excuse  was  offered  in  either  case  for  the  delay  in  making  the  offer 
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to  restore  the  status.  Our  statute  requires  restoration  (or  an  offer 
to  restore)  of  whatever  of  value  has  been  received,  as  a  condition 
precedent  to  rescission.  It  is  not  sufficient  that  a  party  on  dis- 
covery of  the  fraud  gives  notice  to  the  other  party  of  his  intention 
to  disaflBrm  the  contract.  He  must  go  further  and  offer  to  restore 
the  status,  as  required  by  the  statute.  When  the  opposite  party 
gets  the  notice  of  his  election  to  rescind  the  contract,  he  has  the 
right,  under  the  law,  to  expect  the  prompt  return  of  his  property 
in  the  possession  of  the  person  claiming  to  be  defrauded.  If  the 
latter  waits  an  unreasonably  long  time  to  tender  it  back,  the  other 
party  may  well  assume  an  abandonment  of  the  effort  to  rescind. 
After  discovery  of  the  fraud,  and  notice  of  an  intention  to  rescind 
the  contract,  what  equitable  right  has  the  defrauded  party  to  re- 
tain or  use  the  consideration  of  the  alleged  fraudulent  contract, 
when  the  statute  is  mandatory  that  he  shall  promptly  offer  to 
return  it?  Such  conduct  would  be  inconsistent  with  his  previous 
notice  to  rescind.  If  he  waits  unreasonably  long  before  making  a 
tender,  he  forfeits  his  right  to  rescission.  In  the  case  in  hand 
the  plaintiff  waited  16  months  after  the  discovery  of  the  fraud,  and 
after  giving  the  defendant  notice  of  his  intention  to  rescind  the 
contract,  before  offering  to  return  the  money  which  he  received  in 
consideration  of  a  settlement  of  his  commission. 

Let  us  see  if  there  is  any  excuse  for  this  long  delay  in  tender- 
ing back  the  consideration  of  the  contract  of  settlement.  Imme- 
diately upon  the  discovery  of  the  fraud  the  plaintiff  began  an  action 
in  the  city  court  of  Savannah  to  recover  his  commissions.  On 
the  trial  of  the  case,  16  months  thereafter,  he  made  a  tender  of 
the  money  he  had  received  from  the  defendant.  This  tender  was 
ineffectual  to  save  the  action,  as  was  held  in  the  case  in  83  Oa,, 
cited  supra.  The  suit  in  the  city  court  was  dismissed.  The  tender 
was  renewed  and  declined,  and  about  six  months  after  the  dis- 
missal of  the  city-court  suit  the  present  action  was  brought.  It  is 
clear  that  the  suit  in  the  city  court  did  not  relieve  the  plaintiff  of 
the  necessity  of  returning  the  money,  and  certainly  did  not  prevent 
him  from  making  an  earlier  tender.  So  this  can  not  serve  in  any 
way  to  excuse  the  plaintiff^s  laches  in  making  the  tender. 

It  is  no  answer  to  the  charge  of  laches  to  say  that  tender  is  ex- 
cused because,  under  the  facts  alleged,  and  admitted  on  demurrer 
to  be  true,  the  plaintiff  would  recover  largely  in  excess  of  the 
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amount  he  received.  The  acceptance  of  a  sum  in  settlement  of  the 
original  cause  of  action  discharged  all  liabilit>  thereon,  so  long  as 
the  contract  of  settlement  is  not  rescinded.  This  was  expressly 
ruled  in  East  Tenn,  Railway  Co.  v.  Hayes,  supra. 

The  plaintiff  waited  sixteen  months  after  the  discovery  of  the 
fraud  before  offering  to  return  the  money  accepted  in  settlement 
of  his  commissions  for  the  sale  of  the  land.  This,  in  the  absence 
of  some  excuse  shown  for  the  delay,  is  certainly  not  the  prompt 
action  required  by  the  code  as  a  condition  precedent  to  rescission. 
There  was  no  error  in  dismissing  the  petition  on  demurrer. 

Judgment  affinned.     All  ike  Justices  concur. 


SOUTHEEN  RAILWAY  COMPAXY  r.  DIXKIXS  &  DAVID- 
SON HARDWARE  COMPANY. 

1.  €k)od8  or  samples  carried  for  the  purpose  of  use  in  making  sales  are 
not  baggage  in  the  ordinary  acceptation  of  that  term;  but  if  the  carrier 
accepts  such  things  as  baggage  with  knowledge,  express  or  implied, 
that  they  are  offered  for  transportation  as  baggage,  he  thereby  waives 
any  objection  on  that  ground,  and  his  liability  therefor  is  the  same 
as  that  with  reference  to  baggage  in  general. 

(a)  The  terms  of  the  contract  between  the  purchaser  of  the  mileage  ticket 
■  and  the  carrier  did  not  inhibit  the  transportation  of  sample  merchan- 
dise as  baggage. 

2.  The  transportation  of  baggage  is  incidental  to  the  relation  of  passenger 
Whether  baggage  be  checked  on  a  trip  ticket  or  mileage  ticket,  in  the 
absence  of  any  contrary  contractual  stipulation  the  passenger  is  not 
bound  to  travel  on  the  same  train  which  carries  his  baggage,  if  he 
uses  the  mileage  or  ticket  over  the  same  line  of  the  carrier's  road, 
within  such  a  space  of  time  after  the  checking  of  the  baggage  as  to 
indicate  that  the  checking  of  the  baggage  and  the  travel  relate  to  the 
same  journey.  But  where  the  carrier  and  the  purchaser  of  a  mileage 
ticket  contract  with  relation  to  its  purchase  that  baggage  will  he 
transported  "only  over  such  lines  and  between  such  stations  as  pur- 
chaser of  this  ticket  will  travel  on  date  baggage  is  presented  for  check- 
ing," the  contract  controls;  and  if,  in  violation  of  the  contract,  the 
purchaser  of  the  ticket  intentionally  fails  to  travel  on  the  same  day 
with  his  baggage,  and  the  baggage  is  lost,  the  liability  of  the  carrier 
is  that  of  a  gratuitous  bailee. 

3.  A  station  agent  of  a  carrier  who  customarily  receives  and  checks 
baggage  has  no  implied  right  -to  receive  and  check  the  baggage  of  the 
purchaser  of  a  mileage  ticket  in  opposition  to  the  written  contract 
entered  into  by  the  purchaser  and  the  carrier  in  the  purchase  and  sale 
of  the  ticket. 

4.  The  custom  of  other  agents  of  the  carrier  in  receiving  and   checking 
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baggage,  contrary  to  the  provisions  of  a  contract  between  the  carrier 
and  the  purchaser  of  a  ticket,  is  insufficient  to  waive  the  contract 
where  the  evidence  does  not  show  that  the  custom  of  such  agents  was 
expressly  or  impliedly  known  to  and  acquiesced  in  by  the  governing 
officials  of  the  carrier. 

5.  A  carrier  of  passengers  may  bona  fide  agree  with  the  purchaser  of  a 
ticket  on  the  value  of  baggage;  but  a  mere  general  limitation  as  to 
value,  expressed  in  a  printed  form  of  contract,  intended  to  be  appli- 
cable to  the  baggage  of  all  passengers  using  that  form  of  ticket,  though 

^      signed  by  the  carrier  and  the  purchaser  of  the  ticket,  is  not  a  bona 
fide  agreement  as  to  the  value  of  the  particular  baggage,  and  amounts 
to  no  more  than  an  arbitrary  preadjustment  of  damages. 
January  23,  1913. 

Action  for  damages.     Before  Judge  Brand.     Gwinnett  superior 

court.     September  6,  1911. 

John  J.  Strickland,  E.  0.  Dobbs,  and  D.  M.  Byrd,  for  plaintiff 
in  error, 

Evans,  P.  J.  Dinkins  and  Davidson  Hardware  Company 
brought  suit  against  the  Southern  Railway  Company,  to  recover 
the  value  of  a  trunk  of  sample  goods  which  had  been  checked  as 
baggage  by  the  railway  company  at  the  instance  of  the  plaintiff's 
traveling  salesman.  The  salesman  had  purchased  from  the  defend- 
ant a  book  containing  mileage  and  baggage  coupons,  the  former 
entitling  the  purchaser  to  travel  as  a  passenger  the  number  of 
miles  represented  by  the  coupons,  the  latter  to  be  used  for  the 
transportation  of  his  baggage.  This  book  was  sold  and  purchased 
under  a  written  contract  between  the  purchaser  and  the  railroad 
company,  containing  this  stipulation:  "Baggage  consisting  of 
wearing  apparel  will  be  checked  subject  to  regulation,  etc.  Bag- 
gage not  exceeding  150  pounds  in  weight  will  be  checked  free.  Bag- 
gage weighing  in  excess  to  such  free  allowance  will  be  subject  to 
regular  excess  charges  of  carriers  over  whose  lines  such  baggage 
is  shipped.  Baggage  liability  shall  not  exceed  $100.00  in  value. 
Baggage  shall  be  offered  for  transportation,  and  will  be  transported, 
only  over  such  lines  and  between  such  stations  as  purchaser  of 
this  ticket  will  travel  on  date  baggage  is  presented  for  checking. 
Merchandise  of  any  description  is  not  considered  as  baggage,  and 
none  of  the  carriers  honoring  this  ticket  are  liable  in  any  way  for 
the  promptness  of  [delivery  or]  condition  of  any  samples  which  may 
be  carried  by  the  purchasers  thereof.^'  The  plaintiff's  salesman  ar- 
rived at  Roswell,  with  his  trunk  of  hardware  samples,  over  the 
defendant's  road.-    He  did  not  remove  his  samples  from  the  train. 
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and  applied  to  the  agent  to  check  them  to  Duluth ;  which  the  agent 
did,  tearing  from  the  book  enough  of  the  baggage  coupons  as  were 
equivalent  to  the  mileage  to  Duluth.  The  salesman  at  the  time  had 
no  intention  of  becoming  a  passenger  on  the  train  to  Duluth,  his 
purpose  being  to  make  a  wagon  trip  through  the  country.  He 
did  not  go  to  Duluth  on  the  defendant's  train  on  the  date  his  bag- 
gage was  checked,  but  went  to  Atlanta  and  from  that  point  went 
to  Duluth,  but  not  by  defendant's  road  from  Roswell.  A  few  days 
afterwards  he  demanded  his  baggage  of  the  defendant's  agent  at 
Duluth,  who  failed  to  deliver  it.  The  trunk  was  found  to  have 
been  broken  open,  and  the  contents  stolen  or  taken  therefrom. 
The  plaintiff  was  given  a  verdict  for  the  proved  value  of  the  con- 
tents of  the  trunk. 

1.  The  mileage  book  was  sold  to  the  salesman  as  agent  of  the 
plaintiff,  and  the  suit  is  projected  on  the  theory  that  the  salesman 
sustained  to  the  defendant  the  relation  of  passenger,  and  the  gist 
of  the  action  is  the  loss  of  a  passenger's  baggage.  One  of  the 
contentions  of  the  defendant  is  that  a  trunk  of  hardware  samples 
is  not  properly  baggage,  and  is  not  comprehended  in  the  contract 
of  purchase  of  the  mileage  book.  By  the  terms  of  that  contract 
it  is  provided  that  "merchandise  of  any  description  is  not  con- 
sidered as  baggage,  and  none  of  the  carriers  honoring  this  ticket 
are  liable  in  any  way  for  the  promptness  of  condition  of  any 
samples  which  may  be  carried  by  the  purchasers  thereof." 
This  clause  deals  with  two  matters:  the  exclusion  of  merchandise 
as  baggage,  and  a  waiver  of  liability  for  promptness  of  delivery 
or  condition  of  samples  carried.  If  it  was  intended  to  include 
drummers'  samples  in  the  category  of  merchandise  which  was  not 
to  be  considered  as  baggage  at  all,  why  stipulate  against  liability 
for  the  promptness  and  manner  of  delivery?  We  think  the  parties 
intended  to  differentiate  between  merchandise  in  the  usual  accepta- 
tion of  that  term,  and  the  samples  of  a  traveling  salesman;  and 
as  to  the  latter  the  contract  did  not  exclude  a  trunk  containing 
samples  from  being  considered  as  baggage. 

Is  a  trunk  containing  the  samples  of  a  traveling  salesman 
classifiable  as  baggage  ?  The  authorities  uniformly  hold  that  goods 
or  samples  carried  for  the  purpose  of  making  sales  are  not  baggage ; 
but  if  the  carrier  accepts  such  things  as  baggage  with  knowledge 
that  they  are  offered  for  transportation  as  baggage,   he  thereby 


Digitized  by 


Google 


<}a.)  OCTOBER  TERM,  1912.  335 

waives  any  objection  on  that  ground,  and  his  liability  therefor  is 
the  same  as  that  with  reference  to  baggage  in  general.  Dibble  v. 
Brown,  12  Ga.  217  (56  Am.  D.  460);  6  Cyc.  668;  4  Elliott  on 
Railroads,  §  1649.  This  waiver  may  be  by  an  agent  whose  duty  it 
is  to  check  baggage.  The  agent  of  the  carrier,  whose  duty  it  is  to 
receive  and  check  baggage,  has  implied  authority  to  bind  the  car- 
rier by  accepting  as  baggage  trunks  of  traveling  salesmen,  con- 
taining samples,  offered  by  a  passenger  for  transportation,  where 
such  agent  knows  or  is  presumed  to  know  .from  the  circumstances 
the  contents  of  the  trunk  tendered  as  baggage.  And  this  knowledge 
may  be  implied  from  a  general  custom  of  receiving  as  the  baggage 
of  commercial  travelers  trunks  which  are  generally  known  to  con- 
tain sample  articles  of  merchandise  belonging,  not  to  the  travelers, 
but  to  their  employers.  3  Hutchinson  on  Carriers,  §§  1250,  1251. 
2.  The  contract  upon  the  faith  of  which  the  mileage  ticket  was 
issued  provided:  "Baggage  shall  be  offered  for  transportation, 
and  will  be  transported,  only  over  such  lines  and  between  such 
stations  as  purchaser  of  this  ticket  will  travel  on  date  baggage  is 
presented  for  checking."  The  defendant  contends,  as  the  plaintiff's 
salesman  checked  the  trunk  with  no  intention  of  going  with  it 
over  the  line  of  railway  on  that  day,  that  no  recovery  could  be  had 
in  this  action.  We  will  examine  into  this  contention.  In  Mar- 
shall V.  Pontiac,  Oxford  &  Northern  E.  Co.,  126  Mich.  45  (85 
X.  W.  242,  55  L.  E.  A.  650),  it  was  held  that  one  who  purchases 
a  railroad  ticket  for  the  sole  purpose  of  checking  his  baggage 
upon  it,  with  the  intention  of  going  to  his  destination  in  his  private 
conveyance,  can  hold  the  carrier  liable  only  as  a  gratuitous  bailee 
of  the  baggage,  and  can  not  recover  in  case  of  its  loss,  except  the 
carrier  be  guilty  of  gross  negligence.  The  court  rested  its  con- 
clusion upon  the  reasoning  that  baggage  is  a  mere  incident  of  the 
transportation  of  a  passenger,  and  that  no  liability  can  exist  for 
it  as  baggage  if  there  is  no  transportation  of  a  passenger  upon 
which  to  rest  such  liability.  The  anriotator  of  the  case  in  the  L.  E. 
A.  severely  criticises  the  decision,  and  questions  its  soundness.  Its 
binding  force  as  an  authority  based  on  principle  is  expressly  re- 
pudiated in  McKibbin  v.  Wis.  Cen.  Ey.  Co.,  100  Minn.  270  (110 
X.  W.  964,  8  L.  E.  A.  (K  S.)  489,  117  Am.  St.  E.  689).  In  tliat 
case  the  plaintiff's  salesman  used  a  mileage  book  with  substantially 
the  same  stipulations  as  in  the  instant  case;  he  checked  his  trunks 
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at  St.  Paul,  destined  to  Glenwood,  with  no  intention  of  going 
on  the  same  train  which  carried  the  trunks,  as  his  purpose  was  to 
go  to  his  home  in  another  city,  to  remain  there  over  Sunday  and 
New  Yearns  day,  then  return  to  St.  Paul  Tuesday  morning,  and 
go  directly  to  Glenwood  over  the  defendant's  road  on  his  mileage 
ticket.  He  did  go  on  Tuesday  from  St.  Paul  to  Glenwood  over  the 
defendant's  road.  In  the  meantime  his  trunks  had  been  burned. 
The  court  held,  that,  in  view  of  modern  methods  of  checking  bag- 
gage, and  the  custom  of  regularly  checking  on  presentation  of  a 
ticket  at  stations  and  general  ticket  ofiBces,  there  is  no  good  reason 
why  a  passenger  should  necessarily  go  on  the  same  train  which 
carries  his  baggage ;  and  that  the  carrier  is  not,  as  matter  of  law, 
liable  only  as  a  gratuitous  bailee  of  baggage  which  it  has  regularly 
checked,  if  the  passenger  does  not  go  on  the  same  train  with  it. 
From  a  careful  examination  of  the  authorities,  and  the  underlying 
principles,  we  deduce  the  rule  to  be,  that  the  transportation  of 
baggage  is  incidental  to  the  relation  of  passenger;  that,  whether 
the  baggage  is  checked  on  a  trip  ticket  or  mileage  ticket,  in  the 
absence  of  a  contrary  contractual  stipulation  the  passenger  is  not 
bound  to  travel  on  the  same  train  which  carries  his  baggage,  if 
he  uses  the  mileage  or  ticket  over  the  same  line  of  the  carrier's 
road,  within  such  space  of  time  after  the  checking  of  his  baggage 
as  to  indicate  that  the  checking  of  the  baggage  and  the  travel 
relate  to  the  same  journey.  But  where  the  carrier  and  the  pur- 
chaser of  a  ticket  contract  with  relation  to  the  purchase  of  a 
mileage  ticket  that  baggage  will  be  transported  "only  over  such 
lines  and  between  such  stations  as  purchaser  of  this  ticket  will 
travel  on  date  baggage  is  presented  for  checking,"  the  contract 
controls ;  and  if,  in  violation  of  the  contract,  the  purchaser  of  the 
ticket  intentionally  fails  to  travel  on  the  same  day  with  his  baggage, 
and  the  baggage  is  lost,  the  liability  of  the  carrier  is  that  of  a 
gratuitous  bailee. 

3.  The  plaintiffs  agent  testified  that  the  defendant's  agent  at 
Roswell  checked  his  baggage,  and  tore  oflf  the  coupons  from  his 
mileage  ticket  with  knowledge  that  he  did  not  intend  to  travel 
on  the  train  which  carried  the  trunk.  Was  the  effect  of  this  act  of 
the  defendant's  agent  to  waive  the  requirement  of  the  passenger 
to  travel  on  the  same  day  he  presented- his  baggage  for  checking? 
In  dealing  with  a  carrier's  agent  who  customarily  receives  and 
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checks  baggage,  a  passenger  has  the  right  to  assume  that  he  has  the 
requisite  authority  to  make  all  ordinary  and  usual  arrangements 
with  passengers  in  respect  to  the  transportation  of  baggage.  But 
if  the  purchaser  of  a  ticket  knows  that  the  agent  is  without  au- 
thority to  make  the  arrangement  requested,  or  if  such  purchaser 
has  contracted  with  the  carrier  against  the  arrangement  which  he 
makes  with  the  agent  respecting  the  transportation  of  baggage, 
the  act  of  such  agent  will  not  be  binding  on  the  carrier.  3  Hutch- 
inson on  Carriers,  §  1251.  The  carrier's  agent  therefore  had  no 
authority  to  waive  the  contract  between  his  principal  and  the 
plaintiffs  agent. 

4.  Two  witnesses  were  allowed  to  testify  that  the  custom  of 
various  agents  of  the  defendant  company  was  to  check  baggage 
from  one  point  to  another  on  a  mileage  book,  when  the  holder  of 
such  book  was  not  going  to  travel  on  the  railroad  accompanying 
his  baggage.  The  testimony  did  not  show  that  this  custom  of 
agents  was  known  to  the  governing  officials  of  the  road,  or  that 
it  was  so  extensive  as  to  impute  a  waiver  on  the  part  of  the  com- 
pany of  its  contract.  This  evidence  was  prejudicial  to  the  de- 
fendant, and  its  illegal  admission  requires  a  new  trial. 

5.  The  contract  limited  the  liability  for  baggage  to  $100.  The 
undisputed  jevidence  is  that  this  contract  was  not  made  for  the 
special  instance,  but  that  it  is  a  printed  form  appearing  in  all 
mileage  tickets  of  this  form.  A  carrier  of  passengers  may  bona 
fide  agree  with  the  purchaser  of  a  ticket  on  the  value  of  baggage. 
Central  Railway  Company  v.  Lippman,  110  Oa.  676  (36  S.  E.  202, 
50  L.  R.  A.  673).  But  the  same  rules  respecting  contractual  lim- 
itations of  value  apply  in  cases  respecting  baggage  as  in  contracts 
for  the  transportation  of  freight  The  rule  in  such  cases  is:  "A 
railway  company  in  its  capacity  as  a  common  carrier  may,  as  a  basis 
for  fixing  its  charges  and  limiting  the  amount  of  its  corresponding 
liability,  lawfully  make  with  a  shipper  a  contract  of  affreightment 
embracing  an  actual  and  bona  fide  agreement  as  to  the  value  of 
the  property  to  be  transported;  and  in  such  case  the  latter,  when 
I068,  damage,  or  destruction  occurs,  will  be  bound  by  the  agreed 
valuation.  But  a  mere  general  limitation  as  to  value,  expressed 
in  a  bill  of  lading,  and  amounting  to  no  more  than  an  arbitrary 
preadjustment  of  the  measure  of  damages,  will  not,  though  the 
shipper  assent  in  writing  to  the  terms  of  the  document,  serve  to 
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exempt  a  negligent  carrier  from  liability  for  the  true  value/'  Cen- 
tral  of  Georgia  Railway  Company  v.  Hall,  124  Oa,  322  (4),  326 
(52  S.  E.  679,  4  L.  E.  A.  (N.  S.)  898,  110  Am.  St.  R.  170,  4 
Ann.  Cas.  128).  The  jury  were  authorized  to  find  that  the  con- 
tractual limitation  as  to  value  was  not  an  actual  bona  fide  agree- 
ment as  to  the  value  of  the  property  lost,  but  a  mere  general  limi- 
tation as  to  value,  amounting  to  an  arbitrary  preadjustment  of 
damages.  Judgment  reversed.    All   the  Justices  concur. 


Shippen  Brothers  Lumber  Company  v.  Miller. 

Beck,  J.  The  plaintiff  brought  suit  to  recover  damages  for  certain  acts 
of  trespass  on  the  part  of  the  defendant,  which  consisted  of  cutting 
and  carrying  away  from  the  lands  of  the  plaintiff  a  quantity  of  certain 
described  timber  of  a  given  value.  There  was  evidence  imder  which 
the  jury  would  have  been  authorized  to  find  that  a  part,  at  least,  of 
the  timber  alleged  to  have  been  cut  and  carried  away  was  actually  cut 
and  carried  away  by  the  defendant  after  the  plaintiff  had  acquired  title 
to  the  land;  and  this  being  true,  the  court  should  not,  by  granting  a 
nonsuit,  have  taken  from  the  jury  the  question  of  plainti^s  right  to 
recover  the  value  of  such  timber  as  from  the  evidence  they  might  be- 
lieve to  be  the  property  of  the  plaintiff. 

Judgment  reversed.     All  the  Justices  concur, 
January  23,  1913. 

Action  for  damages.     Before  Judge  Morris.     Gilmer  suj^erior 

court.     October  10,  1911. 

A,  n.  Biirtz,  T.  A,  Brown,  and  J.  Z.  Foster,  for  plaintiff. 

William  Butt  and  Charles  H,  Griffin,  for  defendant. 


Shippen  Brothers  Lumber  Company  v.  Hamby. 

Atkinson,  J.    No  complaint  is  made  that  any  error  of  law  was  committed 
on  the  trial.     The  evidence  was  sufficient  to  support  the  verdict,  and 
the  judgment  overruling  the  motion  for  a  new  trial  will  not  be  disturbed. 
Judgment  affirmed.    All  the  Justices  concui\ 
Januaby  23,  1913. 

Complaint.    Before  Judge  Morris.    Gilmer  superior  court.    No- 
vember 2,  1911. 

T.  A.  Brotim,  A,  TI.  Burtz,  and  J,  Z.  Foster,  for  plaintiff. 
William  Butt  and  A,  S.  J.  Hall,  for  defendant. 
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Potter  v.  Phillips  &  Sons. 

Beck,  J.     1.  Grounds  of  a  motion  for  a  new  trial  not  referred  to  in  the 
brief  of  counsel  for  plaintiff  in  error  are  considered  as  abandoned  in 
this  court. 
2.  The  evidence  was  sufficient  to  support  the  verdict. 

Judgment  affirmed.    All  the  Justices  concur, 
Januaby  23,  1913. 

Complaint.  Before  Judge  Morris.  Fannin  superior  court.  No- 
vember 18, 1911. 

0.  R.  Dupree,  William  Butt,  and  Ooher  &  Jackson,  for  plaintiff 
in  error.     Thomas  A,  Brown,  contra. 


Southern  Railway  Company  r.  Williaais. 

Beck,  J.  1.  In  the  petition  filed  in  a  suit  against  the  railway  company 
for  the  recovery  of  damages  it  was  alleged,  that  the  defendant  company 
had  injured  and  damaged  the  petitioner  in  a  stated  siun;  that  petitioner 
had  shipped  over  the  line  of  the  defendant  a  car-load  of  liunber  from  a 
station  in  this  State,  billed  to  the  Lookout  Lumber  Company,  at  Chatta- 
nooga, Tennessee;  that  the  car-load  of  lumber  was  never  delivered  by 
the  defendant  company  to  the  lumber  company,  but  that  it  was  de- 
stroyed in  consequence  of  the  negligence  of  the  defendant  company.  It 
was  not  error,  at  the  trial  held  about  three  years  after  the  institution 
of  the  suit,  to  allow  an  amendment,  over  objection  on  the  ground  that 
the  same  came  too  late  and  that  the  plaintiff  had  been  guilty  of  great 
laches  in  making  the  same,  alleging  that  the  defendant  company  con- 
tracted and  agreed  to  deliver  the  car-load  of  lumber  to  the  Ixmiber 
company,  at  Chattanooga,  Tennessee,  which  it  failed  to  do,  and  if  any 
part  of  the  lumber  was  delivered  by  the  said  defendant,  it  was  after  the 
Bame  had  been  wrecked  and  exposed  to  the  weather  for  two  weeks  or 
other  long  time,  and  after  the  same  had  become  blue  and  almost  rotten 
and  was  totally  worthless,  and  on  account  of  this  the  consignee  re- 
fused the  same,  to  the  loss  of  the  plaintiff  in  the  amount  alleged. 

2.  There  being  evidence  tending  to  show  that  the  loss  or  injury  complained 
of  occiu-red  upon  a  line  of  railway  referred  to  as  the  Belt  Line,  the 
court  did  not  err  in  instructing  the  jury,  in  substance,  that  if  the  car 
of  lumber  was  delivered  to  the  defendant  company  as  plaintiff  con- 
tended, and  "was  carried  to  the  point  of  destination  or  carried  to 
Chattanooga  and  there  delivered  to  the  Belt  Line  and  the  Belt  Line 
undertook  to  carry  it  to  the  particular  point  of  destination,  that  would 
be  the  same  as  the  defendant  company.  In  other  words,  if  it  was 
carrying  it  as  agent  of  the  defendant  company,  it  would  be  immaterial 
urbether  the  damage  was  done  on  the  main  line  of  the  Southern  Rail- 
vrwLj,  the  defendant  company,  or  the  Belt  Line,  if  you  find  as  a  matter 
of  fact  the  Belt  Line  took  charge  of  the  car  and  undertook  to  deliver 
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it  to  the  person  mentioned  in  the  declaration  as  contended  by  the 
plaintiff.  If  that  be  true,  the  defendant  company  would  be  liable,  al- 
though the  injury  or  damage  may  have  occurred  on  the  Belt  Line."  The 
principle  stated  in  the  charge  is  sound  and  applicable  to  one  phase  of 
the  case  as  developed  by  the  evidence. 

3.  The  court  erred  in  charging  the  jury  as  follows:  **If  the  plaintiff  is 
entitled  to  recover  at  all,  he  is  entitled  to  recover  the  full  amount 
claimed  in  his  contention,  there  being  no  controversy  as  to  the  value  of 
the  limiber,"  although  it  was  charged  in  immediate  connection  there- 
with that  if  the  lumber  was  not  such  as  was  purchased  by  the  con- 
signee, if  it  was  of  an  inferior  grade  and  was  rejected  by  the  con- 
signee on  that  ground,  the  plaintiff  could  not  recover. 

(a)  The  limiber  was  to  be  delivered  at  Chattanooga.  If  the  plaintiff  was 
to  pay  the  freight  (and  whether  he  was  to  do  so  or  not  does  not  clearly 
appear)  in  order  to  be  entitled  to  the  $8.50  per  thousand  feet  of  lumber 
which  he  claims  was  the  price  he  was  to  receive  at  Chattanooga,  he 
was  not  entitled  to  recover  the  full  amount  claimed,  as  that  would  in- 
clude the  freight,  which  he  testifies  he  did  not  pay.  Whether  consignor 
or  consignee  was  to  pay  the  freight  can  be  made  clear  on  the  next  triaL 

(6)  The  charge  as  given  excluded  entirely  from  the  consideration  of  the 
jury  the  question  as  to  whether  or  not  it  was  practicable  for  the 
plaintiff  to  lessen  the  damages  by  the  use  of  ordinary  care  and  diligence 
in  disposing  of  the  lumber  which  was  not  injured  or  destroyed  in  con- 
sequence of  the  alleged  negligence  of  the  defendant,  there  being  evidence 
in  the  record  tending  to  show  that  a  large  part  of  the  lumber  was  un- 
injured and  imdamaged;  and  the  jury  would  have  been  authorized  to 
find  that  in  the  exercise  of  ordinary  care  and  diligence  the  plaintiff, 
after  notice  of  the  damage  and  rejection  of  the  lumber  by  the  consignee, 
might  have  disposed  of  a  major  part  of  the  limiber  actually  shipped 
at  its  value,  and  have  thus  materially  lessened  the  damages.  Civil 
Code,  §  4398;  Western  Union  Telegraph  Co,  v.  Reid,  83  Oa.  401  (10 
S.  E.  919).  Judgment  reversed.    All  the  Justices  concur, 

January  23,  1913. 

Action  for  damages.     Before  Judge  Fite.     Whitfield   superior 

court.    August  26,  1911. 

Maddox,  McCamy  &  Shumate,  for  plaintiff  in  error. 

W,  C,  Martin  and  F.  K,  McCviclien,  contra. 


ITarrell  v.  Avera,  sheriff. 

Hill,  J.  1.  The  writ  of  habeas  corpus  can  not  be  substituted  for  a  motion 
for  a  new  trial,  writ  of  error,  or  other  similar  remedial  procedure,  or 
be  used  as  a  remedy  for  the  review  of  alleged  errors  in  the  trial  court. 
Only  in  cases  where  the  judgment  of  conviction  is  void  can  it  be  at- 
tacked by  habeas  corpus.  If  the  defendant  has  had  his  day  in  court, 
the  judgment  of  conviction  is  not  void  for  the  reason  that  the  evidence 
may  show  the  defendant  guilty  of  some  crime  other  than  that  for  which 
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he  was  convicted  and  sentenced.  Davis  v.  Smith,  7  Oa.  App.  192  (66 
S.  E.  401).  And  see  Yeatea  v.  Roheraon,  4  Oa.  App.  573  (62  S.  E.  104) ; 
McFarland  v.  Donaldson,  115  Oa.  567  (41  S.  E.  1000) ;  Yancy  V.  Harris, 
9  Ga.  535. 
2.  The  defendant  was  indicted  for  a  "felony,"  and  the  evidence  tended  to 
show  incestuous  adultery  and  fornication  with  his  own  daughter.  On 
the  trial  of  the  case  it  was  agreed  between  the  State  and  counsel  for 
the  defendant,  after  a  plea  of  not  guilty  was  signed  by  the  defendant, 
that  the  defendant  was  the  father  of  the  female  alleged  to  have  been 
injured,  that  the  defendant  was  a  married  man,  and  that  the  girl  was 
not  married  and  was  seven  years  old.  There  was  evidence  tending  to 
show  sexual  intercourse  between  the  father  and  the  child.  On  conviction 
by  the  jury,  the  court  sentenced  the  defendant  to  three  years  in  the 
penitentiary.  While  in  the  custody  of  the  sheriff,  confined  in  jail 
awaiting  transportation  to  the  penitentiary,  the  defendant  filed  his  ap- 
plication for  a  writ  of  habeas  corpus  ^  against  the  sheriflf,  on  the  ground 
that  the  conviction  under  the  evidence  was  void.  It  is  insisted  that 
the  child  was  only  seven  years  old,  and  could  not  consent  to  the  act  of 
adultery  and  fornication,  and  that  if  guilty  of  any  offense  the  defend- 
ant is  'guilty  of  rape  and  not  incestuous  adultery,  and  the  proceedings 
were  therefore  void.  Held,  that  the  trial  judge  did  not  err  in  denying 
the  writ  of  habeas  corpus  and  refusing  to  discharge  the  defendant  from 
the  custody  of  the  sheriff. 

Judgment  affirmed.    All  the  Justices  concur. 
Januaby  23,  1913. 

Habeas  corpus.    Before  Judge  Thomas.    Berrien  superior  court. 

November  12,  1912. 

Hendricks  &  Christian,  for  plaintiff. 

J.  A,  Wilkes,  solicitor-general,  for  defendant. 


Thomason  v.  Moore,  trustee. 

Atkinson,  J.  The  purchaser  of  a  diamond  ring  executed  a  written  instru- 
ment describing  the  ring  and  reciting  its  purchase  "for  the  agreed 
value  of  $220.00,  two  hundred  twenty  dollars,"  payable  as  follows: 
"$20.00  in  cash  and  one  note  of  $200.00  due  June  17th,  1911."  By  the 
terms  of  the  instrument  the  purchaser  alsof  acknowledged  receipt  of 
the  ring,  and  stipulated  that  title  to  it  should  remain  in  the  seller 
••until  above  amounts  have  been  fully  paid,"  and  should  default  be 
made  in  any  of  the  payments,  then  the  entire  amount  to  fall  due  at 
the  option  of  the  seller,  who  should  also  have  the  privilege  **of  retaking 
possession,  and  any  and  all  amounts  paid  on  same  to  be  applied  as  for 
rent  and  use."  As  a  part  of  the  same  transaction  the  purchaser  also 
delivered  to  the  seller  a  promissory  note  for  $200  principal,  besides 
interest  from  date,  signed  by  other  persons,  payable  to  himself,  due 
June  17th,  1911,  and  by  him  indorsed  in  blank.  This  was  the  note 
referred  to  in  the  instrument  by  which  title  was  reserved  in  the  seller. 
Held: 
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1.  Under  a  proper  construction  of  the  instrument,  title  to  the  ring  was 
reserved  in  the  seller  until  payment  of  both  the  $20  and  the  note  due 
June  17th.  Mere  delivery  of  the  note  did  not  constitute  payment  pro 
tanto  of  the  purchase-price  of  the  ring. 

2.  On  the  trial  of  a  bail-trover  suit  for  the  ring,  instituted  by  the  seller 
against  the  purchaser  after  maturity  of  the  note  and  default  in  its  pay- 
ment, it  was  not  error  to  exclude  testimony  as  to  conversations  between 
the  parties,  both  before  and  at  the  time  of  execution  of  the  instnmient 
reserving  title  in  the  seller,  which  tended  to  contradict  its  terms. 

3.  In  such  an  action,  the  plaintiff  having  elected  to  take  a  money  verdict, 
the  damages  recoverable  could  not  exceed  the  unpaid  balance  of  the 
principal  debt  and  interest  thereon.  Bradley  v.  Burkeit,  82  Oa.  255 
(2),  (11  S.  E.  491),  and  citetions;  Roas  v.  McDuffie,  91  Qa.  120  (16 
S.  E.  648) ;  Fuaaell  v.  Heard,  119  Oa.  627  (46  S.  E.  621). 

(a)  If  this  ruling  in  any  manner  conflicts  with  that  made  in  Moultrie 
Repair  Co.  v.  Hill,  120  Oa.  730  (5),  732  (48  S.  E.  143),  that  ruling 
must  yield  to  those  made  in  the  earlier  decisions. 

4.  The  verdict  was  in  favor  of  the  plaintiff  for  a  stated  amount  aa  prin- 
cipal and  another  stated  amount  as  '*hire."  -  The  amount  specified  in 
the  verdict  as  principal  was  the  correct  balance  of  principal  due  under 
the  contract  of  purchase,  while  the  amount  of  "hire**  specified  exceeded 
the  interest  recoverable  on  the  principal.  The  proper  amount  of  in- 
terest being  ascertainable  as  a  matter  of  law  and  by  mere  calculation, 
following  the  ruling  made  in  Seaboard  Air-Line  Ry,  y.  Bishop,  132  Ga. 
71  (63  S.  E.  785),  direction  is  given  that  if  within  thirty  days  after 
the  return  of  the  remittitur  to  the  trial  court  the  plaintiff  shall  write 
off  from  the  verdict  $60.91,  thus  reducing  the  total  amount  found  in 
favor  of  the  plaintiff  to  $229.09,  which  equals  the  principal  sum  found 
due,  plus  interest  thereon  at  seven  per  cent,  per  annum  from  January 
7th,  1911,  the  date  of  the  purchase,  to  April  24th,  1912,  the  date  of  the 
verdict,  the  judgment  will  be  afi&rmed;  but  upon  failure  so  to  do  the 
judgment  will  be  reversed. 

Judgment  affirmed,  imth  direction.    All  the  Justices  concur, 
Jaiojaby  23,  1913. 

Trover.    Before  Judge  Pendleton.    Fulton  superior  court    April 

24,  1912. 

Jones  &  Chambers,  for  plaintiff  in  error. 

J.  E.  &  L.  F.  McClelland,  contra. 


Henley  v.  Fortson. 


Hill,  J.  B.  obtained  a  loan  from  L.,  and  secured  the  same  by  a  deed 
conveying  a  house  and  lot  owned  by  B.  Afterwards  B.  sold  the  prop- 
erty to  H.,  and  gave  him  a  bond  for  title  to  it,  subject  to  the  loan  deed, 
which  was  assumed  by  H.  L.  died,  and  M.  qualified  as  executrix.  The 
latter,  by  authority  of  the  will  and  as  an  individual  legatee,  sold  and 
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transferred  the  loan  note  to  F.,  and  in  the  same  capacity  also  con- 
veyed the  title  to  the  property  to  F.  When  the  loan  became  due,  F. 
obtained  judgment  and  filed  her  quitclaim  deed;  and  the  sheriff  of  the 
county  was  proceeding  to  sell  the  property  under  a  levy.  No  tender 
of  the  debt  due  was  made  by  the  plaintiff.  H.  filed  his  equitable  peti- 
tion, praying  for  injunction  against  the  executrix  of  L.,  F.,  the  sheriff, 
and  the  administrator  of  B.,  to  prevent  the  selling  or  offering  to  sell 
the  property  levied  on;  and  that  they  be  required  to  accept  the  amount 
due  on  the  loan  of  B.,  and  to  execute  title  to  H. ;  and  that  the  deed  to  the 
administrator  of  B.  be  declared  null  and  void.  Held,  that  the  court  did 
not  err  in  dissolving  the  temporary  restraining  order  previously  granted, 
nor  in  denying  th^  interlocutory  injunction  prayed  for. 
(a)  There  was  no  error  in  admitting  any  of  the  evidence  complained  of, 
nor  in  rejecting  the  evidence  excluded. 

Judgment  affirmed.    All   the  JusHcea   concur, 
JANUABY  23,  1913. 

Petition  for  injunction.     Before  Judge  Ellis.     Fulton  superior 

court.    July  16,  1912. 

J.  8.  James,  for  plaintiflf.    A.  C.  Broom,  for  defendant. 


WRIGHT  V.  WESTERN  AND  ATLANTIC  RAILROAD  CO. 

1.  It  is  error  to  instruct  the  jury  that  a  plaintiff,  who  is  not  a  servant  of 
the  defendant,  can  not  recover  for  an  injury  occasioned  by  the  negli- 
gence of  the  defendant,  luiless  he  is  free  from  fault;  and  this  error  is 
not  cured  by  the  addition  of  the  words  **or  could  not  by  the  exercise 
of  ordinary  care  and  diligence  have  avoided  the  injury  to  himself." 

2.  An  instruction  that  if  the  plaintiff  knew  or  ought  to  have  known  that 
the  engine  was  approaching  and  was  dangerously  near,  and  undertook 
to  cross  the  track,  he  can  not  recover,  is  an  expression  of  opinion  that 
it  is  negligence  for  a  person  to  cross  a  track  in  front  of  an  approaching 
engine  which  he  knows  or  ought  to  know  is  dangerously  near. 

3.  An  informal  request  to  charge  on  the  subject  of  the  difty  of  a  person 
about  to  cross  a  railroad  track  to  stop,  look,  and  listen,  without  stating 
any  legal  proposition,  was  properly  ignored. 

4.  An  instruction  that  ''you  may  believe  that  witness  or  those  witnesses 
who  have  the  best  means  of  knowing  the  facts  about  which  they  testify, 
and  the  least  inducement  to  swear  falsely,"  is  not  a  correct  statement 
of  the  law,  without  a  qualification  that  the  witnesses  in  all  other  respects 
arc  found  to  be  equally  credible. 

5.  One  of  the  issues  in  the  case  was  the  authority  of  the  baggage-master 
to  invite  the  plaintiff,  who  was  a  hackman,  into  the  baggage-room. 
Testimony  by  a  witness  that  he  heard  the  agent  in  control  of  the  bag- 
gage-room instruct  the  baggage-master  to  keep  hackmen  out  of  the 
baggage-room  was  not  objectionable  as  hearsay. 

6.  **A  charge  to  the  effect  that  the  testimony  of  a  witness  testifying 
positively  is  entitled  to  more  weight  than  that  of  one  who  testifies 
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negatively  is  open  to  serious  criticism,  unless  it  embraces  an  instruction 
that  the  jury,  in  weighing  the  testimony  of  such  witnesses,  should  con- 
sider and  pass  upon  the  question  of  their  credibility." 
January  23,  I9I3. 

Action  for  damages.     Before  Judge  Fite.     Whitfield  superior 
court.    January  24,  1912. 

M.  C.  Tarver,  for  plaintiff.    Tye,  Peeples  &  Jordan  and  Maddox, 
McCamy  <&  Shumate,  for  defendant. 

Evans,  P.  J.    The  plaintiff  was  injured  by  the  running  of  the 
cars  of  the  Western  and  Atlantic  Bailroad  Company,  and  sued  for 
damages.    He  lost  his  case,  and  the  court  refused  him  a  new  trial. 
He  was  a  hackman,  and,  on  the  invitation  of  the  baggage-master, 
entered  the  baggage-room  to  warm  until  -the  arrival  of  the  Western 
and  Atlantic  and  Southern  trains.    He  heard  what  he  thought  was 
the  signal  of  the  Southern  train  and  hastened  to  reach  his  hack 
before  its  arrival.     In  order  to  reach  his  hack  it  was  necessary  to 
pass  over  the  tracks  of  the  Western  and  Atlantic  Railroad  Com- 
pany, and  as  he  was  nearly  across  the  track  he  was  struck  by  the 
engine  of  that  company  and  received  certain  injuries.     The  injury 
occurred  within  the  municipality  of  Dalton ;  and  he  submitted  evi- 
dence that  the  train  was  running  much  faster  than  permitted  by 
the  city  ordinance.    The  tracks  of  the  Southern  and  Western  and 
Atlantic  Railroad  Companies  are  parallel  with  each  other  for  some 
distance  before  reaching  the  depot,  and  pass  on  either  side  of  it ;  the 
Southern  taking  the  eastern  side  and  the  Western  and  Atlantic 
the  western  side  of  the  depot.    The  plaintiff's  hack  was  placed  at 
the  foot  of  Crawford  Street  on  the  western  side  of  the  depot.    The 
track  of  the  Western  and  Atlantic  Railroad  is  between  the  place 
where  the  hack  was  stationed  and  the  depot  building.     The  south- 
bound trains  of  both  roads  were  late,  and  the  Southern  was  marked 
on  the  bulletin  board  as  due  to  arrive  first.    The  plaintiff  heard  the 
Southern  give  the  usual  signal  of  approach,  and  was  hurrying  to 
get  to  his  hack  before  its  arrival.    He  did  not  see  or  hear  the  other 
train,  and  was  struck  by  it  as  he  was  passing  over  the  track.     The 
evidence  was  conflicting  as  to  whether  the  plaintiff  was  negligent 
in  failing  to  observe  the  incoming  train  which  injured  him,  and 
as  to  the  rate  of  speed  the  train  was  running  at  the  time  he  ^as 
struck,  and  as  to  whether  the  engine's  bell  was  tolled  as  required 
by  the  city  ordinance. 

1,  2.    Complaint  is  made  of  this  instruction:    "And  I  charge 
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you  further,  gentlemen,  that  if  the  defendant  company  was  run- 
ning its  train  in  violation  of  an  ordinance  of  the  City  of  Dalton, 
this  negligence  would  not  authorize  the  plaintiff  to  recover,  unless 
he  was  free  from  fault,  or  could  not  by  the  exercise  of  ordinary 
care  and  diligence  have  avoided  the  injury  to  himself.  If  the 
plaintiff,  knew  that  the  engine  was  approaching,  and  was  danger- 
ously near,  or  ought  to  have  known  it,  or  could  have  known  it  by 
the  exercise  of  ordinary  care  and  diligence,  and  undertook  to  cross 
the  track,  knowing  that  the  engine  was  approaching  and  danger- 
ously near,  then  he  can  not  recover;  but  if  he  did  not  know  it, 
and  was  without  fault,  or  could  not  have  known  it  by  the  exercise 
of  ordinary  care  and  diligence,  and  the  defendant  company  was 
at  fault,  then  he  can  recover/'  The  proposition  stated  in  the  first 
sentence,  is  put  too  strongly  against  the  plaintiff.  He  was  not  an 
employee  of  the  defendant.  A  person  other  than  an  employee,  in- 
jured by  the  negligent  running  of  the  cars  of  a  railroad  company, 
is  not  obliged  to  show  himself  free  from  fault,  to  authorize  a 
recovery  of  damages  for  the  injury.  The  jury  were  told  that  the 
plaintiff  could  not  recover  on  account  of  the  defendants  negligence 
unless  he  was  free  from  fault,  or  unless  he  could  not  have  avoided  the 
injury  to  himself  by  the  exercise  of  ordinary  care  and  diligence. 
This  instruction  was  at  least  open  to  the  criticism  that  it  was  con- 
fusing and  misleading  on  one  of  the  vital  points  of  the  case.  Again, 
an  instruction  that  if  the  plaintiff  knew  or  ought  to  have  known 
that  the  engine  was  approaching  and  was  dangerously  near,  and 
undertook  to  cross  the  track,  he  can  not  recover,  is  an  expression  of 
opinion  that  it  is  negligence  for  a  person  to  cross  a  track  in  front 
of  an  approaching  engine  which  is  dangerously  near.  It  should 
have  been  left  for  the  jury  to  say  whether  this  constituted  negli- 
gence, either  barring  a  recovery  of  damages  or  reducing  the  amount 
recoverable.  R,  &  D.  B.  Co.  v.  Howard,  79  Ga.  44  (3  S.  E.  426) ; 
W.  &  A.  R.  Co.  y.  Ferguson,  113  Qa.  708  (39  S.  E.  306,  54  L.  R. 
A.  802). 

3.  The  plaintiflPs  counsel  requested  the  court  to  charge  whether 
or  not  the  plaintiff  was  bound  to  stop,  look,  and  listen  before 
crossing  the  track.  The  request  was  properly  ignored,  firstly,  be- 
cause no  specific  legal  proposition  was  requested;  and  secondly, 
because  what  an  ordinarily  prudent  man  would  do  under  the  cir- 
cumstances is  a  question  for  the  jury.    A.  £  W.  P.  B.  Co.  v.  Love- 
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lace,  121  Oa.  487  (49  S.  E.  607) ;  N.,  C.  &  St.  L.  Ry.  v.  Hubble, 
ante,  300  (76  S.  E.  1009). 

4.  The  instruction  that  "you  may  believe  that  witness  or  those 
witnesses  who  have  the  best  means  of  knowing  the  facts  about 
which  they  testify,  and  the  least  inducement  to  swear  falsely,^'  is 
not  an  accurate  statement  of  the  law,  without  a  qualification  that 
the  witnesses  in  all  other  respects  are  found  to  be  equally  credible. 
L.  <&  N.  R.  Co.  V.  Rogers,  136  Ga.  674  (71  S.  E.  1102) ;  Nashville 
&c.  Ry.  V.  Paris,  138  Oa.  864  (76  S.  E.  367) ;  Nashville  &c.  Ry. 
V.  Hubble,  ante. 

6.  It  was  competent  to  prove  that  the  baggage-master  had  no 
authority  to  allow  the  plaintiff  to  enter  the  baggage-room.  This 
was  done  by  testimony  of  the  agent  who  was  in  control  of  the 
depot.  The  testimony  of  another  that  he  heard  the  agent,  instruct 
the  baggage-master  to  keep  hackmen  out  of  the  baggage-room  is 
not  objectionable  on  the  ground  of  being  hearsay. 

6.  The  charge  on  the  subject  of  positive  and  negative  testimony 
is  open  to  the  criticism  indicated  in  the  6th  headnote.  Southern 
Railway  Co.  v.  O'Bryan,  115  Oa.  659  (42  S.  E.  42). 

Judgment  reversed.    All  the  Justices  concur. 


LOFTIS  V.  ALEXANDER  et  al. 

1.  Where  an  owner  of  land  borrowed  money  and  gave  notes  therefor  and 
a  deed  to  secure  the  loan,  and  subsequently  he  or  his  executor  (under 
power  conferred  in  the  will)  sold  the  land  to  another,  stipulating  in  the 
bond  for  title  that  the  purchaser  should,  as  part  of  the  purchase-price, 
pay  off  and  discharge  the  debt  and  deed  to  secure  it,  the  purchaser  had 
the  right  to  make  a  tender  to  the  creditor  for  that  purpose,  and  the 
latter  could  not  refuse  to  accept  such  tender  because  it  was  made  by  the 
purchaser  from  his  debtor's  executor  instead  of  by  such  executor. 

(a)  There  is  no  allegation  that  any  bond  to  reconvey  was  given  by  the 
creditor,  nor  does  it  appear,  if  given,  to  have  been  transferred  for  value 
to  any  third  party.  No  question,  therefore,  arises  as  to  what  effect 
such  facts  might  have,  if  they  existed. 

2.  If,  at  the  time  of  the  sale  and  the  making  of  the  bond  for  title,  the 
vendor  represented  to  the  purchaser  that  there  would  be  no  difficulty 
in  paying  the  debt  at  maturity  (although  the  vendor  knew  that  the 
creditor  was  in  Europe,  and  would  not  return  for  several  months,  and 
that  at  the  time  of  the  maturity  of  the  debt  there  would  be  no  one  at 
the  place  of  payment  to  accept  it,  which  was  unknown  to  the  pur- 
chaser) ;  and  if  the  ageat  and  attorney  of  the  creditor,  with  authority 
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so  to  do,  agreed  that  his  principal  would  accept  payment  from  the  pur- 
chaser, and,  upon  his  return,  would  fix  a  time  and  place  when  the  pay- 
ment could  be  made,  and  would  notify  the  purchaser;  and  if,  instead 
thereof,  the  attorney  served  notice  on  the  vendor  of  an  intention  to  sue 
him  and  claim  attorney's  fees  specified  in  the  note  (under  the  Civil 
Code,  §  4252),  which  he  did,  and  this  was  without  any  notice  to  the 
purchaser,  who  upon  hearing  of  it  tendered  to  the  creditor,  his  attorney, 
and  the  vendor  severally  the  full  amount  of  the  principal  and  interest 
due,  equity  would,  on  his  behalf,  relieve  the  land  from  liability  for  the 
interest  accruing  after  a  continuing  tender,  and  attorney's  fees,  in- 
cluded in  the  judgment  so  recovered. 

3.  If  a  promissory  note  included  a  provision  for  the  payment  of  an  at- 
torney's fee,  and  suit  was  brought  thereon,  but  the  process  and  service 
were  void,  and  an  order  was  taken  by  the  plaintiff  for  the  issuance  of 
new  process  and  making  the  suit  returnable  to  a  later  term  of  court, 
this  became  the  return  term  of  the  case,  within  the  meaning  of  the 
Civil  Code,  §  4252,  which  authorizes  the  debtor  to  pay  the  debt  '•on 
or  before  the  return  day  of  the  term  to  which  suit  is  brought,"  without 
liability  for  attorney's  fees.  And  if  a  tender  was  duly  made  by  the 
debtor  after  the  suit  was  filed  but  before  the  return  day  of  the  term 
thus  fixed  had  arrived,  attorney's  fees  could  not  be  collected.   ' 

(a)  If  a  purchaser  of  land  from  the  debtor,  with  an  agreement  to  pay  off 
and  discharge  the  debt  and  a  deed  made  by  the  vendor's  testator  to 
secure  it,  made  a  tender,  he  could,  by  proper  proceedings,  protect  the 
land  from  the  lien  of  a  judgment  for  attorney's  fees. 

4.  The  ground  of  the  demurrer  based  on  misjoinder  of  parties  and  causes 
of  action  was  not  meritorious. 

Janxjaby  24,  1913. 

Equitable  petition.  Before  Judge  Bell.  Fulton  superior  court. 
October  18,  1911. 

John  A.  Boyhin  and  J.  B.  Stewart,  for  plaintiff. 

R.  B.  Blackburn,  Lowndes  Calhoun,  and  L.  Z.  Rosser,  for  de- 
fendants. 

Lumpkin,  J.  Loftis  brought  his  equitable  petition,  seeking  to 
enjoin  the  collection  of  an  execution  against  his  vendor  and  the 
land  bought  from  him,  for  a  specified  sum  as  principal,  interest,  and 
cost,  so  far  as  it  included  interest  accruing  after  an  alleged  tender  by 
the  plaintiff,  and  attorney's  fees,  and  also  praying  that  the  judg- 
ment be  canceled  to  that  extent  as  a  lien  on  the  land,  which  had 
been  previously  conveyed  by  the  vendor  to  secure  a  loan.  The 
plaintiff  offered  to  pay  into  court  the  full  amount  of  the  execu- 
tion, and  prayed  that  the  amount  admitted  to  be  due  might 
be  paid  to  the  plaintiff,  and  the  balance  be  held  by  the  sheriif  to 
await  the  further  decree  of  the  court  It  was  averred  that  the 
estate  of  the  plaintiffs  vendor  was  not  liable  for  alleged  tortious 
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acts  of  the  executor,  and  that  the  latter  as  an  individual  was  in- 
solvent. 

1.  A  case  growing  out  of  the  same  transaction  was  formerly 
before  this  court.  Loftis  v.  Alexander,  137  Oa,  65  (72  S.  E.  479). 
When  Alexander,  the  holder  of  the  notes  and  security  deed  made 
by  Calhoun's  testator,  brought  suit  against  Calhoun,  as  executor, 
on  the  notes,  Loftis,  the  purchaser  from  Calhoun,  sought  to  be 
made  a  party  and  to  set  up  alleged  equities  against  the  plaintiff 
and  defendant  in  that  case.  It  was  held  that  he  could  not  do  so. 
The  ruling  went  only  to  that  mode  of  procedure.  It  did  not  declare 
that  Loftis  had  no  equitable  right.  He  now  files  an  equitable 
petition  against  both  of  them.  According  to  his  allegations,  Alex- 
ander held  the  notes  of  Calhoun's  testator  and  a  deed  to  secure 
their  payment.  Loftis  bought  the  tract  of  land  from  the  executor 
(who  had  power  to  sell),  and  two  bonds  for  title  were  given  to 
him  for  two  different  parts  of  it;  one  of  them  recited  as  its  con- 
sideration a  cash  payment  of  $1,500  and  certaiu  notes  given  for 
deferred  payments,  and  also  that  the  land  was  subject  to  "a  loan 
deed"  given  to  Alexander  for  $4,500,  which  Loftis  had  assumed. 
The  other  bond  recited  as  its  consideration  the  payment  of  $1,000 
cash  and  the  assumption  of  "the  loan  deed"  and  debt  to  Alexander, 
and  obligated  the  maker  to  execute  a  title  to  the  property  described 
therein  upon  the  payment  of  the  secured  debt.  Thus,  as  to  both 
parcels  which  were  covered  by  the  deed  to  secure  the  loan,  Loftis 
was  a  purchaser  from  the  debtor's  executor,  with  part  of  the  pur- 
chase-money paid  and  an  agreement  to  discharge  the  secured  debt, 
as  one  of  the  terms  of  the  purchase.  As  to  one  of  the  parcels,  all 
that  remained  for  the  purchaser  to  do,  in  order  to  acquire  a  title, 
was  to  discharge  the  incumbrance.  Relatively  to  the  vendor,  he 
undoubtedly  had  the  right  to  do  so.  Relatively  to  the  holder  of 
the  incumbrance  he  also  had  the  right  to  free  the  property  from 
a  lien  or  security  deed.  Whether  this  be  rested  on  the  theory  of 
subrogation  or  of  agency  coupled  with  an  interest,  equity  would  not 
permit  the  holder  of  an  incumbrance  to  arbitrarily  refuse  to  receive 
payment  from  such  a  vendee  of  the  debtor,  or  his  executor,  and 
proceed  to  subject  the  land  and  force  it  to  sale  by  the  sheriff, 
where  the  vendee  stands  ready  to  pay  and  tenders  payment. 

In  Harris's  Law  of  Subrogation,  10,  it  is  said:  "It  is  a  well- 
established  rule  that  any  party  who  holds  an  interest  in  property 
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which  is  covered  by  mortgage  or  other  incumbrance  may,  for  his 
own  protection,  by  paying  the  debt  which  is  a  charge  upon  it,  and 
removing  the  incumbrance,  thus  save  himself  from  loss  or  prejudice, 
and  then,  if  he  is  subrogated,  it  presents  a  question,  or  may  present 
a  question  of  successive  claims  on  the  same  property/^  A  mere 
stranger  has  no  right  to  tender  money  to  discharge  an  incumbrance 
on  property,  or  redeem  it.  But  one  who  has  an  interest  in  the 
property  is  not  a  stranger.  Id.  547.  In  as  early  an  authority  as 
Coke  upon  Littleton  it  was  said  (side  p.  207b) :  "And  note,  he 
that  hath  interest  in  the  condition  on  the  one  side,  or  in  the  land 
on  the  other,  may  tender.^*  See  also  GraflBin  v.  State,  103  Md.  171 
(63  Atl.  373,  7  Ann.  Cas.  1061,  and  note  on  page  1065) ;  Harris 
on  Tender,  91,  94.  In  this  State  a  deed  to  secure  a  debt  is  not 
the  same  as  a  mortgage.  Such  a  deed  conveys  title;  a  mortgage 
is  only  a  lien.  But  a  deed  of  that  character  is  in  several  par- 
ticulars similar  to  a  common-law  mortgage ;  and  one  of  them  is  as 
to  the  right  of  one  who  buys  the  property  from  the  maker  of  the 
deed  and  obtains  an  equitable  interest  thereixi  to  protect  hia  pur- 
chase by  paying  oflf  the  secured  loan,  especially  where,  as  part  of 
the  contract  of  purchase,  he  agrees  to  make  such  payment. 

It  is  suggested  that  the  holder  of  the  deed  to  secure  the  debt 
ought  not  to  be  required  to  make  a  title  without  surrender  of  his 
bond  to  reconvey.  It  is  not  alleged  that  any  bond  was  given  by 
him.  If  one  was  made,  and  is  still  held  by  the  vendor  of  the 
present  plaintiff,  it  can  be  brought  in  and.  delivered  up  under  a 
proper  decree.  If  it  found  its  way  into  the  hands  of  an  innocent 
assignee  for  value,  and  without  notice,  other  than  Loftis,  this 
might  raise  a  different  question.  But  no  such  thing  appears  from 
the  pleadings.  If  it  be  conceded  that  Loftis  has  the  equitable 
right  now  to  pay  off  the  execution  in  full,  and  thus  clear  away  the 
incumbrance,  he  equally  had  the  right  to  pay  the  debt  before  it 
was  reduced  to  execution.  We  hold  that  under  the  allegations  of 
the  petition  he  had  such  a  right,  and  Alexander  or  his  authorized 
agent  had  no  right  to  refuse  to  accept  payment  merely  because  the 
tender  was  made  by  Loftis,  the  purchaser,  instead  of  by  his  vendor. 
The  tender  was  also  alleged  to  be  continuing. 

2.  If  Loftis  had  the  right  to  make  a  tender,  did  he  do  so  in 
proper  time?  He  alleged,  that  his  vendor  represented  that  there 
would  be  no  diflScidty  in  paying  Alexander,  although  the  vendor 
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knew  that  Alexander  was  then  in  Europe  and  would  not  return 
until  after  the  maturity  of  the  debt,  but  this  was  unknown  to 
Loftis;  that  there  was  no  onfe  accessible  at  the  maturity  of  the 
debt,  or  for  several  months  thereafter,  to  whom  tender  or  pay- 
ment could  be  made;  that  the  attorney  and  agent  of  Alexander, 
who  had  authority  to  do  so,  agreed  that  Alexander  would  receive 
payment  from  Loftis,  and,  on  his  return  from  Europe,  would  fix 
a  time  and  place  for  that  purpose  and  notify  Loftis;  but,  instead 
of  so  doing,  he  gave  notice  to  Calhoun,  executor,  and  brought  suit 
on  the  notes  of  the  testator  for  the  principal  and  interest,  and 
also  for  attorney's  fees,  and  recovered  a  judgment,  although  Loftis 
tendered  to  Alexander,  his  attorney  and  agent,  and  also  to  Cal- 
houn, executor,  the  full  amount  of  principal  and  interest ;  and  that 
Loftis  was  not  informed  of  the  giving  of  any  notice  of  an  intention 
to  sue.  If  these  allegations  be  assumed  to  be  true,  as  they  must 
be  on  demurrer,  the  plaintiff  was  misled  and  caused  to  delay  mak- 
ing a  tender.  The  creditor  could  not  cause  him  to  delay  and  at  the 
same  time  add  attorney's  fees  to  the  incumbrance  on  the  property 
because  of  such  delay. 

3.  Moreover  it  was  alleged,  that  the  suit  of  Alexander  against 
Calhoun  was  originally  brought  to  the  November  term,  1910,  of 
the  superior  court ;  that  the  process  was  addressed  to  Calhoun,  and 
not  to  him  as  executor ;  that  the  suit  was  not  answered ;  that  there- 
after, on  February  14,  1911,  on  motion  of  the  attorney  of  Alex- 
ander, an  order  was  passed  by  the  court  amending  the  process  and 
directing  that  new  process  issue  and  be  served ;  and  that  such  new 
process  was  issued  and  served,  returnable  to  the  March  term  of 
court;  but  that  on  November  5th  the  tender  had  been  made  by 
Loftis.  By  section  4252  of  the  Civil  Code  it  is  declared  that  ob- 
ligations to  pay  attorney's  fees  upon  any  note  or  other  evidence  of 
indebtedness,  in  addition  to  interest,  are  void,  and  no  court  shall 
enforce  such  agreements,  unless  the  debtor  shall  fail  to  pay  such 
debt  "on  or  before  the  return  day  of  the  court  to  which  suit  is 
brought  for  the  collection  of  the  same ;  provided,  the  holder  of  the 
obligation  sued  upon,  his  agent,  or  attorney  notifies  the  defendant 
in  writing,  ten  days  before  suit  is  brought,  of  his  intention  to 
bring  suit,  and  also  of  the  term  of  court  to  which  suit  will  be 
brought."  The  evident  purpose  of  this  section  was  to  require 
notice  to  the  debtor  before  the  bringing  of  suit,  and  to  grant  the 
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privilege  of  paying  the  debt  until  the  return  day  of  the  term  to 
which  suit  is  brought.  Attomey^s  fees  specified  in  a  note  can 
only  be  collected  on  the  statutory  terms;  otherwise  the  law  de- 
clares the  agreement  to  pay  them,  in  addition  to  interest,  to  be 
void.  Under  the  allegations,  as  to  this  statute  the  filing  before  the 
November  tenn  and  the  prayer  for  process  returnable  to  that  term 
were  abrogated  by  the  act  of  the  plaintiffs  attorney.  The  suit 
was  no  longer  returnable  to  that  term,  but  to  another  and  later 
term.  The  later  term  became  the  return  term  to  which  the  case 
was  brought,  and,  under  the  statute,  the  debtor  (or  one  having  the 
right  to  do  so)  could  make  the  tender  before  the  return  day  of  that 
term. 

4.  There  was  no  misjoinder  of  parties  or  causes  of  action  in 
joining  the  vendor  as  a  defendant  in  the  same  equitable  action 
with  the  holder  of  the  loan  deed.  It  is  proper  that  all  parties 
having  an  interest  in  the  subject-matter  should  be  made  parties  to 
the  equitable  proceeding,  so  that  full  and  complete  justice  may  be 
done.  No  distinct  objection  was  raised  to  the  making  of  the 
attorney  and  alleged  agent  of  the  holder  of  the  security  deed  a 
party.  Apparently  he  was  made  a  defendant  on  the  idea  that,  as 
the  attorney  who  brought  suit  on  the  notes,  he  was  interested  in 
the  collection  of  the  stipulated  attome/s  fees,  which  is  the  main 
cause  of  the  present  litigation. 

The  prayers  of  the  petition  are  somewhat  meagre  for  a  complete 
settlement  of  the  equities  of  all  parties  in  interest;  but  the  de- 
murrer was  not  directed  against  them. 

Judgment  reversed.     All, the  Justices  concur. 


In  re  DOUGAN  et  al. 


The  trust  estate  under  consideration  in  this  case  was  created  by  the  fol- 
lowing language  in  the  will  of  Elizabeth  H.  Mills:  "I  give  to  Mrs. 
Elizabeth  A.  Dougan,  wife  of  P.  M.  Dougan,  of  Savannah,  in  trust 
for  herself  and  her  children,  bom  and  to  be  bom,  for  their  sole  and 
separate  use,  share  and  share  alike,  the  sum  of  forty-five  thousand 
(^3,000)  dollars,  child  or  children  of  a  deceased  child  to  represent 
parent."  The  estate  now  consists  of  260  shares  of  the  capital  stock 
of  the  Southwestem  Railroad  Company.  Mrs.  Elizabeth  A,  Dougan, 
the  trustee  named  in  the  will,  individually  and  as  tmstee,  and  the 
other  legatees  under  the  will,  children  and  .grandchildren  of  the,  tes- 
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tatrix,  filed  a  petition  and  prayed  that  an  order  be  granted  for  a 
division  and  that  the  trustee  turn  over  their  shares  to  the  legatees 
who  have  attained  their  majority,  and  hold  as  trustee  the  shares  of 
the  minor  petitioners,  the  youngest  being  15  years  of  age,  who  appears 
by  procheim  ami.  Held,  that  the  court  below  properly  held  the  trust 
created  imder  the  language  of  the  will  above  quoted  to  be  an  executory 
trust  and  one  which  would  become  executed  only  upon  the  death  of 
Mrs.  Elizabeth  A.  Dougan,  the  trustee;  inasmuch  as  until  the  death 
of  Mrs.  Dougan,  under  the  law  of  this  State,  the  possibility  of  issue 
is  not  extinct. 

Jantjary  24,  1913. 

Petition  to  distribute  estate.  Before  Judge  Charlton.  Chatham 
superior  court.    July  21,  1911. 

Wilson  &  Rogers,  for  plaintiffs. 

Beck,  J.  This  court  is  satisfied  with  Judge  Charlton's  con- 
struction of  the  provision  of  the  will  creating  the  trust  and  the 
law  controlling  the  issue  as  to  whether  or  not  petitioners  were  en- 
titled to  the  order  prayed  for,  and  with  his  final  ruling  that  the 
order  be  denied.  The  opinion  of  the  trial  judge  is  found  in  the 
record,  and  succinctly  and  clearly  sets  forth  the  substance  of  the 
petition  and  ably  discusses  the  law  pertinent  to  the  issues  involved. 
His  opinion  in  full  follows,  and  renders  further  discussion  of  the 
questions  under  consideration  unnecessary: 

"This  petition  is  brought  by  Mrs.  Elizabeth  A.  Dougan  in- 
dividually and  as  trustee,  P.  M.  Dougan,  Alice  A.  Dougan,  Mar- 
garet M.  Dougan,  and  Frederick  W.  Dougan,  the  last  three  being 
minors  who  appear  by  procheim  ami.  Elizabeth  A.  and  P.  M. 
Dougan  are  husband  and  wife,  and  the  others  are  their  children, 
the  youngest  being  fifteen  years  of  age.  A  child,  Paul,  died  in 
1907,  and  P.  M.  Dougan  and  the  other  petitioners,  save  Elizabeth 
A.,  are  his  heirs.  Under  the  will  of  Elizabeth  H.  Mills,  who  died, 
the  trust  estate  now  under  consideration  was  created  by  the  fol- 
lowing language:  *I  give  to  Mrs.  Elizabeth  A.  Dougan,  wife  of 
P.  M.  Dougan,  of  Savannah,  in  trust  for  herself  and  her  children, 
bom  and  to  be  born,  for  their  sole  and  separate  use,  share  and  share 
alike,  the  sum  of  forty-five  thousand  ($45,000)  dollars,  child  or 
children  of  a  deceased  child  to  represent  parent.'  The  estate  now 
consists  of  two  hundred  and  sixty  (260)  shares  of  the  capital  stock 
of  the  Southwestern  Bailroad  Company;  and  the  prayer  is  that 
an  order  be  given  for  a  division — the  trustee  to  turn  over  tlieir 
shares  to  those  of  age,  holding  as  trustee  the  shares  of  the  minor 
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petitioners.  Mrs.  Dougan  is  fifty-six  years  of  age,  and  I  am  ad- 
vised by  the  certificate  of  a  reputable  physician,  professionally  ac- 
quainted with  her  physical  condition,  that  it  is  physically  im- 
possible that  she  will  bear  other  children.  If  to  a  trust  of  this 
character  an  inflexible  rule  of  law  applies  which  executes  it  only  in 
the  event  of  death,  then  this  trust  is  executory  and  the  prayer  of 
the  petition  must  be  denied.  If,  on  the  contrary,  the  judge  is 
not  confronted  with  a  principle  of  law,  but,  on  the  theory  that  each 
case  depends  upon  its  own  facts,  is  to  hear  evidence  as  to  the 
child-bearing  capacity  of  women,  and  determine  the  individual 
question  as  he  best  may  from  the  lights  before  him,  then  it  would 
be  my  duty  to  allow  this  division  on  the  theory  of  an  executed 
trust,  if  I  am  reasonably  assured  that  Mrs.  Dougan  will  have  no 
more  children.  I  have  gone  into  the  question  presented  so  thor- 
oughly as  I  may  with  the  authorities  accessible,  realizing  the  im- 
portance of  determining  if  there  is  a  settled  principle  involved, 
and  conscious  of  the  disturbing  effect  should  any  given  female, 
under  like  circumstances,  revert  to  the  capacity  of  those  immortal- 
ized in  the  Book  of  Genesis.  The  principle  as  laid  down  in  the 
common  law  seems  clear.  Thus  Blackstone  in  his  Commentaries 
(Book  2,  p.  125)  says:  *A  possibility  of  issue  is  always  supposed 
to  exist  in  law,  unless  extinguished  by  the  death  of  the  parties, 
even  though  the  donees  be,  each  of  them,  an  hundred  years  old.' 
So,  in  Coke  on  Littleton,  p.  28,  appears  the  dictum,  *The  law 
eeeth  no  impossibility  of  having  children.'  This  doctrine  has 
found  acceptance  in  New  Jersey,  Pennsylvania,  Maryland,  Ken- 
tucky, and  Tennessee.  *By  the  common  law  the  possibility  of  issue 
is  commensurate  with  life.'  State  v.  Lash,  16  X.  J.  Law,  388  [33 
Am.  D.  397].  'This  rule  has  stood  the  test  of  time  and  received 
the  sanction  of  the  ages.  .  .  Nature  has  fixed  no  certain  age, 
by  years,  at  which  a  child-bearing  capacity  shall  begin  or  end. 
.  The  presumption  of  law  is  in  favor  of  issue,  notwithstanding 
advanced  age.'  List  v.  Rodney,  83  Pa.  St.  483.  In  Garner  v. 
Dowling,  11  Heisk.  52,  it  is  said  that  the  contingency  is  determined 
only  by  death.  Bigley  v.  Watson  [98  Tenn.  353],  39  S.  W.  525 
[38  L.  R.  A.  679],  is  to  the  same  effect,  as  is  Bearden  v,  Wliite 
[Tenn.],  42  S.  W.  476,  wherein  it  is  held  that  the  possibility  of 
children  persists  so  long  as  the  woman  has  life.  In  Richards  et  ux. 
r.  Safe  Deposit  etc.  [97  Md.  608],  55  Atl.  384  [63  L.  R.  A.  145], 
23 
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the  subject  is  discussed  at  length,  and  on  page  387  the  court  says: 
^It  is  wholly  immaterial  whether  the  inability  to  bear  children 
arises  from  natural  or  artificial  causes.  It  is  not  the  cause,  but 
the  fact,  that  alone  controls,  and  the  single  fact  to  which  the  law 
looks  is  death/  In  this  case  all  evidence  as  to  incapacity  was  de- 
clared inadmissible.  To  the  same  conclusion  are  May  v,  Walter^s 
Ex'rs  [Ky.],  97  S.  W.  423;  and  Bailey,  trustee,  t;.  Bailey  [Ky.]. 
97  S.  W.  810,  in  both  of  which  cases  the  woman  was  upward  of 
sixty.  It  would  seem  from  these  authorities  that  the  principle 
based  upon  the  common  law  maintains  the  executory  nature  of  the 
trust  until  death  supervenes;  the  death  of  the  husband,  if  the 
estate  is  limited  to  their  oflfepring;  the  death  of  the  wife,  if  limited 
to  her  offspring. 

Is  there  any  authority  in  (Jeorgia  which  makes  the  capacity  of 
the  woman  dependent,  not  upon  death,  but  on  the  testimony  offered 
in  each  case?  The  diflSculty  I  encounter  is  that  the  Georgia  cases 
do  not  adopt  or  repudiate  the  principle  of  the  common  law  in  so 
many  words.  There  are  expressions  looking  each  way;  but  inas- 
much as  a  decision  on  the  abstract  principle  was  not  imperative 
in  any  given  case,  the  expressions  are  obiter.  In  Brady  v.  Walters, 
55  Oa,  27,  it  is  said:  *The  trust  was  not  executed,  at  least  until 
all  probability  of  the  birth  of  any  more  children  of  Mary  Jane 
by  Martin  J.  Brady  had  become  extinct.  In  relation  to  that  point 
in  the  case,  the  evidence  in  the  record  is  silent.*  It  would  seem 
from  this  decision  and  the  headnote,  that  the  children  referred 
to  were  to  be  children  begotten  by  Martin  J.,  which  destroys  the 
suggestion  as  to  the  termination  of  the  trust  because  of  the  want 
of  probability  of  the  birth  of  other  children  to  the  woman,  since 
the  death  of  the  husband,  in  that  event,  would  execute  the  trust. 
Evidently  the  trust  in  Boyd  v.  England,  56  Oa,  598,  was  of  the 
same  kind  and  concerned  the  children  of  the  present  husband  and 
wife.  The  headnote  clearly  indicates  this  when  it  declares  that 
the  trust  did  not  become  executed  while  the  coverture  subsisted, 
which  is  also  the  language  of  the  text  (p.  599).-  The  added 
language,  *It  may  be  that  more  are  yet  to  be  bom,'  is  not  to  be 
considered  controlling  as  the  announcement  of  a  principle  or  policy, 
for,  the  age  and  condition  of  the  wife  not  being  given,  it  is  not 
to  be  gathered  that  the  Justice  had  anything  more  in  contempla- 
tion than  the.  precise  condition  there  presented,  wbere  the  trust 
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l^igllt  be  executory  no  matter  what  the  general  principle  was.  In 
Sanders  v.  Houston  Ouano  Co,,  107  Oa.  49  [32  S.  E.  610],  proof 
was  tendered  and  rejected  that  the  woman  was  fifty-two  years  of 
age  and  in  such  a  physical  condition  that  she  could  never  possibly 
bear  another  child.  The  court  waived  the  point,  and,  so  far  from 
deciding  the  general  doctrine,  did  not  even  consider  it,  attention 
being  called  to  other  provisions  which  continued  the  executory 
character  of  the  trust.  In  Taylor  v.  Brown,  112  Oa.  758  [38  S.  E. 
66],  coverture  is  involved,  and  the  general  doctrine  is  not  con- 
sidered. The  court  remarks,  ^Conceding  as  matter  of  argument 
that  the  chances  were  against  the  defendant  in  fi.  fa.  having  any 
more  children,  it  does  not  follow  that  the  trust  is  not  still  ex- 
ecutory.* The  testimony  offered  as  to  the  question  of  future  issue 
was  tincontradicted,  and  was,  says  the  court,  ^positive  and  convinc- 
ing.' In  Clarke  v.  East  Atlanta  Land  Company,  113  Oa.  21 
[38  S.  E.  323],  the*  point  was  really  not  involved.  That  was  a 
proceeding  to  reform  a  deed,  the  beneficiaries  being  unquestioned, 
the  husband  dead,  and  the  trust  limited  by  the  coverture.  The 
decision  turns  on  the  form  of  verdict,  which  in  the  opinion  of 
the  court  went  further  than  the  deed  warranted.  I  can  not  deduce 
from  these  Georgia  cases  any  authoritative  announcement  which 
will  justify  me  in  setting  aside  the  precedents  of  hundreds  of 
years.  The  question  is  full  of  dangerous  possibilities.  Whatever 
hardship  may  be  worked  in  special  instances,  it  would  work  great 
mischief  if  no  settled  rule  existed  to  guide  and  determine  the  de- 
cision of  judges  on  such  a  subject,  leaving  each  case  to  the  varying 
impressions  to  be  produced  by  testimony.  It  is  further  urged,  that 
granting  children  may  be  bom  to  Mrs.  Dougan  hereafter,  they 
would  have  no  interest  in  the  property— the  words  *to  be  bom' 
meaning  such  children  as  may  have  been  bom  between  the  making 
of  the  will  and  the  death  of  the  testatrix;  and  to  this  conclusion 
is  cited  Heisse  v.  Markland,  2  Eawle,  274  (21  Am.  Dec.  455). 
The  authority  cited  is  in  line  with,  the  contention,  but  it  is  not 
conclusive  by  any  means.  The  court  seems  to  have  regarded  the 
period  of  distribution  fixed  by  the  majority  of  the  cestui  que 
tmstent.  ]WTiy  this  reasoning  should  not  also  apply  to  children 
subsequently  bom  is  not  altogether  clear.  Be  this  as  it  may,  it  is 
not  the  Georgia  rule.  In  Toole  v.  Perry,  80  Oa.  681  [7  S.  E. 
118],  the  trust  was  to  daughters  and  their  children,  *free  from  the 
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control,  aebts,  and  liabilities  of  their  present  or  any  future  hus- 
band/ The  court  says :  *  We  think,  from  the  language  of  the  will, 
that  it  was  the  intention  of  the  testator  that  all  of  the  children  of 
his  daughter  M.,  bom  and  to  be  bom,  should  be  entitled  to  par- 
ticipate in  the  property.  He  uses  the  words  "free  from  the  control, 
debts,  and  liabilities  of  their  present  or  any  future  husband  ;*'  and 
in  referring  to  the  husband  as  he  does  here,  it  is  to  be  inferred 
that  he  had  in  view  the  probability,  naturally  flowing  from  the 
relation  of  husband  and  wife,  that  other  children  would  be  bom 
to  his  daughters  than  those  who  might  be  in  life  at  the  death  of 
the  testator.  .  .  And  the  reasonable  inference  is,  that,  in  re- 
ferring to  his  daughters'  children,  he  meant  not  only  those  who 
were  alive  at  the  time  of  his  death,  but  such  as  might  be  bom 
thereafter,  and  who  would  be  equally  near  to  him  and  equally  en- 
titled to  be  objects  of  his  bounty.'  It  will  be  observed  that  in  the 
case  at  bar  there  is  no  fixed  time  of  distribution  as  in  the  Heisse 
case,  and  that  what  was  inferred  in  the  Toole  case  is  expressed 
in  .so  many  words— ^bom  and  to  be  bom.'  In  Baird  v.  Broohin, 
86  Ga.  709  [12  S.  E.  981,  12  L.  R.  A.  157],  the  trust  was  to  B.  and 
her  children  (none  being  in  life  at  the  time  of  the  making  of  the 
deed)..  The  court  held  this  language  did  not  include  children 
bom  subsequent  to  the  execution.  In  differentiating  the  case 
from  those  in  55  Oa.  25,  and  56  Oa.  598,  the  court,  observing  that 
in  those  cases  were  contained  the  words,  *  children  bom  and  to  be 
bom,'  says,  *0f  course  in  these  cases  the  intention  was  clear,  be- 
cause it  was  plainly  expressed.'  It  would,  therefore,  seem  that  the 
Georgia  law  gives,  under  such  language,  an  interest  to  unborn 
cliildren;  and  certainly  the  testatrix  may  be  considered  as  having 
as  much  interest  in  unborn  grandnieces  as  in  unbom  great-nieces, 
the  succession  of  the  latter  being  provided  for  by  the  will. 

"It  so  happens  that  this  is  the  second  application  presented  to 
me  within  a  week,  involving  the  main  contentions  here,  so  that  the 
situation  is  not  isolated.     The  prayer  of  the  petition  is  denied.'* 
Judgment  affirmed.    All  the  Justices  concur. 
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Alabama  Great  Southern  Eailroad  Company  v.  Aouff. 

Beck,  J.     While  there  were  aome  inaccuracies  in  those  portions  of  the 
charge  that  were  complained  of,  they  were  not  of  such  a  character  as 
to  require  the  grant  of  a  new  trial,  and  the  evidence  was  sufficient 
to  support  the  verdict.    Judgment  affirmed.    All  the  Justices  concur. 
Januabt  24,  1913. 

Action  for  damages.    Before  Judge  Fite.    Dade  superior  court. 

September  19,  1911. 

Maddox,  McCamy  £  Shumate,  for  plaintiff  in  error. 

Fcmst,  Payne  &  Tatum,  contra. 


SOTJTHERN  RAILWAY  COMPAXY  v.  WILLIAMS. 

1.  Where  in  a  suit  brought  to  recover  damages  for  the  loss  of  a  car-load  of 
fruit  in  consequence  of  a  decay  of  the  same,  occasioned,  as  alleged, 
by  the  failure  of  the  defendant  company  to  properly  refrigerate  the 
car  according  to  its  undertaking,  it  was  alleged  in  the  petition  that 
the  defendant  failed  to  ice  the  car  in  which  the  fruit  was  transported 
at  the  point  of  destination,  and  failed  to  reice  same  and  to  keep  the 
same  iced  so  as  to  properly  preserve  the  fruit,  that  the  car  in  which 
the  fruit  was  transported  was  almost  entirely  without  ice  when  it  was 
turned  over  to  the  plaintiff,  and  that  the  defendant  company  failed  to 
replenish  the  ice  at  the  point  where  the  car  was  loaded  and  at  other 
points  in  order  to  save  the  fruit, — a  demurrer  to  such  petition,  crit- 
icising the  same  upon  the  ground  that  ''it  is  not  alleged  when   and 

.  where  the  car  of  peaches  in  question  should  have  been  iced  or  when 
;  and  where  the  same  was  iced,  nor  what  could  have  been  a  'proper' 
(  icing  to  preserve  said  fruit,  nor  wherein  defendant  failed  in  the  duty 
claimed  for  such  icing,"  was  without  merit. 

2.  Where  a  bill  of  lading  was  made  out  for  only  380  crates  of  peaches 
and  102  crates  of  apples,  and  the  agent  through  error  failed  to  in- 
clude in  said  bill  40  crates  of  peaches  which  were  put  in  the  car  .with 
his  knowledge  after  the  first  loading  of  the  car,  which  last  40  crates 
were  received  by  the  defendant  company  under  the  terms  of  the 
original  contract  and  were  transported  to  the  point  of  destination,  the 
defendant  charging  and  collecting  freight  and  icing  therefor,  the  plain- 
tiff was  entitled  to  recover  for  the  full  number  of  the  crates  of  fruit 
shipped,  upon  proof  of  loss  through  the  alleged  negligence  of  the  de- 
fendant company;  and  the  demurrer  to  that  portion  of  the  petition 
stating  the  number  of  crates  of  fruit  shipped,  based  upon  the  ground 
that  the  bill  of  lading  showed  a  less  number,  was  properly  overruled. 

3.  Where  an  instruction  by  the  court  is  sound  within  itself,  it  affords 
no  ground  of  criticism  upon  that  particular  instruction  that  the  court 
failed  in  immediate  connection  therewith  to  charge  some  other  prin- 
ciple or  rule  of  law. 
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4.  It  appearing  that  the  plaintiff  in  error  had  adopted  a  rule  with  refer- 
ence to  the  placing  and  loading  of  cars  intended  for  the  transportation 
of  fruit,  which  provided  that  such  cars  "must  be  loaded  and  ready 
for  movement  within  24  hours  from  the  time  they  are  placed  for  load- 
ing, and  these  companies  will  not  be  responsible  for  the  maintenance 
of  a  supply  of  ice  in  said  cars  after  the  24  hours;  when  practicable 
to  do  so,  additional  ice  will  be  furnished  at  loading  points  if  desired; 
a  charge  of  $5.00  per  car  for  each  additional  24  hours  or  fraction 
thereof  will  be  made  on  account  of  loss  from  melting  of  ice,"  the  court 

*  did  not  err,  as  against  the  plaintiff  in  error,  in  instructing  the  jury 
that  the  rule  would  be  effective  and  binding  upgn  the  plaintiff  only 
in  case  he  knew  of  the  same  or  might  have  known  of  it  in  the  exercise 
of  ordinary  care. 

5.  Although  the  plaintiff  observed  the  condition  of  the  car  at  the  time 
of  the  loading  of  the  fruit  therein,  with  reference  to  the  insufficient  re- 
frigeration, still  if  he  called  the  attention  of  the  agent  of  the  company 
at  the  shipping  point  to  the  condition  of  the  car,  and  the  agent  of  the 
company  directed  him  to  go  ahead  and  load  the  fruit,  assuring  him 
that  the  railway  company  would  furnish  the  ice,  and  the  plaintiff, 
relying  on  that  promise,  loaded  the  car,  and  the  company  failed  to 
furnish  the  ice  and  on  that  account  the  fruit  was  damaged,  the  company 
would  be  liable. 

6.  The  court  erred  in  the  following  instruction  to  the  jury:  **If  you 
find  for  the  plaintiff,  you  will  find  the  full  amount  proven  in  the  case, 
and  you  will  look  to  the  evidence  and  see  what  the  amount  proven  is, 
and  your  verdict  will  be  for  that  amotmt." 

(a)  The  expression,  "you  will  find  the  full  amount  proven  in  the  case," 
might  be  considered  by  the  jury  as  meaning  the  highest  amount  which 
there  was  evidence  tending  to  show  the  plaintiff  had  suffered  as  damages. 

(&)  The  instruction  tended  to  exclude  from  the  consideration  of  the 
jury  the  question  as  to  what  part,  if  any,  of  the  deterioration  of  the 
fruit  constituting  the  cargo  was  due  to  inherent  defects  in  the  fruit, 
caused  by  its  having  been  kept  out  of  the  refrigerator  car  for  one 
entire  night  after  it  had  been  picked  from  the  trees. 
Januaby  24,  1913. 

Action  for  damages.  Before  Judge  Fite.  Whitfield  superior 
court.    October  20,  1911. 

Maddox,  McCamy  &  Shumate  and  Oeorge  0.  Olenn,  for  plaintiff 
in  error.    C.  D.  &  F.  K.  McCutchen,  contra. 

Beck,  J.  W.  L.  Williams  brought  suit  against  the  Southern 
Eailway  Company  to  recover  damages  for  the  loss  of  a  car-load  of 
fruit  shipped  by  the  plaintiff  over  the  defendant  compan/s  line 
of  railway,  in  consequence  of  the  decay  of  the  fruit,  which  decay 
it  was  alleged  was  caused  by  defendant's  negligence  in  failing 
to  properly  refrigerate  the  car  in  which  the  fruit  was  transported. 
The  defendant  demurred  to  the  petition ;  and  in  its  answer  thereto 
denied  all  negligence  on  its  part,  and  also  raised  an  issue  of  fact 
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as  to  the  quantity  of  fruit  alleged  to  have  been  shipped.  There 
was  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new  trial  was 
filed  by  the  defendant.  In  the  bill  of  exceptions  error  is  assigned 
upon  the  overruling  of  the  demurrer  and  of  the  motion  for  a  new 
trial. 

1.  It  is  alleged  in  the  petition,  that  the  defendant  company 
agreed  and  undertook  to  transport  the  fruit  "under  proper  re- 
frigeration/' and  that  it  failed  to  ice  said  car  in  which  it  transported 
the  fruit  at  the  point  of  destination,  and  failed  to  re-ice  same  and 
to  keep  same  iced  so  as  to  properly  preserve  said  fruit;  that  the 
car  in  which  the  fruit  was  transported  was  almost  entirely  without 
ice  when  it  was  turned  over  to  the  plaintiff;  and  that  the  defendant 
company  failed  to  replenish  said  ice  at  the  point  where  the  car  was 
loaded  and  at  other  points  in  order  to  save  the  fruit.  We  think 
these  allegations  of  failure  upon  the  part  of  the  defendant  company 
to  properly  refrigerate  the  car  were  sufficient  as  against  the  de- 
murrer, which  criticised  them  upon  the  ground  that  "it  is  not 
alleged  when  and  where  the  car  of  peaches  in  question  should 
have  been  iced  or  when  and  where  the  same  was  iced,  nor  what 
could  have  been  a  'proper'  icing  to  preserve  said  fruit,  nor  wherein 
defendant  failed  in  the  duty  claimed  for  such  icing.''  The  allega- 
tions of  the  petition  were  sufficient  to  put  the  defendant  on  notice 
as  to  the  acts  of  negligence  relied  upon  by  the  plaintiff  to  establish 
a  failure  upon  the  part  of  the  company  to  comply  with  its  under- 
taking to  transport  the  fruit  under  proper  refrigeration;  and  it 
was  not  necessary  for  the  plaintiff  to  go  further  and  allege  more 
in  detail  where  the  car  should  have  been  iced,  nor  to  set  forth 
what  would  have  constituted  proper  refrigeration  of  the  car  under 
the  circumstances. 

2.  The  question  raised  by  the  other  ground  of  demurrer  is  dis- 
posed of  in  the  second  headnote. 

3.  The  court  charged  the  jury  as  follows:  "Now,  gentlemen, 
the  burden  of  proof  is  on  the  plaintiff,  to  start  with,  to  show  that 
he  deUvered  to  the  defendant  company  the  apples  and  peaches  as 
he  has  alleged,  and  to  show  that  they  were  delivered  in  good  con- 
dition, and  that  they  were  lost  or  destroyed— damaged  and  ruined 
as  he  contends,  without  any  fault  on  his  part."  The  charge  as 
qnoted  in  itself  is  not  criticised  by  the  plaintiff  in  error;  and  it 
is  Bot  a  good  ground  of  attack  that  the  court  failed  in  this  con- 
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nection  to  charge  some  other  and  further  principle  of  law  imposing 
other  duties  upon  the  plaintiff. 

4.  In  the  course  of  his  instructions  to  the  jury  the  court  charged 
as  follows:  "Now,  gentlemen,  there  has  been  a  rule  introduced  in 
evidence,  and  the  court  charges  you  this  is  a  reasonable  rule;  and 
if  the  plaintiff  Williams  knew  of  it,  or  could  have  known  of  it  by  the 
exercise  of  ordinary  care,  he  would  be  bound  by  it.  This  is  the 
rule:  *Cars  must  be  loaded  and  ready  for  movement  within 
twenty-four  hours  from  the  time  they  are  placed  for  loading,  and 
these  companies  will  not  be  responsible  for  the  maintenance  of  a 
supply  of  ice  in  said  cars  after  the  twenty-four  hours.  When 
practicable  to  do  so,  additional  ice  will  be  furnished  at  loading 
points  if  desired.  A  charge  of  $5.00  per  car  for  each  additional 
twenty-four  hours  or  fraction  thereof  will  be  made  on  account  of 
loss  from  melting  of  ice.^'  The  court  did  not  err,  as  against  the 
plaintiff  in  error,  in  limiting  the  application  of  the  rule  referred 
to,  when  he  instructed  the  jury  that  the  plaintiff  would  be  bound 
by  it  if  he  knew  of  it  or  could  have  known  of  it  by  the  exercise 
of  ordinary  care;  and  the  position  of  counsel  for  plaintiff  in  error 
is  unsound  wherein  they  contend  that  the  jury  should  have  been 
instructed  that  this  rule  "was  the  measure  of  defendant's  duty, 
irrespective  of  the  question  of  whether  Williams  knew  the  contents 
of  the  rule  or  by  the  exercise  of  ordinary  care  could  have  known 
thereof.^' 

5.  The  principle  stated  in  the  6th  headnote  requires  no  elab- 
oration. 

6.  The  court  erred,  under  the  facts  in  this  case,  in  instructing 
the  jury  as  follows:  "If  you  find  for  the  plaintiff,  you  will  find 
the  full  amount  proven  in  the  case,  and  you  will  look  to  the  evi- 
dence and  see  what  the  amount  proven  is,  and  your  verdict  will 
be  for  that  amount.  Now  the  court  does  not  express  any  opinion 
as  to  what  you  should  or  should  not  do,  and  nothing  that  the 
court  has  said  or  may  say  should  be  so  construed  by  the  jury.'' 
No  doubt  by  the  use  of  the  expression,  "the  full  amount  proven 
in  the  case,"  the  court  meant  to  instruct  them  to  find  for  the 
plaintiff,  in  case  their  verdict  was  in  his  favor,  the  full  amount 
of  damages  which  they  should  believe  from  the  evidence  that  the 
plaintiff  had  suffered  in  consequence  of  the  negligence  of  the  de- 
fendant company;  but  the  charge  as  given  is  open  to  the  construe- 
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tion— and  in  the  minds  of  non-professional  men  would  probably 
receive  the  construction— that  it  was  a  direction  to  find  the  highest 
amount  which  the  testimony  in  the  case  would  authorize  them  to 
find.  Even  the  trained  legal  mind  does  not  always  suflBciently  dis- 
criminate between  the  meanings  of  the  terms  "testimony/*  "evi- 
dence/* and  "proof/*  An  assumption  that  the  jurors  in  this 
case  would  make  a  proper  distinction  between  the  meanings  of 
those  terms  would  be  unwarranted.  The  apprehension  of  a  mis- 
take on  the  part  of  the  jury  and  a  confusion  in  their  minds 
as  to  the  meaning  of  the  word  "proven/*  used  in  this  part 
of  the  judge*s  charge,  is  not  diminished  when  we  consider  the 
amount  awarded  in  the  verdict.  The  testimony  as  to  the  value 
of  the  fruit  given  by  the  plaintiff  himself  is  as  follows:  "I  tel- 
ephoned a  commission  man  at  Nashville,  named  Hurtsky,  when 
the  peaches  got  ready  to  ship,  and  asked  if  he  would  like  to  have 
some,  and  he  said  that  if  I  had  some  nice  peaches  he  would  give 
me  one  dollar  delivered  in  Nashville.  I  sold  the  car  if  they 
opened  in  good  condition  for  one  dollar  and  twenty-five  cents  a 
crate  for  peaches.  He  told  me  that  he  would  give  $1.25  a  crate 
for  another  car  as  good  as  the  one  I  had  just  shipped  there;  that 
they  were  getting  scarce.  He  agreed  to  pay  from  75  cents  to  $1.25 
a  bushel  for  apples  if  they  arrived  there  in  good  condition.  I 
figured  the  apples  in  this  claim  at  75  cents  a  bushel.  The  ship- 
ment was  entirely  lost.  I  did  not  get  a  penny  out  of  it.*'  It  will 
thus  be  seen  that  the  highest  claimed  value  of  the  entire  ship- 
ment of  fruit  was  $669.  This  amount  was  sued  for,  "besides 
interest  from  July  28,  1910/*  and  the  plaintiff  footed  up  his  total 
loss  in  the  declaration  as  $699,  which  total  the  jury  allowed  in 
their  verdict. 

The  charge  last  referred  to,  besides  the  imperfection  which  we 
have  pointed  out,  is  open  to  the  further  criticism  that  it  had  the 
tendency  to  exclude  from  the  consideration  of  the  jury  the  ques- 
tion as  to  whether  or  not  the  deterioration  of  the  fruit  and  the 
consequent  damage  to  the  plaintiff  was  the  result,  to  some  extent, 
of  the  inherent  condition  of  the  fruit  at  the  time  it  was  loaded. 
The  evidence  showed  that  the  car  of  fruit,  or  a  part  of  it,  was 
picked  from  the  trees  the  day  before  it  was  loaded;  and  there  was 
evidence  also  to  show  that  where  fruit  is  handled  in  this  way, 
picked  one  day  and  kept  out  of  a  refrigerator  car  all  night,  it 
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will  begin  to  deteriorate  at  once.  One  witness,  who  testified  that 
he  had  been  engaged  in  the  business  of  raising  peaches  for  over 
ten  years  and  that  he  had  shipped  in  one  year  as  much  as  165  cars, 
testified  further  that  "if  a  peach  should  be  picked  to-day  and  was 
left  in  the  orchard  over  night  and  loaded  into  the  car  next  day, 
it  would  begin  to  deteriorate  at  once;  when  a  peach  begins  to  de- 
teriorate, nothing  will  stop  it.'*  Whether  or  not  any  of  the  dete- 
rioration shown  to  have  occurred  in  the  fruit  was  due  to  the  fact 
that  the  fruit  was  picked  in  one  day  and  kept  in  a  shed  over  night 
was  a  question  for  the  jury,  and  they  should  have  been  left,  under 
proper  instructions  from  the  court,  to  consider  this  question  and 
its  bearing  upon  the  amount  of  damages  recoverable. 

Judgment  reversed.    All  the  Justices  concur. 


SOUTHERX  RAILWAY  COMPANY  v.  LOWE. 

1.  So  much  of  Civil  Code,  §  2778,  as  provides  for  a  penalty  upon  common 
carriers  for  failure  to  pay  and  adjust  claims  for  loss  or  damage  to 
property  or  overcharge  for  freight  within  a  specified  time,  is  not 
violative  of  the  due-process  clause  of  the  constitution  of  this  State. 

2.  That  portion  of  Civil  Code,  §  2778,  referred  to  in  the  preceding  note, 
is  not  violative  of  that  provision  of  the  constitution  of  this  State 
which  guarantees  to  a  person  the  right  to  prosecute  or  defend  his  own 
cause  in  the  courts  of  this  State. 

3.  In  an  action  for  the  recovery  of  the  value  of  goods,  the  parties  being 
at  issue  on  the  subject,  and  the  only  evidence  as  to  value  being  the 
opinion  of  a  witness,  it  is  error  to  direct  a  verdict. 

Januabt  15,  1913.    Reheabino  denied  Januabt  25,  1013. 

Action  for  damages.  Before  Judge  Fite.  Whitfield  superior 
court.    October  10,  1911. 

0.  R.  Lowe  instituted  suit  against  the  Southern  Railway  Com- 
pany for  the  value  of  certain  personal  property  contained  in  a  box 
shipped  from*  Cohutta,  Georgia,  over  the  lines  of  the  defendant 
railway  company  as  a  common  carrier  and  its  connecting  carriers, 
to  Oklahoma  City,  Oklahoma.  In  addition  to  the  value  of  the 
goods,  the  plaintiff  also  sought  to  recover  a  penalty  of  fifty  dollars, 
as  provided  for  in  the  Civil  Code,  §  2778.  By  demurrer  the  de- 
fendant attacked  the  constitutionality  of  so  much  of  the  statute 
above  mentioned  as  provided  for  the  collection  of  a  penalty;  and 
also  filed  an  answer  which,  among  other  things,  when  considered 
in  connection  with  the  petition,  formed  an  issue  as  to  the  value  of 
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the  property.  The  judge  overruled  the  demurrer,  and  at  the  con- 
elusion  of  the  evidence  directed  a  verdict  for  the  plaintiff,  and 
judgment  was  entered  accordingly.     The  defendant  excepted. 

Maddox,  McCamy  £  Shumate  and  George  0.  Olenn,  for  plaintiff 
in  error.    M,  C.  Tarver,  contra. 

Atkinson,  J.  The  Civil  Code,  §  2778,  declares:  "Every  claim 
for  loss  or  damage  to  property,  or  overcharge  for  freight,  for  which 
any  common  carrier  may  be  liable,  shall  be  adjusted  and  paid  by 
such  common  carrier  within  sixty  days  in  cases  of  shipments  wholly 
within  this  State,  and  within  ninety  days  in  cases  of  shipments 
between  points  without  and  points  within  this  State,  after  such 
claim,  duly  verified  by  the  oath  of  the  claimant  or  his  agent,  shall 
have  been  filed  with  the  agent  of  the  initial  carrier,  or  with  the  agent 
of  the  carrier  upon  whose  line  the  loss  or  damage  or  overcharge 
actually  occurred.  In  the  event  such  claim  is  not  adjusted  and  paid 
within  the  time  limited,  the  carrier  shall  be  liable  for  interest  thereon 
at  the  legal  rate  from  the  date  of  the  filing  of  the  claim  until  the 
payment  thereof,  and  shall  also  be  liable  for  a  penalty  of  fifty 
dollars  for  every  such  failure  to  adjust  and  pay  said  claim,  to  be 
recovered  by  the  party  damaged  in  any  court  of  competent  juris- 
diction :  Provided,  that  unless  such  claimant  shall  in  such  action 
recover  the  full  amount  claimed,  no  penalty  shall  be  recovered, 
but  the  recovery  shall  be  limited  to  the  actual  loss  or  damage  or 
overcharge,  with  interest  thereon  from  the  date  of  filing  said 
elaim.^*  So  much  of  this  statute  as  provides  for  the  collection  of 
a  penalty  was  attacked  as  being  violative  of  art.  1,  sec.  1,  pars.  3 
and  4,  of  the  constitution  of  this  State,  the  former  of  which  pro- 
vides, "No  person  shall  be  deprived  of  life,  liberty,  or  property, 
except  by  due  process  of  law,'*  and  the  latter,  "No  person  shall 
be  deprived  of  the  right  to  prosecute  or  defend  his  own  cause  in 
any  of  the  courts  of  this  State,  in  person,  by  attorney,  or  both." 

1.  A  statute  of  South  Carolina  provided :  "  Sec.  2.  That  every 
claim  for  loss  or  damage  to  property  while  in  the  possession  of 
such  common  carrier  shall  be  adjusted  and  paid  within  forty  days 
in  case  of  shipments  wholly  within  this  State,  and  within  ninety 
days  in  case  of  shipments  from  without  this  State,  after  the 
filing  of  such  claim  with  the  agent  of  such  carrier  at  the  point  of 
destination  of  such  shipment:  Provided,  that  no  such  claim  shall 
be  filed  until  after  the  arrival  of  the  shipment  or  of  some  part 
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thereof  at  the  point  of  destination,  or  until  after  the  lapse  of  a 
reasonable  time  for  the  arrival  thereof.  In  every  ease  such  com- 
mon carrier  shall  be  liable  for  the  amount  of  such  loss  or  damage, 
together  with  interest  thereon  from  the  date  of  the  filing  of  tiie 
claim  therefor  until  the  pa3anent  thereof.  Failure  to  adjust  and 
pay  such  claim  within  the  periods  respectively  herein  prescribed 
shall  subject  each  common  carrier  so  failing  to  a  penalty  of  fifty 
dollars  for  each  and  every  such  failure,  to  be  recovered  by  any  con- 
signee or  consignees  aggrieved  in  any  court  of  competent  juris- 
diction :  Provided,  that  unless  such  consignee  or  consignees  recover 
in  such  action  the  full  amount  claimed,  no  penalty  shall  be  re- 
covered, but  only  the  actual  amount  of  the  loss  or  damage,  with 
interest  as  aforesaid:  Provided,  further,  that  no  common  carrier 
shall  be  liable  under  this  act  for  property  which  never  came  into 
its  possession,  if  it  complies  with  the  provisions  of  section  1710, 
vol.  1,  of  the  Code  of  Laws  of  South  Carolina,  1902.''  In  the 
case  of  Seaboard  Air-Line  Railway  v.  Seegers,  207  F.  S.  73  (28 
Sup.  Ct.  28,  52  L.  ed.  108),  in  dealing  with  that  statute,  which  was 
attacked  as  violative  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States,  relative  to  equal  protection  and  due 
process  of  law,  the  court  approved  a  construction  of  the  statute  de- 
clared in  Best  v.  Seaboard  Air-Line  R.  Co.,  72  S.  C.  479  (52  S.  E. 
223),  where  it  was  said:  "The  object  of  the  statute  was  not  to 
penalize  the  carrier  for  merely  refusing  to  pay  a  claim  within  the 
time  required,  whether  just  or  unjust,  but  the  design  was  to  bring 
about  a  reasonably  prompt  settlement  of  all  proper  claims,  the 
penalty,  in  case  of  a  recovery  in  court,  operating  as  a  deterrent 
of  the  carrier  in  refusing  to  settle  just  claims,  and  as  compensa- 
tion of  the  claimant  for  the  trouble  and  expense  of  the  suit  which 
the  carrier^s  unreasonable  delay  and  refusal  made  necessary.**  And 
having  so  construed  it,  the  court  held  the  statute,  relatively  to  in- 
trastate shipments,  not  violative  of  the  fourteenth  amendment; 
citing,  among  others,  the  case  of  Fidelity  Mutual  Life  Ins.  Assn. 
V.  Mettler,  185  U.  S.  308  (22  Sup.  Ct.  662,  46  L.  ed.  922),  in  which 
a  like  ruling  was  made  in  regard  to  a  somewhat  similar  statute  of 
the  State  of  Texas.  Construing  the  statute  now  under  considera- 
tion according  to  the  construction  given  the  South  Carolina  statute, 
and  giving  due  weight  to  the  provision  of  the  Georgia  statute  pro- 
hibiting the  collection  of  a  penalty  unless  upon  a  trial  in  a  court 
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having  jurisdiction  the  plaintiff  should  recover  the  full  amount  of 
the  ante  lite  claim  presented  to  the  carrier,  under  provisions  of  the 
statute,  it  can  not  be  said  that  the  statute  is  violative  of  the  due- 
process  clause  of  the  constitution  of  this  State,  above  quoted. 

2.  In  Harp  v.  Fireman's  Fund  Insurance  Co.,  130  Oa.  726 
(61  S.  E.  704,  14  Ann.  Cas.  299),  Civil  Code,  §  2140,  was  attacked 
as  violative  of  the  provision  of  the  constitution  above  quoted,  in 
regard  to  the  right  of  a  person  to  prosecute  or  defend,  etc.  That 
statute  was  different  from  the  one  now  under  consideration  in 
other  respects,  but  there  was  no  difference  in  so  far  as  it  might  in- 
volve the  constitutional  right  of  a  person  to  prosecute  or  defend 
his  cause  in  any  of  the  courts  of  this  State.  The  act  was  held  not 
violative  of  that  provision  of  the  constitution. 

3.  On  the  trial  of  the  case,  at  the  conclusion  of  the  evidence, 
the  judge  directed  a  verdict  in  favor  of  the  plaintiff  for  the  alleged 
value  of  the  property,  with  interest,  and  the  statutory  penalty. 
The  only  evidence  as  to  vahie  of  the  goods  consisted  of  the  opinion 
of  a  witness.  Evidence  of  that  character  is  not  conclusive  on  the 
question,  and  it  was  error  for  the  judge  to  direct  a  verdict.  Martin 
V.  Martin,  135  Ga.  162  (68  S.  E.  1095) ;  Graham  v.  Graham,  137 
Ga.  668  (74  S.  E.  426). 

Judgment  reversed.    All  the  Justices  cencur. 


PIXCUS  V.  MEIXHARD  &  BROTHER. 

1.  A  letter  was  written  by  a  retail  to  a  wholesale  merchant,  in  which  he 
ordered  a  specified  bill  of  goods.  Before  accepting  the  order  and  ship- 
ping the  goods,  the  latter  wrote  to  the  former,  requesting  a  statement 
of  his  financial  condition,  which  request  was  complied  with.  The 
statement  contained,  among  other  things,  a  waiver  of  hon^estead  and 
exemptions.  Upon  receipt  of  this  statement  the  wholesale  merchant, 
partly  on  faith  of  the  waiver,  accepted  the  order  and  charged  the  bill 
of  goods  on  his  books  to  the  purchaser,  and  commenced  to  manufacture 
and  bay  the  goods,  and  within  a  few  weeks  thereafter  delivered  them 
to  the  purchaser.  Held,  that  the  waiver  of  homestead  was  made  con- 
temporaneously with  the  oflfer  to  buy  and  its  acceptance,  and  was  a 
yalid  contract  of  waiver. 

{a)  Whether  the  defendant  signed  the  waiver,  or  authorized  any  one 
else  to  do  so  for  him,  is  a  question  of  fact  for  the  jury  on  the  trial  of 
the  case. 

2-  The  title  to  an  exemption  set  apart  to  a  bankrupt  by  a  court  of 
bankruptcy  is  in  the  bankrupt,  and  can  be  alienated  and  sold  by  him. 
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(a)  In  such  a  case,  a  vendee  who  purchases  from  the  bankrupt  before 
the  goods  are  set  Upart  under  the  State  law  by  the  ordinary  gets  a 
good  title  thereto,  unless  the  sale  was  made  to  delay  or  defraud  the 
creditors  of  the  vendor  who  had  the  right  to  subject  the  exemption, 
and  this  intention  was  known  to  the  purchasers. 

3.  In  an  equitable  petition  to  impound  a  certain  stock  of  goods  set  apart 
to  a  bankrupt,  pending  a  final  trial  of  the  case,  on  the  ground  that  the 
bankrupt  had  fraudulently  sold  the  goods  to  hinder,  delay,  and  defraud' 
his  creditors,  and  also  to  impound  the  note  given  for  the  goods,  it  was 
not  error  to  impound  the  goods  until  the  final  disposition  of  the  -case. 

(a)  In  such  a  case  it  was  reversible  error  to  impound  the  note  given 
for  the  goods,  where  it  appeared  that  the  payee  of  the  note  was  not 
a  party  to  the  suit,  and  did  not  in  any  way  waive  being  a  party,  and 
there  was  no  evidence  to  show  that  the  defendant  was  in  possession  of 
the  note. 

Januabt  25,  1913. 

Eeceivership.  Before  Judge  Prank  Park.  Grady  superior  court 
March  6,  1912. 

A  petition  was  filed  by  S.  H.  Meinhard  &  Brother  against  Max 
Pincus  and  others,  to  subject  a  certain  exemption  of  personal  prop- 
erty, consisting  of  a  stock  of  goods,  and  set  aside  to  Max  Pincus, 
bankrupt,  by  the  bankruptcy  court,  to  the  debt  due  by  Pincus  to 
Meinhard  &  Brother,  it  being  alleged  in  the  petition  that  the 
exemption  so  set  apart  was  subject  to  the  debt  on  account  of  a 
homestead  waiver  by  Pincus  as  against  the  payment  of  the  debt. 
The  record  shows  substantially  the  following  facts:  About  July 
1,  1911,  Pincus,  who  was  a  retail  merchant  of  Doerun,  ordered 
a  certain  bill  of  merchandise  by  letter  from  Meinhard  &  Brother, 
of  Savannah,  to  be  shipped  to  the  former  by  the  latter  during  the 
months  of  August  and  September  thereafter.  Upon  receipt  of  this 
order  Meinhard  &  Brother  requested  a  statement  of  Pincus  as  to 
his  financial  condition,  which  the  latter  gave  upon  a  blank  sent 
him  by  the  former,  and  which  was  filled  out,  signed  by  the  latter, 
and  returned  to  the  former.  In  this  statement  the  following  lan- 
guage is  found  as  to  homestead  waiver:  "As  a  part  of  the  within 
representation  to  H.  S.  Meinhard  &  Bro.,  of  Savannah,  Ga.,  and 
as  a  further  basis  for  credit,  and  as  a  part  of  the  terms  of  any 
sale  made  by  them  to  us  or  me,  so  long  as  this  agreement  shall 
not  have  been  expressly  revoked  by  us  or  me,  such  reyocation  to 
be  evidenced  by  a  writing  delivered  to  them,  we  or  I,  as  against 
any  indebtedness  arising  out  of  the  sale  and  delivery  to  us,  or 
me,  of  any  goods,  wares,  and  merchandise,  by  said  H.  S.  Meinhard 
&  Bro.,  based  on  their  faith  in  the  truth  of  the  within  statement 
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and  on  their  reliance  upon  this  waiver,  hereby*  severally  waive  and 
renonnee  for  ourselves  and  families,  or  myself  and  family,  any  and 
all  homestead  or  exemptions  we  or  I  may  have  under  or  by  virtue 
of  the  constitution  and  laws  of  the  State  of  Georgia,  or  any  other 
State,  or  the  United  States.  This  waiver  of  homestead  is  hereby 
declared  to  be  continuous  in  its  character,  and  shall  take  effect 
and  be  construed  to  become  operative  contemporaneously  with 
the  creation  and  contract  of  indebtedness,  whether  such  indebted- 
ness be  evidenced  by  written  account  or  note.  Dated  at  July  6, 
1911.^'  Immediately  upon  receipt  of  the  statement  from  defendant 
to  plaintiffs,  they  wrote  to  him,  on  July  11,  1911:  "We  are  in 
receipt  of  yours  of  the  8th  inst.,  enclosing  two  notes  to  cover  the 
balance  of  your  account,  also  statement  of  your  finances.  Will 
state  that  it  is  satisfactory  to  us,  and  we  will  ship  out  your  fall 
goods.  We  notice,  however,  that  this  statement  is  signed  by  Max 
Pincus  and  Dan  R.  Parkman.  Is  it  intended  that  Mr.  Parkman 
is  merely  a  witness  to  your  signature,  or  is  he  to  become  a  partner 
with  you?  Kindly  let  us  know  about  this,  and  oblige/*  To  this 
letter  defendant  replied  on  July  12th:  "I  am  in  receipt  of  your 
letter  of  the  11th  inst.,  and  I  also  wish  to  state  to  you  that  Mr. 
Parkman's  name  is  only  as  a  witness.'^  On  the  14th  day  of  July, 
1911,  plaintiffs  approved  the  order  and  entered  the  same  upon  their 
books  for  shipment  at  the  time  stated,  and  charged  the  goods  to 
the  account  of  defendant.  Immediately  thereafter  plaintiffs  began 
to  purchase  and  manufacture  the  goods  and  merchandise  which 
defendant  had  ordered  to  be  shipped  to  him  during  the  months  of 
August  and  September  thereafter.  On  August  18  plaintiflb  de- 
livered to  defendant  the  goods  ordered  on  July  1,  1911.  On  Jan- 
uary 2,  1912,  the  defendant  Pincus  was  adjudicated  a  bankrupt. 
He  claimed  an  exemption  of  certain  personalty  consisting  of  a 
stock  of  merchandise,  which  was  set  apart  by  the  trustee  in  bank- 
ruptcy; and  this  exemption  was  confirmed  by  the  referee  in 
bankruptcy  on  February  14,  1912,  and  the  trustee  was  ordered  to 
deliver  the  property  so  set  aside  to  the  bankrupt,  which  was  done. 
On  the  same  day  the  bankrupt,  as  he  claims,  sold  to, his  brother, 
Morris  Pincus,  the  stock  of  goods  so  set  apart,  in  payment  of  a 
debt  alleged  to  be  due  by  Max  to  Morris  Pincus,  and  delivered  the 
exempted  property  to  the  latter  on  the  16th  day  of  February,  1912. 
The  plaintiffs  did  not  prove  their  claim  in  bankruptcy.     Max 
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Pincns  is  totally  insolvent.  On  the  same  day  Morris  Pincus  sold 
and  delivered  the  same  to  R.  H.  Freeman,  R.  D.  Cole,  and  J. 
Idleson,  for  the  sum  of  $600,  and  they  made  and  delivered  to  Max 
Pincus  a  non-negotiable  note,  payable  in  six  days  thereafter.  A 
condition  is  incorporated  in  the  body  of  the  note  to  the  effect  that 
it  shall  not  be  paid  if  the  title  to  the  exempt  property  shall  fail. 
At  the  time  of  the  sale  of  the  property  to  the  above-named  pur- 
chasers, they  had  actual  knowledge  that  the  property  had  been  set 
aside  and  allowed  as  an  exemption  to  the  defendant  by  the  court 
of  bankruptcy.  No  order  or  authority  of  the  superior  court  was 
granted  to  Max  Pincus  to  sell  the  exempted  property.  Demand  on 
Max  Pincus  and  his  attorney  for  the  note,  and  refusal  on  their  part 
to  deliver  it,  was  alleged.  The  prayer  of  the  petition  was  that 
Freeman,  Cole,  and  Idleson  be  enjoined  and  restrained  from  sell- 
ing or  otherwise  disposing  of  the  exempt  property,  and  that  the 
receiver  appointed  by  the  court  be  directed  to  take  the  property 
from  the  possession  of  Freeman  et  al.,  and  hold  the  same  subject 
to  the  order  of  the  court,  and,  if  they  have  sold  any  of  the  property, 
that  they  be  required  to  file  an  account  thereof  and  pay  the  pro- 
ceeds to  the  receiver. 

On  February  19,  1912,  the  judge  passed  a  temporary  order  re- 
straining and  enjoining  Freeman,  Cole,  and  Idleson,  among  other 
things,  from  selling  or  otherwise  disposing  of  the  exempted  prop- 
erty, and  requiring  them  to  deliver  said  property  to  the  receiver, 
and  that  the  latter  hold  the  same  subject  to  the  further  order  of 
the  court.  It  was  further  ordered,  that  the  defendant  or  his  at- 
torney show  cause  before  the  judge,  on  March  5,  1912,  why  they 
should  not  be  attached  for  contempt  on  account  of  their  alleged 
failure  and  refusal  to  deliver  to  W.  M.  Smith,  the  receiver,  the  note 
given  to  the  defendant  by  Freeman,  Cole,  and  Idleson;  also,  that 
Max  Pincus  and  his  attorney  deliver  the  said  promissory  note  to 
the  receiver,  who  was  to  hold  it  subject  to  the  further  order  of 
the  court;  and  that  Pincus,  Freeman,  Cole,  and  Idleson  show 
cause,  on  March  5,  1912,  "why  said  receiver  should  not  retain  per- 
manent possession  of  said  exempt  property,  and  why  the  petitioners 
should  not  have  a  judgment  in  rem  against  said  property.*' 

In  his  answer  the  defendant  specifically  denied  that  he  ever 
signed  or  executed  any  instrument  whatever  to  the  plaintiff  in 
which  he  waived  his  rights  to  homestead.     He  averred  that  he 
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could  not  read  and  write,  nor  keep  books,  and  could  read  printing 
very  little;  that  he  could  not  read  the  report  made  to  the  plaintiffs 
as  to  his  financial  condition,  and  if  there  was  a  homestead-waiver 
clause  therein,  either  in  print  or  writing,  it  was  not  read  to  him; 
and  that  at  no  time  before  or  since  the  signing  had  the  plaintiff 
ever  offered  to  put  the  defendant  on  notice  of  such  clause.  He 
denied  that  he  ever  signed  any  writing  or  printed  matter  con- 
taining a  homestead  waiver  to  plaintiffs,  to  his  knowledge,  and 
that  plaintiffs  ever  called  upon  defendant  to  do  such  a  thing. 
If  such  had  been  done,  it  was  a  fraud,  because  of  his  ignorance 
of  the  English  language,  which  was  known  to  plaintiffs.  He  never 
would  have  signed  such  an  instrument  if  it  had  been  called  to  his 
attention.  He  filed  his  voluntary  petition  in  bankruptcy,  and  was 
adjudged  a  bankrupt  on  January  2,  1913.  The  trustee  did  set 
apart  certain  property  as  exempt  on  the  26th  day  of  January, 
1912,  and  the  same  was  duly  approved  and  set  apart  by  the  bank- 
ruptcy court.  He  specially  denies  that  he  was  endeavoring  to  sell 
the  exempted  property,  and  alleges  that,  upon  the  delivery  of  the 
order  from  the  referee  approving  the  exemption,  he  turned  to  his 
brother,  Morris  Pincus,  and  said,  "Will  you  take  the  homestead 
property  for  what  I  owe  you,  and  the  costs  as  fixed  by  the  order 
and  the  attomey^s  fees?'^  Morris  answered  that  he  would;  then 
Max  said,  "It  is  your  property,^^  etc.  fie  sets  out  what  purports 
to  be  an  itemized  statement  of  the  account  due  Morris  Pincus; 
that  the  sale  was  made  in  good  faith  and  for  the  full  market  value 
of  the  goods,  etc. 

The  judge  granted  an  order  appointing  a  temporary  receiver, 
who  was  directed  to  hold  "the  homestead  and  exempt  property  set 
aside  and  allowed  unto  the  said  Max  Pincus  by  the  United  States 
court,''  until  the  further  order  of  the  court,  and  requiring  the 
bankrupt  to  answer  at  a  named  date,  the  substance  of  which  answer 
is  set  out  above.  At  this  hearing  the  court  passed  another  order 
covering  the  questions  made  in  the  ancillary  and  supplementary 
petition  of  Meinhard  &  Brother  v.  Max  Pincus,  the  substance  of 
which  petition  is  set  forth  above.  The  order  enjoined  R.  H.  Free- 
man, R.  D.  Cole,  and  J.  Idleson  from  selling  and  disposing  of  the 
exempt  property  delivered  to  them  by  the  defendant,  and  directed 
that  the  property  be  delivered  to  the  receiver;  that  he  hold  it 
subject  to  the  further  order  of  the  court;  and  that  if  any  of  the 
24 
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property  had  been  sold  by  the  above-named  purchasers,  they  file 
with  the  receiver  an  account  thereof.  It  was  "further  ordered 
that  the  said  Max  Pincus  and  his  attorney,  R.  R.  Terrell,  deliver 
the  said  promissory  note  to  the  said  W.  M.  Smith,  receiver,  %md 
that  said  receiver  hold  said  note  subject  to  the  further  order  of 
this  court/*  It  was  "furtiier  ordered  that  the  said  Max  Pincus, 
R.  H.  Freeman,  R.  D.  Cole,  and  J.  Idleson  show  cause  before  me 
at  Cairo,  6a.,  on  the  6th  day  of  March,  1912,  why  said  receiver 
should  not  retain  permanent  possession  of  said  homestead  and 
exempt  property,  and  why  the  petitioners  should  not  have  a  judg- 
ment in  rem  against  said  property.'*  On  the  demand  of  the  re- 
ceiver, of  R.  R.  Terrell,  the  attorney,  and  of  Max  Pincus,  for  the 
note  made  to  Morris  Pincus,  by  Freeman,  Cole,  and  Idleson,  both 
parties  refused  to  deliver  the  note.  The  court  rendered  judg- 
ment "that  the  $600  note  of  Idleson,  Cole  &  Freeman,  payable  to 
Morris  Pincus,  dated  February  16,  1912,  be  turned  over  and  de- 
livered to  the  receiver,  W.  M.  Smith,  to  be  held  for  further  order 
of  court;  the  goods  to  be  delivered  to  said  Cole,  Idleson  &  Freeman 
as  soon  as  the  note  is  delivered  to  said  Smith.**  To  this  judgment 
Max  Pincus  excepted. 

R.  R.  Terrell,  for  plaintiff  in  error. 

T,  H,  Parker  and  Shipp  &  Kline,  contra. 

Hill,  J.     (After  stating  the  foregoing  facts.) 

1.  The  /nain  question  in  this  case  is,  did  the  statement  to 
Meinhard  &  Brother  by  Max  Pincus,  containing  what  purported  to 
be  a  waiver  of  homestead  and  exemption  rights,  contain  a  valid, 
binding  waiver  as  contemplated  by  law?  It  is  insisted  that  the 
waiver  of  homestead  and  exemption  rights  was  not  a  part  of  the 
contract  upon  which  the  defendant  obtained  the  goods  and  mer- 
chandise from  the  plaintife.  If  the  defendant  signed  the  state- 
ment containing  the  waiver  contemporaneously  with  the  offer  to 
buy,  and  it  was  done  for  the  purpose  of  obtaining  the  goods  of  the 
plaintiffs,  and  they  by  reason  of  this  waiver  sold  and  delivered 
the  goods  to  the  defendant,  then  it  is  a  good  waiver,  and  the  de- 
fendant is  bound  by  the  contract  What  does  the  record  show 
with  reference  to  this?  On  July  1,  1911,  the  defendant  ordered 
of  the  plaintiffs,  by  letter,  a  specified  bill  of  goods.  Before  the 
plaintiffs  would  sell  and  deliver  tlie  goods  they  required  a  signed 
statement  of  the  defendant  as  to  his  financial  condition.    In  coni- 
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pliance  with  this  request,  the  defendant  made  the  statement  con- 
taining the  clause  as  to  homestead  and  exemption  waiver  as  set 
out  in  the  above  statement  of  facts.  Just  two  days  after  the  date 
of  the  last  letter  of  the  defendant  (it  does  not  appear  how  long 
the  letter  was  in  transmission)  with  reference  to  the  statement 
containing  the  waiver,  the  plaintiffs  approved  the  order  for  the 
goods  and  entered  the  same  upon  their  books  for  shipment  at  the 
time  designated  by  the  defendant,  and  charged  the  goods  to  the 
account  of  the  latter,  and  they  were,  actually  delivered  to  him  on 
August  18  thereafter,  according  to  the  terms  of  the  contract.  Our 
law  declares:  "The  debtor  shall  have  power  to  waive  or  renounce 
in  writing  his  right  to  the  benefit  of  the  exemption  provided  for 
in  this  article,  except  as  to  wearing  apparel,"  etc.  Civil  Code, 
§  6584.  And  section  3413  provides:  "Any  debtor  may,  except 
as  to  wearing  apparel  and  three  hundred  dollars^  worth  of  house- 
hold and  kitchen  furniture  and  provisions,  waive  or  renounce  his 
right  to  the  benefit  of  the  exemption  provided  for  by  the  Constitu- 
tion and  laws  of  this  State,  by  a  waiver,  either  general  or  specific, 
in  writing,  simply  stating  that  he  does  so  waive  or  renounce  such 
right,  which  waiver  may  be  stated  in  the  contract  of  indebtedness, 
or  contemporaneously  therewith  or  subsequently  thereto  in  a  sep- 
arate paper."  But  it  is  insisted  that  the  present  case  falls  within 
the  ruling  made  in  the  case  of  Ragan  v.  Taff,  134  6a.  835  (68  S. 
E.  579).  We  think  the  facts  of  this  case  are  radically  different 
from  those  in  the  case  cited.  In  that  case,  on  page  838,  Mr.  Justice* 
Evans  said:  "Here  a  retail  merchant  gave  to  a  wholesale  merchant 
a  statement  of  his  financial  condition,  which  contained  a  general 
waiver  and  renunciation  of  his  homestead  rights.  The  retail  mer- 
chant did  not  order  the  goods  at  the  time  he  gave  this  statement, 
nor  did  the  wholesale  merchant  contract  at  that  time  to  sell  him 
any  goods.  There  was  absolutely  no  privity  of  contract  between 
them.  The  goods  were  sold  six  months  thereafter  on  open  account, 
and  we  do  not  think  the  homestead  waiver  in  the  statement  pre- 
pared for  credit  barred  the  retail  merchant  from  applying  for  a 
homestead  as  against  debts  subsequently  contracted.^'  In  the  pres- 
ent case,  the  credit  for  the  identical  bill  of  goods  sold  to  the  de- 
fendant by  the  plaintiffs  was  extended  partly  on  the  faith  of  the 
statement  containing  the  waiver,  and  the  goods  were  sold  imme- 
diately after  the  reception  of  the  statement  containing  the  waiver. 
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and  on  the  faith  of  it.  They  were  manufactured  and  bought  by 
the  plaintiflfe  for  the  sole  purpose,  as  the  record  discloses,  of  being 
shipped  to  the  defendant  on  his  order,  and  were  charged  on  the 
books  of  the  plaintiflEs  to  the  defendant's  account.  It  appears, 
therefore,  that  the  waiver  of  homestead  and  exemption  rights  was 
made  contemporaneously  with  the  application  for  the  goods,  and 
was  a  part  of  the  contract  upon  which  the  defendant.  Max  Pincus, 
obtained  the  goods  from  the  plaintiffs.  This  being  true,  the  waiver 
of  homestead  was  a  valid,  binding  waiver  by  the  defendant,  and 
the  exemption  set  apart  to  him  by  the  bankruptcy  court  will  not 
prevail  as  against  the  plaintiflfs'  debt. 

But  it  is  insisted  further  that  the  defendant  did  not  sign  the 
contract  containing  the  waiver.  How  this  is  can  be  determined 
by  the  jury  from  the  evidence  on  the  final  trial  of  the  case. 

2.  The  next  inquiry  is,  whether  the  exemption  consisting  of 
the  stock  of  goods  set  apart  to  the  defendant.  Max  Pincus,  by  the 
trustee,  and  approved  by  the  referee,  vested  the  title  to  the  same 
in  him  individually,  so  that  he  could  alienate  it.  There  is  no 
question  that  prior  to  the  bankruptcy  proceedings  the  title  to  the 
goods  was  in  Max  Pincus.  Did  his  voluntary  petition  in  bank- 
ruptcy, and  the  submitting  of  himself  and  his  assets,  consisting 
wholly  of  the  stock  of  goods  set  apart  as  exempt  by  the  trustee, 
to  the  bankruptcy  court,  divest  the  title  and  vest  it  in  the  trustee  ? 
By  subsection  (a)  of  section  70  of  the  bankruptcy  act  of  1898 
(30  Stat.  565,  U.  S.  Comp.  St.  1901,  p.  3451),  it  is  provided  that 
"the  trustee  of  the  estate  of  a  bankrupt,  upon  his  appointment 
and  qualification,  and  his  successor  or  successors,  if  he  shall  have 
one  or  more,  upon  his  or  their  appointment  and  qualification, 
shall  in  turn  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in 
so  far  as  it  is  to  property  which  is  exempt/'  etc.  (Italics  are  the 
writer's.)  3  Eemington  on  Bankruptcy,  Supp.  867,  §  70.  In  the 
case  of  Lockwood  v.  Exchange -Bank,  190  U,  S.  294  (23  Sup.  Ct, 
751,  47  L.  ed.  1061),  it  was  held  that  "The  trustee  does  not  take 
title  to  property  exempt  by  the  law  of  the  State,  but,  until  the 
exempt  property  is  set  off,  has  possession.^^  See  also  Collier  on 
Bankruptcy  (9th  ed.),  1029,  (b) ;  McKenney  v.  Cheney,  118  ffa, 
387,  392  (45  S.  E.  433).  But  though  the  title  to  the  property  set 
aside  by  the  bankruptcy  court  is  still  in  the  bankrupt,  it  is    as 
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much  exempt  from  levy  and  sale  as  to  existing  debts,  where  there 
is  no  valid  waiver  of  homestead  and  exemption  rights,  as  if  it 
had  been  set  apart  by  the  ordinary  of  the  State  having  jurisdiction. 
Evans  v.  Rounsaville,  115  Oa.  864  (42  S.  E.  100).  But  this  is  not 
true  as  to  debts  contracted  subsequently  to  the  setting  aside  of 
the  exemption.  Dozier  v.  McWhorter,  113  Oa,  659.  When  the 
exemption  is  set  apart  to  the  bankrupt  by  the  bankruptcy  court, 
the  title  is  in  the  bankrupt  precisely  as  it  was  before.  Broach  v. 
Powell,  79  Oa.  79,  81,  82  (3  S.  E.  763) ;  Bmh  v.  Lester,  55  Ga. 
579,  581;  Broach  v.  Barfield,  57  Ga.  601,  604;  Burtz  v.  Robinson, 
69  Oa.  763;  Laramore  v.  McKinzie,  60  Ga.  532,.  634;  Brady  v. 
Brady,  67  Oa.  368;  Felker  v.  Crane,  70  Ga.  484;  Anderson  v. 
Brown,  72  Ga.  713.  The  title  being  in  the  bankrupt,  he  can 
alienate  the  property  set  apart  by  the  bankruptcy  court  before 
such  time  as  he  applies  for  and  obtains  a  homestead  and  ex- 
emption under  and  by  virtue  of  the  constitution  and  laws  of  the 
State,  as  head  of  a  family,  or  as  having  the  care  and  support  of 
dependent  females.  Felker  v.  Crane,  70  Oa.  484.  When  that  i& 
done,  the  property  so  set  apart  is  also  exempt  from  levy  and  sale 
until  such  time  as  the  law  provides  it  can  be  sold.  When  the 
property  is  set  apart  under  the  State  law,  the  head  of  the  family 
can  sell  it  as  provided  in  section  6584  of  the  Civil  Code. 

It  appears  from  the  authorities  above  cited,  that  at  the  time 
the  defendant  sold  the  property  set  apart  as  exempt  by  the  bank- 
ruptcy court,  and  before  he  had  applied  for  a  homestead  from  the 
ordinary,  as  head  of  a  family,  under  the  State  law,  he  had  a  right 
to  sell  the  stock  of  goods  to  the  vendees,  and  the  latter  would 
get  a  good  title  to  tlie  same,  unless  the  goods  were  sold  with  the 
purpose  to  delay  or  defraud  the  creditors  of  the  vendor,  who  have 
the  right  to  subject  the  exemption,  and  this  intention  was  known  to 
the  purchasers.  Civil  Code,  §§  3224  (2),  4109.  The  note  given 
for  the  goods  contains  a  condition  that  it  shall  not  be  paid  by  the 
makers  if  the  title  to  the  homestead  and  exempt  property  shall 
fail.  This  seems  to  indicate  at  least  a  suspicion  on  their  part  as 
to  the  genuineness  of  the  title.  Fraud  in  the  sale  of  these  goods 
being  charged  in  the  petition,  and  there  being  conflicting  evidence 
on  this  subject,  and  insolvency  being  alleged  as  to  the  defendant, 
the  court  did  not  err  in  impounding  the  goods  to  await  the  final 
determination  of  the  case. 
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3.  The  order  of  the  court  requiring  the  impounding  of  the  note 
given  for  the  purchase-price  of  the  goods  is  also  assigned  as  error, 
because  the  payee  thereof,  Morris  Pincus,  was  not  a  party  to  the 
case.  It  does  not  appear  from  the  record  that  Morris  Pincus,  the 
payee  of  the  note,  was  a  party  to  this  suit,  or  was  present  at  the 
trial  and  waived  not  being  a  party,  nor  does  it  appear  that  the 
defendant  was  in  possession  of  the  note.  It  was  error,  therefore,  to 
require  the  impounding  of  the  note.  It  was  proper  for  the  court 
to  impound  the  goods  pending  the  final  trial,  but  not  the  note 
given  therefor,  where  it  appears  that  the  payee  was  not  a  party 
to  the  suit.  He  would  be  a  necessary  party  before  that  could  be 
done.  For  this  reason  alone,  we  reverse  the  judgment  of  the 
court  below.  No  other  errors  appear  in  any  of  the  assignments. 
Judgment  reversed.    All  the  Justices  concur. 

Fish,  C.  J.,  Evans,  P.  J.,  and  Lumpkin,  J.,  specially  concur- 
ring. We  assent  to  the  principle  that  property  of  a  bankrupt  set 
apart  as  an  exemption  by  the  bankruptcy  court  may  be  assigned  by 
him,  when  not  set  apart  as  a  homestead  in  the  State  court;  but 
we  can  not  give  assent  to  all  that  is  said  in  the  opinion  as  reasons 
for  reaching  this  conclusion.  In  this  case  the  property  was  as- 
signed by  the  bankrupt  after  it  had  been  set  apart  in  the  bankruptcy 
court,  and  a  discussion  bearing  on  its  assignability  prior  to  the 
exemption  is  irrelevant  to  the  question  for  decision. 


Wrenx  r.  Davis. 


Hill,  J.  I.  Where  suit  was  brought  against  the  indorser  of  a  coupon 
note  on  December  13,  1910,  and  at  the  trial  term  of  court  the  plaintiff 
introduced  the  note  sued  on,  ** which  defendant  admitted  had  been  paid 
by  the  heirs  at  law  of  the  maker  thereof  after  the  filing  of  the  suit," 
and  the  plaintiff's  attorney  stated  that  at  the  time  of  payment  he 
expressly  reserved  all  rights  to  claim  against  defendant  his  attorney's 
fees  and  costs  of  this  suit,  and  the  credit  on  the  note  was  worded, 
"Received  $66.65  in  full  of  this  coupon,  Nov.  7th,  1911,"  which  was 
signed  in  the  name  of  the  plaintiff  by  her  attorney  at  law,  it  was  error 
to  enter  judgment  against  the  plaintiff  for  costs  of  suit. 

2.  The  coupon  note,  a  copy  of  which  was  introduced  in  evidence,  contained 
no  express  stipulation  to  pay  attorney's  fees,  but  it  contained  a  clause 
stating  that  it  was  for  "semi-annual  interest  on  the  note  hereto  at- 
tached, of  even  date  herewith,  and  subject  to  all  the  conditions  of  said 
note."    The  main  note  referred  to  as  "hereto  attached"  is  not  set  out 
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in  tbe  record  or  bill  of  exceptions,  but  the  plaintiff  alleged  in  bis 
petition  as  follows:  **Tbat  said  coupon  note  represents  tbe  semi- 
annual interest  upon  a  certain  principal  note  for  tbe  sum  of  $2,000, 
indorsed  by  defendant,  wbicb  said  note  contained  a  clause  obligat- 
ing defendant  to  pay  10%  as  attorney's  fees,  on  principal  and  in- 
terest, waiving  notice  of  protest  and  protest  and  non-payment  of  said 
note,  also  presentment  for  payment."  So  far  as  tbe  record  sbows,  no 
answer  was  filed  denying  tbis  allegation.  When  the  case  was  pre- 
sented to  the  court  it  was,  therefore,  to  be  treated  as  prima  facie  true. 
Civil  Code,  S  5539.  If  such  be  the  real  state  of  the  record,  judgment 
should  have  been  rendered  for  the  attorney's  fees  also. 

Judgment  reversed.     All  the  Justices  concur, 
January  25,  1913. 

Complaint.     Before  Judge  Pendleton.     Fulton  superior  court. 

Xovember  7,  1911. 

E,  L,  Douglas,  for  plaintiff. 


Adel  Lumber  Company  r.  Sorrell. 

Evans,  P.  J.  In  view  of  the  uncertainty  of  description  of  the  property 
in  tbe  timber  lease,  and  the  conflict  of  testimony  as  to  the  terms  of 
the  original  agreement  of  sale,  and  whether  or  not  there  had  been  an 
alteration  of  the  lease  since  its  execution,  the  judge  did  not  abuse  his 
discretion  on  interlocutory  hearing  in  granting  a  temporary  injunction. 
.Judgment  affirmed.  All  the  Justices  concur, 
Jantjaby  25,  1913. 

Injunction.     Before  Judge  Thomas.     Colquitt  superior  court. 

June  10,  1912, 

J.  Z.  Jackson,  for  plaintiff  in  error.     Vi,  F,  ^Yay,  contra. 


Branch  v.  Branch,  for  use,  etc. 

Hnx,  J,  1.  Where  a  grantor  conveyed  property  in  fee  simple  to  A,  with 
parol  direction  that  after  the  death  of  the  grantor  A  should  divide  the 
property  between  the  grantor's  heirs,  and  in  carrying  out  the  parol 
agreement  A  conveyed  to  B,  as  one  of  the  heirs,  property  in  excess  of 
his  distributive  share,  at  the  time  orally  stipulating  that  B  should 
later  pay  him  in  money,  for  the  benefit  of  another  heir,  C,  a  part  of 
such  excess  to  cover  the  amount  still  due  her  on  account  of  her  dis- 
tributive share,  A  could  maintain  an  action  in  his  name  for  the  use  of 
C,  against  B,  to  recover  such  amount. 

2.  Where  testimony  is  offered  the  great  bulk  of  which  is  admissible,  the 
fact  that  some  small  portion  thereof  may  be  inadmissible  furnishes  no 
good  reason  for  sustaining  an  objection  to  the  testimony  in  its  entirety. 
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3.  Under  the  pleadings  and  the  facts  of  this  case,  there  was  no  error  in 
any  of  the  rulings  allowing  evidence  to  be  admitted,  which  are  the 
subject-matter  of  exception. 

4.  There  was  no  error  in  refusing  the  written  requests  to  charge,  nor  in 
giving  the  jury  the  instructions  which  are  assigned  as  error. 

5.  The  evidence  was  sufficient  to  support  the  verdict. 

Judgment  affirmed.    Beck,  J,,  absent.     The  other  Justices  concur, 
Febbuabt  11,  1913. 

Complaint.  Before  Judge  Thomas.  Tift  superior  court.  Octo- 
ber 26,  1911. 

R.  E,  Dinsmore,  J.  T.  Hill,  and  /.  W,  Dennard,  for  plaintiff  in 
error.    Ridgdill  &  Eve,  contra. 


Laxcaster,  administrator,  v.  Brown. 

Fish,  C.  J.  A  wife,  in  1871,  alleging  that  her  husband  refused  to  do  so, 
applied  for  a  homestead  in  an  undivided  half  interest  in  certain  lands 
belonging  to  her  husband;  and  a  creditor  of  his  filed  objections  to  the 
granting  of  the  homestead,  upon  various  grounds,  which  were  overruled 
by  the  ordinary,  who  granted  a  homestead  in  such  portions  of  the  land 
as  might,  upon  the  division  of  them  between  the  owners,  be  given  to  the 
husband.  There  was  an  appeal  by  the  creditor  to  the  superior  court, 
where  upon  the  trial  there  was  a  verdict  against  the  appellant,  the 
minutes  of  the  court,  however,  not  showing  that  any  judgment  was  ever 
entered  up  upon  the  verdict.  Subsequently  the  lands  were  partitioned 
upon  regular  proceedings  brought  for  that  purpose  by  the  tenants  in 
common,  and  described  portions  thereof  were  given  to  the  husband,  who 
with  his  wife  and  family  went  into  possession  thereof  and  so  remained 
until  her  death.  Afterwards,  in  1883,  he  married  again,  while  a  minor 
child  was  living  with  him.  After  his  child  became  of  age,  the  husband 
in  1885  applied  for  a  homestead  in  the  same  land  which  had  been  set* 
apart  as  a  homestead  upon  the  application  of  his  first  wife,  alleging 
that  he  was  the  head  of  a  family  consisting  of  himself  and  his  second 
wife,  and  upon  the  ground  that  he  was  aged  and  infirm,  being  66  years 
old.  The  same  creditor  filed  objections  to  the  granting  of  a  homestead 
upon  this  application,  one  of  the  objections  being  that  the  same  land 
which  the  appellant  sought  to  have  set  apart  as  a  homestead  had  pre- 
viously been  set  apart  as  a  homestead  for  his  family  under  the  applica- 
tion of  his  first  wife,  and  that  he  was  "thereby  estopped  from  making 
his  present  application."  The  objections  were  overruled  by  the  ordinary, 
and  a  homestead  was  set  apart.  The  creditor  appealed  to  the  superior 
court,  where  the  case  was  by  consent  submitted  to  the  judge  for  decision 
without  a  jury.  He  decided,  that,  as  the  applicant  previously  had  a 
homestead  set  apart  to  him  in  the  same  premises,  which  had  not  expired* 
when  the  second  application  was  made,  the  second  homestead  set  apart 
by  the  ordinary  was  of  no  effect,  and  the  ordinary  had  no  power  to  en- 
tertain  the   application    "after   a   first   had  been   duly  granted,"    and 
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that  "the  plea  Ib  therefore  sustained."  Held:  In  a  claim  filed  by  the 
second  wife,  the  beneficiary  of  the  homestead,  against  the  levy  of  a  fi. 
fa.  in  favor  of  the  objecting  creditor  on  the  land  set  apart  on  the  appli- 
cation of  his  first  wife,  the  court  did  not  err  in  directing  a  verdict  in 
favor  of  the  claimant.  Even  if  the  creditor,  under  the  facts  of  the  case, 
was  not  bound  by  the  judgment  setting  apart  the  land  under  the  first 
application,  he  was  certainly  estopped  by  the  decision  of  the  judge  in 
his  favor  on  the  last  applfcation.  Luther  v.  Clay,  100  Qa.  236  (28  S.  E. 
46,  39  L.  R.  A.  95) ;  Gate  City  Mills  v.  Cherokee  MillSy  128  Ga.  170,  176 
(57  S.  E.  320),  and  cases  cited. 

Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur, 
Febbuabt  11,  1913. 

Claim.    Before  Judge  Parker.    Pulaski  superior  court.    August 

term,  1911. 

H,  F,  Lawson  and  W.  L,  &  Warren  Grice,  for  plaintiff  in  error. 


Tompkins  v,  American  Land  Company. 

Fish,  C.  J.  1.  Irrespective  of  the  counter-showing  made  by  the  plaintiff, 
the  motion  of  the  defendant  for  a  continuance,  upon  the  ground  of  an 
absent  witness,  was  insufficient,  in  that  it  was  not  shown  that  he  ex- 
pected to  be  able  to  procure  the  testimony  of  the  witness  at  the  next 
term  of  the  court,  and  that  the  application  was  not  made  for  the  purpose 
of  delay,  but  to  enable  the  defendant  to  procure  the  testimony  of  the 
witness,    avil  Code,  §  5716;  Cohh  v.  State,  110  Ga,  314  (35  S.  E.  178). 

2.  Neither  the  decision  of  the  court  in  overruling  a  demurrer  to  a  petition, 
nor  in  striking  the  answer  or  a  portion  thereof,  can  properly  be  made 
the  ground  of  a  motion  for  new  trial.  Bearden  v.  Holland,  134  Ga,  70 
(67  S.  E.  432) ;  Lindsay  v.  State,  138  Ga,  819  (11),  824  (76  S.  E.  370) ; 
Toomey  v.  Read,  133  Ga,  855  (67  S.  E.  100) ;  Turner  v.  Barber,  131  Ga, 
445  (6),  449  (62  S.  E.  587),  and  cases  cited;  Lee  v.  McCarty,  132  Ga. 
698  (64  S.  E.  997),  and  cases  cited;  Brandon  v.  Akers,  134  Ga.  78  (67 
S.  E.  540);  Young  v.  Germania  Savings  Bank,  134  Ga.  602  (68  S.  E. 
321);  Eldorado  Jewelry  Co,  v.  Hitchcock,  136  Ga.  22  (70  S.  E.  658); 
Methodist  Episcopal  Church  v.  Dudley  etc,  Co.,  137  Ga,  68  (72  S.  E. 
480). 

3.  Where  no  exceptions  pendente  lite  were  filed  complaining  of  the  over- 
ruling of  demurrers  to  a  petition  and  the  striking  of  an  answer  or  a 
portion  thereof,  but  direct  assignments  of  error  upon  such  rulings  were 
made  in  a  bill  of  exceptions  wherein  error  was  also  assigned  upon  the 
overruling  of  a  motion  for  new  trial,  and  such  bill  of  exceptions  was 
not  presented  within  30  days  from  the  adjournment  of  the  term  of  the 
court  during  which  the  rulings  on  the  demurrers  and  the  answers  were 

,  made,  although  presented  within  30  days  from  the  overruling  of  the 
motion  for  new  trial,  such  assignments  of  error  as  to  the  rulings  on 
the  pleadings  came  too  late  to  be  considered  by  this  court.  Civil  Code, 
S  6152;  Crawford  v.  Goodwin,  128  Ga,  134   (57  S.  E.  240). 
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4.  Where  no  valid  assignment  of  erVor  was  made  upon  the  overruling  of  a 
general  demurrer  to  the  petition,  the  admission  of  evidence  tending  to 
prove  the  allegations  of  the  petition,  and  otherwise  competent,  was  not 
error,  where  the  ground  of  objection  to  the  evidence  was  in  effect  the 
same  as  that  of  the  overruled  demurrer.  See  Brooks  Y.  Rawlinga,  138 
Ga.  310  (75  S.  E.  157),  and  cases  cited. 

5.  One  of  the  defenses  to  an  action  for  the  alleged  breach  of  a  written 
contract  for  the  purchase  of  several  city  lots  being  to  the  effect  that  the 
defendant  did  not  purchase  from  the  plaintiff  all  of  the  lots  specified  in 
the  contract,  the  court  did  not  err  on  the  trial  of  the  action  iU  refusing 
to  permit  the  defendant,  on  cross-examination  of  one  of  plaintiff^s  wit- 
nesses, to  prove  that  the  defendant,  soon  after  he  *"  found  out  what  lots 
plaintiff  had  him  charged  with,  contended  and  told  plaintiff  that  he  did 
not  buy  the  lots  charged  to  him  in  the  contracts  as  filled  out,  and  that 
this  was  no  new  contention  of  Mr.  Tompkins  [the  defendant],  and  that 
Mj*.  Tompkins  told  him  he  would  pay  plaintiff  for  what  lots  he  bought." 
This  was  an  effort  merely  to  prove  a  self-serving  declaration  of  the 
defendant. 

6.  "Where  the  movant  in  a  motion  for  new  trial  complains  of  a  ruling 
excluding  certain  testimony,  and  this  testimony,  in  substance,  appears 
in  the  approved  brief  of  evidence,  the  apparent  conflicting  statements 
will  be  harmonized  by  holding  that,  notwithstanding  the  ruling,  the 
court  at  some  other  stage  of  the  witness's  testimony  allowed  the  evi- 
dence. Under  such  facts  the  ruling  will  not  require  a  new  trial,  even 
if  the  evidence  was  admissible."  DeNieff  v.  Howell,  138  Ga.  248  (75 
S.  E.  202). 

7.  The  court  did  not  err  in  instructing  the  jury  that  the  action  was  one 
brought  to  recover  "a  certain  sum  of  money  set  out  in  plaintiff's  decla- 
ration, as  the  alleged  price  of  certain  lands  sold  by  the  plaintiff  to  the 
defendant."  While  some  features  of  the  petition  gave  it  the  appearance 
of  an  action  for  specific  performance,  the  court  properly  construed  the 
action  as  one  for  the  purchase-price  of  the  land  described  in  the  contract 
and  the  petition. 

8.  There  was  evidence  to  authorize  the  verdict,  and  the  court  did  not  err 
in  refusing  a  new  trial. 

Judgment  affirmed.    Beck,  J,,  absent.     The  other  Justices  concur. 
Febbuabt  11,  1913. 

Equitable  petition.    Before  Judge  Rawlings.    Johnson  superior 

court.    December  27,  1911. 

A.  L.  Hatcher,  for  plaintiff  in  error. 
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KIGHT  r.  GASKIX. 

1.  Where  there  is  mutual  mistake,  equity  will  reform  a  written  instrument 
to  make  it  conform  to  the  intention  of  the  parties.  The  petition  was 
not  subject  to  general  demurrer. 

2.  The  petition  sufficiently  set  forth  how  the  alleged  mutual  mistake 
occurred  and  what  brought  it  about,  and  was  therefore  not  subject  to 
the  special  demurrer  urged  against  it. 

3.  The  charge,  taken  as  a  whole,  fairly  instructed  the  jury  on  the  law  appli- 
cable to  the  issues  in  the  case,  and  the  exceptions  to  certain  portions 
of  it  were  not  meritorious  when  considered  in  the  light  of  the  whole 
charge. 

4.  The  evidence  authorized  the  verdict,  and  the  court  did  not  err  in  re- 
fusing a  new  triaL 

Febbuabt  11,  1913. 

Equitable  petition.  Before  Judge  Parker.  Coflfee  superior  court. 
October  12,  1911. 

Daniel  Gaskin  Sr.  brought  an  action  against  Matthew  M.  Kight 
for  the  reformation  of  a  deed  and  for  injunction.  It  appears  from 
the  petition,  that  at  some  time  prior  to  February  15,  1909,  the 
plaintiff  sold  to  the  defendant  a  certain  described  parcel  of  land, 
reserving  the  timber  thereon  of  stated  dimensions.  At  the  time  of 
sale  it  was  expressly  agreed  between  plaintiflE  and  defendant  that 
such  timber  was  not  included  in  the  sale,  and  that  defendant  was 
purchasing  the  land  only.  A  bond  was  executed  and  deliyered  by 
plaintiff  to  defendant,  wherein  it  was  expressly  stipulated  that 
plaintiff,  when  the  conditions  of  the  bond  should  be  complied  with, 
would  convey  to  defendant  the  land  and  that  the  timber  thereon 
of  given  dimensions  should  be  excepted  or  reserved.  The  petition 
contains  the  following  allegations: 

"3.  It  was  clearly  understood  and  agreed  by  and  between  peti- 
tioner and  defendant  that  said  timber  was  excepted  and  did  not 
pass  under  said  sale  of  the  land  in  question,  and  was  not  purchased 
by  said  defendant. 

"4.  On  or  about  the  said  15th  day  of  February,  1909,  a  deed 
was  sought  to  be  drawn  and  executed,  conveying  the  aforesaid  land, 
with  said  timber  excepted,  by  this  petitioner  to  said  defendant,  in 
terms  of  the  contract  and  agreement  theretofore  entered  into  and 
agreed  upon  by  and  between  these  parties. 

"5.  By  accident  or  mistake,  however,  the  deed  was  so  drawn  as 
not  to  except  the  timber  aforesaid,  as  should  have  been  done,  the 
land  simply  being  described  with  the  clause  excepting  the  said 
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timber  being  inadvertently  omitted,  and  said  deed  thus  failing  to 
describe  and  embrace  the  property  really  sold  by  petitioner  to  de- 
fendant in  accordance  with  the  terms  of  purchase  agreed  upon. 

"6,  This  deed  was  signed  at  night,  and  the  mistake  aforesaid 
Was  not  discovered  until  after  it  had  been  signed  and  delivered. 

"7.  The  mistake  was  a  mutual  one,  as  there  was  no  misunder- 
standing between  the  parties  to  said  trade  as  to  the  exact  estate 
purchased  and  to  be  conveyed  by  said  deed, — that  is,  the  land  with 
the  timber  aforesaid  excepted.     . 

"9.  Xotwithstanding  the  fact  that  said  timber  was  included  in 
said  deed — or  was  not  excepted  therein — by  inadvertence,  accident, 
and  mistake,  the  said  defendant  is  now  endeavoring  to  claim  title 
to  the  said  timber  which  was  not  purchased  by  him,  and  which 
should  have  been  excepted  from  the  operation  of  said  deed,  and, 
contrary  to  good  conscience,  law,  and  equity,  is  endeavoring  to 
assert  ownership  of  said  timber,  and  is  threatening  to  cut,  sell,  and 
dispose  of  said  timber,  which  does  not  belong  to  him  but  which 
belongs  to  this  petitioner,  and  announces  his  present  purpose  and 
intention  of  cutting,  selling,  or  otherwise  disposing  of  all  of  said 
timber,  to  the  great  injury  and  damage  of  petitioner.     . 

"12.  Said  deed  should  be  reformed  so  as  to  speak  the  truth  and 
carry  put  the  contract  of  the  parties  thereto,  and  describe  the 
property  as  actually  bought  by  defendant  from  petitioner  as  afore- 
said, to  wit,  the  land  in  question  with  the  timber  aforesaid  excepted 
from  its  operation.^^ 

The  petition  was  amended  by  adding  the  following:  "In  view 
of  the  fact  that  the  said  Matthew  M.  Kight  held  petitioner's  bond 
for  title  to  make  to  him,  when  the  terms  of  the  bond  should  be 
complied  with,  a  deed  to  the  land  in  question  with  the  said  timber 
excepted  by  and  reserved  to  petitioner,  this  petitioner  had  every 
reason  to  believe  that  the  bond  was  being  followed  in  the  drawing 
of  tlie  deed ;  and  knowing  that  the  said  bond  correctly  described  the 
property  sold  by  petitioner  to  said  Kight,  petitioner  had  every 
reason  to  believe  that  the  deed  had  been  correctly  drawn,  with  the 
said  timber  excepted  and  reserved,  and  did  not  notice  the  mistake 
in  it  until  after  it  had  been  delivered.  Petitioner's  recollection  is 
that  the  deed  was  signed  at  night,  but,  be  that  as  it  may,  there  had 
never  been  any  question  about  the  timber  and  there  was  nothing  to 
put  petitioner  on  notice  that  any  mistake  concerning  it  could  pos- 
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sibly  be  made  in  the  deed,  in  view  of  the  outstanding  bond  and  the 
plain  xmderstanding  and  agreement  between  the  parties  to  the 
trade  consummated  in  the  contract  by  which  defendant  purchased 
said  land  •from  petitioner  with  the  said  timber  excepted  and  re- 
served. In  view  of  all  this,  petitioner  did  not  examine  the  deed  as 
closely  as  he  might  under  other  circumstances,  and  the  mistake 
was  not  discovered  until  later.'* 

The  defendant  demurred  generally  and  specially  to  the  petition. 
The  special  demurrer  was  as  follows:  "The  defendant  demurs  to 
paragraph  five  of  said  petition,  because  it  is  not  alleged  therein 
where,  how,  or  in  what  manner  the  mistake  or  accident  occurred 
and  happened;  neither  is  it  alleged  in  said  petition  or  elsewhere 
what  caused  or  brought  about  the  alleged  mistake  and  accident. 
Defendant  demurs  to  paragraph  six  of  plaintiffs  petition,  because 
it  is  not  alleged  therein,  or  elsewhere  in  said  petition,  why  that  the 
signing  of  the  said  instrument  at  night  caused  or  brought  about 
the  alleged  mistake,  neither  is  it  alleged  therein  or  elsewhere  what 
was  the  length  of  time  which  expired  after  the  alleged  mistake 
and  after  the  execution  of  the  instrument  before  the  discovery  of 
the  alleged  mistake  by  plaintiflp.  Defendant  demurs  to  the  eighth 
paragraph  and  says  that  same  sets  out  no  cause  of  action,  because 
it  is  not  alleged  therein  whether  the  alleged  mistake  or  accident 
was  a  mistake  of  the  scrivener,  or  of  the  plaintiff,  or  of  the  de- 
fendant, or  of  all;  neither  is  it  alleged  whether  the  scrivener  re- 
fused to  follow  instructions  of  plaintiflE  and  defendant  in  drawing 
said  instrument;  neither  is  it  alleged  wherein,  why,  or  in  what 
manner  the  said  alleged  mistake  was  brought  about,  caused,  or 
happened.'*  The  demurrers  were  overruled.  A  verdict  was  ren- 
dered in  favor  of  the  plaintiff.  Defendant  was  refused  a  new  trial. 
He  excepted,  assigning  error  upon  the  overriding  of  the  demurrers 
and  of  the  motion  for  new  trial. 

Lankford  £  Moore,  for  plaintiff  in  error. 

F.  Willis  Dart,  contra. 

Fish,  C.  J.     (After  stating  the  foregoing  facts.) 

1.  Equity  will  reform  a  written  contract  so  as  to  make  it  speak 
the  truth — what  the  parties  really  intended— in  a  case  of  mistake 
by  both  parties.  Civil  Code,  §  4579.  This  rule  has  been  recognized 
by  this  court  from  the  early  case  of  Rogers  v.  Atkinson,  1  Oa.  12,  to 
the  recent  case  of  Fambrough  v.  DeVane,  138  Oa.  47  (74  S.  E. 
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762).  It  is  unnecessary  to  cite  the  numerous  cases  where  the  rule 
has  been  followed.  Among  them  the  following  cases  will  be  found 
closely  in  point  when  applied  to  the  allegations  tof  fact  as  stated  in 
the  petition  in  the  case  at  bar:  Trout  v.  Ooodman,  7  Oa.  383; 
Wall  V.  Arrington,  13  Oa.  88;  Wardlaw  v.  Mayer,  77  Oa.  621; 
Phillips  V.  Roquemore,  96  Oa.  719  (23  S.  E.  855) ;  Kitchens  t. 
Usry,  121  Oa.  294  (48  S.  E.  945) ;  Long  v.  Oilbert,  133  Oa.  693 
(66  S.  E.  894).  No  mutual  mistake  was  involved  in  the  cases  relied 
on  by  counsel  for  plaintiff  in  error,  viz.:  Thompson  v.  Ins.  Co., 
90  Oa.  78  (15  S.  E.  652) ;  Jossey  y.  Georgia  Southern  Railway 
Company,  109  Oa.  445  (34  S.  E.  664)  ;  Weaver  v.  Roherson,  134 
Oa.  149  (67  S.  E.  662).  Under  the  above-stated  rule,  the  petition 
in  the  present  case  was  not  subject  to  general  demurrer. 

2.  The  only  grounds  of  special  demurrer  that  need  be  specific- 
ally dealt  vrith  are  that  the  5th  paragraph  of  the  petition  does  not 
allege  "where,  how,  or  in  what  manner  the  mistake  or  accident 
occurred  or  happened ;  neither  is  it  alleged  in  said  petition  or  else- 
where what  caused  or  brought  about  the  alleged  mistake  and  acci- 
dent ;^^  and  that  it  is  not  alleged  in  the  8th  paragraph  "whether 
the  alleged  mistake  or  accident  was  a  mistake  of  the  scrivener,  or 
of  the  plaintiff,  or  of  the  defendant,  or  of  all ;  neither  is  it  alleged 
whether  the  scrivener  refused  to  follow  instructions  of  plaintiff  and 
defendant  in  drawing  said  instrument ;  neither  is  it  alleged  wherein, 
why,  or  in  what  manner  the  said  alleged  mistake  was  brought 
about,  caused,  or  happened.^^  "A  bill  or  complaint  in  a  suit  to 
reform  a  written  instrument  must  clearly  and  distinctly  state  what 
was  the  contract  or  agreement  between  the  parties,  and  show  what 
part  of  the  contract  was  omitted  to  be  reduced  to  writing,  or  what 
portion  of  the  contract  as  it  was  expressed  in  writing  was  not  em- 
braced in  the  original  contract.  The  plaintiff's  allegations  must 
show  in  terms  what  the  tenor  of  the  instrument  ought  to  be  to  ex- 
press the  contract  which  by  mistake  there  was  failure  to  execute. 
It  is  not  sufficient  to  allege  that  it  was  the  intention  of  the  parties 
to  make  an  instrument  that  would  accomplish  a  certain  object, 
and  ask  the  court  to  make  a  writing  that  will  accomplish  that 
object.  The  bill  or  complaint  should  set  out  the  transaction  as  it 
occurred,  and  not  the  legal  effect  thereof;  however,  allegations 
which  specifically  set  out  the  intended  contract  and  the  mistake  in 
reducing  it  to  writing  are  sufficient,''    18  Enc.  PL  &  Pr.  824,  825. 
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**The  instrument  which  is  sought  to  be  reformed  should  be  set 
forth  in  the  bill,  so  that  from  it  and  the  allegations  in  the  bill  of 
complaint  it  may  clearly  appear  that  it  does  not  conform  to  the 
real  contract  made  by  the  parties.  The  bill  should  also  show  the 
particular  mistake  or  the  fraud  and  mistake  complained  of,  and 
how  it  occurred;  what  the  real  contract  was;  how  it  differed  from 
the  contract  that  was  executed,  and  the  injury  that  resulted  to  the 
complainant  therefrom/^  Van  Zile  on  Equity  PL  &  Pr.  §  419. 
The  petition  in  the  present  case  fully  complied  with  all  of  the  re- 
quirements set  fortli  in  the  above  quotations,  except,  as  contended 
by  counsel  for  plaintiff  in  error,  it  was  not  alleged  how  the  mistake 
occurred  or  what  caused  or  brought  it  about.  The  allegations 
specifically  set  out  the  intended  contract  and  the  mistake  in  reduc- 
ing it  to  writing,  and,  as  stated  in  the  foregoing  quotation  from 
the  Enc.  PL  &  Pr.,  were  sufficient.  See  Walls  v.  State  ex  reL 
Mallott,  140  Ind.  16  (38  N.  E.  177) ;  Rousseau  v.  Lambert  (Ky.), 
7  S.  W.  923.  Counsel  for  plaintiff  in  error  however  rely,  in  support 
of  the  special  demurrer  under  consideration,  upon  the  ruling  an- 
nounced in  Delaware  Ins,  Co.  v.  Pennsylvania  Ins,  Co,,  126  Oa, 
380  (55  S.  E.  330,  7  Ann.  Cas.  1134).  It  was  there  held,  that 
**  where  a  proceeding  is  brought  for  the  purpose  of  reforming  a 
written  contract,  the  instrument  which  is  sought  to  be  reformed 
should  be  set  forth  in  tlie  petition,  or  attached  thereto  as  an  exhibit, 
60  that  from  it  and  the  allegations  it  may  clearly  appear  that  it 
does  not  conform  to  the  real  contract  made  by  the  parties.  The 
petition  should  also  show  the  particular  mistake,  or  the  fraud  and 
mistake  complained  of,  and  how  it  occurred."  In  that  case  the 
plaintiff  sought  to  have  a  written  contract  of  reinsurance  reformed 
upon  the  theory  that  it  did  not  contain  the  real  contract  intended  to 
be  expressed  therein  by  the  parties,  in  that  the  term  for  the  re- 
insurance as  expressed  in  the  written  instrument  was  for  one  year, 
whereas  the  parties  mutually  intended  that  the  term  should  be  for 
three  years.  In  the  opinion  Justice  Lumpkin  used  the  following 
language:  "It  was  alleged  .  .  that  by  error  of  the  scrivener 
who  drew  up  the  writing  evidencing  the  contract,  the  contract  was 
written  as  one  year  instead  of  three  years.  But  it  was  not  alleged 
that  the  defendant  knew  what  rate  was  charged  for  the  original 
insurance,  or  that  it  received  the  premium  as  being  for  three  years 
insurance;  or  that  the  parties  ever  agreed  or  intended  that  the 
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contract  should  be  so  written,  or  instructed  the  sorivener  to  that 
effect;  or  how  the  alleged  mistake  came  to  be  made;  or  why  the 
plaintiff  failed  to  know  the  tenns  of  its  contract  until  it  had  ex- 
pired. The  allegations  of  the  petition  were  insufficient  for  the 
purpose  of  reformation,  and  were  demurrable/*  In  the  present 
case  the  allegations  of  the  petition  were  to  the  effect  that  the 
original  contract  between  the  plaintiff  and  the  defendant  was  that 
the  fonner  sold  to  the  latter  a  described  parcel  of  land,  reserving 
the  timber  thereon  of  stated  dimension;  that  both  parties  clearly 
understood  that  only  the  land  was  sold  and  that  the  timber  was 
reserved  by  the  plaintiff;  that  a  bond  for  title  was  given  by  the 
plaintiff  to  the  defendant  wherein  the  real  contract  between  the 
parties  was  correctly  set  forth,  there  being  therein  an  express  stip- 
ulation that  the  land  only  was  to  be  conveyed,  as  the  timber 
thereon,  of  described  dimension,  was  reserved  by  the  obligor;  that 
subsequently  a  deed  was  drafted  and  executed  for  the  purpose  of 
conveying  the  land  sold  by  the  plaintiff  to  the  defendant  in  accord- 
ance with  the  terms  of  the  contract  previously  made  between  them, 
but  by  accident  or  mistake  the  timber  was  not  excepted  or  reserved 
in  the  deed;  that  a  clause  excepting  and  reserving  the  timber  was 
inadvertently  omitted;  that  such  omission  was  a  mutual  mistake, 
as  there  was  no  misunderstanding  between  the  parties  as  to  the 
contract  or  as  to  what  the  deed  conveyed,  that  is,  the  land  only 
with  a  reservation  of  the  timber  thereon;  that  in  view  of  the  fact 
that  the  defendant  held  the  plaintiff's  bond  for  title,  obligating  the 
plaintiff  to  make  to  him,  when  the  terms  of  the  bond  should  be 
'complied  with,  a  deed  to  the  land  in  question,  with  the  timber  ex- 
cepted and  reserved  to  the  plaintiff,  he  had  reason  to  believe  that 
the  bond  was  being  followed  in  the  drafting  of  the  deed,  and  be- 
lieved that  the  deed  had  been  correctly  drawn  in  accordance  with 
the  bond.  These  allegations  differentiate  this  case  from  the  facts 
alleged  in  the  case  last  above  cited,  and  in  our  opinion  sufficiently, 
set  forth  how  the  alleged  mutual  mistake  occurred  and  what  caused 
or  brought  it  about,  and  fully  put  the  defendant  on  notice  of  all 
that  he  was  required  to  answer.  In  Jackson  v.  McCalla,  133  6a. 
749  (66  S.  E.  918),  which  was  an  equitable  action  for  the  reforma- 
tion of  two  promissory  notes  payable  to  Mrs.  M.  A.  McCalla  in- 
dividually by  mistake,  when  they  should  have  been  made  payable 
to  her  as  the  "executrix  of  J.  W.  McCalla,''  it  appeared  from  tlie 
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record  that  the  petition  alleged  that  there  had  been  a  settlement 
between  Mrs.  McCalla  "as  the  executrix  of  J.  W.  McCalla/^  and  the 
defendant  Jackson,  as  to  his  indebtedness  to  the  estate  of  her 
testator,  and  in  such  settlement  it  was  found  that  he  was  indebted 
to  the  estate  in  a  given  amount,  for  which  amount  he  executed  his 
two  promissory  notes,  and  "that  by  inadvertence  and  mistake  in 
drawing  the  notes  they  were  made  payable  to  Mrs.  M.  A.  McCalla, 
to  whom  said  Jackson  owed  nothing,  and  they  should  have  been 
made  payable  to  Mrs.  M.  A.  McCalla,  executrix  of  J.  W.  McCalla, 
and  that  the  omission  of  the  words  *  executrix  of  J.  W.  McCalla,^ 
was  purely  a  mistake.'^  One  of  the  grounds  of  special  demurrer 
was  that  it  failed  to  allege  "in  what  way  it  [the  mistake]  arose/' 
It  was  held:  "The  petition  was  not  subject  to  general  or  special 
demurrer  on  any  ground  presented."  The  other  ground  of  special 
demurrer  is  without  merit. 

3.  As  to  the  motion  for  new  trial.  We  have  carefully  read  all 
of  the  evidence  in  the  record,  as  well  as  the  charge  of  the  court,  and 
find  that  the  respective  contentions  of  both  parties  were  fully  and 
fairly  stated  to  the  jury,  and  that  the  law  applicable  thereto  was 
correctly  given  in  charge.  The  exceptions  to  excerpts  from  the 
charge  present  no  questions  that  are  not  well  settled.  See.  the 
cases  cited  in  the  first  division  of  this  opinion,  dealing  with  the 
general  demurrer,  and  Civil  Code,  §§  4570,  4579,  and  4581,  which 
sections  were  embodied  in  the  charge.  See  also  Gabhett  v.  Hinman, 
137  Ga,  143  (72  S.  E.  924).  We  deem  it  entirely  unnecessary  to 
deal  specifically  with  the  points  made  in  the  motion  for  new  trial, 
and  to  merely  reiterate  well-settled  principles  of  law. 

4.  The  evidence  authorized  the  verdict,  and  the  court  did  not 
err  in  refusing  a  new  trial. 

Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur. 


SOUTHERN  BELL  TELEPHONE  AND  TELEGRAPH  COM- 
PANY V.   REYNOLDS. 

Under  the  railing  made  in  the  case  of  Seifert  v.  Western  Unim  Telegraph 
Co,,  129  Ga.  181,  the  petition  in  this  case  does  not  set  forth  a  cause  of 
action,  and  the  court  erred  in  not  sustaining  the  general  demurrer. 
Febbuabt  11,  1913. 
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Action  for  damages.    Before  Judge  Bell.    Fulton  superior  court. 
September  5,  1911. 

McDaniel  &  Blade,  for  plaintiff  in  error. 

Stiles  Hopkins,  contra. 

Hill,  J.  Mrs.  V.  H.  Reynolds  brought  suit  against  the  Southern 
Bell  Telephone  and  Telegraph  Company  to  recover  damages  for  in- 
juries alleged  to  have  been  sustained  by  her  on  account  of  the 
negligence  of  the  defendant.  The  defendant  filed  its  general  de- 
murrer, which  was  overruled  by  the  court,  and  it  excepted.  The 
petitioner  alleges  that  her  husband  was  a  subscriber  to  the  telephone 
service  of  the  defendant  for  a  valuable  consideration,  and  as  such 
was  entitled  to  prompt  and  efficient  service  at  the  hands  of  the 
defendant  by  night  and  by  day,  by  answering  all  telephone  signals 
made  at  petitioner's  home  in  the  regular  and  customary  way. 
Plaintiff  lived  with  her  husband  in  DeKalb  county,  Georgia,  at  a 
distance  of  from  five  to  six  miles  from  Atlanta,  where  her  family 
physician  lived,  who  was  also  a  subscriber  in  good  standing,  for  a 
money  consideration,  for  the  telephone  service  of  defendant.  He 
lived  approximately  five  miles  from  the  plaintiff,  and  his  telephone 
was  a  part  of  the  same  general  telephone  system  operated  by  the 
defendant.  Plaintiff  expected  to  be  delivered  of  a  child  on  or 
about  December  8,  1910,  and  her  family  physician  was  apprised  of 
the  fact  and  agreed  to  remain  at  home  all  night  of  the  above-named 
date,  subject  to  the  call  of  plaintiff's  husband.  At  2 :30  o'clock  on 
the  morning  of  December  9,  1910,  her  husband  went  to  the  tel- 
ephone in  his  residence  and  signaled  the  defendant  company  in 
the  usual  way,  and  was  promptly  given  the  telephone  connection 
with  the  family  physician  and  had  a  conversation  with  him  in 
reference  to  plaintiff's  condition.  At  that  time  plaintiff  was  rest- 
ing quietly  and  no  symptoms  of  the  delivery  had  appeared,  and 
the  physician  instructed  her  husband  to  call  him  every  twenty 
minutes  during  the  remainder  of  the  night  to  explain  her  condition, 
and  the  physician  stated  to  her  husband  in  this  conversation  that 
he  was  ready  to  come  to  plaintiff's  home  as  soon  he  was  advised 
that  the  delivery  of  the  child  was  imminent,  or  as  soon  as  any 
symptoms  of  such  should  appear.  The  physician  owned  an  auto- 
mobile, and  the  roads  between  his  home  and  that  of  plaintiff  were 
good,  and  it  would  take  twenty  or  thiri;y  minutes  for  the  physician 
to  thus  travel  the  distance.     Shortly  after  2:30  o'clock  on   the 
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morning  of  December  9,  1910,  symptoms  of  the  imminent  and 
approaching  delivery  commenced  suddenly  to  manifest  themselves, 
and  her  husband  went  immediately  to  his  own  telephone  and  gave 
the  usual  signal  to  the  defendant  company  for  the  purpose  of  ob- 
taining a  response  from  the  operator  of  the  defendant  company  and 
of  calling  the  residence  number  of  the  physician,  but  the  defendant 
company,  through  its  servants,  operators,  and  employees,  refused 
to  respond  to  the  signal  in  any  manner  whatsoever.  Her  husband 
made  repeated  efforts  from  2 :45  o^clock  on  the  morning  of  December 
9,  1910,  to  get  a  response  from  the  defendant  company  to  his  sig- 
nals at  the  telephone.  He  persisted  in  the  usual  way,  all  to  no 
avail,  and  defendant  continuously  failed  and  refused  to  respond  to 
the  signal  given  by  her  husband.  Plaintiff's  child  was  bom  be- 
tween the  time  from  2:45  o'clock  to  4:50  o'clock,  without  pro- 
fessional assistance  or  the  aid  of  medical  skill.  Being  thus  without 
the  aid  of  medical  skill  and  assistance,  the  plaintiff  was  bruised, 
contused,  lacerated,  and  suffered  hemorrhages,  and  her  health  has 
been  greatly  and  permanently  impaired.  All  this  injury  could 
have  been  prevented  had  she  had  the  assistance  of  a  skilled  physi- 
cian, such  as  hers  was.  She  endured  great  physical  pain  and  suffer- 
ing besides  mental  anguish,  and  her  health  is  greatly  and  perma- 
nently impaired.  All  this  was  alleged  to  be  due  directly  to  the 
defendant's  negligent  and  wanton  failnre  to  respond  to  the  signal 
of  her  husband  for  telephone  connection  with  the  physician  on  the 
morning  of  the  birth  of  her  child. 

1.  This  case  is  controlled  by  the  rulmg  of  this  court  in  the  case 
of  Seiferi  v.  Western  Union  Telegraph  Co.,  129  Oa.  181  (58  S.  E. 
699,  11  L.  E.  A.  (N.  S.)  1149,  121  Am.  St.  E.  210).  In  that 
case  Mrs.  Seifert  sued  the  telegraph  company  and  alleged  that 
her  husband  had  delivered  to  the  defendant  company  the  follow- 
ing message:  "To  Dr.  E.  C.  Mosely,  Bolingbroke,  Ga.  Come  at 
once.  Mrs.  Seifert  worse.  E.  C.  Seifert."  The  message  was  de- 
livered and  the  charges  paid  to  the  agent  of  the  telegraph  company 
at  12 :50  p.  m.  on  July  18th,  and  was  not  delivered  to  the  physician 
until  8 :35  a.  m.  on  the  19th.  The  delay  was  alleged  to  be  due  to 
the  negligence  of  the  defendant.  The  message  could  have  been 
transmitted  in  15  minutes  and  delivered  in  5  minutes  thereafter. 
At  the  time  of  the  delivery  of  the  message  to  the  agent  of  the 
company,  he  was  informed  that  the  plaintiff  was  sick  and  suffering 
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intensely,  and  that  the  message  was  to  the  plaintiffs  physician, 
and  the  immediate  sending  of  it  urged,  which  the  agent  agreed  to 
do.  On  July  18th  the  plaintiff  became  suddenly  worse  and  suffered 
most  intense  pain  from  an  illness  which  began  on  July  5th.  The 
physician  to  whom  the  telegram  was  sent  was  her  family  physician, 
and  those  who  were  with  the  plaintiff  could  not  offer  the  slightest 
relief.  The  physician  would  have  responded  at  once  if  he  had  re- 
ceived the  telegram,  and  could  have  reached  the  plaintiff  in  thirty 
minutes  after  receiving  the  message,  and  could  have  relieved  the 
plaintiff  in  ten  minutes,  and  did  relieve  her,  immediately  after  his 
arrival,  of  the  most  acute  suffering  on  the  19th.  Xo  other  physician 
was  accessible.  It  was  alleged  that  the  failure  of  the  telegraph 
company  to  promptly  transmit  and  deliver  the  message  to  the 
physician  "caused  the  plaintiff  nineteen  hours  of  most  intense  suf- 
fering, which  affected  her  general  health,  retarded  her  recovery,  and 
caused  her  to  fall  into  an  illness  from  which  she  suffered  and 
still  suffers,^^  etc.  General  and  special  demurrers  were  filed  by  the 
defendant,  which  were  sustained  by  the  trial  court,  and,  on  ex- 
ceptions being  taken  thereto,  this  court,  through  Mr.  Justice  Cobb, 
aflBrmed  the  judgment  in  the  following  language:  "A  petition  in 
a  suit  against  a  telegraph  company  alleged,  that  a  telegram  to  a 
physician  had  been  delivered  to  the  defendant  for  transmission, 
which  showed  upon  its  face  that  he  was  called  for  the  purpose  of 
relieving  the  plaintiff  from  suffering  that  she  was  then  enduring; 
that  the  telegraph  company  negligently  failed  to  transmit  and  de- 
liver the  telegram  within  a  reasonable  time;  that  on  account  of 
such  failure  the  suffering  of  the  plaintiff  continued  for  many  hours, 
which  could  and  would  have  been  relieved  if  the  telegram  had  been 
promptly  delivered  and  the  physician  had  responded  thereto,  which, 
it  is  alleged,  he  would  have  done ;  and  that  after  the  lapse  of  many 
hours  the  physician  came  and  promptly  relieved  the  suffering  of 
plaintiff.  The  only  damages  alleged  were  the  mental  and  physical 
suffering  which  the  plaintiff  endured  during  the  time  that  the 
physician  would  have  come,  if  the  telegram  had  been  promptly  de- 
livered, and  the  time  that  he  actually  arrived.  Held,  that  the 
petition  set  forth  no  cause  of  action  for  the  damages  alleged,  and 
was  properly  dismissed  on  demurrer.*' 

It  is  insisted  by  the  defendant  in  error  that  the  cases  of  Western 
Union  Tel.  Co.  v.  Ford,  8  Ga.  App.  514  (70  S.  E.  6o),  and  Olawson 
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V.  Southern  Bell  Tel  £c.  Co.,  9  Go.  Ap'p.  450  (71  S.  E.  747),  are 
in  point,  and  are  distinguishable  from  the  Seifert  case,  supra,  as  is 
this  case.  It  is  sufficient  to  say  that  these  cases  decided  by  the 
Court  of  Appeals  were  not  certified  to  this  court,  so  that  it  might 
pass  upon  the  question  of  whether  oj  not  the  Seifert  case  was  con- 
trolling, but  that  court  thought  there  was  ground  of  differentiation 
from  the  Seifert  case.  In  point  of  fact,  the  differentiation  was  as 
to  the  extent  of  the  injury  inflicted;  and  whether  the  injury  re- 
sulted in  the  loss  of  an  eye,  or  other  permanent  injury,  or  death,  did 
not  affect  the  question  of  the  right  to  recover,  but  only  the  extent 
of  the  recovery.  Whether  the  injury  was  temporary  or  permanent 
affected  the  measure  of  damages,  and  not  the  right  to  recover.  We 
are  unable  to  agree  with  our  learned  brethren  that  this  furnishes 
any  legitimate  differentiation  from  the  Seifert  case.  The  principle 
involved  is  the  same  in  both  cases.  The  Seifert  case  was  decided  by 
a  full  bench,  and  we  are  bound  by  it.  It  follows  that  the  court  be- 
low erred  in  overruling  the  demurrer  to  the  petition  in  this  case. 
Judgment  reversed.    Beck,  J,,  absent.     The  other  Justices  concur. 


CITY  OF  ATLANTA  v.  HAMPTON. 

1.  Even  if  evidence  offered  on  behalf  of  the  plaintiff  after  the  close  of.  the 
introduction  of  evidence  by  the  defendant  were  not  altogether  in  re- 
buttal, its  admission  was  within  the  sound  discretion  of  the  presiding 
judge,  as  against  an  objection  based  on  that  ground. 

2.  Where,  in  a  suit  for  a  physical  injury,  it  was  alleged  that  the  plaintiff 
was  hurt  by  stepping  on  a  defective  cap  of  a  water-meter  on  a  sidewalk 
of  the  defendant  municipality,  it  furnishes  no  ground  for  a  new  trial 
that  the  court,  in  charging  in  reference  to  the  duty  of  a  municipality  in 
regard  to  keeping  its  sidewalks  in  reasonably  safe  condition  for  use  by 
the  public,  referred  to  this  duty  as  one  in  regard  to  its  streets  and 
sidewalks.  Especially  is  this  true  where  the  court  also  instructed  the 
jury  that  the  plaintiff  must  recover,  if  at  all,  on  the  case  as  alleged. 

3.  Where  the  court  charged  in  substance  that  it  was  the  duty  of  a  mu- 
nicipal corporation  to  keep  its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  passage  by  the  public;  that  it  was  only  bound  to 
use  ordinary  care  and  diligence  for  that  purpose;  that  it  would  fulfill 
its  duty  by  so  doing;  that  municipal  corporations  are  not  insurers 
against  accident;  and  that  the  defendant  was  not  liable  unless  it  was 
guilty  of  negligence,  such  charge  furnishes  no  reason  for  reversal  on 
the  ground  that  it  places  a  heavier  burden  upon  the  municipality  than 
would  have  arisen  from  an  accurate  statement  of  the  rule  of  duty  on 
the  part  of  a  municipal  corporation  in  regard  to  its  sidewalks. 
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4.  The  duty  of  a  city  in  reference  to  using  ordinary  diligence  to  keep  a 
sidewalk:  reasonably  safe  for  public  use  extends  to  all  of  the  sidewalk 
intended  for  travel  by  the  public  as  a  thoroughfare,  and  is  not  confined 
to  keeping  in  a  safe  condition  a  special  part  only  of  the  sidewalk  which 
happens  to  be  most  generally  used. 

5.  Although  the  plaintiff  conteiyled  that  the  impaired  condition  of  her 
health  resulted  from  falling  upon  a  sidewalk,  caused  by  the  defective 
condition  of  a  water-meter,  and  was  entirely  due  to  such  injury,  while 
the  defendant  contended  that  the  subsequent  condition  of  her  health 
was  not  at  all  due  to  that  cause,  but  to  a  pre-existing  infirmity,  yet, 
where  the  evidence  so  authorized,  there  was  no  error  in  charging  with 
reference  to  the  right  to  recover  on  account  of  the  aggravation  of  an 
existing  infirmity. 

(a)  The  evidence  authorized  such  a  charge. 

6.  A  charge  that  if  the  jury  should  allow  the  plaintiff  any  amount  on 
account  of  future  mental  pain  and  suffering,  they  should  reduce  that 
amount  to.  its  present  cash  value,  figured  at  the  rate  of  seven  per  cent, 
per  annum,  was  not  an  error  harmful  to  the  defendant. 

7.  Under  previous  rulings  of  this  court,  the  loss  of  capacity  to  labor, 
occasioned  by  a  physical  injury,  may  be  considered  by  the  jury  as  in  the 
nature  of  pain  and  suffering,  although  no  pecuniary  loss  therefrom  may 
be  shown. 

(a)  In  view  of  the  context  of  the  charge  on  this  subject,  it  was  not  cal- 
culated to  mislead  the  jury  or  cause  them-  to  confuse  the  suffering  re- 
suiting  from  the  inability  to  use  one's  faculties  with  the  loss  of  capacity 
to  earn  money. 

8.  The  evidence  supported  the  verdict,  and  the  other  grounds  of  the  motion 
for  a  new  trial  require  neither  separate  consideration  nor  a  reversaL 

Febbuaby  11,  1913. 

'Action  for  damages.  Before  Judge  Bell.  Fulton  superior  court. 
December  18,  1911. 

J.  L.  Mayson  and  W.  D.  Ellis  Jr.,  for  plaintiff  in  error. 

Moore  &  Branch,  contra. 

Lumpkin,  J.  Fannie  0.  Hampton  brought  suit  against  the  City 
of  Atlanta  to  recover  damages  on  account  of  an  injury  alleged  to 
have  occurred  by  reason  of  stepping  upon  the  cap  of  a  water-meter 
on  one  of  its  sidewalks  and  falling  because  of  the  broken  con- 
dition of  the  cap.  It  was  alleged  that  the  cap  of  the  meter  had 
been  in  a  broken  condition  for  a  week  or  more,  so  as  to  be  in  a 
dangerous  condition  for  persons  passing  along  the  sidewalk,  and 
that  the  city  was  negligent  in  not  discovering  and  repairing  it. 
The  answer  of  the  city  put  in  issue  the  substantial  allegations  of 
the  petition,  and  alleged  that  the  plaintiff  could  have  avoided  the 
injury  by  the  use  of  ordinary  care.  The  jury  found  for  the  plain- 
tiff $2,750.    A  new  trial  was  denied,  and  the  defendant  excepted. 
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1.  It  seems  that  the  testimony  of  physicians,  which  was  offered 
hy  the  plaintiff  after  the  close  of  the  evidence  on  behalf  of  the 
defendant,  was  in  rebuttal  of  certain  evidence  which  had  been 
offered  by  the  defendant.  But  if  it  were  not  strictly  so,  its  ad- 
mission was  within  the  soimd  discretion  of  the  presiding  judge,  as 
against  an  objection  based  on  that  ground.  Orr  &  Hunter  v.  Oar- 
dbold,  85  Qa.  373  (5),  377  (11  S.  K  778).  ' 

2.  Error  was,  assigned  because  the  allegation  was  that  the  cap 
of  the  water-meter  was  on  the  sidewalk,  and  in  his  charge  the  pre- 
siding judge  several  times  referred  to  the  duty  of  a  municipality  in 
regard  to  keeping  its  streets  and  sidewalks  in  reasonably  safe  con- 
dition for  use  by  the  public.  In  a  general  sense  the  word  "streets'^ 
is  often  used  as  including  sidewalks,  and  reference  is  often  made  to 
them  in  that  manner  by  writers  of  high  standing  and  by  courts. 
Thus  in  4  Dillon  on  Municipal  Corporations  (5th  ed.),  §  1704, 
will  be  found  this  statement:  "The  liability  of  a  city  or  town  fot 
actionable  defects  extends,  as  already  remarked,  to  sidewalks,  they 
being  deemed  to  constitute  part  of  the  street.^^  The  rule  of  duty 
incumbent  upon  a  municipality  as  to  both  streets  used  by  vehicles 
and  sidewalks  used  by  pedestrians  is  to  use  ordinary  care  to  keep 
them  in  a  reasonably  safe  condition  for  travel  in  the  ordinary 
modes,  both  by  day  and  by  night.  So  that  the  use  of  the  word 
"streets"  in  connection  with  sidewalks  in  instructing  the  jury  as  to 
the  rule  of  diligence,  if  not  technically  accurate  as  descriptive  of  the 
place  where  the  injury  was  alleged  to  have  occurred,  furnished  no 
ground  for  reversal.  Moreover  the  court  instructed  the  jury  that 
the  plaintiff  must  recover,  if  at  all,  on  the  case  as  alleged. 

3.  It  is  contended  that  the  court  erred  in  several  portions  of 
his  charge  relating  to  the  duty  of  a  municipal  corporation  in  regard 
to  its  sidewalks.  The  principal  point  of  complaint  is  that  the 
court  used  the  form  of  expression  that  it  is  the  duty  of  a  municipal 
corporation  to  have  its  streets  and  sidewalks  in  a  reasonably  safe 
condition.  It  is  contended  that  the  duty  of  the  city  is  to  use  the 
ordinary  care  of  a  prudent  municipality  to  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  travel  in  the  ordinary  mode  by  day  as 
well  as  by  night,  and  that  it  has  discharged  its  duty  if  it  does  this. 
Had  the  court  stopped  with  the  general  statement  of  duty  above 
mentioned,  the  charge  might  have  been  subject  to  criticism.  But 
he  charged  and  emphasized  the  rule  that  the  defendant  was  not 
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liable  unless  it  was  guilty  of  negligence ;  that  it  was  only  bound  to 
•use  ordinary  care  and  diligence  for  the  purpose  stated;  and  that  it 
would  have  fulfilled  its  duty  by  such  use.  He  also  informed  the 
jury  that  municipal  corporations  are  not  insurers  against  accident. 
He  did  not  always  use  the  word  "reasonably"  in  connection  with 
the  keeping  of  sidewalks  and  streets  in  a  safe  condition.  But 
from  the  whole  charge  it  is  clear  that  the  jury  could  not  have  been 
misled  into  believing  that  a  municipal  corporation  was  required  to 
keep  its  sidewalks  in  a  condition  of  absolute  safety.  Some  authori- 
ties have  contended  that  the  expressions  "safe"  and  "reasonably 
safe,"  used  in  stating  the  duty  of  a  municipal  corporation  in  re- 
gard to  its  streets  and  sidewalks,  are  not  substantially  diflferent. 
While  perhaps  a  more  exact  statement  of  the  rule  might  be  for- 
mulated than  was  done  by  the  mode  of  expression  employed  by  the 
court,  yet  variations  from  the  form  urged  by  the  defendant's  coun- 
sel do  not  necessarily  constitute  error.  If  the  injury  occurs  in  the 
daytime,  it  may  be  best  not  to  mention  any  duty  as  to  the  night- 
time. It  is  very  common,  in  stating  the  rule,  to  say  that  it  is  the 
duty  of  a  municipal  corporation  to  keep  its  streets  and  sidewalks 
in  a  reasonably  safe  condition  so  that  persons  can  pass  along  them 
in  the  ordinary  methods  of  travel  in  safety,  and  for  that  purpose  it 
is  required  to  use  ordinary  diligence;  and  that  if  it  has  done  so, 
no  liability  will  arise.  This  or  some  similar  form  of  statement  has 
frequently  been  employed  by  text-writers  and  courts,  including  this 
court.  Mayor  and  Council  of  Atlanta  v.  Perdue,  53  Oa.  607,  608 ; 
City  Council  of  Augusta  v.  Tharpe,  113  Oa.  153  (3),  155  (38  S.  E. 
389) ;  Idlett  v.  City  of  Atlanta,  123  Qa.  821  (51  S.  E.  709),  and 
citations. 

4.  It  has  been  held  by  this  court  that  "The  duty  of  a  city  to 
keep  a  sidewalk  reasonably  safe  for  public  use  extends  to  all  of  the 
sidewalk  intended  for  travel  by  the  public  as  a  thoroughfare,  and 
is  not  confined  to  keeping  in  a  safe  condition  a  special  part  only  of 
a  sidewalk  which  happens  to  be  most  generally  used."  City  of 
Atlanta  v.  Milam,  95  Oa.  135  (22  S.  E.  43) ;  City  Council  of 
Augusta  v.  Tharpe,  supra.  The  charge  on  this  subject  was  in  ac- 
cordance with  these  decisions. 

5.  Error  was  assigned  upon  the  following  charge:  "This  plain* 
tiflf  contends  that  she  was  in  good  health  at  the  time  she  claims  to 
have  been  injured.     Good  health  is  a  relative  term,  and  does  not 
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mean  absolute  freedom  from  physical  infirmity,  but  only  such  a 
condition  of  body  and  mind  as  that  one  may  discharge  the  ordinary 
duties  of  life  without  serious  strains  upon  the  vital  powers;  and 
in  this  case,  if  you  should  believe  from  the  evidence  and  the  rules 
of  law  given  you  in  charge,  that  the  plaintiff  is  entitled  to  recover, 
notwithstanding  it  may  appear  from  the  evidence  that  at  the  time 
of  the  injury  the  plaintiflE  was  laboring  under  an  infirmity  of  which 
she  was  ignorant  and  which  did  not  interfere  with  the  discharge 
by  her  of  the  ordinary  duties  of  life,  and  notwithstanding  the  in- 
jury, if  she  received  such,  did  not  entirely  produce  the  infirmity 
but  aggravated  the  existing  infirmity,  if  such  existed,  the  recovery 
in  that  case  would  be  to  the  extent  you  find  the  infirmity  was 
aggravated  by  the  injury/^  This  charge  was  in  accordance  with 
the  ruling  in  Atlantic  &  Birmingham  R.  Co,  v.  Douglas,  119  Oa. 
658  (46  S.  E.  867).  It  is  contended  that  neither  the  pleadings 
nor  the  evidence  raised  this  issue.  Although  a  plaintiff  may  con- 
tend that  the  bad  condition  of  her  health  after  an  injury  is  entirely 
due  to  the  fort  causing  such  injury,  this  would  not  preclude  her  from 
recovering  if  the  jury  should  believe  from  the  evidence  that  her  sub- 
sequent condition  was  not  entirely  due  to  the  injury,  but  that  such 
injury  aggravated  some  pre-existing  infirmity.  Claiming  too  much 
damage  does  not  preclude  a  recovery  of  the  proper  amount,  cor- 
rectly measured.  Nor  does  this  result  follow  because  the  defendant 
denies  having  caused  any  damage.  The  evidence  authorized  the 
charge,  and  it  was  not  error  to  give  it. 

6.  That  the  court  charged,  "If  you  allow  her  any  amount  for 
any  future  mental  pain  and  suffering,  you  must  reduce  that  amount 
to  its  present  cash  value,  figured  at  the  rate  of  seven  per  cent,  per 
annum,^'  furnished  no  ground  for  complaint  on  the  part  of  the  de- 
fendant. If  it  was  error  to  instruct  the  jury  to  reduce  any  amount 
allowed  for  future  pain  and  suffering  to  a  present  casl  basis  at  the 
rate  of  seven  per  cent,  per  annum,  it  was  error  in  favor  of  the 
defendant,  not  against  it. 

7.  Error  is  assigned  because  the  court  charged  that  if  the  plain- 
tiff was  entitled  to  recover,  and  her  ability  to  labor  was  impaired, 
she  would  be  entitled  to  recover  for  such  impairment,  and  that 
"the  guide  for  physical  damages,  if  any,  for  pain  and  suffering,  or 
diminished  capacity  to  labor,  as  distinguislied  from  earning  ca- 
pacity, is  the  enlightened  consciences  of  impartial  jurors,  acting 
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under  the  sanctity  of  their  oath/*  This  was  dealing  with  impair- 
ment of  capacity  to  labor,  in  distinction  from  the  loss  of  wages  or 
earnings  or  earning  capacity,  as  a  species  or  part  of  the  mental 
pain.  This  court  has  held  that  "It  is  not  error  to  describe  as 
pain  and  suffering  the  loss  of  capacity  to  labor  occasioned  by  a  phy- 
sical injury  ;*'  and  this  was  said  in  a  case  where  the  plaintiff  was  a 
married  woman,  and  her  husband  was  entitled  to  her  services. 
Atlanta  Street  Railroad  Co.  v.  Jacobs,  88  Oa.  647,  (15  S.  E.  825). 
In  City  Council  of  Augusta  v.  Owens,  111  Oa.  465  (8),  479  (36 
S.  E.  830),  it  was  held:  "A  person  whose  capacity  to  labor  has 
been  permanently  diminished  by  physical  injury  wrongfully  in- 
flicted upon  him  by  another  can  recover  damages  therefor,  notwith- 
standing there  may  have  been  no  proof  as  to  what  such  person^s 
earnings  were  before  or  after  the  injury.*'  See  also  Atlanta  &  West 
Point  Railroad  Co.  v.  Haralson,  133  Oa.  231  (65  S.  E.  437).  In 
view  of  the  entire  charge  we  do  not  think  that  the  instruction  on 
this  subject  was  calculated  to  mislead  the  jury. 

8.  The  evidence  supported  the  verdict.  The  othef  grounds  of 
the  motion  for  a  new  trial  do  not  require  separate  consideration. 
In  view  of  the  notes  appended  to  some  of  them  by  the  presiding 
judge,  and  of  the  evidence  and  the  general  charge,  none  of  them 
present  any  error  requiring  a  new  trial. 
Judgment  affirmed.     BecJc,  J.,  absent.     The  other  Justices  concur. 


CRAWFORD  V.  CRAWFORD,  administratrix. 

1.  Where  a  demurrer  is  directed  to  certain  defects  in  pleading,  which  are 
curable  by  amendment,  and  an  amendment  is  allowed,  and  the  demurrer 
renewed  to  the  pleading  as  amended,  the  merits  of  the  demurrer  can 
not  be  determined  without  a  consideration  of  the  amendment.  And 
where  the  amendment  is  specified  in  the  bill  of  exceptions,  and  the 
Clerk  certifies  that  it  is  not  in  his  office  and  a  transcript  of  it  can  not 
be  sent  to  this  court,  the  merits  of  the  demurrer  can  not  be  considered. 

2.  The  court  did  not  abuse  its  discretion  in  refusing  to  continue  the  case 
because  of  the  allowance  of  an  amendment  to  the  pleading. 

3.  The  issue  made  by  the  filing  of  a  counter-affidavit  to  a  summary  pro- 
ceeding to  eject  a  tenant  is  tenancy  or  no  tenancy.  Though  the  counter- 
affidavit  be  amendable  by  averring  germane  matters,  it  is  not  amendable 
by  setting  up  that  a  contract  under  which  the  plaintiff  claims  to  derive 
title  from  the  defendant  is  void  and  should  be  canceled. 

4.  Under  the  special  facts  of  this  case,  the  status  of  the  defendant  with 
reference  to  the  plaintiff  was  that  of  a  tenant  at  sufferance. 
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5.  A  dispossessory  warrant  was  directed  to  any  lawful  constable,  and 
executed  by  a  deputy  sheriff  by  giving  notice  to  the  tenant,  who  filed 
the  statutory  counter-affidayit.     The  filing  of  the  counter-affidavit  con- 

I  verted  the  warrant  into  mesne  process,  and  an  omission  to  direct  the 
warrant  also  to  the  sheriff  and  his  deputies  furnished  no  ground  for 
dismissal  of  the  proceeding. 

6.  A  motion  to  reopen  a  case  to  avoid  a  nonsuit  by  letting  in  more  evi- 
dence is  in  the  sound  discretion  of  the  court. 

7-  The  various  rulings  complained  of  were  without  substantial  error.  The 
evidence  demanded  a  verdict  that  the  defendant  was  a  tenant  at  suffer- 
ance and  subject  to  eviction.  The  plaintiff  did  not  claim  any  rent.  l¥ 
was  therefore  not  erroneous  to  direct  a  verdict  for  the  plaintiff,  directing 
the  issuance  of  a  writ  of  possession  of  the  premises. 
February  11,  1913. 

Eviction.  Before  Judge  Bell.  Fulton  superior  court.  Decem- 
ber 4,  1911. 

J.  8.  James  and  ScoU  &  Davis,  for  plaintiff  in  error. 

Reuben  R.  Arnold,  contra. 

Evans,  P.  J.  Mrs.  M.  B.  Crawford,  as  administratrix  of  J.  B. 
Crawford,  sued  out  a  dispossessoiy  warrant  to  oust  C.  Z.  Crawford 
as  a  tenant  in  possession  of  certain  premises.  The  defendant  fileji 
a  counter-affidavit  as  provided  in  the  statute,  and  the  papers  were 
returned  to  the  superior  court  for  trial. 

1.  The  defendant  demurred  to  the  sufiBciency  of  the  affidavit 
on  which  the  warrant  issued.  Thereupon  the  plaintiff  offered  an 
amendment,  which  was  allowed.  The  demurrer  was  renewed  to 
the  affidavit  as  amended,  and  overruled.  The  clerk  of  the  superior 
court  certifies  that  the  amendment  can  not  be  found  in  his  office. 
Afl  the  demurrer  was  aimed  at  matters  curable  by  amendment,  in 
the  absence  of  the  amendment  we  can  not  know  the  state  of  the 
pleadings  as  amended;  and  therefore  no  question  is  presented  for 
adjudication. 

2.  Upon  the  allowance  of  the  amendment  the  defendant  moved 
for  a  continuance  on  account  of  it.  Movant  did  not  comply  with 
the  statute  which  requires  him  to  state  on  oath,  or  his  counsel  to 
state  in  his  place,  that  he  is  surprised  by  such  amendment  and 
that  he  is  less  prepared  for  trial,  and  how,  than  he  would  have 
been  if  such  amendment  had  not  been  made,  and  that  such  surprise 
is  not  claimed  for  the  purpose  of  delay.  Motions  of  this  kind  are 
in  the  discretion  of  the  judge  (Civil  Code,  §  5714),  and  there  was 
po  abuse  of  discretion  in  overruling  the  motion. 

3.  Defendant  offered  to  amend  his  counter-affidavit  by  alleging 
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that  a  certain  contract  (which  will  fully  appear  later  on  in  a  dis- 
cussion of  the  merits  of  the  case)  was  obtained  by  fraud,  and  is 
not  binding  on  him  The  scope  of  this  amendment  is  to  allege  that 
a  written  contract  under  which  the  plaintiflE  claims  to  derive  title 
from  him  is  void  and  should  be  canceled.  Such  an  "amendment  is 
not  germane  to  the  issue  made  by  the  filing  of  a  counter-affidavit 
to  a  summary  proceeding  to  eject  a  tenant  Patrick  v.  Cohb,  122 
Oa.  80  (49  S.  E.  806) ;  Brown  v.  Bonds,  125  Oa.  836  (54  S.  E. 

''933).  There  was  no  error  in  disallowing  the  amendment,  and  in 
excluding  evidence  in  support  of  it. 

4.  Tlie  uncontroverted  facts  at  the  trial  disclosed  that  J.  B. 
Crawford  and  Xancy  A.  Crawford,  husband  and  wife,  possessed 
certain  estates.  Nancy  Crawford  died  testate,  and  her  will  was 
offered  for  probate.  After  the  death  of  his  wife  Nancy,  J.  B.  Craw- 
ford remarried  and  died,  leaving  a  will  executed  prior  to  his  last 
marriage.  He  left  no  children,  and  his  widow,  claiming  that  an 
intestacy  resulted  because  his  second  marriage  had  the  effect  of  re- 
voking his  will,  applied  for  letters  of  administration  on  his  estate, 
ller  application  was  caveated.  There  was  also  a  caveat  filed  to 
the  probate  of  the  will  of  Nancy  Crawford.  Both  of  these  eases 
were  taken  by  appeal  to  the  superior  court  of  Fulton  county,  and 
while  pending  there  the  parties  litigant  entered  into  a  contract  of 
settlement,  by  which  the  will  of  Nancy  Crawford  was  to  be  pro- 
bated, and  letters  of  administration  were  to  be  granted  to  M.  B. 
Crawford,  the  widow  of  J.  B.  Crawford,  upon  his  estate;  and  the 
property  of  the  two  estates  was  to  be  distributed  under  a  general 
scheme  set  out  in  the  agreement,  which  included  a  provision  for  the 
pa^Tnent  of  certain  debts  of  both  estates.    Contemporaneously  with 

•  the  execution  of  this  agreement  C.  Z.  Crawford,  who  was  a  legatee 
of  Nancy  Crawford,  executed  the  following  agreement,  which  was 
attached  to  the  foregoing  contract,  to  wit:  *^ Desiring  to  remove 
any  contention  as  to  the  claim  of  C.  Z.  Crawford  and  Mrs.  Lula 
Miller  of  [to]  the  estate  of  J.  B.  Crawford,  referred  to  in  the 
attached  contract,  and  alone  for  the  purpose  of  consummating  said 
contract,  and  should  not  said  contract  be  consunmiated,  then  the 
concessions  herein  made  are  not  to  be  binding  or  used  as  admissions 
against  said  C.  Z.  Crawford  and  Mrs.  Talulah  Miller;  subject  to 
the  above  conditions,  I,  C.  Z.  Crawford,  will  not  claim  any  in- 
terest, title,  right  in  the  estate  of  J.  B.  Crawford,  except  a  debt  or 
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debts  aggregating  the  sum  of  $1,330.95;  included  in  this  total  is 
the  sum  of  $987,  the  amount  I  expended  in  improving  the  house 
and  lot  on  which  I  live,  the  use  of  which  was  to  be  free  as  long  as 
I  live,  and  in  case  J.  B.  Crawford  or  his  estate  took  control  of  it, 
I  was  to  be  paid  the  money  I  spent  in  improving  it.  The  balance 
of  said  aggregate  sum  is  made  up  of  various  items  due  me  by  J.  B. 
Crawford  or  his  estate,  and  of  course  the  right,  interest,  and  claims 
to  which  I  am  entitled  under  the  attached  contract  are  excepted.^' 
Upon  the  execution  of  this  contract  of  settlement  of  the  two  estates, 
the  will  of  Xancy  A.  Crawford  was  duly  probated,  and  letters  of 
administration  on  J.  B.  Crawford^s  estate  were  granted  on  October 
11,  1910.  Two  checks  for  $500  each  were  drawn  by  M.  B.  Craw- 
ford and  made  payable  to  the  attorneys  of  C.  Z.  Crawford  and 
Lula  Miller.  One  of  these  checks  was  turned  over  to  C.  Z.  Craw- 
ford, who  collected  -the  money  upon  it.  A  declaration  was  filed  in 
the  superior  court,  praying  that  the  agreement -be  made  the  judg- 
ment of  the  court;  and  a  decree  was  entered  in  June,  1911,  granting 
the  prayers  of  petitioners.  In  August,  1911,  the  court  of  ordinary 
of  Fulton  county  granted  an  order  to  M.  B.  Crawford,  adminis- 
tratrix of  J.  B.  Crawford,  to  sell  the  premises  in  dispute  for  the 
purpose  of  making  distribution  and  paying  the  debts  of  the  estate. 
C.  Z.  Crawford  being  in  possession  of  the  premises,  a  demand  for 
possession  was  made  upon  him  by  the  administratrix  on  September 
12th  or  13th,  1911,  and,  upon  his  refusal  to  give  possession,  the 
administratrix,  on  September  19, 1911,  made  affidavit  for  a  warrant 
to  oust  him  as  a  tenant. 

Under  the  foregoing  facts  what  was  the  status  of  C.  Z.  Crawford 
in  his  relation  to  the  premises  and  to  the  administratrix  of  J.  B. 
Crawford?  According  to  his  admission  in  the  contract  of  settle- 
ment, he  did  not  claim  title  to  the  premises,  but  only  a  right  to  the 
possession  of  the  same  for  life  in  consideration  of  certain  improve- 
ments he  had  erected  thereon ;  and  in  the  event  J.  B.  Crawford  or 
his  estate  took  control  of  the  premises,  he  was  to  be  paid  for  his 
improvements.  In  the  contract  of  settlement  the  value  of  these  im- 
provements was  agreed  upon,  and  it  was  stipulated  that  upon  the 
consummation  of  the  attached  contract  he  would  not  claim  any  in- 
terest, title,  or  right  in  the  estate  of  J.  B.  Crawford.  As  soon  as 
the  settlement  was  reached,  steps  were  taken  to  consummate  the 
agreement  of  the  parties.    In  pursuance  thereof  the  will  of  Xancy 
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A.  Crawford  was  admitted  to  probate,  and  letters  testamentary 
thereon  were  issued.    Letters  of  administration  issued  to  Mrs.  M. 

B.  Crawford  on  the  estate  of  J.  B.  Crawford.  A  proceeding  was 
filed  to  make  the  agreement  the  judgment  of  the  court,  and  a  decree 
was  entered  thereon.  Five  hundred  dollars  was  paid  to  C.  Z.  Craw- 
ford. An  order  was  granted,  reciting  that  it  was  necessary  to  sell 
the  premises  in  dispute  to  distribute  the  estate.  The  estate  was  to 
be  distributed  agreeably  to  the  terms  of  the  settlement.  Before 
the  sale  of  the  premises  could  be'  legally  made,  it  was  necessary  for 
the  administratrix  to  have  possession  of  the  premises.  The  ad- 
ministratrix demanded  possession,  and  C.  Z.  Crawford  blocked  the 
carrying  out  of  the,  agreement  of  the  parties  interested,  by  refusing 
to  yield  possession  of  the  premises.  Under  such  circumstances  did 
not  C.  Z.  Crawford  become  a  tenant  at  suflEerance,  after  his  agree- 
ment to  surrender  the  premises  upon  the  consummation  of  the 
contract  ? 

An  estate  at  suflEerance,  as  defined  by  Blackstone  (2  Bl.  Com. 
*150),  "is  where  one  comes  into  possession  of  land  by  lawful  title, 
but  keeps  it  afterwards  without  any  title  at  all.  As,  if  a  man  takes 
a  lease  for  a  year,  and,  after  the  year  is  expired,  continues  to  hold 
without  any  fresh  leave  from  the  owner  of  the  estate.''  A  tenancy 
at  suflEerance  arises  where  one  enters  into  possession  under  a  lawful 
demise,  and  his  retention  of  possession  after  the  expiration  of  his 
term  is  by  the  mere  laches  or  neglect  of  the  owner  to  take  possession 
of  the  premises;  where  the  entry  is  lawful,  but  the  holding  over 
is  wrongful.  Godfrey  v.  Walker,  43  Oa.  562;  Willis  v.  Harrell, 
11&  Ga.  906  (45  S.  E.  794) ;  Sharpe  v.  Matthews,  123  Ga.  794  (51 
S.  E.  706) ;  Purtell  v.  Farris,  137  Ga,  318  (73  S.  E.  634).  The 
admission  of  C.  Z.  Crawford  is  that  he  had  only  a  usufructuary 
interest  in  the  land,  which  was  to  continue  for  life  unless  it  were 
sooner  determined  by  the  owner  taking  possession  of  the  same  upon 
paying  for  improvements.  A  tenant  for  life,  whose  estate  or  right 
of  possession  is  to  terminate  upon  the  happening  of  a  contingency 
named,  becomes  a  tenant  at  suflEerance  if  he  continues  in  possession 
after  the  happening  of  such  contingency.  1  TiflEany  on  Landlord 
and  Tenant,  152.  The  contingency  contemplated  in  the  contract 
was  the  consummation  of  the  general  contract  of  settlement  between 
the  parties  interested  in  the  estates  of  Nancy  Crawford  as  legatees, 
and  the  widow  of  J.  B.  Crawford.     According  to  the  agreement. 
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this  was  to  be  accomplished  by  an  administration  of  both  estates, 
and  the  money  with  which  to  pay  C.  Z.  Crawford  was  to  be  obtained 
from  the  administration  of  the  estate  of  J.  B.  Crawford.  The  court 
of  ordinary  has  adjudicated  the  necessity  for  the  sale  of  the  prem- 
ises in  dispute  for  the  purpose  of  distribution  and  of  paying  debts. 
C.  Z.  Crawford  can  not  block  the  administration  so  as  to  prevent 
the  execution  of  the  agreement,  and  claim  release  from  his  obliga- 
tions and  covenants.  To  allow  such  a  result  would  be  to  permit 
him  to  take  an  advantage  of  his  own  breach  of  contract  to  the 
detriment  of  others  acting  on  the  faith  thereof.  The  effect  of  the 
agreement,  and  the  steps  taken  in  its  execution,  is  to  terminate  the 
contract  between  C.  Z.  Crawford  and  J.  B.  Crawford,  and  to  fix 
his  status  as  a  tenant  at  sufferance,  subject  to  be  evicted  under  the 
statute  providing  for  the  eviction  of  tenants  by  sufferance  by  sum- 
mary process. 

5.  The  statute  provides  that  a  warrant  to  dispossess  a  tenant 
holding  over  or  at  will  or  sufferance  be  directed  to  the  sheriff  or  his 
deputy  or  any  lawful  constable  of  the  county  where  the  land  lies. 
Civil  Code,  §  5386.  The  warrant  in  the  instant  case  was  directed 
to  any  lawful  constable  of.  the  county.  A  motion  was  made  to 
dismiss  the  proceeding,  because  of  the  alleged  misdirection  of  the 
warrant,  inasmuch  as  it  appears  that  it  was  executed  by  a  deputy 
sheriff,  who  was  without  authority  to  execute  it.  This  motion  was 
properly  overruled.  The  warrant  is  the  process  empowering  the 
officer  to  evict  the  tenant.  Upon  the  filing  of  a  counter-affidavit  the 
whole  proceeding  becomes  mesne,  and  the  issue  is  that  made  by 
the  affidavit  and  counter-affidavit.  The  officer  who  served  the  war- 
rant had  authority  to  serve  it  under  the  statute;  and  if  the  de- 
fendant wished  to  contest  the  authority  of  the  deputy  sheriff  to 
execute  the  warrant,  he  should  have  taken  steps  to  that  end  at  the 
time  the  officer  was  attempting  to  execute  it.  By  submitting  to 
the  officer's  authority  and  filing  a  counter-affidavit,  he  waived  the 
mistake  in  the  direction.  By  his  own  conduct  he  converted  the  final 
process  into  mesne  process.  The  situation  is  analogous  to  a  de- 
fendant, who,  though  served  with  a  void  process,  pleads  to  the 
merits  of  the  case.  Pleading  to  the  merits  cures  defects  in  the 
process  or  manner  of  its  service. 

6.  The  plaintiff  closed  her  case  and  a  motion  for  nonsuit  was 
made.     Coimsel  for  plaintiff  asked  the  court  to  reopen  the  case 
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to  let  in  more  evidence.  The  court  granted  the  request.  The  grant 
or  refusal  of  such  motion  rests  in  th6  sound  discretion  of  the  court. 
We  do  not  think  the  court  abused  his  discretion  in  this  case. 

7.  The  various  rulings  complained  of  were  without  substantial 
error.  The  evidence  demanded  a  verdict  that  the  defendant  was  a 
tenant  at  sufferance  and  subject  to  eviction.  The  plaintiff  did  not 
claim  any  rent.  It  was  therefore  not  erroneous  to  direct  a  verdict 
for  the  plaintiff,  commanding  the  issuance  of  a  writ  of  possession  of 
the  premises. 
Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur. 


SELF,  executor,  #r.  BILLIXCS  et  al 

1.  In  an  action  for  rescission  and  forfeiture  of  estate  for  breach  of  con- 
dition subsequent)  based  on  a  deed  executed  by  the  plaintiff  to  the  de- 
fendant, the  recitals  in  the  deed  relied  upon  to  create  an  estate  upon 
condition  are  to  be  construed  in  connection  with  the  entire  instrument, 
looking  always  to  the  intention  of  the  parties,  giving  to  any  technical 
words  employed  the  meaning  intended  by  the  parties,  so  far  as  ascer- 
tainable from  the  instrument,  rather  than  their  technical  meaning;  and 
if,  upon  a  strict  construction  of  the  deed  in  its  entirety  (there  being 
no  express  words  of  defeasance),  it  should  be  doubtful  whether  the  in- 
strument created  an  estate  upon  condition  subsequent,  or  the  words  em- 
ployed imported  covenant,  the  latter  construction  should  be  adopted. 

(a)  The  clause  in  the  deed  involved  in  this  action,  which  specifies  the 
things  to  be  performed  by  the  grantee,  is  to  be  regarded  as  a  clause  of 
covenant,  and  the  deed  construed  in  its  entirety  is  not  to  be  construed 
as  one  creating  an  estate  on  condition  subsequent. 
.  2.  Construing  the  deed  as  indicated  in  the  preceding  note,  mere  breach  of 
the  covenant  to  support  the  grantor  during  his  natural  life  would  not 
afford  ground  for  rescission  of  the  contract  or  forfeiture  of  the  estate. 

(a)  The  judge  did  not  err  in  restricting  the  jury  by  his  charge  to  a  con- 
sideration of  the  allowance  of  damages. 

February  11,  1913. 

Equitable  petition.  Before  Judge  Felton.  Bibb  superior  court 
Xovember  22,  1911. 

Harris  &  Harris,  for  plaintiff. 

Miller  &  Jones,  for  defendants. 

Atkinsok,  J.  Andrew  J.  Little  instituted  an  action  against 
T.  E.  Billings  and  his  wife,  Mrs.  Lillian  M.  Billings.  Pending  the 
suit  Little  died,  and  Lamar  Self,  as  executor,  was  made  plaintiff, 
and  the  case  proceeded  in  the  name  of  the  latter.    The  allegations 
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of  the  petition  took  a  much  broader  range  than  the  evidence.  The 
plaintifiE  owned  a  tract  of  land  which  he  conveyed  to  his  niece, 
Sarah  Ann  Elizabeth  Williams,  by  a  deed  imposing  upon  her 
certain  obligations,  among  them  being  one  to  support  the  grantor 
for  and  during  his  natural  life.  After  the  contract  had  been  partly 
performed  bj  the  grantee,  a  deed  was  executed  by  Sarah  Ann 
Elizabeth  Williams  and  Andrew  J.  Little  to  Mrs.  Lillian  M.  Bill- 
ings, conveying  the  same  land  which  was  described  in  the  first 
deed.  The  deed  last  mentioned  recited  the  consideration  to  be 
three  hundred  dollars  (the  receipt  of  which  was  acknowledged), 
and  also  "the  assumption  of  the  obligation  hereinafter  named.^* 
The  habendum  clause  followed  the  description  of  the  property,  and 
contained  the  following:  "To  have  and  to  hold  tke  said  above- 
described  property  unto  the  said  party  of  the  second  part,  her 
heirs,  executors,  administrators,  and  assigns,  in  fee  simple ;  subject 
to  the  following  conditions,  to  wit:  1.  Said  party  of  the  second 
part  agrees  and  undertakes  to  pay  an  indebtedness  due  and  owing 
by  Andrew  J.  Little  to  Z.  W.  Whitney,  amounting  to  $276.00. 
2.  Party  of  the  second  part  agrees  and  undertakes  to  support  and 
care  for  the  said  Andrew  J.  Little  for  and  during  the  period  of 
his  natural  life.  3.  Said  party  of  the  second  part  agrees  not  to 
sell  the  lands  above  described  in  the  lifetime  of  the  said  Andrew 
J.  Little,  without  his  written  consent.  4.  Said  party  of  the  second 
part  agrees  to  account  to  Z.  W.  Whitney,  for  a  period  of  ten  (10) 
years,  for  one  half  of  the  net  proceeds  of  the  peaches  raised  upon 
said  above-described  place.'^  Following  this  was  a  clause  war- 
ranting the  property  unto  the  grantee,  her  heirs,  executors,  and 
assigns,  against  all  persons.  Upon  receiving  this  deed  Mrs.  Billings 
entered  possession  and  complied  with  all  "the  undertakings"  im- 
posed upon  her  by  its  terms,  unless  it  was  tlie  second.  Based  on 
an  alleged  failure  to  support  Andrew  J.  Little,  the  plaintiff  sought 
a  decree  declaring  forfeiture  of  the  estate  and  rescission  of  the 
contract,  or,  if  not  entitled  to  such  relief,  then  to  a  decree  affording 
the  plaintiff  such  relief  as  in  equity  should  be  afforded  him  under 
the  facts,  and  to  have  the  amount  to  be  expended  for  his  support 
and  the  character  of  care  which  he  should  receive  at  the  hands  of  the 
defendant  declared.  The  defendant  denied  that  there  was  any 
breach  of  the  undertaking  to  support  the  grantor,  and  the  evidence 
was  conflicting  upon  the  issue  thus  made.  A  verdict  was  rendered 
2« 
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in  favor  of  the  plaintiff  for  $500,  upon  which  a  decree  was  entered. 
In  the  bill  of  exceptions  the  plaintiff  assigned  error  upon  certain 
portions  of  the  charge  to  the  jury,  and  upon  the  refusal  of  certain 
requests  to  charge. 

1.  Several  of  the  assignments  of  error  complain  of  the  construc- 
tion placed  by  the  judge  upon  the  deed  from  Sarah  Ann  Elizabeth 
Williams  and  Andrew  J.  Little  to  Lillian  M.  Billings,  and,  upon 
such  construction,  his  holding  that  there  was  no  ground  for  for- 
feiture of  the  estate  thereby  granted,  or  rescission  of  the  contract, 
and  restricting  the  jury  to  a  consideration  of  the  allowance  of 
damages  as  for  failure  to  support  Andrew  J.  Little  for  and  during 
his  natural  life.  It  was  urged  by  plaintiff  in  error  that  the  deed 
created  an  estate  on  condition  subsequent,  for  breach  of  which 
forfeiture  of  estate  would  result.  Whether  there  could  be  forfeiture 
of  estate  for  such  cause  would  depend  upon  whether  an  estate  on 
condition  subsequent  was  created  by  the  deed.  Pertinent  to  this 
inquiry  the  remarks  of  Warner,  J.,  in  Thornton  v.  Trammell,  39 
Oa.  202-207,  may  be  quoted:  "What  is  an  estate  upon  condition? 
*An  estate  on  condition  (says  Blackstone),  expressed  in  the  grant 
itself,  is  where  an  estate  is  granted,  either  in  fee  simple  or  other- 
wise, with  an  express  qualification  annexed,  whereby  the  estate 
granted  shall  either  commence,  be  enlarged,  or  be  defeated,  upon 
performance,  or  breach  of  such  qualification  or  condition.  These 
conditions  are,  therefore,  either  precedent  or  subsequent.*  2d  Bl. 
Com.  154.  'A  condition  may  be  created  by  express  words,  which 
is  called  a  condition  in  fact :  as  where  a  feoffment  is  made  of  lands, 
reserving  rent,  payable  on  a  certain  day,  upon  condition,  that,  if 
it  be  not  paid  on  the  day,  the  feoffor  may  re-enter,  etc.  And  note, 
that  it  is  a  general  note,  that  a  condition  which  destroys,  or  defeats 
the  estate,  or  grant,  is  to  be  construed  strictly.*     2  Bacon*s  Ab. 

279,  title  conditions.  *My  Lord  Coke  says  that,  by  inserting  the 
word  condition,  or  sub-condition,  conditions  are  most  properly 
created;  but  there  are  also  other  words,  says  he,  that  will  do  as 
effectually  as  the  word  proviso :  but  then  it  must  not  depend  upon 
another  sentence :  also  the  words  must  be  those  of  the  grantor,  and 
compulsory,  to  enforce  the  grantee  to  do  some  act.*    2  Bacon's  Ab. 

280.  See  2268-2269  sections  of  the  Revised  Code.  'The  law  in- 
clines (as  declared  by  the  latter  section  of  the  Code)  to  construe 
conditions  to  be  subsequent,  rather  than  precedent,  and  to  be  reme- 
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died  by  damages  rather  than  by  forfeiture/  Conditions  subsequent, 
says  Chancellor  Kent,  are  to  be  constraed  strictly,  because  they 
tend  to  destroy  estates;  and  the  rigorous  exaction  of  them  is  a 
species  of  summum  jus,  and,  in  many  cases,  hardly  reconcilable 
with  conscience.  4  Kent's  Com.  129.  If  it  be  doubtful,  says  the 
same  learned  author,  whether  a  clause  in  a  deed  be  a  covenant  or  a 
condition,  the  court  will  incline  against  the  latter  construction ;  for 
a  covenant  is  far  preferable  to  the  tenant.  4  Kent's  Com.  132." 
In  Warvelle  on  Eeal  Property,  §  312,  it  is  said:  "Covenants,  like 
conditions,  do  not  depend  upon  precise  or  technical  words,  and 
whatever  shows  the  intent  of  the  parties  to  bind  themselves  to  the 
performance  of  a  stipulation  may  be  dfeemed  a  covenant,  without 
regard  to  form  or  expression.  A  covenant  or  condition  may  be 
created  by  the  same  words.  Hence,  while  if  a  condition  is  plainly 
manifest  it  must  prevail,  yet,  if  it  be  doubtful  whether  a  clause 
imports  a  covenant  or  a  condition,  or  if  the  language  employed  is 
not  in  form  either  a  covenant  or  condition,  the  effect  accorded  will 
be  that  of  a  covenant  and  not  a  condition.''  In  Thompson  v.  Hart, 
133  Ga.  540  (66  S.  E.  270),  it  was  held:  "A  deed  will  not  be  con- 
strued as  a  grant  on  condition  subsequent,  unless  the  language  used 
by  express  terms  creates  an  estate  on  condition,  or  unless  the  intent 
of  the  grantor  to  create  a  conditional  estate  is  manifest  from  a 
reading  of  the  entire  instrument."  In  Koch  r.  Streuter,  232  111. 
594  (83  X.  E.  1072),  it  was  held:  "Xo  particular  form  of  words 
is  essential  to  create  a  condition,  but  it  is  essential  that  the  in- 
tention to  create  it  shall  be  clearly  shown  by  some  words.  If  from 
the  language  employed  in  a  deed  it  is  doubtful  whether  the  clause 
creates  a  condition  or  a  covenant,  it  will  be  construed  a  covenant. 
The  rule  that  where  clauses  are  susceptible  of  different  construc- 
tions that  construction  will  be  adopted  which  is  most  favorable  to 
the  grantee  obtains  in  case  of  doubt  as  to  whether  the  clause  creates 
a  condition  or  covenant  An  important  consideration  in  determin- 
ing whether  a  clause  is  a  condition  subsequent  or  something  else 
is  the  presence  or  absence  of  a  re-entry  clause  by  the  grantor  or 
his  heirs,  or  of  forfeiture  of  the  estate  for  breach  of  condition."  In 
Minard  v.  Del.  &c.  R.  Co.,  139  Fed.  60,  it  was  said:  "In  an  action 
in  ejectment  brought  by  a  grantor  to  recover  possession  of  land 
because  certain  provisions  in  his  deed,  alleged  to  be  conditions 
subsequent,  had  been  violated  by  the  grantee's  assigns,  held,  that 
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whether  the  provisions  of  the  deed  referred  to  are  covenants  or  con- 
ditions is  to  be  ascertained  by  a  construction  of  the  entire  deed  for 
.  the  purpose  of  ascertaining  therefrom  the  intention  of  the  parties, 
and  this  regardless  of  the  technical  meaning  of  the  terms  em- 
ployed ;  and  that  if  it  appear  doubtful  whether  the  terms  used  import 
covenants  or  conditions,  courts  of  law  always  incline  to  construe 
them  to  be  covenants  in  order  to  avoid  a  forfeiture  of  the  estate.'* 
See  Devlin  on  Deeds,  §§  970,  970a,  970b;  Zweig  v.  Sweedler,  140 
X.  Y.  App.  Div.  319  (125  N.  Y.  Supp.  171) ;  Cox  v.  Combs,  51 
Tex.  Civ.  App.  346  (111  S.  W.  1069) ;  Harris  v.  Rather  (Tex.  Civ. 
App.),  (134  S.  W.  754).  Under  the  authorities  cited,  the  stipula- 
tions in  the  deed  under  consideration,  relied  upon  by  the  plaintiff 
in  error  to  support  the  contention  that  the  instrument  created  an 
estate  upon  condition,  are  to  be  construed  in  connection  with  the 
entire  instrument,  looking  always  to  the  intention  of  the  parties, 
giving  to  any  technical  words  employed  the  meaning  intended  by 
the  parties,  so  far  as  ascertainable  from  the  instrument,  rather  than 
iheir  technical  meaning;  and  if,  upon  a  strict  construction  of  the 
deed  in  its  entirety  (there  being  no  express  words  of  defeasance), 
it  should  be  doubtful  whether  the  instrument  created  an  estate 
upon  condition  subsequent,  or  the  words  employed  imported  cove- 
nant, the  latter  construction  should  be  adopted.  The  instrument 
declares  that  the  property  shall  be  held  "subject  to  the  following 
conditions.'*  Then  follows  a  statement  of  four  separate  things 
which  the  grantee  "agrees"  to  do.  Agreements  to  assume  debts  of 
the  grantor,  to  support  him  for  life,  to  account  for  the  proceeds  of 
products  from  the  land,  and  not  to  sell  the  land  during  the  life  of 
the  grantor  import  covenant.  By  accepting  the  deed  containing 
such  provisions  the  grantee  committed  himself  to  their  perform- 
ance. Kytle  v.  Kytle,  128  Ga.  387  (57  S.  E.  748).  Again,  the 
things  specified  to  be  done  differed  in  character  and  time  of  per- 
formance, so  that  some  of  them  could  remain  partly  executed  but 
still  executory,  while  others  might  have  been  fully  performed,  as 
in  the  present  case.  Treating  the  clause,  "subject  to  the  following 
conditions,**  as  one  of  covenant,  it  would  be  no  hardship,  after  full 
performance  of  some  of  the  things  stipulated  to  be  done,  to  award 
damages  or  the  like  for  the  breach  of  any  that  remained  executory ; 
but  treating  the  clause  as  intended  to  accomplish  a  grant  upon 
condition  subsequent,  if  for  a  breach  of  any  one  of  the  stipulations 
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forfeiture  should  arise,  it  could  create  such  a  hardship  as  would 
suggest  that  if  the  parties  had  intended  any  such  result  it  would 
have  been  expressly  stated.  While  "conditions"  has  a  technical 
meaning,  it  is  manifest  from  a  consideration  of  the  entire  instru- 
ment that  it  was  not  so  used  in  this  instrument.  It  was  employed 
in  the  habendum  clause  merely  to  denote  the  four  covenants  speci- 
fied therein,  while  for  the  purpose  of  denoting  the  same  things  the 
word  "obligation"  was  employed  in  stating  the  consideration  of  the 
deed.  The  words  "conditions"  and  "obligation"  have  different 
technical  meanings ;  and  if  thus  applying  them  to  denote  the  same 
things  has  any  significance,  it  shows  that  the  words  were  not  used 
in  a  technical  sense.  Construed  in  its  entirety,  the  deed  is  not  to 
be  construed  as  one  creating  an  estate  on  condition  subsequent,  but 
the  clause  specifying  the  things  to  be  performed  by  the  grantee  is 
to  be  regarded  as  a  clause  of  covenant.  The  principles  upon  which 
this  decision  has  been  rendered  are  recognized  in  the  cases  of 
Jones  v.  Williams,  132  Ga.  782  (64  S.  E.  1081),  and  Wilkes  v. 
Groover,  138  Ga.  407  (75  S.  E.  353).  But  on  account  of  express 
provisions  contained  in  each  of  the  deeds  under  construction  in 
those  cases,  to  the  effect  that  forfeiture  should  result  from  failure  to 
perform  the  things  imposed  upon  the  grantee,  the  instruments  were 
held  to  create  estates  upon  condition  subsequent,  defeasible  upon 
breach  of  the  conditions.  The  instruments  involved  in  those  cases 
were  essentially  different  from  that  now  under  consideration,  which 
contained  no  express  language  to  the  effect  that  there  should  be  a 
forfeiture  of  edtate  upon  failure  of  the  grantee  to  perform  the  obli- 
gations imposed  upon  him. 

2.  As  ruled  in  the  preceding  division,  the  deed  did  not  create 
an  estate  upon  condition  subsequent.  It  follows  that  there  could  be 
no  forfeiture  of  estate  on  the  ground  of  breach  of  condition.  An- 
drew J.  Little  had  died  before  the  trial,  and  any  damage  which 
might  flow  from  a  breach  of  the  covenant  to  support  him  was  as- 
certainable. There  was  no  evidence  that  the  defendant  was  insol- 
vent. If,  ordinarily,  it  would  be  proper  to  give  consideration  to 
insolvency  of  the  grantee  or  inability  to  ascertain  the  damage  which 
would  result  from  a  breach  of  the  contract  in  determining  whether 
rescission  should  be  allowed  for  the  breach  of  covenant,  the  absence 
of  evidence  on  those  subjects  in  the  present  case  eliminates  such 
matters  from  consideration.    The  only  remaining  question,  there- 
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fore,  is,  will  rescission  be  allowed  for  mere  breach  of  contract  to 
support  Andrew  J.  Little  during  his  natural  life.  This  must  be 
answered  in  the  negative.  Brand  v.  Power,  110  Oa.  522  (36  S.  E. 
53) ;  Kytle  v.  Eytle,  supra;  Davis  v.  Davis,  135  Oa.  116  (69  S.  E. 
172).  The  judge  did  not  err  in  restricting  the  jury  by  his  charge 
to  a  consideration  of  the  allowance  of  damages. 
Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur. 


IIcGHEs  V.  Ellis. 


Atkixsox,  J.  Oil  July  4th,  1907,  Nancy  E.  Hughes,  widow  and  sole  heir 
of  J.  M.  Hughes,  executed  a  deed  to  Elizabeth  C.  Ellis.  The  considera- 
tion recited  was  natural  love  and  affection,  one  dollar  in  hand  paid, 
"and  for  the  purpose  of  carrying  out  an  often-expressed  purpose  of  the 
said  J.  M.  Hughes  in  his  lifetime."  The  deed  purported  to  convey  to  the 
grantee  for  and  during  her  natural  life  **what  is  known  as  the  home* 
place  on  the  farm  of  said  J.  M.  Hughes  whereon  he  lived  at  the  time  of 
his  death,"  embracing  a  niunber  of  designated  lots  containing  420  acres, 
more  or  less.  Immediately  following  the  designation  of  the  lots  there 
occurred  in  the  deed  the  words,  "reserving,  keeping,  and  retaining  unto 
myself  the  right  to  a  home  with  said  party  of  the  second  part,  either  in 
the  dwelling-house  where  said  J.  M.  Hughes  lived  at  the  time  of  his 
death,  or  in  any  other  house  already  built  or  that  may  be  built  on  said 
lands  and  occupied  by  said  party  of  the  second  part  during  my  lifetime ; 
to  have  and  to  hold  said  tract  or  parcel  of  land  together  with  all  and 
singular  the  rights,  privileges,  and  appurtenances  thereto  belonging  or  in 
any  wise  appertaining,  to  the  only  proper  use,  benefit,  and  behoof  of  said 
party  of  the  second  part  for  and  during  her  natural  life,  subject  to 
the  reservation  of  a  home  for  myself  during  my  natural  lifetime  as 
hereinbefore  specified,  and  the  rents  coming  in  from  said  place  the 
present  year,  which  do  not  pass  under  this  deed."    Held: 

1.  The  deed  conveyed  to  the  grantee  a  life-estate,  with  a  reservation  of  the 
right  of  the  grantor  to  live  on  the  land  as  a  home;  and  if  the  conduct 
of  the  grantee  is  such  that  the  grantor  can  not  peaceably  and  com- 
fortably live  in  the  house,  the  remedy  of  the  grantor  is  an  action  for 
damages,  and  not  for  rescission  of  the  deed.  The  fact  that  the  grantee 
had  no  other  property  than  the  property  described  in  the  deed,  and  was 
insolvent,  does  not  alter  the  case. 

2.  The.  petition  was  properly  dismissed  on  general  demurrer. 

Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur. 
Febbuaby  11,  1913. 

Equitable   petition.     Before   Judge  Morris.     Forsyth   superior 

court.    August  29,  1911. 

J,  P,  Broole  and  Bell  &  Ellis,  for  plaintiff. 

C.  L,  Harris  and  Goher  &  Griffin,  for  defendant. 
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WESTERN  &  ATLANTIC  RAILROAD  CO.  v.  MAYNARD. 

1.  A  railroad  company  must  exercise  ordinary  care  in  the  operation  of  its 
locomotive,  to  prevent  the  spread  of  fire;  and  in  determining  whether 
such  care  has  «been  exercised,  it  is  proper  to  take  into  consideration, 
together  with  other  circimistances  then  prevailing,  the  speed  of  the 
train,  the  condition  of  the  weather,  as  whether  it  was  dry  or  windy,  the 
inflammable  character  of  the  property  near  the  track,  the  fuel  used, 
and  the  use  of  an  unusual  amount  of  steam  whereby  an  undue  quantity 
of  sparks  were  emitted. 

2.  The  failure  to  observe  the  statute  with  respect  to  checking  the  speed 
of  a  locomotive  approaching  a  public-road  crossing  is  negligence  with 
respect  to  injuries  occurring  on  a  crossing,  but  is  irrelevant  in  a  suit 
for  setting  fire  to  adjoining  property,  unless  it  is  made  to  appear  that 
a  proximate  cause  of  the  fire  was  the  failure  to  check  the  train. 

3.  **The  measure  of  diligence  which  the  law  places  upon  a  railroad  com- 
pany, in  respect  to  the  providing  and  keeping  in  repair  of  spark-arres- 
ters or  other  appliances  for  the  prevention  of  fire,  is  to  use  ordinary 
care  and  diligence  to  apply  to  its  engines  the  best  appliances  in  general 
use,  the  use  of  which  is  consistent  with  the  practicable  operation  of  its 
engines,  and  to  use  reasonable  care  and  skill  in  keeping  the  same  in 
good  order." 

4.  It  is  error  to  charge  that  it  is  the  duty  of  a  railroad  company  in  the 
operation  of  its  locomotives  to  use  such  fuels  as  are  in  general  use  by 
first-class  railroads. 

5.  The  charge  complained  of  is  not  subject  to  the  criticism  that  it  amoimted 
to  an  instruction  that  the  plaintiff  was  entitled  to  recover  upon  proof 
of  the  destruction  of  the  property  by  fire,  regardless  of  the  source  of 
ignition. 

6.  As  another  trial  will  be  had,  it  is  not  necessary  to  decide  the  effect 
of  an  occurrence  at  the  trial,  which  is  not  likely  to  be  repeated. 

Febbuabt  11,  1913. 

Action  for  damages.  Before  Judge  Fite.  Whitfield  superior 
court.    September  7,  1911. 

Tye,  Peeples  &  Jordan  and  Maddox,  McCamy  £  Shumate,  for 
plaintiff  in  error. 

W.  E.  Mann  and  W.  C.  Martin,  contra. 

Evans,  P.  J.  The  suit  is  to  recover  damages  of  a  railroad  com- 
pany for  the  destruction  of  the  plaintiff^s  property  by  fire  caused 
by  the  emission  of  lighted  cinders  from  a  locomotive  of  the  de- 
fendant, while  passing  her  property.  The  defendant  was  alleged  to 
have  been  negligent  in  failing  to  provide  proper  appliances  and 
proper  fuel,  and  in  the  operation  of  tlie  locomotive.  Demurrers 
to  the  petition  were  overruled.  A  verdict  was  returned  against 
the  defendant,  which  the  court  refused  to  vacate  on  motion  for 
new  trial. 
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1.  A  railroad  company  in  the  operation  of  its  trains  is  not  only 
bound  to  exercise  ordinary  care  in  equipping  its  locomotives  and 
keeping  them  in  a  proper  condition  to  be  run  with  ordinary  safety, 
so  as  to  prevent  the  emission  of  sparks,  but  it  is  also  bound  to 
observe  ordinary  -care  in  the  management  and  operation  of  its  loco- 
motives so  as  to  avoid  the  scattering  of  lighted  cinders,  the  probable 
effect  of  which  is  ta  communicate  fire  to  adjacent  property.  East 
Tennessee^  Virginia  &  Georgia  Railway  Company  v.  Hesters,  90 
Oa  11  (15  S.  E.  828).  Ordinary  care  in  the  operation  of  a  loco- 
motive is  a  relative  term;  and  in  determining  whether  such  care 
has  been  exercised,  it  is  proper  to  take  into  consideration,  together 
with  other  circumstances  then  prevailing,  the  speed  of  the  train, 
the  condition  of  the  weather,  as  whether  it  was  dry  or  windy,  the 
inflammable  character  of  the  property  near  the  track^  the  fuel  used, 
and  the  use  of  an  unusual  amount  of  steam  whereby  an  undue 
quantity  of  sparks  were  emitted.  33  Cyc.  1337.  It  is  proper,  in 
an  action  against  a  railroad  company  to  recover  damages  for  loss 
by  fire  alleged  to  have  been  caused  by  the  negligent  operation  of  its 
locomotive,  to  aver  and  prove  these  circumstances  as  bearing  on  the 
responsibility  of  the  railroad  company  for  the  destruction  of  prop- 
erty by  fire  communicated  by  cinders  thrown  from  its  locomotives. 
It  was  therefore  not  error  to  overrule  special  demurrers  praying 
that  such  allegations  be  stricken  from  the  petition. 

2.  The  failure  to  observe  the  statute  with  respect  to  checking 
the  speed  of  a  locomotive  approaching  a  public-road  crossing  is 
negligence  with  respect  to  injuries  occurring  on  a  crossing,  but  is 
irrelevant  in  a  suit  for  setting  fire  to  adjoining  property,  unless  it 
is  made  to  appear  that  a  proximate  cause  of  the  fire  was  the  failure 
to  check  the  train.  This  was  not  done,  and  this  allegation  should 
have  been  stricken  on  demurrer  pointing  out  its  defect  in  this 
respect. 

3.  The  court  charged:  "I  charge  you  that  it  was  the  duty  of 
the  defendant  company  to  have  its  engines  equipped  with  such 
spark-arresters  and  to  use  such  fuels  as  are  in  general  use  by  first- 
class  railroad  companies,  and  to  use  all  ordinary  care  and  reason- 
able diligence  in  operating  the  same,  so  as  not  to  injure  or  destroy 
the  property  of  another;  if  it  has  done  this,  then  the  plaintiff  can 
not  recover ;  but  if  it  has  not  done  so,  and  the  property  was  set  on 
fire  and  destroyed  in  consequence  thereof,  then  she  can  recover.*' 
In  some  of  the  reported  cases  may  be  found  the  expression  that  a 
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railroad  company  must  equip  its  engines  with  such  spark-arresters 
as  are  in  general  use  by  first-class  railroad  companies,  but,  as 
pointed  out  in  Southern  Railway  Company  v.  Thompson,  129  (?a. 
367  (58  S.  E.  1044),  this  is  an  inadvertent  statement  of  the 
rule.  As  there  stated:  "The  measure  of  diligence  which  the  law 
places  upon  a  railroad  company,  in  respect  to  the  providing  and 
keeping  in  repair  of  spark-arresters  or  other  appliances  for  the  pre- 
vention of  fire,  is  to  use  ordinary  care  and  diligence  to  apply  to  its 
engines  the  best  appliances  in  general  use,  the  use  of  which  is  con- 
sistent with  the  practicable  operation  of  its  engines,  and  to  use 
reasonable  care  and  skill  in  keeping  the  same  in  good  order/' 

4.  Exception  is  also  taken  to  the  charge  in  the  preceding  par* 
agraph,  as  imposing  an  absolute  duty  on  the  defendant  company 
to  use  such  fuels  as  are  in  general  use  by  first-class  railroad  com- 
panies. We  think  this  exception  is  good.  There  are  many  kinds  of 
fuels  used  for  generating  steam  in  railroad  locomotives.  Some  rail- 
road companies  use  oil,  and  in  the  selection  of  this  fuel  one  of  the 
considerations  is  to  escape  the  scattering  of  cinders.  Some  roads 
use  anthracite,  others  use  bituminous  coal,  and  still  others  use 
wood.  The  evidence  does  not  disclose  what  form  of  fuel  is  in  gen- 
eral use  by  first-class  railroad  companies.  The  law  does  not  require 
of  a  railroad  company  that  it  shall  use  a  particular  fuel  in  the 
operation  of  its  locomotives,  but  it  does  require  that  ordinary  and 
reasonable  care  shall  be  exercised  in  providing  proper  fuel  under 
all  the  circumstances.  The  principle  of  law  as  to  this  matter  has 
been  aptly  stated  by  Douglas,  J.,  in  Raleigh  Hosiery  Company  v. 
Raleigh  &c.  R.  Co.,  131  N.  C.  238  (42  S.  E.  602) :  "The  most 
that  courts  can  say  is  that  if  a  railroad  company  or  any  one  else 
fails  to  use  such  reasonable  care  in  the  selection  and  use  of  its  fuel 
and  machinery  as  a  man  of  ordinary  prudence,  dealing  with  his 
own  affairs,  and  having  a  due  regard  for  the  rights  and  safety  of 
his  fellow  man,  would  use,  then  such  failure  becomes  actionable 
negligence.  This  is  but  an  exemplification  of  the  ancient  maxim, 
*Sic  utere  tuo  ut  alienum  non  laedas.'^'  It  has  frequently  been 
held  that  it  is  error  for  a  court  to  instruct  a  jury  that  a  specific  act 
would  amount  to  an  exercise  of  ordinary  care,  when  the  law  does 
not  pronounce  such  to  be. 

5.  A  charge  to  the  effect  ttat  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  her  property  was  destroyed  by  fire  as  she  con- 
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tends,  and  that  when  this  is  made  to  appear  the  presumption  of 
negligence  is  against  the  defendant,  is  not  open  to  the  criticism  of 
being  understood  by  the  jury  to  mean  that  upon  proof  of  the  burn- 
ing, without  more,  the  plaintiff  could  recover.  There  was  but  one 
contention  of  the  plaintiff,  and  that  was  that  her  house  had  been 
destroyed  by  fire  communicated  to  her  property  by  the  negligent 
operation  of  the  defendant's  locomotive. 

6.     As  there  is  to  be  another  trial,  it  is  unnecessary  to  comment 
on  an  occurrence  which  happened  on  the  last  trial,  and  which  the 
defendant  claims  to  have  been  prejudicial.     The  nature  of  it  is 
such  that  it  will  not  probably  happen  again. 
Judgment  reversed.    Beck,  J,,  absent.    The  other  Justices  concur. 


ALABAMA  GREAT  SOUTHERN  RAILROAD  COMPANY  v. 
McKEXZIE  et  al. 

1.  If  a  shipper  does  not  route  his  shipment,  the  carrier  may  select  the 
route  if  there  be  more  than  one.  But  he  must  exercise  the  option  of 
selection  reasonably  under  the  circumstances,  to  the  best  interests  of 
the  consignee  and  shipper,  and  not  to  their  disadvantage  unless  in  g^ood 
faith  and  under  circumstances  whicn  seem  to  require  it. 

2.  Where  a  carrier  offers  delivery  of  goods  to  a  consignee  who  refuses  to 
accept  them,  the  carrier  is  chargeable  with  the  duty  of  notifying  the 

'  shipper  with  reasonable  promptness  that  the  goods  are  held  subject  to 
his  order.  The  perishable  nature  of  the  goods  will  not  excuse  the 
omission  of  the  carrier  to  give  this  notice  where  it  is  practicable  to  do  so, 
and  will  not  authorize  the  carrier  to  sell  them. .  If  the  carrier  does  sell 
them  without  notice  when  it  is  practicable  to  give  such  notice,  such 
sale  is  a  conversion,  and  makes  the  carrier  liable  for  the  value  of  the 
goods  at  the  time  of  his  dereliction  of  duty.  And  where  the  carrier 
sells  without  notice  to  the  shipper,  the  burden  is  on  him  to  show  in- 
ability to  communicate  with  the  shipper,  as  woll  as  an  emergent  con- 
dition requiring  a  sale  to  prevent  loss. 

(a)  The  facts  of  this  case  do  not  bring  it  within  the  operation  of  the 
Civil  Code,  §  2758,  even  if  that  section  be  applicable  to  a  shipment  be- 
tween points  in  other  States. 

( 6 )  The  charge  of  the  court  on  the  measure  of  damages  was  more  favorable 
to  the  defendant  than  it  was  entitled  to,  and  under  the  facts  will  not 
require  a  new  trial,  though  it  was  not  entirely  accurate. 

3.  A  witness  with  twenty  years  experience  in  the  business  of  handling, 
buying,  Und  selling  fruit,  and  who  professes  to  know  from  given  data 
the  cause  of  decay  in  a  shipment  of  peaches,  may  qualify  as  an  expert. 
The  ultimate  weight  to  be  given  to  his  opinion  is  for  the  jury,  who 
may  accept  it  or  reject  it,  and  act  upon  their  own  judgment  as  applied 
to  the  general  evidence  in  the  case. 
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4.  In  an  action  for  damages  accruing  from  delay  in  transportation,  it  is  a 
proper  matter  of  inquiry  as  to  the  time  ordinarily  required  for  carriage 
between  two  points,  the  preparations  made  by  the  carrier,  the  effort 
at  dispatch,  the  character  of  the  freight,  and  kindred  circumstances. 

5.  The  evidence  supports  the  verdict,  and  the  grounds  of  the  motion  for 
new  trial  present  no  sufficient  reason  for  disturbing  the  verdict. 

Februaby  11,  1913. 

Action  for  damages.  Before  Judge  Kte.  Dade  superior  court. 
September  19,  1911. 

Maddox,  McCamy  &  Shumate,  for  plaintiff  in  error. 

Foust,  Payne  &  Tatum,  contra. 

Evans,  P.  J.  McKenzie  and  Towers  sued  the  Alabama  Great 
Southern  Railroad  Company  to  recover  damages  resulting  from  a 
failure  to  promptly  transport  a  car-load  of  peaches  from  Fort 
Payne,  Alabama,  to  Providence,  Ehode  Island.  It  was  alleged  that 
the  defendant  was .  negligent  in  that  it  failed  to  transport  the 
peaches  within  a  reasonable  time,  and  to  keep  the  car  properly  re- 
frigerated. When  the  peaches  were  tendered  to  the  consignee  he 
refused  to  accept  them,  because  of  their  damaged  condition.  They 
were  afterwards  sold  by  the  railroad  company,  and  the  net  proceeds 
were  insufficient  to  pay  the  freight  charges.  The  jury  returned  a 
verdict  for  the  plaintiffs.  A  motion  for  new  trial  was  made  by  the 
defendant,  and  was  overruled. 

1.  The  consignor  did  not  route  the  peaches,  and  it  appeared 
that  the  initial  carrier  had  a  choice  of  routes.  Where  a  carrier  has 
an  option  in  the  selection  of  routes,  he  must  exercise  it  reasonably 
under  the  circumstances  to  the  best  interests  of  the  consignee  and 
the  shipper;  it  would  be  a  breach  of  contract  to  exercise  it  to  the 
disadvantage  of  the  consignee  or  shipper,  unless  this  be 'done  in 
good  faith  and  under  circumstances  which  seem  to  require  it. 
Stewart  v.  Comer,  100  Qa.  754  (28  S.  E.  461,  62  Am.  St.  E.  353). 
One  of  the  issues  in  the  case  was  the  proper  routing  of  the  peaches, 
and  whether  there  was  a  delay  in  transportation,  consequent  upon 
such  routing,  proximately  causing  the  damage  complained  of ;  and 
the  court  did  not  err  in  giving  an  instruction  conveying  this  legal 
proposition. 

2.  A  bailment  of  goods  to  a  carrier  confers  no  power  of  sale; 
the  contract  relates  to  their  transportation,  and  the  carrier  has  no 
implied  right  to  sell  them  under  ordinary  circumstances.  If  the 
consignee  rejects  the  goods,  the  carrier^s  liability  as  such  ceases. 
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and  he  becomes  liable  as  warehouseman.  As  such  warehouseman 
he  is  chargeable  with  the  duty  of  notifying  the  consignor  of  the 
consignee's  refusal  to  accept  the  goods,  and  with  the  further  duty 
of  holding  the  same  subject  to  the  order  of  the  consignor.  Ameri- 
can Sugar  Refining  Company  v.  McOhee,  96  Oa.  27  (21  S.  E.  383). 
It  matters  not  whether  the  cause  of  the  rejection  of  the  goods  by 
the  consignee  be  attributed  to  their  damaged  condition  or  to  the 
consignee's  arbitrary  refusal  to  accept  delivery.  A  consignee  can 
not  abandon  the  goods  to  the  carrier  because  they  may  be  in  a 
damaged  condition,  where  that  condition  is  not  such  as  to  practi- 
cally destroy  their  value.  WilensJcy  v.  Central  of  Georgia  Railway 
Company,  136  Ga.  889  (72  S.  E.  418,  25  Ann.  Cas.  271).  When 
the  carrier  offers  delivery  to  a  consignee  who  refuses  to  accept  the 
goods,  the  carrier  is  chargeable  with  the  duty  of  notifying  the 
shipper  that  the  goods  are  held  subject  to  his  order.  After  re- 
jection by  the  consignee  the  carrier  holds  the  goods  for  the  con- 
sigjnor ;  and  it  would  be  a  breach  of  trust  for  the  carrier  to  sell  the 
shipper's  goods  without  notice  to  him,  unless  the  stress  of  circum- 
stances be  such  as  to  justify  the  carrier  in  assuming  the  place  of 
the  owner  respecting  the  preservation  of  the  goods  or  the  protection 
of  the  owner.  An  exception  to  the  general  rule  which  permits  a 
carrier  to  sell  the  goods  in  case  of  an  emergency  was  first  evolved  in 
fixing  the  liability  of  a  carrier  by  sea.  The  reason  of  the  rule  is 
thus  succinctly  stated  by  Cockbum,  C.  J.,  in  Notara  v,  Henderson, 
L.  E.  5  Q.  B.  346:  "In  every  contract  to  carry  freight  there  is  an 
implied  obligation  on  the  part  of  the  shipowner  that  in  the  event 
of  any  disaster  happening  to  the  ship  or  cargo  in  a  port  where  cor- 
respondence can  not  be  had  with  the  freighter,  the  master  shall  act 
as  his  agent  and  use  his  best  efforts  for  the  protection  and  preserva- 
tion of  the  cargo.  He  must  in  such  an  emergency  put  himself  in 
the  place  of  the  owner  of  the  cargo,  and  do  what  the  latter,  as  a 
prudent  man,  would  himself  do  for  his  own  interest  if  he  were 
present.''  The  exception  rests  upon  an  impossibilify  to  give  notice 
to  the  shipper,  and  an  emergent  condition  requiring  the  prompt 
exercise  of  discretion  by  the  carrier.  Though  the  goods  be  perish- 
able, nevertheless  the  shipper  must  be  notified,  whenever  practica- 
ble, before  the  carrier  may  legally  sell  them.  "In  order  to  justify 
the  act  of  the  carrier  in  making  a  sale  of  the  goods,  and  to  establish 
his  title  to  them,  the  purchaser  must  show  that  there  was  a  necee- 
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sity  for  the  sale,  arising  from  the  perishable  nature  of  the  property, 
which  made  its  preservation  for  the  owner  impracticable,  or  that, 
from  that  or  some  other  cause,  it  was  neither  possible  to  proceed 
with  its  transportation  nor  to  store  it;  that  the  carrier  has  acted 
in  good  faith  and  with  sound  discretion;  and  that  it  was  im- 
possible to  communicate  with  the  owner  and  to  receive  instructions 
from  him  as  to  the  course  to  be  p.ursued,  without  occasioning  a 
delay  which  the  circumstances  and  condition  of  the  property  would 
not  admit.  And  whether,  under  all  the  circumstances,  these  con- 
ditions existed  to  justify  the  sale,  is,  when  the  action  is  one  at  law, 
a  question  of  fact  to  be  determined  by  the  jury,  under  proper  in- 
structions by  the  court/^    2  Hutchinson  on  Carriers,  §  790. 

The  evidence  discloses  that  no  effort  was  made  by  the  carrier  to 
notify  the  shipper  that  the  consignee  had  rejected  the  peaches.  Of 
his  own  motion  the  carrier  sold  the  peaches  two  or  three  days  after 
their  rejection  by  the  consignee,  and  the  net  amount  of  the  sale  was 
$227.07,  which  was  insufficient  to  pay  the  freight  charges.  In  this 
day  of  progress,  when  the  whole  country  is  traversed  by  a  network 
of  wires,  we  can  not  assume  that  instant  telegraphic  communication 
with  the  shipper  was  impossible.  The  burden  was  on  the  carrier 
to  show  that  it  was  impossible  or  impracticable  to  notify  the 
shipper,  and  the  testimony  fails  to  disclose  that  any  effort  was  made 
by  the  carrier  to  notify  the  shipper  that  the  peaches  had  been 
refused  by  the  consignee.  A  sale  under  these  circumstances  would 
amount  to  a  conversion;  and  if  the  carrier's  negligence  was  re- 
sponsible for  the  deteriorated  condition,  he  would  be  liable  for  the 
market  value  of  the  peaches.  The  measure  of  damages  laid  down 
by  the  court  was  more  favorable  to  the  carrier  than  he  was  entitled 
to  have  presented;  and  as  the  market  value  of  the  peaches  was 
proved  to  be  much  in  excess  of  the  verdict,  the  instruction  of  the 
court  on  the  subject,  though  not  altogether  accurate,  should  not 
cause  a  new  trial. 

We  have  before  us  section  2758  of  the  Civil  Code,  which  provides 
that  whenever  the  property  transported  is  fruit,  and  it  is  not  de- 
livered, the  same  may  be  sold  at  public  outcry  on  24  hours  notice 
of  sale.  Even  if  this  section  be  applicable  to  a  shipment  between 
points  located  in  other  States,  or  to  any  interstate  shipment,  the 
range  of  the  evidence  does  not  bring  the  case  within  its  terms. 

3.     A  witness  who  had  twenty  years  experience  in  the  handling 
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of  fruit  as  a  dealer,  during  which  time  he  had  received  many  ship- 
ments by  rail,  and  who  inspected  the  peaches  shortly  after  the 
arrival  at  destination,  after  testifying  about  the  size,  color,  and 
condition  of  the  peaches,  was  permitted  to  give  his  opinion  that  the 
peaches  were  in  a  decayed  or  unsound  condition  because  they  were 
so  long  in  transit.  This  testimony  was  objected  to  on  the  ground 
that  the  witness  did  not  qualify  as  an  expert,  and  gave  no  facts 
upon  which  his  opinion  was  based.  An  expert  is  one  who  by  habits 
of  life  and  business  has  a  peculiar  skill  iir  forming  an  opinion  on 
the  subject  in  dispute.  White  v.  Clements,  39  Oa.  232.  The  wit- 
ness was  an  experienced  fruit  dealer,  and  his  testimony  concerned 
a  matter  within  the  scope  of  his  business;  and  we  think  he  suffi- 
ciently qualified  as  an  expert  witness.  The  basis  of  the  opinion 
of  an  expert  witness  is  upon  facts  within  the  knowledge  of  the 
witness  as  observed  by  him,  or  upon  facts  hypothetically  stated. 
When  the  testimony  of  an  expert  witness  is  offered,  and  objection  is 
made  to  his  qualification  to  testify  as  such,  this  preliminary  ques- 
tion is  to  be  decided  by  the  court.  Xo  fixed  rule  or  nice  distinction 
can  be  established  by  which  the  trial  judge  shall  determine  the 
exact  amount  of  knowledge,  experience,  and  skill  a  witness  must 
have  before  he  can  qualify  as  an  expert.  After  the  evidence  is  in, 
the  ultimate  weight  to  be  given  to  it  is  for  the  jury,  who  may 
accept  it,  or  reject  it  and  act  upon  their  own  judgment  as  applied 
to  the  general  evidence  in  the  case.  The  Conqueror,  166  U.  S.  110, 
133  (17  Sup.  Ct.  510,- 41  L.  ed.  937).  The  accuracy  or  inaccuracy 
of  the  expert's  deduction  is  not  a  criterion  for  or  against  the 
admissibility  of  the  evidence. 

4.  The  plaintiffs  were  pressing  the  contention  that  the  defend- 
ant company  recognized  that  iruit  was  entitled  to  receive  and  did 
receive  more  rapid  transportation  than  freight  which  was  not  of  a 
perishable  nature,  and  asked  a  witness  if  the  railroad  company  be- 
tween the  initial  and  delivery  points  of  this  sliipment  did  not  give 
a  preference  to  fruit  over  other  classes  of  freight.  The  witness 
made  answer  that  "they  claim  to  put  on  the  fast  through  train.*' 
This  evidence  was  objected  to,  because  it  evinced  a  purpose  to  set 
up  a  special  contract  when  none  was  alleged.  We  do  not  think 
so.  The  purpose  of  this  testimony,  and  its  clear  import,  was  not 
to  set  up  a  special  contract  for  this  shipment,  but  to  develop  facts 
as  tending  to  show  that  the  carrier  classified  perishable  goods  dif- 
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ferently  from  non-perishable  goods,  and  furnished  transportation 
facilities  in  keeping  with  such  classification.  In  an  action  for  dam- 
ages accruing  from  delay  in  transportation,  it  is  a  proper  matter 
of  inquiry  as  to  the  time  ordinarily  required  for  carriage  between 
two  points,  the  preparations  made  by  the  carrier,  the  efiEort  at  dis- 
patch, the  character  of  the  freight,  and  kindred  circumstances. 
Columhtis  &  Western  Railway  Company  v.  Flournoy,  75  Oa,  745. 

5.    The  evidence  authorized  the  verdict,  and  the  grounds  of  the 
motion  present  no  suflScient  reason  for  another  trial. 
Judgment  affirmed.    Beck,  J.,  absent.    The  other  Justices  concur. 


Morgan  County  v.  Glass. 

Lumpkin,  J.  1.  Where  the  court  charges  the  substantial  law  of  a  case, 
the  refusal  of  a  request  to  give  a  charge  which  is  itself  inaccurate,  and 
more  favorable  to  the  party  making  it  than  would  be  the  correct  rule  of 
law,  furnishes  no  ground  for  a  new  trial  at  the  instance  of  such  party. 

2.  In  a  suit  to  recover  damages ,  resulting  from  alleged  negligence  Y>n  the 
part  of  a  county  in  not  providing  railings  for  an  approach  to  a  bridge, 
by  reason  of  which  a  horse,  which  had  become  frightened  at  a  hole  in 
the  bridge,  backed  off  of  the  approach  and  caused  injury  to  one  in  the 
buggy  to  which  the  horse  was  attached,  there  was  no  error  in  refusing  -a 
request  to  charge  to  the  effect,  that,  whether  or  not  ordinary  care  on 
the  part  of  the  county  required  the  placing  of  railings  along  the  ap- 
proach, yet  if  the  plaintiff  or  her  driver  knew  that  there  were  no  rail- 
ings there,  or  by  the  exercise  of  ordinary  care  could  have  so  known, 
then,  in  going  upon  said  approach,  they  assumed  all  risk,  and  no  re- 
covery could  be  had  on  account  of  the  absence  of  such  railings.  City  of 
Atlanta  v.  WilsoHy  69  Oa,  644  (27  Am.  R.  396)  ;  Wilson  v.  City  of 
Atlanta,  60  Oa,  473;  City  Council  of  Augusta  v.  Hudson,  94  Oa.  135 
(21  S.  E.  289) ;  Samples  v.  City  of  Atlanta,  95  Oa,  110  (22  S.  E.  135). 

3.  There  was  no  error  in  refusing  to  charge  that  although  there  may  have 
been  a  hole  in  a  county  bridge,  and  although  it  may  have  been  negligence 
on  the  part  of  the  county  not  to  place  guard-rails  at  the  approach  to 
the  bridge,  yet  if  the  horse  driven  by  a  person  injured  was  unruly  and 
intractable,  the  plaintiff  could  not  recover,  "for  when  persons  drive 
unsafe  and  intractable  animals,  they  assume  all  risks  incident  thereto." 
Such  a  charge  would  have  withdrawn  from  the  jury  the  questions  of 
negligence  of  the  respective  parties  and  proximate  cause,  and  have  dealt 
with  them  as  questions  of  law,  which  would  have  been  error,  under  the 
evidence.     City  Council  of  Augusta  v.  Hudson,  supra. 

4.  An  embankment  contiguous  to  a  bridge  and  made  as  a  necessary  means 
of  access  thereto,  so  as  to  enable  teams  and  wagons  to  pass  over  it,  is 
a  part  of  the  bridge,  and  the  authorities  charged  with  using  ordinary 
care  for  the  purpose  of  keeping  the  bridge  in  reasonably  safe  condition 
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for  use  by  the  public  in  the  ordinary  modes  of  travel  are  under  a  duty 
to  use  a  similar  measu^  of  diligence  in  regard  to  such  abutment  or 
approach.  Daniels  v.  Jniendant  and  Wardens  of  Athens,  65  On,  609; 
Hoicington  v.  Madison  County,  126  Oa,  699  (55  S.  E.  941). 

5.  Where  a  suit  was  brought  to  recover  damages  for  a  personal  injury, 
and  the  extent  of  the  plaintiff's  injury  was  in  issue,  after  she  and  her 
husband  had  testified  in  respect  thereto,  and  that  she  had  been  treated 
by  a  named  physician,  and  stated  the  amount  paid  to  him,  there  was 
no  error  in  permitting  the  husband  to  explain  the  non-production  of  the 
physician  as  a  witness  by  testifying  that  the  latter  had  been  present  at 
court  on  the  previous  day  and  had  agreed  to  return  on  the  day  of  the 
trial  unless  a  difficult  obstetrical  case  demanded  his  attention,  but  had 
not  returned. 

6.  The  evidence  authorized  the  verdict.  While  some  of  the  excerpts  from 
the  charge  to  which  exception  was  taken,  standing  alone,  may  have 
contained  inaccuracies  of  expression,  yet,  in  the  light  of  the  evidence 
and  the  entire  charge,  they  do  not  constitute  grounds  for  a  reversal. 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Justices  concur. 
Febbuaey  12,  1913. 

Action  for  damages.    Before  Judge  Meadow.     Morgan  superior 

court.    December  1,  1911. 

George  &  Anderson,  for  plaintiff* in  error. 

F.  C,  Foster,  contra. 


CENTRAL  GEORGIA  POWER  COMPANY  v.  STONE. 

1.  After  a  witness  had  given  his  opinion  of  the  value  of  land  which  it  was 
claimed  would  be  subject  to  consequential  damages  by  reason  of  con- 
demning another  part  of  the  tract,  and  stated  that  the  pond  created 
by  the  condemner  caused  injury  to  the  balance  of  the  land,  there  was 
no  error  in  permitting  him  to  give  his  opinion  that"  the  value  of  the 
balance  would  be  decreased  $20  an  acre. 

(a)  Inaccessibility  to  market  from  the  balance  of  a  farm,  resulting  from 
condemning  a  part  of  it  and  flooding  it  with  water,  is  a  legitimate 
subject  of  consideration  by  a  witness  m  estimating  the  decreased  market 
value  of  the  part  not  takeni 

2.  A  mere  disconnected  statement  of  the  husband  of  the  owner  of  land 
sought  to  be  condemned,  that  he  had  been  offered  $100  an  acre  for  it 
twenty  years  before,  would  not  be  admissible. 

(a)  Such  statement  appears  to  have  been  made  on  cross-examination,  and 
is  part  of  the  sentence:  **I  told  you  up  there  that  I  was  offered  $100 
an  acre  for  that  bottom  land  twenty  years  ago."  If  the  evidence  was 
drawn  out  by  coimsel  for  movant  in  the  motion  for  a  new  trial,  it 
would  furnish  no  ground  for  reversal. 

3.  Where  a  witness  testified  to  his  familiarity  with  the  land,  a  part  of 
which  was  sought  to  be  condemned,  that  he  had  seen  the  crops  growing 
on  it,  and  that  the  bottom  land  was  fertile  and  easily  irrigated,  and 
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gave  liis  opinion  that  it  was  worth  $200  per  acre,  there  was  no  error  in 
refusing  to  rule  out  the  estimate  because  on  cross-examination  he  testi- 
fied that  he  never  bought  any  land  "up  that  way,"  that  the  price  of  land 
differed  in  different  communities,  that  he  did  not  know  the  value  of 
land  in  that  particular  community,  that  he  was  farming  in  the  edge 
of  an  adjoining  county,  and  "sorter  dabbled  in  real  estate  around  here," 
and  that  he  had  never  seen  or  heard  of  any  one  paying  $200  per  acre 
in  that  community  (stating  on  redirect  examination  that  he  did  not 
know  of  any  sales  which  had  taken  place  "up  there").  Such  facts, 
elicited  on  cross-examination,  went  to  the  credit  to  be  given  to  the 
evidence,  rather  than  to  its  admissibility. 

4.  Where  a  witness  testified  that  he  had  been  acquainted  with  certain 
land  for  about  forty  years,  had  lived  in  about  seven  miles  of  it,  had 
been  upon  it  and  seen  it  in  cultivation,  and  that  he  had  knowledge  of 
the  land  and  was  acquainted  with  its  market  value,  and  that  on  accoimt 
of  his  knowledge  of  lands  in  the  county  and  acquaintance  with  them  as 
a  farmer  he  considered  himself  competent  to  give  an  opinion  of  the 
market  value,  his  opinion  was  admissible,  although  he  also  stated  that 
he  could  not  say  positively  that  he  knew  the  market  value  of  land  in 
that  section,  that  he  had  known  of  only  two  pieces  being  sold  in  twenty 
years,  and  that  he  had  been  on  the  tract  of  land  about  two  years  pre- 
viously but  had  not  seen  the  particular  part  of  it  sought  to  be  con- 
demned in  four  or  five  years. 

5.  In  a  proceeding  to  condemn  certain  land  for  use  as  a  part  of  a  reservoir 
by  a  company  intending  to  produce  electric  power  and  lights,  a  witness 
offered  as  an  expert  by  the  landowner  testified  that  the  water-power  be- 
longing to  the  owner  was  worth  $2,500.  On  cross-examination  the 
witness  testified  that  the  stream  which  ran  along  the  property  had  a 

.  fall  of  but  a  foot  and  a  half  within  the  boundaries  of  the  tract,  and 
that  no  dam  could  be  there  erected  or  water-power  utilized,  but  that 
he  based  his  estimate  upon  a  calculation  or  opinion  that  the  condemner 
or  some  other  person  could  build  a  dam  some  distance  further  down  the 
stream  (at  the  point  where  the  condemner  was  actually  proceeding  to 
do  so),  and  could  erect  buildings,  provide  machinery,  and  operate  the 
works  at  a  certain  estimated  cost,  and  could  produce  a  certain  horse- 
power of  an  estimated  value;  that  the  volume  and  flow  of  water  passing 
along  the  edge  of  the  land  sought  to  be  condemned  could  produce  a 
certain  horse-power,  which,  compared  with  the  total  horse-power  pro- 
duced at  the  dam,  would  make  the  water-power  of  the  landowner  worth 
a  sum  stated.  Held,  that  such  estimate  of  value  was  founded  on  an 
improper  basis,  and  should  have  been  excluded  from  evidence,  on  motion. 
( a )  The  estimate  of  another  witness  offered  by  the  landowner  as  an  expert, 
that  the  land  taken  was  worth  a  certain  sum  per  acre,  which  was 
shown  to  rest  on  a  similar  basis,  should  also  have  been  excluded  on 
motion. 

6.  The  error  in  the  admission  of  this  evidence  also  affected  the  charge,  and 
certain  portions  of  it  apparently  depended  upon  this  evidence.  There 
was  also  some  inaccuracy  in  expression  in  portions  of  the  charge  to 
which  exception  was  taken. 

Febkuaby  12,  1913. 
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Appeal  from  condemnation.  Before  Judge  J.  B.  Park.  Jasper 
superior  court.    November  28,  1911. 

Walter  T.  Johnson,  Greene  F.  Johnson,  and  Hatcher  <0  Smith, 
for  plaintiflE  in  error.    W.  S.  Florence,  contra. 

Lumpkin,  J.  The  Central  Georgia  Power  Company  proceeded 
to  condemn  certain  land  belonging  to  Mrs.  B.  J.  Stone,  for  the 
purpose  of  flooding  the  same  in  connection  with  its  power-plant 
for  the  generating  of  electricity  by  water.  From  the  award  of  the 
assessors  an  appeal  was  entered  by  the  landowner.  The  jury  found 
in  her  favor  $2,953.53.  The  condemner  moved  for  a  new  trial, 
which  was  denied,  and  it  excepted. 

1-4.     The  first  four  headnotes  are  self-explanatory. 

5.  Two  witnesses  were  sworn  as  experts.  One  of  them  stated 
that,  in  his  opinion,  the  market  value  of  the  landowner's  water- 
power  capable  of  being  developed,  taking  into  consideration  the  fall, 
the  volume,  and  the  speed  of  the  stream,  and  that  she  owned  a  half 
interest,  that  is  to  the  thread  of  the  stream,  was  $2,500.  The  other 
testified  that,  in  his  opinion,  taking  into  consideration  that  the 
property  to  be  taken  would  be  covered  by  water  from  ten  to  twenty 
feet  deep,  and  considering  its  inadaptability  for  water-power  or 
reservoir  purposes,  it  was  worth  $175  to  $225  per  acre.  On  cross- 
examination  of  these  witnesses,  it  appeared  that  the  Ocmulgee  river 
ran  along  the  land  to  be  taken  for  some  little  distance,  and  in 
that  space  had  a  fall  of  a  foot  and  a  half,  and  that  no  dam  could 
be  built  at  that  point,  and  no  water-power  developed  there.  The 
basis  on  which  they  formed  their  estimates  of  value  was,  in  eflFect, 
that  a  dam  could  be  built  several  miles  further  down  the  stream, 
at  a  point  where  the  condemner's  dam  was  located;  that  an  esti- 
mated number  of  horse-power  could  be  there  developed,  which 
ought  to  be  worth  a  certain  sum  per  horse-power ;  that,  considering 
the  quantity  of  water  which  ran  by  the  property  of  the  owner,  and 
the  fall  of  a  foot  and  a  half,  this  would  produce  a  given  horse- 
power, and  hence  its  proportion  of  the  entire  horse-power  produced 
at  the  dam  would  be  a  stated  per  cent,  or  fraction ;  and,  therefore, 
the  value  of  the  water-power  on  the  land  could  be  estimated.  One 
of  the  witnesses  went  more  into  details  than  the  other,  and  gave 
estimates  of  the  cost  of  the  dam,  machinery,  operation,  etc.,  in- 
eluding  even  a  bond  issue  and  an  allowance  for  the  promoters  of 
the  enterprise.     Objection  was  made  to  the  estimates  of  value 
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founded  on  such  a  basis,  and  a  motion  to  rule  them  out  was  also 
made.  Both  were  overruled.  This  was  error.  In  condemnation 
proceedings,  as  to  land  taken,  the  question  is,  what  is  its  market 
value  ?  The  market  value  is  the  price  which  it  will  bring  when  it 
is  offered  for  sale  by  one  who  desires,  but  is  not  obliged,  to  sell  it, 
and  is  bought  by  one  who  wishes  to  buy,  but  is  not  under  a  necessity 
to  do  so.  In  determining  what  this  market  value  is,  the  jury  are 
not  confined  to  considering  the  use  to  which  it  is  actually  being 
put  by  the  owner.  He  may  have  used  a  valuable  comer  for  a  stable 
or  for  a  pigsty.  But  he  is  not  obliged  to  have  it  priced  on  that 
basis.  The  character,  location,  size,  and  shape  of  the  property,  and 
its  availability  for  different  uses  may  be  shown.  A  comer  lot  in  a 
town  may  be  proved  to  be  adapted  to  use  as  a  garden,  or  as  a 
location  for  a  residence,  or  for  a  site  for  a  store  or  oflBce  building. 
This  may  not  only  increase  the  number  of  probable  buyers,  but 
also  the  probable  price  which  a  buyer  would  pay  for  it.  If  it  were 
proved  that  the  lot  had  a  coal  or  iron  deposit  under  the  surface, 
this  would  be  for  consideration  in  estimating  the  market  value. 
And  so  of  other  possible  elements,  such  as  suitability  for  a  bridge- 
site  or  a  dam  or  reservoir.  These  would  not  furnish  separate  items 
for  recovery,  but  would  be  legitimate  for  consideration  in  estimat- 
ing market  value.  Harrison  v.  Young,  9  Oa.  359 ;  Central  Georgia 
Power  Company  v.  Mays,  137  Oa.  120  (72  S.  E.  900),  and  cita- 
tions. But  this  is  an  entirely  different  thing  from  undertaking 
to  prove  that  the  condemner  can  spend  so  much  money  in  im- 
provements, or  in  a  business  to  be  established  on  the  land,  and  can 
make  an  estimated  profit,  and  estimating  the  market  value  on  the 
basis  of  prorating  the  contribution  of  the  landowner  to  the  total 
result.  To  enter  into  the  possibilities  of  profitable  or  unprofitable 
investments,  or  success  or  failure  of  a  business  enterprise,  would  be 
to  lose  sight  of  the  main  issue  and  become  entangled  in  a  maze  of 
collateral  questions.  The  owner  who  would  like  to  show  the  possible 
profits  of  the  condemner,  as  a  means  of  increasing  the  estimate  of 
the  market  value  of  the  land  taken,  would  hardly  be  willing  to  have 
the  market  value  decreased  by  showing  that  the  enterprise  involved 
large  risks  and  might  not  be  profitable  for  a  long  time,  if  at  all, 
and  that,  the  owner  of  the  land  taken  should  share  the  possible 
losses  as  well  as  the  probable  profits.  Selma,  Rome  &  Dalton  R. 
Co.  V.  Keith,  53  Oa.  178;  Tidewater  Canal  Co.  v.  Archer,  9  Gill. 
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&  John.  (Md.)  479;  West  Va.  etc.  R.  Co.  v.  Gibson,  94  Ky.  234 
(21  S.  W.  1055) ;  Gardner  v.  Inhabitants  of  Brookline,  127  Mass. 
358.  Eightly  construed  in  connection  with  the  facts  there  involved, 
the  decision  in  Boom  Co.  v.  Patterson,  98  U.  S.  403  (25  L.  ed. 
206),  does  not  conflict  with  what  is  here  said,  but  accords  therewith. 
Estimates  of  value  shown  to  rest  wholly  or  chiefly  on  such  improper 
bases  are  not  admissible  in  evidence. 

Counsel  for  defendant  in  error,  the  owner  of  the  land,  cited  San 
Diego  Land  &c.  Co.  v.  Neale,  88  Cal.  50  (11  L.  R.  A.  604,  25  Pac. 
977).  But  a  careful  reading  of  that  decision  will  show  that  it 
undertakes  to  lay  down  substantially  the  doctrine  above  announced 
and  to  explain  a  former  ruling  which  had  been  thought  to  express 
a  contrary  view.  An  excerpt  from  the  opinion  will  suflBce  to  show 
this:  "The  following  authorities  establish  the  proposition  that 
ithe  compensation  to  be  awarded  the  owner  of  the  land  condemned 
can  not  be  based  upon  the  value  of  the  property  to  the  person  or 
company  in  charge  of  the  public  use,  nor  by  its  necessities,  and  that 
it  is  not  proper  to  take  into  consideration  the  profits  which  may 
result  from  the  use  of  the  land,  especially  where  the  profits  depend 
upon  the  expenditure  of  large  sums  of  money  in  carrying  out  the 
contemplated  enterprise :  Canal  Co.  v.  Archer,  9  Gill.  &  J.  481 ; 
Gardner  v.  Inhabitants  of  Brookline,  127  Mass.  358;  Burt  v.  Wig- 
glesworth,  117  Mass.  302;  Railroad  Co.  v.  Balthasar  [126  Pa.  1], 
17  Atl.  Rep.  518;  Dorian  v.  Railroad  Co.,  46  Pa.  St.  520;  Rail- 
road Co.  V.  Galgiani,  49  Cal.  139.  Appellants  contend  that  the 
court  did  not  err  in  refusing  to  strike  out  the  testimony  objected 
to,  because  the  witnesses  were  competent  to  express  an  opinion  as  to 
value,  and  the  reasons  for  such  opinion  can  only  affect  the  weight 
to  be  given  to  their  testimony ;  but  we  think  that  where  a  witness 
bases  his  opinion  entirely  upon  incompetent  and  inadmissible  mat- 
ters, or  shows  that  such  matters  are  the  chief  elements  in  the  cal- 
culations which  lead  him  to  such  conclusions,  it  should  be  rejected 
altogether.^^ 

If  it  were  sought  to  prove  such  facts  for  the  consideration  of 
the  jur}',  the  evidence  would  be  rejected.  If  a  hypothetical  ques- 
tion were  framed  with  such  facts  as  a  basis  for  an  opinion  as  to 
value,  the  question  would  be  ruled  out  on  objection,  because  such 
facts  would  be  illegal  and  inadmissible.  So  when  the  witness 
shows  that  his  opinion  of  value  is  founded  on  such  illegal  facts, 
the  opinion  is  inadmissible. 
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It  was  urged  that  if  the  admission  of  this  evidence  and  the  re- 
fusal to  rule  it  out  constituted  error,  it  was  harmless,  as  other 
witnesses  put  a  higher  value  on  the  property  than  the  jury  found. 
The  jury  were  not  bound  to  accept  the  estimates  of  those  other 
witnesses,  and  it  is  impossible  to  say  how  far  the  finding  may  have 
been  influenced  by  this  improper  evidence. 

6.  Certain  charges  to  which  exception  was  taken  were  not  ac- 
curate. The  erroneous  view  which  caused  the  refusal  to  rule  out 
the  evidence  discussed  above  seems  to  have  infected  the  charge. 
The  court  charged;  ."If  by  reason  of  its  surroundings,  or  its  natural 
advantages,  or  its  artificial  improvements,  or  its  intrinsic  character, 
it  is  peculiarly  adapted  to  some  particular  use,  and  the  circum- 
stances which  make  up  this  adaptability  have  been  shown,  you  may 
take  such  conditions  into  consideration  in  estimating  its  market 
value.^*  Tc  is  not  clear  to  what  the  court  referred  as  "its  artificial 
improvements,^'  or  by  the  phrase,  "and  the  circumstances  which 
make  up  this  adaptability  have  been  shown,''  unless  he  referred  to 
the  building  of  the  condemner's  dam  and  works,  and  the  facts 
stated  by  the  two  experts.  At  least,  with  that  evidence  admitted, 
the  jury  might  have  so  understood. 

Again,  he  charged  that  the  jury  might  take  into  consideration 
"the  intrinsic,  potential  value,  if  any  such  appears,  for  the  storage 
of  water  for  a  water-plant  by  the  plaintiff  or  any  other  person." 
Again,  he  referred  to  the  "potential  value  foi*  the  storage  of  water, 
.  whether  that  was  dependent  upon  the  property  alone,  or 
dependent  in  connection  with  property  owned  by  others  or  depend- 
ent on  improvements  contemplated  or  being  made  by  the  plaintiff 
in  this  case."  And  he  further  charged  that  if  certain  improvements 
were  being  made  in  the  locality  where  the  property  was  situated, 
and  the  fact  of  these  improvements  showed  the  adaptability  of  this 
property  for  valuable  uses,  and  this  fact  enhanced  the  market  value 
of  the  property,  the  owner  would  be  entitled  to  such  market  value 
as  aflfected  by  these  improvements,  "though  such  improvements 
were  at  the  time  being  made  by  the  plaintiff  in  this  case."  This 
also  was  apparently  based  on  the  inadmissible  evidence  of  the  ex- 
perts. Moreover,  the  court  seems  to  charge  that  if  the  condemner 
had  started  its  dam,  it  must  pay  more  for  the  property.  In  15 
Cyc.  757,  it  is  said:  "Compensation  must  be  reckoned  from  the 
standpoint  of  what  the  landowner  loses  by  having  his  property 
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taken,  not  by  the  benefit  which  the  property  may  be  to  the  other 
party  to  the  proceedings;  therefore  the  value  of  a  particular  piece 
of  land  to  a  person  or  corporation  exercising  the  right  of  eminent 
domain,  or  the  necessities  of  that  particular  person  or  corporation 
to  acquire  that  piece  of  property  for  the  particular  purpose,  can  not 
be  considered  as  an  element  of  damage  to  the  landowner.  . 
There  is  a  recognized  difference  between  estimating  damages  by  the 
value  of  the  property  to  the  person  or  corporation  exercising  the 
right  of  condemnation  and  considering  the  availability  or  adaptabil- 
ity of  a  piece  of  land  for  the  purpose  for  which  it  is  condemned  as 
an  element  of  value  which  would  attract  any  buyer  for  that  pur- 
pose. The  true  rule  is  that  any  use  for  which  the  property  is 
capable  may  be  considered ;  and  if  the  land  has  an  adaptability  for 
the  purposes  for  which  it  is  taken,  the  owner  may  have  this  con- 
sidered in  the  estimate,  as  well  as  any  other  use  of  which  it  is 
capable.  Thus,  in  proceedings  to  condemn  land  for  railroad  pur- 
poses, for  a  bridge  site,  or  for  a  reservoir  or  water-supply,  it  may 
be  shown  that  the  land  has  an  especial  availability  which  would 
render  it  valuable  to  any  one  who  might  wish  to  purchase  it  for 
railroad  purposes,  for  a  bridge  site,  or  for  the  purpose  of  a  reservoir 
or  water-supply,  and  the  owner  may  insist  upon  this  availability 
of  his  land  for  the  particular  purpose  as  an  element  in  estimating 
its  value.  This  special  adaptability  for  the  purpose  for  which  the 
land  is  taken  can  not  be  made  the  sole  basis  of  estimate,  especially 
where  the  property  possesses  other  capabilities;  for  it  is  the  general 
value  of  the  land  in  view  of  all  its  elements  that  is  to  be  estimated.** 
See  also  2  Lewis  Em.  Dom.  (3d  ed.)  §§  706,  707. 
Judgment  reversed.    Beck,  J,,  absent.     The  other  Justices  concur. 


ATLANTIC  COAST  LIXE  EAILROAD  CO.  v.  KNAPP. 

1.  Where  a  petition  set  out  the  creation  of  an  abatable  private  nuisance, 
and  its  maintenance  by  the  defendant  (the  owner  of  the  land  on  which 
it  was  erected)  after  notice  to  abate,  with  resulting  damages,  it  was 
not  subject  to  general  demurrer  on  the  ground  that  it  set  forth  no 
cause  of  action. 

2.  Where  a  railroad  company  created  and  maintained  a  auiBftnee  by  di- 
verting the  natural  flow  of  a  branch,  causing  damage,  and  a  suit  was 
brought  therefor,  which  resulted  in  a  nonsuit;  and  where,  while  the 
case  was  pending,  the  company  was  merged  with  another  and  ceased  to 
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exist  as  a  separate  entity,  the  other  company  taking  all  of  its  property 
and*  assuming  all  of  its  debts  and  liabilities,  a  renewal  of  the  suit 
against  the  company  resulting  from  the  merger,  brought  within  six 
months  after  the  grant  of  the  nonsuit,  was  a  renewal  against  the  original 
company  within  the  meaning  of  the  Civil  Code,  §  4381. 

3.  Even  if  a  suit  for  the  original  creation  of  a  nuisance  be  barred  by  the 
statute  of  limitations,  still,  if  it  be  a  continuing  nuisance  which  can  and 
should  be  abated,  a  suit  for  damages  resulting  from  its  maintenance 
will  not  be  dismissed;  nor  will  such  a  suit  for  damages  accruing  within 
the  statute  of  limitations  be  dismissed  as  a  whole,  although  it  may 

.  seek  to  recover  for  some  damages  as  to  which  suit  is  barred. 

4.  If  a  person  is  liable  both  for  the  creation  and  maintenance  of  a  nuisance, 
there  is  no  misjoinder  of  causes  of  action  in  suing  for  both  in  the  same 
suit 

(a)  It  is  not  held  that  there  can  be  a  recovery  on  the  basis  that  a  nuisance 
is  permanent  and  not  abatable,  doing  the  entire  damage  at  once,  and 
also  for  the  continuance  of  the  same  nuisance  as  abatable. 

5.  The  action  was  one  for  a  tort,  and  the  allegations  of  merger  of  the  two 
companies,  and  as  to  the  contract  of  merger  by  which  the  debts  and 
liabilities  of  the  company  erecting  the  nuisance  were  assumed,  were 
made  to  show  the  liability  of  the  company  formed  by  the  merger,  and 
did  not  subject  the  petition  to  demurrer  on  the  groimd  that  it  was  a 
suit  both  for  a  tort  and  on  a  contract. 

6.  The  other  groimds  of  demurrer  were  properly  overruled,  except  as  to 
the  claim  to  recover  for  mental  pain  and  anxiety  caused  by  the  sickness 
of  plaintiff's  family,  for  the  rent  paid  for  a  house  in  a  town  four  miles 
from  the  plaintififs  farm  for  four  years,  and  for  the  purchase-price  and 
cost  of  maintaining  a  horse  and  buggy  for  seven  years.  Direction  is 
given  that  these  items  be  stricken. 

Febbuabt  12,  1913. 

Action  for  damages.  Before  Judge  Thomas.  Thomas  superior 
court.    October  term,  1911. 

D.  P.  Kjiapp  brought  suit  against  the  Atlantic  Coast  Line  Rail- 
road Company  for  damages.  The  petition,  as  amended,  alleged  sub- 
stantially as  follows:  In  1895  the  plaintiff  owned  a  certain  de- 
scribed tract  of  land  through  which  the  line  of  the  defendant  comr 
pany  (then  known  as  the  Savannah,  Florida  &  Western  Eailway 
Company)  extended.  There  flowed  through  plaintiff's  land  a 
natural  branch  of  fresh,  pure  water.  This  ran  for  a  shori;  distance 
along  the  right  of  way  of  the  company,  and  then  crossed  the  right 
of  way  and  flowed  into  a  pond  on  the  opposite  side  thereof.  This 
pond  had  been  used  by  the  cattle  on  the  farm  for  so  long  a  time 
that  it  was  impossible  to  get  them  to  go  elsewhere  for  water,  and 
it  was  the  principal  supply  of  water  on  the  place.  In  the  spring 
of  1895,  against  his  wishes  and  over  his  protest,  that  company 
closed  up,  with  logs,  rubbish,  and  other  things,  the  natural  channel 
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of  the  branch  where  it  crossed  the  right  of  way  of  the  railroad,  and 
cut  and  opened  a  ditch  from  the  point  where  it  filled  up  the  natural 
channel,  and  thus  diverted  the  water  from  flowing  into  the  pond 
and  caused  it  to  flow  along  one  side  of  the  right  of  way  and  empty 
into  a  different  channel  from  its  original  one.  This  was  not  neces- 
sary for  the  complete  and  full  enjoyment  and  exercise  of  the  fran- 
chise of  the  railroad  as  a  public  carrier.  It  also  erected  a  fence  on 
both  sides  of  its  right  of  way,  and  the  plaintiffs  cattle  were  pre- 
vented from  using  the  water  of  the  branch.  This  branch  supplied 
the  pond  with  sufficient  water,  and  since  its  diversion  the  water 
in  the  pond  gets  so  low  that  it  becomes  stagnant  and  muddy  and 
unfit  for  stock  to  drink,  and  often  there  is  not  enough  water  for 
plaintiff^s  cattle  and  stock:  By  reason  of  this,  certain  described 
cattle,  of  a  specified  value,  died.  Prior  to  the  diversion  of  the 
water  from  the  pond,  plaintiff  and  his  family  lived  happily  and 
comfortably  at  their  home  on  the  land,  and  enjoyed  good  health; 
but  soon  after  the  branch  was  thus  diverted  from  its  natural  course, 
water  in  the  pond  became  stagnant  and  dried  up  to  such  an  extent 
as  to  leave  large  portions  of  the  bottom  exposed  to  the  heat  of  the 
Bun,  thus  causing  to  be  sent  out  poisonous,  offensive,  miasmatic,  and 
malarious  gases  and  odors  which  filled  the  atmosphere  which  the 
plaintiff  and  his  family  were  compelled  to  inhale,  their  home  being 
in  close  proximity  to  the  pond.  By  reason  of  this  the  health  of 
plaintiff  and  his  family  was  greatly  impaired,  and  became  so  bad 
that  it  was  impossible  for  them  to  continue  to  occupy  their  resi- 
dence, and  he  was  compelled  to  remove  his  family  to  a  healthy 
location  at  a  great  expense  in  moving,  and  forced,  to  rent  a  house 
and  pay  rent  therefor  for  four  years,  beginning  in  the  spring  of 
1896,  at  $60  per  year.  The  expense  of  moving  amounted  to  $200, 
and  his  furniture  was  damaged  in  moving  in  the  amount  of  $150. 
By  reason  of  his  enforced  removal,  he  was  not  able  to  keep  his  farm 
in  a  proper  state  of  cultivation  by  personal  attention  and  super- 
vision. He  gave  it  the  best  attention  possible,  but  it  was  impracti- 
cable to  run  the  farm  as  successfully  as  before;  and  by  reason  of 
this  fact  he  lost  the  value  of  his  personal  labor  on,  attention  to, 
and  supervision  of  the  farm.  The  distance  which  he  was  com- 
pelled to  move  from  his  home  was  four  miles,  and  on  account  of 
his  physical  condition  caused  by  the  conduct  of  the  defendant  he 
was  unable  to  attend  to  business  on  his  farm,  and  was  unable  to 
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walk  the  distance  between  it  and  his  rented  home,  and  had  to  keep 
a  horse  and  buggy  for  the  purpose  of  going  back  and  forth.  Dur- 
ing the  years  1896  to  1902  inclusive  he  was  compelled  to  buy  and 
keep  up  this  extra  horse  and  .buggy  at  a  cost  of  $120  a  year;  and 
he  lost  at  least  three  years  of  his  own  labor  on  the  farm  during 
the  period  named,  at  a  cost  to  him  of  at  least  U  hundred  dollars  a 
year.  The  sickness  of  plaintiflE  and  his  family,  caused  by  the  un- 
lawful and  wilful  acts  of  defendant,  caused,  him  great  worry  and 
anxiety,  he  suffering  great  mental  'and  physical  pain  both  from 
his  own  sickness  and  the  strain  of  watching  over  and  waiting  upon 
his  sick  wife  and  children,  and  also  expense  for  medicine  and 
doctor^s  bills,  not  only  during  the  time  he  lived  on  the  farm,  but 
also  during  the  years  1896  to  1899,  inclusive,  being  the  years  he 
was  compelled  to  stay  iiway  from  his  home  by  reason  of  the  facts 
alleged,  and  up  to  and  including  the  year  1902.  (There  was  a 
detailed  statement  of  the  sickness  of  himself  and  family,  and  the 
expenses  incurred  thereby.)  On  account  of  the  sickness  in  his 
family,  he  lost  at  least  three  years  labor  of  himself  and  his  family, 
in  the  years  1896  to  1902,  besides  the  loss  in  labor  and  time  ex- 
pended in  keeping  up,  feeding,  and  clothing  his  family.  He  and  his 
family,  having  partly  recovered  from  the  sickness  caused  by  de- 
fendant's wrongful  acts,  in  the  fall  of  1899  moved  back  to  his 
home  and  farm,  and  undertook  to  again  live  there  and  cidtivate  the 
place;  but  on  account  of  the  sickness  of  himself  and  family,  re- 
sulting from  the  continued  diversion  of  the  branch,  he  was  unable 
to  do  so,  and  was  compelled  to  sell  his  farm  in  1902  at  a  greatly 
reduced  price.  The  value  of  his  home  and  farm  was  decreased  by 
the  wrongful  acts  stated,  in  the  sum  of  $1,000.  Ever  since  the 
diversion  of  the  stream  from  its  natural  channel,  the  pond  has 
been  a  continuing  private  nuisance.  The  defendant,  after  being 
notified  by  plaintiff  to  abate  it,  continued  to  maintain  it,  and  thus 
caused  the  damages  to  the  plaintiff.  On  September  30, 1901,  plain- 
tiff filed  his  action  in  this  superior  court  against  the  defendant 
company,  then  known  as  the  Savannah,  Florida  &  Western  Bailway 
Company,  for  this  cause  of  action,  but  a  nonsuit  was  granted  by 
the  presiding  judge  at  the  October  term  1904.  Plaintiff,  having 
paid  all  costs  in  that  case,  renews  this  action  within  six  months 
after  the  date  of  the  nonsuit.  In  April,  1902,  the  Savannah, 
Florida  &  Western  Railway  Company  merged  and  consolidated 


Digitized  by 


Google 


426  ATLANTIC  COAST  LINE  R.  CO.  t?.  KNAl'F.  n39 

with  the  Atlantic  Coast  Line  Eailroad  Company,  under  the  name 
of  the  latter,  which  took  charge  of  and  operated  all  of  the  property 
of  the  former  company,  and  by  the  agreement  of  merger  assumed 
all  of  the  debts  and  liabilities  of  the  former  company  both  in  law 
and  as  matter  of  contract.  No  other  provision  was  made  for  the 
payment  of  the  debts  and  liabilities  of  the  Savannah,  Florida  & 
Western  Railway  Company,  and  that  company  went  entirely  out  of 
existence.    Damages  were  laid  at  $6,000. 

The  defendant  demurred  generally  and  specially  to  the  petition. 
Among  other  grounds  of  demurrer,  it  was  contended  that  the  peti- . 
tion  set  out  no  cause  of  action;  that  if  any  cause  of  action  ever 
existed,  the  right  to  sue  was  barred  by  the  statute  of  limitations; 
that  there  was  a  misjoinder  of  causes  of  action,  in  that  plaintifE 
sought  to  recover  for  the  creation  of  a  nuisance,  and  also  for  its 
maintenance  after  notice  to  abate  it;  that  there  was  a  misjoinder 
of  actions,  in  that  the  plaintiflE  sought  to  recover  on  an  alleged  tort, 
and  also  on  an  alleged  contract  of  merger  between  the  Atlantic 
Coast  Line  Eailroad  Company  and  the  Savannah,  Florida  &  West- 
ern Eailway  Company.  There  were  numerous  special  grounds  of 
demurrer  as  to  particular  paragraphs  and  allegations  in  the  peti- 
tion. The  court  struck  the  allegations  by  which  it  was  sought  to 
recover  for  the  support  of  the  plaintifiPs  minor  daughters;  those 
in  regard  to  $150  damages  arising  from  the  breaking  of  furniture ; 
those  by  which  it  was  sought  to  recover  for  labor  of  the  members  of 
the  plaintifPs  family,  without  naming  the  members  and  giving  the 
character  and  value  of  the  services,  and  those  which  sought  to  re- 
cover for  feeding  and  supporting  his  family ;  also  the  allegations  in 
regard  to  the  decrease  in  market  value  of  the  place,  because  the 
market  value  was  not  stated.  The  other  grounds  of  the  demurrer 
were  overruled;  and  the  defendant  excepted. 

Bennet  &  Branch,  Hugh  J.  Maclntyre,  and  Russell  Snow,  for 
plaintifE  in  error. 

Charles  P.  Hansell  and  Fcndren  Mitchell,  contra. 

Lumpkin,  J.     (After  stating  the  foregoing  facts.) 

1.  There  was  no  error  in  overruling  the  demurrer  based  on  the 
ground  that  the  petition  set  out  no  cause  of  action.  It  alleged  the 
creation  of  an  abatable  private  nuisance,  and  its  maintenance  by 
the  defendant  after  notice  to  abate  it,  with  resulting  damages. 

2.  One  ground  of  the  demurrer  was  aimed  at  the  allegation  that 
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a  suit  had  Been  brought  in  1901  in  the  same  court  against  "the 
defendant  company  then  known  as  the  Savannah,  Florida  and 
Western  Eailway  Company/'  that  a  nonsuit  had  been  granted,  and 
that  costs  were  paid  and  the  present  lEiction  was  brought  in  renewal 
thereof  within  six  months  after  the  nonsuit.  The  contention  is 
that  this  was  not  a  renewal  within  the  meaning  of  section  4381  of 
the  Civil  Code,  as  to  the  effect  on  the  statute  of  limitations.  We 
can  not  assent  to  this  position.  It  was  alleged  that  pending  the 
first  suit  there  was  a  merger  of  the  Savannah,  Florida  and  Western 
Eailway  Company  with  the  Atlantic  Coast  Line  Railroad  Company 
and  under  the  name  of  the  latter,  that  the  first-mentioned  company 
went  out  of  existence,  and  its  property  was  taken  over  by  the  de- 
fendant, which  assumed  all  of  its  debts  and  liabilities,  and  that  no 
other  provision  for  the  payment  of  its  debts  was  made.  Assuming 
this  to  be  correct,  the  defendant  became  answerable  for  the  liabili- 
ties of  that  company.  Atlantic  &  Birmingham  Ry,  Co.  v.  Johnson, 
127  (ku  392  (56  S.  E.  482,  11  L.  E.  A.  (N.  S.)  1119).  It  has 
been  held  that  the  code  section  above  cited  is  the  codification  of  a 
remedial  act,  and  should  be  liberally  construed.  Cox  v.  Strickland, 
120  Oa.  104,  111-112  (47  S.  E.  912,  1  Ann.  Cas.  870).  To  hold 
that  the  suit  against  the  Savannah,  Florida  and  Western  Eailway 
Company  could  be  renewed,  that  by  the  merger  the  Atlantic  Coast 
Line  Eailroad  became  liable  for  the  tort  of  the  former  company 
and  could  be  sued  for  it,  that  the  constituent  company  could  no 
longer  be  sued  separately,  but  that  the  suit  could  not  be  renewed 
against  the  company  formed  by  the  merger,  so  as  to  affect  the  bar 
of  the  statute  of  limitations,  woidd  be  a  narrow  and  strict  con- 
struction. 

3.  The  contention  that  the  action  was  barred  by  the  statute  of 
limitations  is  covered  by  the  ruling  in  Odbbett  v.  City  of  Atlanta, 
137  Oa.  180  (73  S.  E.  372),  and  the  cases  there  cited.  The  petition 
set  forth  not  only  the  creation  of  a  nuisance,  but  its  continuance 
by  the  defendant  after  notice  to  abate.  It  was  of  a  character,  under 
the  allegations,  which  could  and  should  have  been  abated.  Whether 
an  action  for  the  creation  of  the  nuisance  was  barred  or  not,  the 
suit  should  not  have  been  dismissed  on  general  demurrer,  if  the 
action  for  the  maintenance  was  not  barred. 

4.  If  the  same  person  creates  and  maintains  a  continuing, 
abatable  nuisance,  there  is  no  misjoinder  in  alleging  both  in  the 
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same  action.  If  there  is  in  law  an  identity  between  corporations, 
or  a  responsibility  on  the  part  of  one  person  for  the  conduct  of 
another  in  creating  and  maintaining  a  nuisance,  so  that  legally 
the  case  stands  as  if  the  responsible  person  had  himself  committed 
the  tort,  there  is  likewise  no  misjoinder  of  causes  of  action.  Civil 
Code,  §  6521.  The  decision  in  Southern  Railway  Co.  v.  Cooh,  106 
Ga.  450  (32  S.  E.  685),  cited  by  counsel  for  the  demurrant,  does 
not  conflict  with  the  ruling  now  made.  There  an  action  was 
brought  alone  for  the  erection  of  a  nuisance  on  real  estate.  The 
evidence  showed  that  it  had  not  been  erected  by  the  defendant,  but 
by  a  predecessor  in  title.  It  was  held  that  there  was  a  variance 
between  the  allegation  and  proof.  This  was  in  accord  with  Civil 
Code,  §  4458,  which  declares  that  the  alienee  of  property  causing  a 
nuisance  is  responsible  for  its  continuance,  but  there  must  be  a 
request  to  abate  before  action  is  broughi  No  allegation  of  a  re- 
quest to  abate  was  there  made,  nor  was  there  any  question  of 
merger  or  consolidation. 

We  do  not  mean  to  hold  that  a  plaintiflE  could  recover  for  a 
nuisance  both  as  permanent  and  non-abatable  in  character,  and 
causing  the  entire  injury  at  once,  and  also  for  its  continuance  as 
abatable;  but  the  allegations  here  do  not  make  that  case. 

6.  There  was  no  error  in  overruling  the  ground  of  the  demurrer 
which  set  up  the  contention  that  there  was  a  misjoinder  of  actions, 
because  suit  was  brought  for  an  alleged  tort  and  also  on  an  alleged 
contract  of  merger.  The  suit  was  not  on  a  contract,  but  the  merger 
was  alleged  to  show  the  legal  responsibility  of  the  defendant  for 
the  tort  of  one  of  its  constituent  companies. 

6.  The  plaintiff  sought  to  recover  for  his  mental  pain  and 
anxiety  on  account  of  the  sickness  of  his  family.  This  is  not  a 
proper  element  of  damage,  and  should  be  eliminated.  Loss  <rf 
services  of  a  child  may  be  an  element  of  recovery,  with  proper 
allegations,  but  not  anxiety  and  worry  about  him. 

One  ground  on  which  the  plaintiff  sought  to  recover,  and  which 
was  pleaded  as  an  element  of  damage,  was  that,  on  account  of  the 
unhealthy  condition  of  the  place  where  he  lived,  caused  by  the 
pond,  he  had  to  move  to  a  town  some  four  miles  away,  and  there 
rent  a  house  at  sixty  dollars  per  year  for  four  years.  He  also 
alleged  that,  on  account  of  the  distance  and  his  physical  condition, 
he  was  unable  to  walk  back  and  forth  between  his  new  residence 
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and  his  fann,  and  that  he  had  to  buy  and  "keep  up''  a  horse  and 
b^ggy  at  a  cost  to  him  of  a  hundred  and  twenty  dollars  a  year, 
amounting  to  $840  for  seven  years.  He  sought  to  recover  these 
two  items  of  damage.  We  think  they  were  too  remote  to  be  re- 
coverable. Probably  the  diminished  rental  value  of  the  farm  before 
he  sold  it  would  be  a  proper  subject  of  consideration,  or,  if  the  resi- 
dence were  rendered  uninhabitable,  possibly  an  expenditure  equiva- 
lent to  the  rental  value  thus  lost  might  be  considered.  But  a  mere 
allegation  that  he  moved  from  a  farmhouse  to  a  town  residence 
some  miles  distant,  for  which  he  paid  a  certain  amount  during 
four  years,  is  too  speculative  to  furnish  a  basis  for  recovery. 

As  to  the  horse  and  buggy,  apparently  the  plaintiff  still  owns 
them,  or  their  proceeds,  as  there  is  no  allegation  to  the  contrary. 
So  that,  if  the  element  of  damage  pleaded  on  that  account  were 
allowed,  he  would  not  only  recover  the  actual  expenses  incurred  by 
him  in  going  to  his  farm  and  returning  home,  but  would  have  the 
purchase-price  of  his  horse  and  buggy  paid,  and  the  cost  of  main- 
taining them  for  seven  years,  while  they  may  have  been  used  for 
many  other  purposes  besides  going  to  the  farm,  and  finally  would 
own  the  horse  and  buggy  for  future  use,  though  he  has  sold  the 
farm  several  years  since.  Such  a  claim  for  damages,  is  too  specula- 
tive. 

We  direct  that  the  judgment  overruling  the  demurrer  be  so 
amended  as  to  strike  the  claim  to  recover  for  the  plaintiffs  mental 
pain  and  anxiety  on  account  of  the  sickness  of  his  family,  on 
account  of  the  amount  paid  for  the  rental  of  a  residence  in  the 
town  of  Metcalfe,  and  on  account  of  the  purchase  and  maintenance 
of  a  horse  and  buggy.  The  other  grounds  of  the  demurrer  were 
properly  overruled. 

Judgment  affirmed,  mth  direction.  Beck,  J,,  absent.  The  other 
Justices  concur. 


Seaboard  Air-Line  Railway  i\  Howe. 

Hnx,  J.  1.  The  evidence  tending  to  show  that  the  lumber  of  the  plaintiff 
was  burned  by  fire  negligently  set  out  by  a  locomotive  of  the  defendant, 
and  the  value  of  the  lumber,  was  sufficient  to  authorize  the  finding  of 
the  jury  and  the  charge  of  the  court  complained  of. 

2.  The  jury  found  a  stipulated  amount  as  principal,  and  interest  in  a 
separate  amount.     There  was  no  error  on  the  part  of  the  court  in 
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causing  them  to  retire,  with  instructions  that  whatever  they  found  as 
principal  and  interest  should  be  united  in  one  lump  sum.  Western  d 
Atlantic  B.  Co.  v.  Broton,  102  Oa,  13   (29  S.  E.  130). 

Judgment  affirmed.    Beck,  J.,  absent.    The  other  Justices  oonour. 
Febbuaby  12,  1913. 

Action  for  damages.     Before  Judge  Conyers.     Glynn  superior 

court.    November  4,  1911. 

Boiling  Whitfield,  for  plaintiff  in  error.    D.  W,  Krausa,  contra. 


Fowler  v.  Georgia  Railroad  and  Bankin®  Company  et  al. 

FiBK,  C.  J.  Fowler  brought  suit  against  the  Greorgia  Railroad  and  Banking 
Company  et  al.,  in  which  the  grant  of  a  nonsuit  was  affirmed  by  this 
court.  Fotcler  v.  Georgia  R.  iic,  Co.,  133  Oa.  664  (66  S.  E.  900).  Sub- 
sequently, upon  compliance  with  the  statute  in  such  cases  provided, 
he  brought  the  present  suit  against  the  same  defendants  upon  the  same 
cause  of  action.  Upon  the  trial  a  nonsuit  was  granted  in  the  case  at 
bar.  After  a  careful  comparison  of  the  evidence  introduced  on  the 
trial  of  the  two  cases,  we  are  clearly  of  the  opinion  that  in  all  material 
respects  the  evidence  was  substantially  the  same  on  both  trials.  In 
view  of  the  former  decision  (133  Oa.  664),  the  additional  evidence  sub- 
mitted on  the  trial  now  under  review  did  not  authorize  a  recovery. 
Accordingly  the  judgment  of  nonsuit  is  affirmed. 

Judgment  affirmed.    Beck,  J.,  absent.    The  other  Justices  concur. 
Febbuaby  12,  1913. 

Action  for  damages.    Before  Judge  Pendleton.    Fulton  superior 

court.    March  23,  1911. 

Burton  Smith,  for  plaintiff  in  error.    McDaniel  &  Black,  contra. 


Coffey  v.  Mitchell  et  al. 

Hill,  J.  1.  The  mere  fact  that  a  creditor  holds  the  note  of  his  debtor, 
which  contains  a  waiver  of  exemption  rights,  does  not  give  the  creditor 
any  lien,  equitable  or  otherwise,  on  property  of  the  debtor  which  he  ha» 
scheduled  in  bankruptcy  and  asked  that  it  be  set  apart  as  exempt. 
See  Bowen  v.  Keller,  130  Oa,  31,  34  (60  S.  E.  174,  124  Am.  St  R.  164). 

2.  No  relief  being  sought  as  against  the  bankrupt  defendant  other  than 
a  special  judgment  fixing  a  lien  on  the  property  which  he  was  seeking 
to  have  set  apart  as  an  exemption  in  bankruptcy,  aiid  it  not  appearing 
that  any  exemption  had  actually  been  set  apart,  but  only  applied  for, 
the  petition  stated  no  ground  for  equitable  relief. 

(a)  Whether  or  not  protective  injunction  might  be  asked,  pending  appli- 
cation for  an  exemption  and  before  its  actual  assignment,  to  prevent 
its  reception  by  the  debtor,  is  not  now  before  us  for  decision. 
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3.  A  creditor  can  join  in  one  action  two  joint  obligors  on  a  promissory 
note,  and  seek  a  general  judgment  against  one,  although  he  may  only 
pray  for  some  special  relief  as  to  the  other. 

4.  The  petition  should  have  been  retained  as  to  H.  W.  Mitchell,  and  the 
court  erred  in  dismissing  it  on  general  demurrer. 

5.  The  grounds  of  demurrer  not  specially  dealt  with  were  either  speaking 
.^    in  character  or  were  otherwise  without  merit. 

Judgment  reversed.    Beck,  J,,  absent.    The  other  Justices  concur, 
Febbuabt  12,  1913. 

Complaint.    Before  Judge  Ellis.     Fulton  superior  court.     Sep- 
tember 11, 1911. 

Horton  Brothers  &  Burress,  for  plaintiff. 
John  W.  Cox  and  Burton  Cloud,  for  defendants. 


FosTEE  V,  Walker  Boofing  Company. 

• 

Fish,  C.  J.  Where  a  servant  was  injured  by  a  dangerous  or  defective  in- 
strumentality not  owned  nor  controUed  by  the  master,  nor,  00  far  as 
it  appears  to  the  contrary,  previously  used  by  the  master,  but  used  by 
the  servant  by  the  direction  of  the  master  on  the  occasion  when  the 
servant  was  injured,  the  master  was  not  liable, — it  not  appearing  thai 
he  or  the  servant  knew  of  the  defective  or  dangerous  condition  or 
character  of  the  instrumentality,  but  it  being  apparent  that  the  servant 
had  equal  means  with  his  master  of  knowing  of  the  peril  of  complying  with 
his  order,  or  by  the  exercise  of  ordinary  care  might  have  known  thereof. 
Dunlap  Y,  Richmond  d  Danville  R,  Co.,  81  Qa.  136  (7  S.  E.  283) ;  Cen- 
tral R,  Co.  V.  McClifford,  120  Oa,  90,  93  (47  S.  E.  590) ;  Southern  Ry, 
Co,  V.  Taylor,  137  Ga.  704  (73  S.  E.  1066),  and  cases  cited;  Civil  Code, 
{$  3030,  3031. 

<a)  Accordingly,  the  court  properly  sustained  a  general  demurrer  to  a 
petition,  the  material  substance  of  which  was  as  follows :  The  plaintiff's 
husband,  John  Henry  Foster,  was  employed  by  the  defendant,  the  Walker 
Roofing  Company  (which  was  engaged  in  the  business  of  covering  build- 
ings with  roofs,  and  repairing  the  same),  as  a  laborer  whose  duty  was 
that  generally  required  by  the  work  carried  on  and  conducted  by  the  de- 
fendant. On  a  given  date  he  and  several  other  employees  were  ordered 
by  the  defendant  to  repair  the  roof  on  a  certain  apartment  house.  When 
they  arrived  at  the  building,  they  "discovered  that  there  was  no  trap- 
door leading  [to]  the  roof  of  said  apartment  house,  and  that  the  only 
means  of  getting  on  the  roof  of  said  building  was  by  climbing  an 
electric-light  pole  .  .  near  the  west  side  of  said  apartment  house. 
Said  John  Henry  was  thereupon  ordered  by  said  defendant  to  climb 
the  pole,  and  from  said  pole  to  climb  to  the  roof  of  said  apartment 
house.  Said  pole  was  owned,  operated,  and  controlled  by  the  Georgia 
Railway  and  Electric  Company  of  Atlanta,  Georgia;  .  .  to  said 
pole  were  hung  and  suspended  a  number  of  electric  wires  for  the  pur- 
pose of  conducting  the  electric  current;   [and]  at  the  time  said  Foster 
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was  ordered  to  climb  said  pole  the  wires  were  charged  with  the  electric, 
current.     .  In  accordance  with  the  duty  imposed  upon  him  by  the 

order  and  direction  of  said  defendant  to  reach  the  roof  of  said  apart- 
ment house  by  climbing  the  said  pole,  [he]  did  climb  said  pole  and  in 
so  doing  came  in  contact  with  the  wires  charged  with  the  electric  cur- 
rent, and  was  then  and  there  shocked,  burned,  and  killed  by  contact 
with  said  wires.     .  Said  defendant     .     .     did  not  fulfill  its  duty^ 

on  behalf  of  said  Foster  to  use  reasonable  and  proper  care  to  provide 
for  said  Foster  a  reasonable  and  safe  place  in  which  to  discharge  his 
duty  as  aforesaid,  but  on  the  contrary  failed  wholly  so  to  do,  and  did 
subject  him  to  extraordinary  risk  and  hazard  in  the  course  of  his  duty 
and  employment,  unknown  to  him; /in  this,  to  wit:  Said  defendant 
caused  said  Foster  to  climb  said  pole  to  which  were  attached  wires 
conducting  the  electric  current,  which  was  both  powerful  and  dangerous. 
Your  petitioner  avers  that  said  defendant,  with  the  exercise  of  reason- 
able care,  might  have  known  of  the  unsafe  character  of  said  pole  and 
the  wires  attached  thereto,  and  .  .  that  said  defendant  was  required 
by  law  to  have  notice  and  knowledge  thereof." 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Justices  concur. 
Febbuabt  12,  1913. 

Action  for  damages.    Before  Judge  Bell.    Fulton  superior  court. 

October  6,  1911. 

Rollin  H.  Kimball  and  F,  E.  Radensleben,  for  plaintiff. 

Hewlett  &  Dennis,  for  defendant. 


COWABT  V,  AyOOOK. 


Atkinson,  J.  A  deed  was  signed  June  16th,  1892,  and  recorded  January 
2d,  1893.  The  grantor  died  in  January,  1910,  leaving  a  widow  and 
minor  children.  An  action  was  instituted  by  the  widow  for  herself  as 
next  friend  for  the  minor  children,  as  heirs  at  law  of  the  deceased, 
against  the  grantee,  to  cancel  the  deed  as  a  doud  upon  their  title.  Ac- 
cording to  the  pleadings  and  evidence,  the  grantee  did  not  know  of  the 
existence  of  the  deed,  nor  did  the  widow  until  after  the  death  of  the 
grantor,  when  she  discovered  it  among  his  private  papers.  The  grantor 
had  remained  in  possession  of  the  property  from  the  date  of  the  deed 
until  his  death,  using  it  as  his  own,  and  paying  taxes  on  it.    Held: 

1.  Grounds  of  a  motion  for  new  trial  which  complain  of  the  admission  of 
documentary  evidence,  but  fail  to  set  forth  the  evidence  in  form  or 
substance,  will  not  be  considered. 

2.  The  judge  charged:  "If  there  was  no  consideration,  and  it  was  not 
intended  title  should  pass,  and  there  was  no  delivery  or  acceptance  of 
the  deed,  why,  then,  the  title  would  not  pass,  and  you  would  be  author- 
ized under  the  law  to  require  the  deed  to  be  surrendered  and  to  cancel 
the  same.  All  of  these  facts  and  circumstances,  gentlemen,  are  for 
you."  The  deed  recited  a  consideration,  and  there  was  no  evidence  to 
the  contrary.    Under  such  circumstances  the  reference  to  "consideration" 
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contained  in  the  charge  was  not  apt,  but  the  expression  was  used  con- 
junctively with  other  words,  which,  when  taken  together,  indicated  that 
delivery  of  the  deed  was  the  fact  the  existence  or  non-existence  of 
which  would  control  the  jury  in  rendering  their  verdict.  Viewed  in 
this  light  the  charge  was  not  prejudicial  to  the  plaintiff  in  error. 
(a)  It  was  not  error  in  another  portion  of  the  charge  to  instruct  the 
jury  that  they  would  be  authorized  to  find  in  favor  of  cancellation  of 
the  deed  if  they  should  find  that  it  was  not  delivered  or  accepted,  and 
was  not  intended  to  convey  the  title  to  the  land. 

3.  This  case  differs  in  its  facts  from  that  involved  in  Ross  V.  Campbell, 
73  Oa,  309;  but  under  the  principles  therein  discussed  the  evidence  was 
sufficient  to  support  the  verdict. 

4.  The  judge  did  not  abuse  his  discretion  in  refusing  the  grant  of  a  new 
trial. 

Judgment  affirmed.    Beck,  J.,  absent.    The  other  Justices  oonour, 
Febbuaby  12,  1913. 

Eqtdtable  petition.     Before  Judge  Sheppard.     Bryan  superior 

court.    January  23,  1912. 

J.  H.  Smith  and  R.  F.  C.  Smith,  for  plaintiff  in  error. 

J.  F.  Brannen,  W,  F.  Slater,  and  Ilines  <&  Jordan,  contra. 


WOOTEN,  trustee,  v.  SOLOMOK 

1.  Where  a  deed  describes  the  lot  conveyed  by  metes  and  bounds,  and 
refers  to  a  plat  as  representing  them,  the  reference  is  not  to  enlarge  or 
diminish  the  effect  of  the  descriptive  words  of  the  conveyance,  but  to 
give  them  efficacy,  and  the  operative  words  are  found  in  the  deed  itself. 

2.  Where  a  civil  engineer  who  made  a  survey  and  plat  testifies  that  the 
same  are  correct,  the  plat  is  admissible  in  evidence. 

3.  After  both  sides  close  and  argimient  is  begun,  it  is  in  the  discretion  of 
the  court  to  reopen  the  case  to  let  in  more  testimony.  The  court  did 
not  abuse  his  discretion  in  this  instance. 

4.  The  court  of  his  own  motion  directed  the  jury  to  be  brought  into  the 
court-room  after  they  had  been  deliberating  for  four  hours.  After  in- 
quiring as  to  the  existence  of  any  difference  among  them  concerning 
any  issues  of  fact,  he  stated  that  it  was  their  duty  to  determine  all 
issues  of  fact,  and  sent  them  back  to  their  room.  This  action  of  the 
court  did  not  amount  to  coercion  of  a  verdict. 

5.  The  various  rulings  were  without  substantial  error,  and  the  verdict  is 
supported  by  the  evidence. 

Febbuaby  12,  1013. 

Complaint  for  land.    Before  Judge  Felton.    Bibb  superior  court. 
December  1,  1911. 

W.  0,  Smith  and  Nottingham  <&  Nottingham,  for  plaintiff. 
Minier  Wimberly  and  Jesse  Harris,  for  defendant. 
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Evans,  P.  J.  The  action  is  complaint  for  land  by  A.  L.  Wooten, 
trustee,  against  Mrs.  Gussie  Solomon,  and  the  locus  in  quo  is  a 
small  lot  of  land  20  by  34  feet  lying  in  the  rear  of  the  premises  of 
the  litigants.  Both  parties  deriye  their  title  from  Mrs.  M.  R. 
Eogers.  Mrs.  Eogers  owned  a  lot  of  land,  rectangular  in  shape,  on 
the  comer  of  Cherry  and  Spring  Streets  in  the  City  of  Macon.  In 
1898  she  conveyed  by  warranty  deed  to  the  Union  Savings  Bank 
&  Trust  Company  the  following  described  property:  "Those  two 
(2)  lots  of  land  in  said  State  and  County,  and  in  the  City  of 
Macon,  being  part  of  lot  six  (6),  Square  sixty-nine  (69)  ;  one 
fronting  thirty-four  (34)  feet  on  Spring  Street  and  running  back 
same  width  one  hundred  and  five  (105)  feet,  and  bounded  Xorth 
and  East  by  lot  formerly  belonging  to  Kirthland,  and  South  and 
Southwest  by  Mrs.  Rogers.  And  one  fronting  forty  (40)  feej;  on 
Cherry  Street,  running  back  same  width  one  hundred  and  eleven 
(111)  feet  along  lot  of  formerly  Alex.  Stephens,  now  Merkel,  and 
bounded  Northwest  by  Mrs.  Eogers  and  Southeast  by  said  MerkeFs 
lot;  the  depth  of  said  lots  being  measured  from  the  present  line  of 
Spring  and  Cherry  Streets  as  fixed  by  encroachments  on  same ;  said 
lots  being  shown  by  following  plat.''  The  plat  represented  the 
whole  area  of  the  Rogers  land  as  being  111  by  105  feet,  depicting 
a  rectangle  included  therein  marked  "Mrs.  Eogers,"  which  was 
surrounded  on  two  sides  by  the  other  portion  of  the  land,  which 
appears  as  a  single  lot  without  any  mark  to  denote  a  division  into 
two  parts.  The  plat  also  contained  a  symbol  indicating  that  Spring 
Street  bounded  the  wliole  area  on  the  northeast.  At  the  time  this 
conveyance  was  made  Mrs.  Eogers  lived  on  the  land,  and  a  part  of 
her  dwelling-house  extended  over  a  portion  of  the  land  appearing 
in  the  plat  as  conveyed  by  the  deed.  It  occupied  the  space  34  by 
20  feet  (which  is  the  land  in  controversy),  lying  immediately 
above  the  lot  of  40  by  111  feet,  about  which  there  is  no  contention. 
In  1906  Mrs.  Eogers  conveyed  the  balance  of  her  land,  including 
the  locus  in  quo,  to  Mrs.  Gussie  Solomon;  and  in  1907  the  bank 
hereinbefore  named  conveyed  to  the  plaintiff  the  lot  fronting  on 
Spring  Street,  and  described  as  extending  back  105  feet  from 
Spring  Street. 

The  controlling  point  of  the  case  is  the  determination  of  what 
land  was  conveyed  by  Mrs.  Eogers  to  the  bank,  as  appears  from 
her  deed  as  applied  to  the  subject-matter  of  the  litigation.     As 
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there  is  no  controversy  aljout  the  description  and  location  of  the 
lot  fronting  Cherry  Street,  no  further  notice  will  be  taken  of  it. 
The  Spring  Street  lot  is  to  extend  105  feet  from  the  line  of -Spring 
Street  as  fixed  by  encroachment  on  it  at  the  time  of  making  the 
deed.  As  the*  deed  only  purports  to  convey  a  lot  105  feet  in  depth 
from  the  Spring  Street  line  as  fixed  by  existing  encroachment,  the 
extent  of  the  rear  projection  depends  on  the  location  of  that  line. 
Evidence  was  received  that  in  1890  the  city  made  to  Mrs.  Bogers 
a  deed  of  encroachment  to  20  feet  in  front  of  her  properi;y ;  the  de- 
scription of  which  in  the  record  is  very  indefinite.  There  was  testi- 
mony to  the  effect  that  a  prior  owner  of  the  property  had  in  1856 
applied  for  an  encroachment  of  40  feet,  and  a  committee  of  the 
city  coimcil  had  conditionally  recommended  it.  Two  civil  en- 
gineers who  had  been  oflScially  connected  with  the  city  testified  that 
the  last  encroachment,  that  of  1890,  was  located  30  feet  from  the 
street  center,  and  that  the  property  line  of  Spring  Street  at  the 
time  of  this  conveyance  was  located  30  feet  from  the  street  center. 
They  further  testified  that  the  lot  in  the  possession  of  the  plaintiff 
and  covered  by  his  muniment  of  title  fronts  Spring  Street  34  feet, 
and  extends  back  105  feet,  and  that  the  locus  in  quo  is  not  covered 
by  the  deed  from  Mrs.  Rogers  to  the  bank. 

1.  The  contention  is  made  that  there  is  a  conflict  in  the  deed 
between  the  descriptive  words  and  the  plat,  and  that  the  latter, 
being  more  definite,  must  control.  In  the  first  place,  we  do  not 
think  that  the  plat  is  as  definite  as  the  writing  in  defining  the 
property  conveyed.  The  writing  declares  that  two  separate  lots  are 
conveyed,  and  their  exact  dimensions  and  boundaries  are  given.  It 
is  further  stated  that  the  property  line  with  respect  to  the  streets 
shall  be  located  by  existing  encroachments.  The  plat  is  not  given 
by  way  of  more  particular  description,  but  as  a  pictorial  representa- 
tion of  what  has  been  described.  It  is  not  intended  to  conflict 
with  the  written  description,  and  should  not  be  so  considered.  But 
if  the  plat  convicts  with  the  previous  particular  description,  the 
lot  must  be  located  according  to  the  particular  description.  Where 
a  deed  describes  the  lot  conveyed  by  metes  and  bounds  and  refers 
to  a  plat  as  representing  them,  the  reference  is  not  to  enlarge  or 
diminish  the  effect  of  the  descriptive  words  of  the  conveyance,  but 
to  give  them  eflScacy,  and  the  operative  words  are  found  in  the 
deed  itself.    Thompson  v.  Hill,  137  Oa.  308  (73  S.  E.  640) ;  Ken- 
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yon  V.  Xichols,  1  E.  I.  411;  Hale  v.  Swift,  23  Ky.  Law  R.  497 
(63  S.  W.  288). 

It  will  be  borne  in  mind  that  the  question  is  not  whether  the 
city  was  bound  by  the  encroachment  of  Mrs.  Rogers  on  the  street 
prior  to  the  last  one  as  fixed  by  the  proper  authorities.  Mrs.  Rogers 
was  in  possession  of  certain  land,  and  she  was  conveying  that  land. 
Both  parties  admit  that  Mrs.  Rogers  had  title  to  the  land  conveyed ; 
so  that  there  is  no  dispute  about  the  title.  The  controversy  is 
over  the  location  of  the  land  conveyed  by  her  deed.  According 
to  the  location  of  the  land  as  found  by  the  jury,  the  plaintiff  is 
given  a  lot  extending  105  feet  back  from  the  Spring  Street  line, 
the  full  extent  of  the  calls  of  the  deed  to  his  grantor  from  Mrs. 
Rogers,  and  the  defendant  is  given  land  which  has  been  in  the 
adverse  possession  of  Mrs.  Rogers  and  herself  for  niore  than  thirty 
years. 

2.  The  superior-couri;  rule  (Civil  Code,  §  6314),  that  no  survey 
shall  be  received  in  evidence  unless  it  appears  that  at  least  ten  days 
notice  of  the  time  of  making  the  survey  was  given  to  the  opposite 

.party,  refers  to  official  surveys.  An  official  survey  made  after 
proper  notice  is  admissible  on  a  ceri;ificate  of  its  correctness  by  the 
officer.  But  a  plat  of  a  survey,  though  not  made  by  an  officer  or 
after  notice,  when  the  person  who  made  it  testifies  that  it  is  correct, 
is  admissible  in  evidence.    Maples  v.  Uoggard,  58  Ga,  315. 

3.  The  evidence  was  concluded  and  one  argument  had  been 
made  when  the  couri;  took  a  recess  until  the  next  morning.  Upon 
the  assembling  of  court  a  motion  was  made  to  reopen  the  case  to 
allow  evidence  concerning  the  city  records  as  bearing  on  the  street 
encroachment  in  front  of  this  lot.  The  court  refused  the  motion. 
After  both  sides  close  and  argument  has  begun,  it  is  in  the  dis- 
cretion of  the  court  to  reopen  the  case  to  let  in  more  testimony. 
The  court's  discretion  was  not  abused  in  this  instance,  as  the  evi- 
dence related  to  a  matter  which  permeated  the  whole  case,  and  no 
sufficient  excuse  was  given  why  the  records  were  not  earlier  in- 
vestigated. Besides,  the  evidence  was  not  of  such  a  character  as 
necessarily  would  compel  a  different  verdict. 

4.  After  the  jury  had  been  deliberating  about  four  hours,  they 
were  directed  to  be  brought  into  the  court-room  by  the  judge  of  his 
own  motion.  In  a  preliminary  inquiry  as  to  whether  there  was  any 
difference  among  the  jurors  concerning  any  question  of  fact,  the 
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court  stated  that  it  was  their  duty  to  determine  such  issues  of  fact. 
The  jury  returned  to  their  room  and  subsequently  made  a  verdict. 
It  is  contended  that  this  conduct  of  the  judge  amounted  to  coercion 
of  a  verdict.    Manifestly  it  did  not 

5.    The  case  was  fairly  tried,  and  the  controlling  points  clearly 
submitted.     The  various  rulings  complained  of  are  without  sub- 
stantial error,  and  the  evidence  supports  the  verdict.     The  court 
did  not  abuse  his  discretion  in  refusing  a  new  trial. 
Judgment  affirmed.    Beck,  J,,  absent.     The  other  Justices  concur. 


Southern  Railway  Company  v.  Eay. 

Atkixsok,  J.  1.  The  grounds  of  the  motion  for  new  trial  in  thb  case, 
in  regard  to  the  admissibility  of  evidence,  refusal  to  charge,  and  the 
charge  of  the  court,  are  without  merit,  and  do  not  require  elaboration. 
2.  The  evidence  was  sufficient  to  support  the  verdict.  Oreen  v.  Central  R. 
Co.,  130  Qa.  375  (60  S.  E.  861),  and  citations;  Southern  R.  Co.  v. 
Williams,  113  Qa.  335  (38  S.  K  744) ;  Georgia,  Florida  d  Alabama  R. 
Co.  V.  Bummer,  133  Oa.  135  (66  S.  E.  381). 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Juatioea  concur. 
Febbuabt  12,  1913. 

Action  for  damages.  Before  Judge  Brand.  Gwinnett  superior 
court.    January  19,  1912. 

John  J.  &  Roy  M.  Stricl-Iand,  E.  0.  Dolls,  and  D.  M.  Byrd, 
for  plaintiff  in  error. 

Don  K.  Johnston  and  N.  L.  Hutchins,  contra. 


FIELD  V.  BRANTLEY  et  al. 

1.  It  is  no  ground  of  caveat  to  the  prohate  of  a  will  that  the  caveator  has 
pending  in  the  United  States  court  a  bill  to  cancel  the  will  and  enjoin 
its  probate. 

(a)  Nor  does  the  pendency  of  such  suit  require  a  staj  of  the  probate  pro- 
ceeding until  final  judgment. 

2.  A  written  agreement  by  the  children  of  a  testatrix,  made  before  her 
death,  to  disregard  her  will  and  treat  it  as  void,  constitutes  no  bar  to 
its  probate. 

3.  If  undue  influence  is  relied  on  to  impeach  a  paper  propounded  as  a 
will,  the  facts  constituting  such  undue  influence  must  be  alleged.  A 
general  averment  that  the  propounders  and  a  legatee  influenced  the 
testator  to  make  the  will  presents  no  issue  of  undue  influence. 
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4.  The  subscribing  witnesses  testified  that  the  will  was  executed  with  the 
formality  which  the  law  requires,  and  that  the  testatrix  was  of  sound 
and  disposing  mind  and  memory;  and  their  testimony  not  being  con- 
troverted, it  was  proper  to  direct  a  verdict  probating  the  wilL 
Febbuaby  12,  1913. 

Probate  of  wilL  Before  Judge  Morris.  Cobb  superior  court. 
November  24,  1911. 

Mrs.  Jane  M.  Camp,  a  resident  of  Cobb  county,  died  on  June 
30,  1911.  Shortly  after  her  death  John  T.  Brantley  and  Sarah  A. 
Camp  offered  in  the  court  of  ordinary  of  Cobb  county,  for  probate 
in  common  form,  an  instrument  which  they  represented  to  be  her 
last  will  and  testament,  wherein  the  propounders  were  nominated 
as  executors.  The  paper  propounded  was  admitted  to  record  as 
proved  in  common  form.  Subsequently  the  executors  filed  a  pro- 
ceeding to  probate  the  will  in  solemn  form,  and  to  this  proceeding 
a  daughter,  Mrs.  Annie  C.  Field,  filed  her  objections  to  the  probate 
of  the  paper  offered  as  the  last  will  and  testament  of  her  mother. 
The  substance  of  these  objections  is:  That  on  October  Ist,  1907, 
after  the  death  of  Mrs.  Campus  husband,  all  of  her  children,  four  in 
number,  entered  into  a  written  agreement,  wherein  they  "promise 
to  use  no  influence  with  her  to  make  a  will  or  deed  or  dispose  of 
in  any  way  property  during  the  next  three  years.  Any  papers  made 
in  that  time  will  not  be  recognized  by  us,  and  shall  be  null  and 
void;  and  on  the  expiration  of  the  three  years,  if  any  papers  are 
drawn,  it  must  be  with  the  knowledge  and  consent  of  her  four 
children,  or  the  same  will  be  null  and  void.^'  That  within  three 
years  after  the  date  of  this  agreement  two  of  Mrs.  Camp's  children, 
viz.,  Mrs.  Hattie  H.  C.  Brantley  an5  Miss  Sarah  A.  Camp,  and  the 
husband  of  the  former,  John  T.  Brantley,  without  the  consent  or 
knowledge  of  Mrs.  Field,  influenced  and  caused  Mrs.  Camp  to 
execute  a  deed  to  Sarah  A.  Camp  to  a  tract  of  land  of  considerable 
value,  and  at  the  same  time,  and  without  the  consent  or  knowledge 
of  Mrs.  Field,  and  in  further  breach  of  their  agreement  and  for 
their  own  use  and  advantage  only,  caused  and  influenced  Mrs. 
Camp  to  sign  the  alleged  will.  That  these  objections  and  allega- 
tions of  fact  are  made  by  Mrs.  Field  in  a  bill  in  equity  in  the  Cir- 
cuit Court  of  the  United  States  in  and  for  the  Xorthem  District  of 
Georgia,  filed  by  her  and  her  husband  against  the  propounders  and 
Mrs.  Brantley,  wherein  the  complainants  pray  for  injunction 
against  the  probate  of  the  will  in  solemn  form,  and  that  the  alleged 
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will  of  Mrs.  Camp  and  her  deed  to  Sarah  A.  Camp  be  declared  null 
and  void.  The  conclusion  and  prayer  of  the  objections  is  for 
"judgment  and  for  costs/'  Mrs.  Field  also  filed  a  written  motion 
to  postpone  further  action  in  the  court  of  ordinary,  on  the  proceed- 
ings to  probate  the  will  in  solemn  form,  until  final  judgment  in  the 
equity  suit  pending  in  the  United  States  court.  The  propounders 
demurred,  to  the  objections  as  containing  no  suflBcient  reason  why 
the  will  should  not  be  probated.  The  demurrer  was  sustained,  the 
caveat  was  dismissed,  the  motion  to  postpone  was  refused,  and  the 
will  was  admitted  to  record  as  proved  in  solemn  form.  An  appeal 
was  taken  to  the  superior  court,  and  on  the  hearing  the  motion  to 
stay  the  proceedings  was  denied,  and  the  demurrer  to  the  caveat 
was  sustained.  The  only  evidence  submitted  was  the  testimony  of 
the  subscribing  witnesses  to  the  will ;  upon  the  conclusion  of  which 
the  court  directed  a  verdict  in  favor  of  the  propounders,  and  that 
the  will  be  probated  and  admitted  to  record  as  the  last  will  and 
testament  of  Mrs.  Camp.    The  caveator,  Mrs.  Field,  excepted. 

C.  E.  Small,  R.  H.  Field,  and  Neel  &  JSfeel,  for  plaintiff  in  error. 

Oeorge  F.  Oober  and  D.  W.  Blair,  contra. 

Evans,  P.  J.     (After  stating  the  foregoing  facts.) 

1,  The  court  of  ordinary  has  original  and  exclusive  jurisdiction 
over  the  probate  of  wills,  and  the  issue  to  be  decided  on  an  applica- 
tion for  probate  is  devisavit  vel  non,  and  does  not  include  any 
issue  as  to  the  validity  of  the  testator^s  title.  Civil  Code,  §§  3853, 
3856 ;  Wetter  v.  Habersham,  60  Oa.  193.  The  statute  provides  for 
an  appeal  to  the  superior  court  from  the  judgment  of  the  court  of 
ordinary  admitting  or  refusing  the  probate  of  a  paper  as  a  will ;  and 
when  such  an  appeal  is  taken  to  the  superior  court,  that  court  be- 
comes quoad  hoc  a  probate  court.  Barksdale  v.  Hopkins,  23  Oa, 
332.  In  trying  an  appeal  the  superior  court  can  not  go  beyond  the 
jurisdiction  of  the  court  of  ordinary  as  respects  rights,  and  can 
deal  with  no  question  of  merits  except  such  as  could  have  been 
raised  in  the  primary  court.  Oreer  v.  Burnam,  69  Oa.  734 ;  Huf- 
bauer  v.  Jackson,  91  Ga.  298  (18  S.  B.  159),  The  superior  court^s 
jurisdiction  on  appeal  is  therefore  limited,  on  the  merits,  to  the 
issue  of  devisavit  vel  non.  The  superior  court  in  the  exercise  of  its 
equity  powers  has  no  jurisdiction  to  enjoin  the  nominated  executors 
of  an  alleged  will  from  offering  it  for  probate.  Israel  v.  Wolf,  100, 
Ga.  339  (28  S.  K  109) ;  Adams  v.  Johnson,  189  Qa.  611  (59  S.  E. 
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269).  A  complainant  can  ask  no  further  relief  in  the  courts  of 
the  United  States  than  he  could  obtain  in  the  State  courts.  If  in 
the  latter  courts  equity  would  afford  no  relief,  neither  will  it  in 
the  former.  Ewing  v.  St.  Louis,  6  Wall.  413  (18  L.  ed.  657). 
The  propounders  were  not  enjoined  by  the  United  States  court  from 
offering  the  alleged  will  for  probate,  and  nnder  the  foregoing  au- 
thorities the  caveator  is  not  entitled  to  such  relief.  It  follows  that 
the  pendency  of  the  case  in  the  United  States,  court  is  neither 
ground  for  caveat  nor  cause  for  postponement  of  the  proceedings  to 
probate  the  paper  propounded  as  the  last  will  of  the  testatrix. 

2.  The  agreement  by  Mrs.  Camp's  children,  made  prior  to  her 
death,  to  disregard  any  will  she  might  make  without  their  knowl- 
edge or  consent,  is  averred  as  cause  for  refusing  to  probate  her 
will.  Inasmuch  as  one  of  the  incidents  of  ownership  of  property 
is  the  right  to  dispose  of  it  by  will  or  deed,  we  can  not  see  how 
children  and  prospective  heirs  may  enter  into  aiiy  agreement  which 
would  have  the  effect  to  deprive  their  mother  of  the  power  to  dis- 
pose of  her  own  property.  In  Finch  v.  Finch,  14  Oa.  362,  after 
the  death  of  the  testator  his  heirs  and  legatees  agreed  in  writing 
that  the  will  should  not  be  set  up,  but  that  the  estate  should  be 
distributed  under  the  statute  of  distributions.  When  the  pro- 
pounder,  who  was  a  party  to  this  agreement,  offered  the  will  for 
probate,  this  written  contract  was  set  np  in  the  caveat  as  a  reason 
for  not  probating  it.  This  court  held  that  the  contract  to  distribute 
the  estate  outside  of  the  will  was  not  a  bar  in  the  court  of  ordinary 
to  the  propounding  of  the  will,  and  that  the  court  of  ordinary  would 
not  decide  upon  the  validity  of  the  contract,  but  upon  the  factum 
of  the  will  only,  leaving  the  rights  of  the  parties  to  be  determined 
by  the  appropriate  tribunals  thereafter.  If  a  contract  by  heirs  and 
legatees  to  disregard  a  will  be  no  bar  to  its  probate,  a  fortiori  one 
by  prospective  heirs  can  not  have  that  effect. 

3.  It  is  set  up  in  the  caveat  that  in  breach  of  the  contract 
between  the  children,  and  for  their  own  use  and  advantage,  the 
propounders  and  Mrs.  Brantley  caused  and  influenced  Mrs.  Camp 
to  sign  the  alleged  will.  This  allegation,  even  as  against  a  general 
demurrer,  is  insuflBcient  to  raise  an  issue  of  nndue  influence  such 
as  will  void  a  will.  The  undue  influence  over  a  testator's  act, 
which  invalidates  his  testamentary  power,  must  go  to  the  extent 
whereby  the  will  of  another  is  substituted  for  the  wishes  of  the 
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testator.  Civil  Code,  §  3834.  It  is  one  of  the  oldest  maxims  of 
pleading  that  every  pleader  is  presumed  to  state  his  ease  as  favor- 
ably to  himself  as  he  can  do.  It  is  also  one  of  the  fundamental 
rules  of  pleading  that  facts  and  not  legal  conclusions  must  be 
alleged.  If  fraud  is  relied  on  to  vitiate  an  act,  the  particular  facts 
constituting  the  fraud  must  be  stated,  and  a  general  charge  of 
fraud  may  be  assailed  by  general  demurrer.  Eilgo  v.  Castleberry, 
38  Oa.  512  (95  Am.  D.  406).  Undue  influence  is  the  handmaiden 
of  fraud,  and  good  pleading  requires  an  averment  of  the  facts 
relied  on  to  constitute  it.  This  general  principle  of  pleading  is 
applicable  to  pleadings  to  contest  the  probate  of  wills,  and  the 
general  rule  is  to  set  forth  the  facts  constituting  fraud  or  undue 
influence  in  a  proceeding  to  contest  a  will  upon  these  grounds.  16 
Enc.  PL  &  Pr.  1022,  and  cases  cited  in  notes.  In  the  instant  case 
there  is  not  even  a  distinct  allegation  that  the  will  was  obtained  by 
undue  influence,  and  the  facts  alleged  do  not  constitute  undue 
influence. 

4.  The  subscribing  witnesses  concurred  that  the  will,  was  exe- 
cuted with  the  formality  required  by  law,  and  that  the  testatrix  was 
of  disposing  mind  and  memory ;  and  their  testimony  was  not  con- 
tradicted. The  court  therefore  did  not  err  in  directing  a  verdict 
probating  the  will. 
Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur. 


Howell  et  ah  v.  Clements 

Atkinson,  J.  1.  In  an  action  to  enjoin  the  cutting  of  timber  and  to  recover 
damages,  the  plaintiffs  claimed  title  under  a  deed  executed  in  1906, 
which  conveyed  the  land  in  fee,  but  contained  no  exception  or  reserva- 
tion of  the  timber.  Defendant  claimed  under  an  older  deed  executed  in 
1904  by  plaintiff's  grantor,  and  an  imbroken  chain  of  conveyances,  each 
of  which  conveyed  all  the  timber  on  the  land,  but  did  not  mention  any 
time  within  which  to  remove  it.  In  stating  the  contentions  of  the 
parties  and  instructing  the  jury  on  the  law  of  the  case,  the  judge  re- 
ferred to  the  pleadings  and  charged  in  general  terms  that  defendant 
would  have  a  reasonable  time  within  which  to  remove  the  timber.  Held, 
that  the  instruction  embodied  a  correct  principle  of  law  applicable  to 
the  case  {Shippen  Lumber  Co,  v.  Oates,  136  Oa.  37,  70  S.  E.  672),  and, 
in  the  absence  of  an  appropriate  request  to  charge,  was  not  erroneous 
because  the  judge  did  not  further  state  that  in  passing  on  the  question 
of  reasonable  time  in  which  to  remove  the  timber   the  jiuy   should 
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reckon  from  the  date  of  the  first  deed  by  the  common  grantor,  rather 
than  the  dates  of  the  intermediate  deeds  to  the  timber  under  which 
defendant  claimed^  or  from  the  date  defendant  actually  commenced  to 
cut  the  timber. 

2.  It  was  not  erroneous  to  instruct  the  jury  to  disregard  testimony  as  to 
utterances  of  the  common  grantor,  made  out  of  the  presence  of  defendant 
to  plaintiffs  after  his  conveyance  of  the  timber,  to  the  effect  that  the 
grantee  had  two  years  in  which  to  remove  the  tinlber  and  "his  time 
was  about  up." 

3.  There  being  no  evidence  of  any  usage  or  universal  custom  applicable  to 
the  removal  of  timber  in  quantities  and  situated  as  that  involved  in 
this  case,  it  was  not  erroneous  to  instruct  the  jury:  "Nothing  that  [a 
named  witness]  swore  as  to  what  was  a  reasonable  time,  if  it  was 
based  upon  any  custom  or  usage  as  to  time,  should  be  considered  by  you. 
Anything  that  he  may  have  said  based  upon  knowledge  of  timber  as  a 
sawmill  man,  and  the  conditions  surrounding  this  particular  timber, 
is  to  be  received  by  you  and  considered  along  with  the  other  testimony 
in  the  case  in  determining  what  was  a  reasonable  time,  the  contract  not 
specifying  any  time  at  all."    Goette  v.  Lane,  111  Oa.  400  (36  S.  E.  758). 

4.  It  was  erroneous  to  instruct  the  jury,  "You  may  believe  that  witness 
who  has  the  least  inducement  to  swear  falsely  and  the  best  means  of 
knowing  the  facts  about  which  he  testifies,"  without  appropriate  qualifi- 
cation in  regard  to  equal  credibility  of  the  witnesses.  N.,  C.  d  8U  L. 
Ry,  v.  Euhhle,  ante,  300  (76  S.  E.  1009).  But  the  error  will  not  require 
a  new  trial  in  this  case.  The  only  strangers  to  the  title  who  testified 
were  witnesses  for  plaintiffs.  The  plaintiffs'  right  to  recover  depended 
upon  whether  a  reasonable  time  had  expired  in  which  to  remove  the 
timber.  This  was  a  question  altogether  of  opinion.  There  was  some 
difference  in  the  estimates  of  the  quantity  of  timber  on  the  lot,  but 
no  substantial  conflict  as  to  its  character,  location,  or  other  fact  relied 
on  as  a  basis  for  showing  reasonable  time  for  removal  of  the  timber. 

5.  The  first  deed  to  the  timber  was  executed  in  1904,  and  suit  was  in- 
stituted in  1909.  The  circumstances  were  not  such  as  to  require  a 
holding  that  a  reasonable  time  for  removal  of  the  timber  had  expired. 
The  verdict  for  the  defendant  was  supported  by  the  evidence,  and  the 
discretion  of  the  trial  judge  in  refusing  a  new  trial  will  notlbe  disturbed. 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Justices  concur. 
Febbuaby  12,  1913. 

Eqtiitable  petition.    Before  Judge  Fite.    Murray  superior  court. 

January  6,  1912. 

Maddox,  McCamy  &  Shumate,  for  plaintiffs. 

S.  Bartow  Strang,  for  defendant. 
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EVANS  V.  CITY  OF  ATLANTA. 

The  petition  was  saflOcient  to  withstand  a  general  demurrer. 
Febbuaby  13,  1913. 

Action  for  damages.  Before  Judge  BelL  Pulton  superior  court. 
October  6,  1911. 

Thomas  B.  Brown  and  Willium  8.  Cohum,  for  plaintiff. 

James  L.  Mayson  and  William  D,  Ellis  Jr.,  for  defendant. 

Hill,  J.  The  plaintiff  brought  an  action  against  the  City  of 
Atlanta  to  recover  damages  for  an  alleged  personal  injury.  The 
material  allegations  of  the  petition  were  as  follows :  The  city  em- 
ployees had  piled  certain  sewer-piping  along  the  public  street  in 
front  of  his  place  of  business,  at  the  outer  edge  of  the  sidewalk,  for 
the  entire  distance  between  two  cross  streets.  As  the  plaintiff, 
between  nine  and  ten  o^clock  at  night,  was  proceeding  to  cross  the 
street  in  front  of  his  place  of  business,  to  catch  a  car  at  the  inter- 
section of  one  of  the  cross  streets,  he  stumbled  and  fell  over  the 
piping  and  was  injured.  The  piping  extended  about  twelve  inches 
above  the  surface  of  the  sidewalk.  It  had  been  piled  in  the  street 
on  the  day  of  the  injury  and  for  several  days  prior  thereto.  An 
arc  light,  which  was  the  only  means  employed  by  the  defendant 
for  lighting  that  portion  of  the  street,  was  so  placed  with  reference 
to  a  viaduct  as  to  leave  the  part  of  the  street  where  the  injury 
occurred  in  total  darkness,  and  to  cast  a  blinding  effect  on  the 
plaintiff.  No  warning  lights  of  any  kind  had  been  placed  on  the 
piping,  and  the  street  at  the  point  of  injury  was  in  total  darkness. 
Plaintiff  was  in  the  exercise  of  ordinary  care,  and  could  not  have 
avoided  the  injury.  Twelve  special  groimds  of  negligence  were 
alleged,  but,  briefly  stated,  they  amounted  to  charges  that  the  city 
was  negligent  in  putting  the  piping  in  the  street;  in  laying  it  so 
close  to  the  edge  of  the  sidewalk;  in  piling  it  m  a  way  dangerous 
to  pedestrians;  in  not  putting  a  light  thereon  to  warn  pedestrians; 
and  in  failing  properly  to  light  the  street  Eeference  will  later  be 
made  to  special  allegations  contained  in  the  petition.  Special  and 
general  demurrers  were  filed.  The  court  below  sustained  the  latter 
and  dismissed  the  petition,  and  the  plaintiff  excepted. 

As  A  general  rule,  a  municipality  is  liable  for  injuries  which  prox- 
imately result  from  its  negligent  failure  to  keep  its  streets  in  a 
reasonably  safe  condition  for  ordinary  travel,  either  at  night  or  by 
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day.  But  the  defendant  insists  that  the  facts  alleged  in  this  case 
disclose  such  contributory  negligence  on  the  part  of  the  plaintiflE 
as  to  preclude  him  from  recovering  damages ;  and  cites,  as  control- 
ling, the  cases  of  Sheats  v.  Rome,  92  Ga.  535  (17  S.  E.  922),  City 
of  Columbv4  V.  Qriggs,  113  Oa.  597  (38  S.  E.  953,  84  Am.  St.  E, 
257),  and  Keht  v.  Tel.  Co.,  120  Ga.  980  (48  S.  E.  399).  In  the 
Sheats  case,  in  which  the  petition  was  dismissed  on  general  de- 
murrer, and  the  judgment  aflSrmed,  it  appeared  that  the  plaintifiE, 
who  was  injured  in  attemptmg  to  cross  a  ditch,  was  aware  of  its 
existence,  width,  and  depth,  and  either  tried  to  jump  across,  or  to 
step  into  the  bottom  of  the  ditch  and  out  on  the  opposite  side.  The 
Kent  case,  on  its  facts,  closely  resembled  the  Sheats  case,  and  the 
ruling  was  followed  as  to  the  apparent  risks ;  but  a  distinction  was 
made  as  to  an  unknown  danger  which  existed  in  the  fact  that  the 
ditch  was  undermined ;  and  it  was  held  that  an  allegation  that  this 
was  Tmknown  to  the  plaintiff  and  could  not  have  been  discovered 
by  the  use  of  ordinary  care,  and  that  she  was  injured  by  reason  of 
the  ditch  caving  as  she  stepped  on  the  opposite  side,  stated  a  cause 
of  action.  And  see  City  of  Atlanta  \.  Harper,  129  Ga.  415  (59 
S.  E.  230).  In  City  of  Columbus  v.  Griggs,  a  general  rule  of  law 
was  correctly  stated,  as  follows:  "One  who  knowingly  and  volun- 
tarily takes  a  risk  of  physical  injury  the  danger  of  which  is  so 
obvious  that  the  act  of  taking  such  risk,  in  and  of  itself,  amounts 
to  a  failure  to  exercise  ordinary  care  and  diligence  for  his  own 
safety,  can  not  hold  another  liable  for  damages  resulting  from  a 
hurt  thus  occasioned,  although  the  same  may  be  in  pari;  attributa- 
ble to  the  latter's  negligence.^^  The  facts  to  which  this  ruling  was 
applied  show  that  two  occupants  of  a  buggy  (one  being  the  plain- 
tiff) drove  in  the  dark  over  a  dangerous  portion  of  a  street,  with 
full  knowledge  of  its  condition,  choosing  this  route  rather  than 
other  available  routes  some  of  which  were  perfectly  safe  We  do 
not  consider  the  cases  above  referred  to  as  controlling  in  the  present 
case,  but  are  of  the  opinion  that  the  allegations  make  a  case  falling 
within  the  decisions  summed  up  in  Idlett  v.  Atlanta,  123  Go.  821, 
823,  et  seq.  (51  S.  E.  709),  wherein  the  question  of  liability  was 
held  to  be  one  for  the  jury.  The  present  case  is  somewhat  allied 
to  the  case  there  cited,  of  Dempsey  v.  Rome,  94  Ga.  420  (20  S.  E. 
335),  the  facts  of  which  showed  that  the  plaintiff,  while  walking 
across  a  bridge,  stepped  into  a  hole  which  was  ten  or  fifteen  inches 
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long,  three  inches  wide,  and  two  or  three  inches  deep.  He  had 
observed  this  hole  a  week  or  two  previous,  and  at  the  time  he 
stepped  into  it  "had  his  hands  in  his  pants  pocket,  was  walking 
very  peart,  and  wasn't  paying  any  .attention/'  It  was  held  to 
be  a  jury  question  whether,  nnder  these  circumstances,  he 
was  so  negligent  regarding  his  safety  as  to  bar  him  from  recovering 
damages.  In  the  present  case  it  appears  that  the  plaintiff,  upon 
leaving  his  store,  walked  along  the  sidewalk  towards  the  intersec- 
tion of  Courtland  Street,  and  when  a  street-car  approached  which 
he  expected  to  take,  he  stepped  from  the  sidewalk  into  Decatur 
Street  with  the  intention  of  crossing  the  street.  The  petition 
alleges:  "That  when  petitioner  walked  into  Decatur  Street  from 
his  store  as  aforesaid,  the  said  street  was  in  total  darkness,  with 
no  lights  as  aforesaid  giving  and  furnishing  any  light  in  the  said 
street  to  make  passage  in  said  street  by  pedestrians  safe.  That  as 
the  said  car  approached  Courtland  Street  .  .  on  the  said  De- 
catur Street,  petitioner  walked  from  the  sidewalk  into  the  said  De- 
catur Street  to  board  said  car,  and  in  so  doing  stumbled  over  the  said 
piping  in  the  darkness,  which  said  pipe  tripped  petitioner,  pre- 
cipitating him  to  the  ground  and  pavement  in  said  street,  thereby 
breaking  petitioner's  right  leg  just  above  the  ankle.  That  petitionier 
was  in  the  exercise  of  ordinary  care  and  could  not  have  prevented 
the  said  injury.  That  petitioner  was  proceeding  cautiously  in  the 
darkness,  and  his  locomotion  was  made  more  perilous  by  the  defend- 
ant, by  the  blinding  effect  of  the  arc  light  and  its  obscured  position 
behind  the  east  wall  of  the  said  viaduct."  The  plaintiff  had  pre- 
viously alleged  not  only  the  position  and  effect  of  the  arc  light  re- 
ferred to,  but  also  that  there  were  no  warning  lights  of  any  kind  on 
the  piping,  and  afterwards  alleged,  as  a  ground  of  special  negli- 
gence: "Because  the  defendant  was  negligent  in  not  putting  lights 
on  the  said  pipe  during  the  nighttime  as  a  warning  and  caution  to 
pedestrians  that  the  said  pipe  was  in  the  said  street,  and  was  an  ob- 
struction to  the  safe  passage  over  and  through  said  street  for  pedes- 
trians;" and  "Because  the  defendant  was  negligent  in  not  putting 
on  the  said  pipe  in  said  street  some  light,  signal,  or  warning  of 
some  kind  or  description,  to  admonish  pedestrians  of  the  position  of 
the  pipe  in  said  street."  Counsel  for  the  plaintiff,  in  their  brief, 
concede  that  he  had  knowledge  of  the  existence  of  the  piping  in  the 
street.     The  allegations  of  the  petition  do  not  aflSrmatively  show 
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this,  and  the  fact  is  only  inferable  from  averments  that  he  had 
been  doing  business  on  that  portion  of  the  street  for  a  long  time, 
and  that  some  of  the  piping  was  placed  in  the  street  several  days 
prior  to  his  injury.  Even  if  the  facts  alleged  are  such  as  to  charge 
him  with  knowledge  of  the  obstruction,  the  mere  knowledge  of  a 
defect  or  obstruction  in  a  highway  does  not  necessarily  preclude 
recovery  for  injuries  occasioned  thereby.  See  Idleit  v.  Atlanta, 
supra,  and  cases  there  cited.  Moreover,  there  is  nothing  in  the 
petition  which  would  indicate  more  than  a  general  knowledge  that 
the  piping  had  been  piled  in  the  street,  and  nothing  to  show  that 
the  risk  or  danger  of  crossing  the  street  was  so  obvious  that  the 
plaintiff,  as  a  matter  of  law,  would  be  guilty  of  such  contributory 
negligence  in  attempting  to  do  so  as  would  bar  his  right  to  recover. 
If  the  petition  be  considered  as  averring  facts  which  would  charge 
the  plaintiff  with  notice  of  the  obstruction  in  the  street,  yet  his 
allegations  are  equivalent  to  an  averment  that  by  reason  of  dark- 
ness, and  failure  of  the  defendant  to  place  warning  signals  on  the 
obstruction,  at  the  time  of  the  injury  he  was  not  aware  of  the 
proximity  and  extent  of  the  danger  which  he  was  incurring.  In 
this  connection  see  Pate  v.  City  of  Atlanta,  119  Oa.  671  (46  S.  E. 
827) ;  Johns  v.  Georgia  Railway  &  Electric  Co.,  133  Oa.  525,  528 
{QQ  S.  E.  269):  We  think  that  when  the  allegations  of  the  petition 
hereinbefore  quoted  are  construed  together,  they  amount  to  a 
charge  that  the  plaintiff,  on  account  of  the  alleged  darkness,  walked 
into  the  peril  not  knowing  its  exact  location,  and  th^t  his  doing  so 
was  the  result  of  the  city^s  negligence  in  not  placing  a  light 
or  other  signal  on  the  piping.  It  does  not  appear  that  at  the  time 
of  the  injury  he  was  attempting  to  step  on  and  across  the  piping, 
but  rather  that  he  "stumbled  over  the  said  piping  in  the  darkness." 
We  think  the  facts  alleged  were  such  as  to  make  the  petition  not 
subject  to  a  general  demurrer. 

It  is  urged  that  inasmuch  as  the  municipality,  in  the  absence  of 
statutory  requirements,  is  not  bound  to  light  its  streets,  and  in 
view  of  the  holding  in  City  of  Columbus  v.  Sims,  94  Oa.  483  (20 
S.  E.  332),  that  when  it  does  so  voluntarily  it  is  not  under  the 
duty,  as  a  matter  of  law,  to  light  them  in  such  a  manner  as  to 
enable  persons  using  them  to  see  any  obstruction  the  city  may  have 
placed  in  the  street,  the  general  demurrer  should  have  been  sus- 
tained on  that  groimd.    We  do  not  understand  the  decision  dted 
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to  go  to  any  further  extent  than  to  hold  that  it  is  not  negligence 
per  Be  for  a  city  voluntarily  lighting  its  streets  to  fail  to  light  them 
to  the  extent  referred  to.  But  irrespective  of  what  may  be  the 
rule  in  such  cases,  the  petition  would  still  not  be  open  to  general 
demurrer,  iiiere  being  allegations  suflScient  to  charge  that  the  in- 
jury resulted  from  the  failure  of  the  city,  the  street  being  in 
darkness,  to  place  warning  signals  on  the  piping.  The  very  fact 
that  the  street  was  not  lighted  would  seem  to  indicate  all  the  more 
a  necessity  for  caution  lights  on  the  obstruction. 

It  is  also  urged  that  the  plaintiff  can  not  recover,  because  the 
petition  shows  that  he  was  on  his  way  to  the  opposite  side  of  the 
street  at  intersection  of  a  cross  street,  which  he  could  have  reached 
by  going  along  the  sidewalk  to  the  intersecting  street  and  then 
passing  over,  and  his  failure  to  do  this  was  contributory  negligence 
barring  a  recovery.  While  a  pedestrian  may  be  charged  with  a 
greater  degree  of  care  when  attempting  to  cross  a  street  at  a  place 
other  than  a  crosswalk  {Brunswick  R.  Co.  v.  Oibson,  97  Oa.  489, 
498  (25  S.  E.  484) ;  City  Council  of  Augusta  v.  Tharpe,  113  Oa, 
152  (38  S.  E.  389)),  one  who  does  so  is  not  necessarily  guilty  of 
negligence  per  se.  This  was  expressly  ruled  in  Southern  Bell  Tel- 
ephone &  Telegraph  Co.  v.  Howell,  124  Ga.  1050  (53  S.  E.  577,  4 
Ann.  Cas.  707).  It  is  a  jury  question  whether  in  thus  crossing  a 
street,  imder  given  circumstances,  one  is  guilty  of  such  contributory 
negligence  as  to  prevent  him  from  recovering  in  the  case  of  injury. 
In  the  case  of  Augusta  v.  Tharpe,  supra,  it  was  held  not  error  to 
refuse  to  charge  the  jury  "that  one  passing  from  the  street  to  the 
sidewalk  or  the  reverse  (in  a  city),  at  any  point  other  than  a  cross- 
walk, has  no  reason  to  expect  a  safe  passageway,  and  must  therefore 
do  so  at  his  own  risk/^ 

The  special  demurrers  were  not  passed  on  by  the  trial  court,  and 
are  not  now  before  us  for  consideration. 

Judgment  reversed.     All  ike  Justices  concur. 
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WEIGHT  V.  SOUTHEEN  EAILWAY  COMPANT. 

Where  a  railroad  company  permitted  pedestrians  to  walk  longitudinally 
along  its  tracks  within  the  switching-yard  and  corporate  limits  of  a 
city  which  by  ordinance  prohibited  the  running  of  trains  at  a  rate  of 
speed  in  excess  of  six  miles  an  hour,  and  a  person,  while  walking  on 
one  of  two  main-line  tracks  connecting  two  switching-yards  (which  main* 
lines  also  were  used  for  switching  purposes),  was  killed  by  a  switch- 
train  of  the  company,  which  at  the  time  was  running  at  a  rate  of  speed 
in  violation  of  the  ordinance,  and  suit  was  brought  against  the  com- 
pany to  recover  damages  for  the  homicide,  it  was  a  question  of  fact  for 
the  jury  to  determine  whether,  under  all  the  evidence  (which  tended 
to  show  that  many  persons  were  accustomed  to  walk  on  the  track  at 
the  point  where  the  homicide  occurred),  the  servants  of  the  company 
were  under  any  duty  to  anticipate  the  presence  of  pedestrians  on  the 
track,  and,  if  so,  -whether  they  exercised  ordinary  care  and  diligence  to 
prevent  the  homicide.  It  follows  that  the  court  erred  in  directing  a 
verdict  in  favor  of  the  defendant 

Febbuaby  13,  1913. 

Action  for  damages.  Before  Judge  Bell.  Fulton  superior  court 
November  2,  1911. 

Moore  &  Branch,  for  plaintiff. 

McDaniel  &  Black,  for  defendant. 

Hill,  J.  Jane  Wright  brought  suit  against  the  Southern  Bail- 
way  Company  to  recover  damages  for  the  alleged  tortious  killing 
of  her  minor  daughter,  Idell  Wright  At  the  conclusion  of  the 
evidence  the  court,  on  motion,  directed  a  verdict  in  favor  of  the 
defendant;  and  the  plaintiff  excepted.  The  evidence  disclosed  the 
following  facts :  Between  Brookwood  and  Armour  station  the  de- 
fendant company  had  two  railroad  tracks,  one  known  as  the  north- 
bound main  line,  and  the  other  as  the  southbound  main  line,  its 
trains  moving  upon  them  in  a  northern  and  southern  direction, 
respectively.  Between  the  two  tracks  was  a  space  ten  or  twelve  feet 
wide.  The  point  at  which  the  girl  was  killed  was  within  the  cor- 
porate limits  of  Atlanta.  The  tracks  at  this  point  were  in  a  cut. 
Between  the  southbound  track  and  the  bank  on  the  north  side  of 
the  cut  was  a  space  varying  from  eight  to  fourteen  feet  in  widtlu 
The  defendant  company  liad  a  switching-yard  at  Armour  and  one 
west  of  the  Brookwood  bridge,  the  two  main  tracks  connecting 
them  being  also  used  for  switching  purposes.  At  the  eastern  end  of 
the  yard  at  Armour  were  six  or  seven  tracks,  and  at  the  western  end 
of  the  switching-yards  also  were  a  number  of  tracks.  There  were 
several  factories  at  Armour,  where  approximately  200  persons  were 
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employed.  A  large  number  of  these  employees  were  accustomed  to 
walk  along  the  tracks  between  Armour  and  Brookwood  bridge  each 
day,  and  at  the  latter  place  take  a  street-car  for  the  city,  and  in 
returning  would  go  over  the  same  route.  The  pathway  between  the 
tracks  furnished  comparatively  smooth  walking  in  good  weather, 
but  in  wet  weather  pedestrians  would  sometimes  walk  on  the  tracks. 
So  far  as  the  evidence  discloses,  no  objection  was  made  by  the  de- 
fendant to  the  use  by  pedestrians  of  its  right  of  way  above  de- 
scribed. On  the  day  of  the  homicide,  while  Idell  Wright  was 
walking  on  the  southbound  track,  between  the  rails,  going  towards 
Armour,  with  her  back  towards  Peachtree  road,  one  of  defendant's 
passenger-trains,  known  as  the  Vestibule  Limited,  came  into  sight, 
going  south  on  the  track  on  which  she  was  walking.  When  she 
saw  the  train  meeting  her,  she  stepped  off  the  track  on  which  she 
was  walking  and  into  the  space  between  the  two  tracks.  Prom 
there  she  went  upon  the  northbound  track,  and  as  she  got  upon  that 
track,  still  walking  in  the  same  direction,  a  freight-engine,  pushing 
cars  in  front  of  it,  was  upon  the  track  going  northward.  She  did 
not  look  in  the  direction  from  which  the  freight-cars  were  approach- 
ing. She  stepped  on  the  track  about  forty  feet  ahead  of  the  freight- 
train,  which  was  running  about  fifteen  or  eighteen  miles  an  hour, 
and  was  killed  by  that  train.  The  ciiy  ordinances  prohibited  the 
running  of  trains  within  the  city  limits  at  a  rate  of  speed  in  excess 
of  six  miles  an  hour. 

The  undisputed  evidence  in  this  case  was  that  the  killing  of  the 
deceased  by  the  defendants  train  was  within  the  corporate  limits 
of  the  City  of  Atlanta,  and  that  at  the  time  of  the  injury  the  train 
was  running  at  a  rate  of  speed  of  fifteen  miles,  or  more,  an  hour. 
In  evidence  was  a  certified  copy  of  a  city  ordinance  of  Atlanta, 
which  prohibited  the  running  of  trains  within  its  corporate  limits 
at  a  rate  of  speed  in  excess  of  six  miles  an  hour.  The  defendant, 
therefore,  at  the  time  of  the  injury  was  guilty  of  negligence  per  se. 
Central  By.  Co.  v.  Bond,  111  Go.  13  (7),  17  (36  S.  E.  299) ;  N.,  C. 
£  Si.  L.  By.  v.  Peavler,  134  Oa.  618  {eS  S.  E.  432).  Whether 
this  was  negligence,  however,  with  respect  to  the  decedent  will  de- 
pend upon  her  relation  to  the  defendant  company  at  the  time  of  the 
homicide,  and  the  duty  owing  to  her  in  the  circumstances  under 
which  she  was  killed.  At  the  time  of  the  fatal  injury  the  deceased 
was  walking  upon  one  of  the  main-line  tracks  of  the  defendant, 
29  . 
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but  within  its  switching-yard  limits,  as  set  out  in  the  foregoing 
statement,  where  the  evidence  tended  to  show  that  many  persons 
were  accustomed  to  walk  each  day  longitudinally  along  the  track  to 
and  from  their  work,  without  objection  from  the  employees  of  the 
defendant.  It  is  insisted  that  in  these  circumstances  the  deceased 
had  no  express  license  to  be  within  the  switching-yard  limits  of 
the  defendant,  and  that  there  could  not  have  been  an  implied 
license  to  be  there,  and  she  must,  therefore,  be  regarded  as  a  tres- 
passer ;  and  as  there  was  no  evidence  to  show  that  she  was  wantonly 
killed,  there  can  be  no  recovery  on  account  of  her  death.  The 
record  does  not  disclose  any  express  license;  and  let  it  be  eon- 
ceded  jthat  there  can  be  no  implied  license  in  the  case  of  switching- 
yards.  There  was  abundant  evidence  tending  to  show  that  pedes- 
trians in  considerable  numbers  were  accustomed  to  walk  along  and 
upon  the  tracks  of  the  defendant  within  its  switching-yard  limits 
as  described,  and  no  effort  was  made  to  prevent  their  doing  so.  The 
question  which  presents  itself  for  decision  in  such  a  case  is,  there- 
fore, can  it  be  said,  as  a  matter  of  law,  where  both  the  plaintiff  and 
the  defendant  were  negligent,  that  the  defendant  owed  no  duty  to 
pedestrians  within  its  described  switching-yard  limits,  other  than 
not  to  injure  them  wantonly  after  discovering  them  in  a  perilous 
position?  Or  was  the  defendant  company,  in  such  circumstances, 
boimd  to  anticipate  that  pedestrians  were  likely  to  be  on  the  track, 
and  charged  with  the  duty  of  exercising  ordinary  care  to  prevent 
their  injury?  W^e  hold,  that,  under  the  facts  disclosed  by  the 
present  record,  it  was  a  question  for  determination  by  the  jury 
whether  the  employees  of  the  railroad  company  were  under  a  duty 
to  look  out  for  pedestrians  on  the  tracks  at  the  particular  place 
where  they  were  accustomed  to  walk,  and  where  the  injury  oc- 
curred ;  and  also,  if  chargeable  with  this  duty,  whether  the  defend- 
ant used  ordinary  care  to  prevent  the  injury  to  the  deceased. 
This  ruling  is  supported  by  the  following  decisions  of  this  court : 
Southern  By.  Co.  v.  Chatman,  124  Oa.  1026  (53  S.  E.  692,  6  L.  R. 
A.  (N.  S.)  283,  4  Ann.  Cas.  675) ;  Southern  By.  Co.  v.  Brock,  132 
Oa.  858  (5),  859  (64  S.  E.  1083) ;  Shaw  v.  Georgia  Bailroad,  127 
Oa.  8  (55  S.  E.  960) ;  M.  &  B.  By.  Co.  v.  Parlcer,  127  Oa.  471  (2), 
474  (56  S.  E.  616) ;  L.  &  N.  B.  Co.  v.  Bogers,  136  Oa.  674  (71 
S.  E.  1102) ;  KendricJc  v.  S.  A.  L.  By.,  121  Oa.  775  (49  S.  E.  762)  ; 
Crawford  v.  Southern  By.  Co.,  106  Oa.  870  (33  S.  E.  826).    See 
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also  Williams  v.  Southern  By.  Co,,  11  Oa.  App.  305  (76  S.  E.  572). 
It  is  the  duty  of  a  railroad  company  which  has  knowledge  of  the 
continuous  use  of  its  tracks  by  members  of  the  public  to  anticipate 
their  presence  at  the  place  or  places  where  they  are  accustomed  to 
use  its  right  of  way.  But  it  is  argued  that  this  can  not  be  the  rule 
where  the  public  uses  the  switching-tracks  of  a  railroad  company 
for  a  distance  of  a  mile  and  a  half,  and  that  if  it  exists  for  that 
distance  it  might  arise  along  its  entire  right  of  way.  It  is  suflBcient 
to  say  that  the  evidence  in  the  present  case  shows  it  to  have  existed 
only  within  the  corporate  limits  of  the  City  of  Atlanta,  and  the 
railroad  company  would  have  been  entirely  within  its  rights  if  it 
had  taken  the  necessary  steps  to  prevent  the  public  from  trespassing 
upon  its  tracks  either  within  or  without  the  city  limits.  The  record 
shows  no  such  effort,  but  on  the  contrary  the  public  were  allowed  to 
use  the  right  of  way  as  a  footpath  from  Brookwood  to  Armour. 

It  is  insisted,  that^the  use  of  a  switching-yard  as  a  footpath  is  so 
inconsistent  with  its  use  by  the  railroad  dompany  that  no  one  can 
use  it  except  by  express  authority;  that  there  can  be  no  implied 
license  to  use  a  switching-yard  as  a  footpath;  and  that  if  there  is 
neither  express  nor  implied  license,  the  one  using  the  switching- 
yard  as  a  footpath -is  a  trespasser,  and  if  killed  while  walking  on 
the  tracks,  there  can  be  no  recovery  unless  the  killing  be  wanton. 
In  support  of  this  doctrine  defendant  in  error  cites  the  cases  of 
Grady  v.  Georgia  Railroad  &  Banking  Co,,  112  Ga.  668  (37  S.  E. 
861),  and  Fowler  v.  Georgia  Railroad  &  Banking  Co.,  133  Ga.  664, 
668  {ee  S.  E.  900).  In  the  latter  case  Mr.  Justice  Lumpkin  said: 
**Some  of  the  decisions  of  this  court  have  indicated  the  existence- 
of  a  difference  as  to  whether  any  duty  arises,  from  known  fre- 
quency of  use  by  trespassers,  to  look  out  for  them  in  a  switch-yard, 
where  there  are  many  tracks  and  constant  shifting,  drilling,  and 
changing  of  cars,  and  on  a  main  line  of  travel,  where  trains  move 
in  the  accustomed  duties  of  transporting  persons  and  things  from 
one  place  to  another.  Rome  R.  Co.  v.  Tolhert,  85  Ga.  447  (11 
S.  E.  849) ;  Central  R.  Co.  v.  Rylee,  87  Ga,  496  (13  S.  E.  584,  13 
L.  E.  A.  634)  ;  Grady  v.  Georgia  R.  Co.,  112  Ga,  668  (37  S.  E. 
861);  Curtis  v.  Southern  Ry.  Co,,  130  Ga,  675  (61  S.  E.  539). 
See  also  3  Elliott  on  Railroads,  §  1258.''  But  he  adds :  "Of  course 
this  does  not  mean  that  every  switch  or  siding,  at  a  station  or  in 
the  country,  along  a  main  line  of  travel,  will  ipso  facto  turn  the 
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place  into  a  switch-yard  within  the  meaning  of  these  authorities. 
Whether  the  difference  suggested  is  qualitative  as  to  the  kind  of 
diligence  required,  or  quantitative,  so  that  the  general  rule  relieving 
from  liability  as  to  trespassers  on  a  main  line,  whose  presence  is 
unknown,  becomes  merely  intensified  in  a  *  switch-yard,*  because  of 
its  particular  character  and  use,  certain  it  is  that  railroad  compa- 
nies must  have  some  place  to  shift  their  cars  and  make  up  their 
trains,  if  they  are  to  operate  at  all.  If  against  their  will,  and  in 
spite  of  walls  and  fences,  trespassers  can  force  their  way  into  the 
'switch-yard'  of  a  railroad  company,  and  require  it  to  change  the 
whole  system  of  making  up  trains  and  shifting  cars,  not  because 
its  employees  know  of  a  trespasser's  pl*esence  in  a  place  of  danger, 
but  because  they  ought  to  anticipate  that  he  might  be  there  and 
that  walls  and  fences  could  not  keep  him  out,  the  making  up  of 
trains  and  getting  them  ready  for  departure  would  be  greatly  ham- 
pered and  the  liability  of  the  company  for  injuries  to  trespassers 
extended  to  unreasonable  lengths.'' 

In  the  present  case  no  fences  or  walls  surrounded  the  right  of 
way,  but  on  the  contrary  it  was  left  open  and  the  public  was  ac- 
customed to  use  the  tracks  in  walking  to  and  from  their  work.  The 
track  on  which  the  injury  occurred,  whDe  used  for  switching  pur- 
poses, was  not  within  the  switching-yard  proper.  Two  main  lines 
connected  the  switching-yards  at  Armour  on  the  east  and  beyond 
at  Brookwood  bridge  on  the  west,  the  distance  between  the  two 
being  approximately  one  and  a  half  miles.  The  deceased  did  not 
look  down  the  track,  when  she  slipped  in  front  of  the  freight- 
car  and  was  injured,  to  ascertain  if  a  train  was  approaching. 
Whether  under  all  the  circumstances  of  th§  case  the  defendant  ex- 
ercised ordinary  diligence  and  care  in  observing  the  presence  of 
the  deceased  and  in  avoiding  the  injury  to  her  are  questions 
properly  to  be  left  to  the  jury  under  the  rule  above  laid  down. 
From  what  has  been  said  above,  it  follows  that  the  court  erred  in 
directing  a  verdict  for  the  defendant. 

Judgment  reversed.    All  the  Justices  concur. 
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PEARSON  V.  HORNE. 

1.  One  person  signed  and  delivered  to  another  the  following  written  con- 
tract: "Atlanta,  Ga.,  July  19,  1909.  In  consideration  of  an  advance  of 
$1,000  to  me  by  H.  Home,  I  hereby  agree,  if  I  should  decide  to  sell  my 
half  interest  in  the  property  corner  of  Second  and  Cherry  Streets, 
Macon,  Ga.,  to  give  him  the  option  of  purchasing  same  for  his  clients, 
at  any  price  that  may  be  offered  for  the  property  by  other  parties." 
Held,  that  for  a  breach  of  contract  on  the  part  of  the  signer  by  selling 
the  property  to  another  person,  without  giving  to  the  person  therein 
named  an  opportunity  to  purchase  it,  a  right  of  action  arose  to  him  in- 
dividually. The  words  "for  his  clients"  did  not  make  the  contract  one 
with  any  persons  as  principals  of  the  party  named,  so  as  to  prevent  its 
enforcement  by  him. 

2.  While  the  description  "my  half  interest  in  the  property  comer  of 
Second  and  Cherry  Streets,  Macon,  Ga.,*'  furnished  a  poor  description  of 
the  property  which  formed  the  subject-matter  of  the  contract,  it  was 
not  on  its  face  so  vague  and  indefinite  as  to  be  incapable  of  being 
applied  by  extrinsic  evidence  to  the  property  at  that  location  in  which 
the  signer  of  the  agreement  had  a  half  interest. 

3.  The  contract  above  set  out  can  not  be  held,  on  general  demurrer  to 
the  petition,  to  be  void  because  of  indefiniteness  as  to  the  price  to  be 
paid,  or  as  to  the  time  within  which  the  plaintiff  was  to  accept  the 
option,  if  given  to  him. 

(a)  Where  it  was  alleged  that  the  owner  of  the  property  sold  it  to  a 
third  person  without  affording  to  the  plaintiff  an  opportunity  to  pur- 
chase it  in  accordance  with  the  terms  of  the  contract,  and  thus  put  it 
out  of  her  power  to  comply  with  the  contract,  no  tender  on  the  part  of 
the  plaintiff  was  necessary. 

Febbuabt  13,  1913. 

Complaint.  Before  Judge  Pendleton,  Fulton  superior  court. 
December  5,  1911. 

Little  &  Powell,  for  plaintiff  in  error. 

George  P,  Whitman;,  contra. 

Lumpkin,  J.  Henry  Home  brought  suit  against  Mrs.  Louisa 
G.  Pearson,  alleging  in  substance  as  follows:  On  July  19,  1909, 
the  defendant  entered  into  the  following  written  contract  with  the 
plaintiff:  "Atlanta,  6a.,  July  19,  1909.  In  consideration  of  an 
advance  of  $1,000  to  me  by  H.  Home,  I  hereby  agree  if  I  should 
decide  to  sell  my  half  interest  in  the  property  comer  of  Second 
and  Cherry  Streets,  Macon,  6a.,  to  give  him  the  option  of  pur- 
chasing same  for  his  clients,  at  any  price  that  may  be  offered  for 
the  property  by  other  parties/^  This  was  signed  by  the  defendant. 
The  property  was  known  as  the  Ayers  building,  and  the  Mallprj^ 
Taylor  Drug  Store,  and  the  defendant  owned  a  half  interest  therein. 
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On  October  1,  1909,  the  defendant  determined  to  sell  her  interest 
in  the  property  for  $23,000,  and  in  violation  of  her  agreement  with 
the  plaintiff,  and  without  giving  him  any  opportunity  to  buy  her 
interest,  and  without  notice  to  him,  she  sold  the  property  to  one 
Willingham  for  the  amount  named.  The  plaintiff  was  ready,  will- 
ing, and  able  to  purchase  her  interest  in  the  property  at  the  price 
for  which  she  sold  it,  and  would  have  done  so  if  an  opportunity 
therefor  had  been  offered  to  him  by  the  defendant,  in  accordance 
with  her  agreement.  On  the  date  nrentioned  the  market  value  of 
the  interest  in  the  property  was  $28,000,  and  by  reason  of  the  de- 
fendant's breach  of  contract  the  plaintiff  has  been  damaged  the 
sum  of  $5,000. 

The  defendant  filed  a  general  demurrer  to  the  petition.  It  was 
overruled,  and  she  excepted. 

1.  The  first  contention  urged  by  the  plaintiff  in  error  was  that 
the  right  of  action  asserted  in  the  petition,  if  any  existed,  was  not 
in  the  plaintiff,  who  was  a  mere  broker  or  real  estate  agent,  pur- 
porting to  act  for  another,  but  was  in  his  principal.  This  con- 
tention is  not  well  taken.  It  is  declared  by  the  Civil  Code,  §  3609, 
par.  3,  that  an  agent  has  a  right  of  action  "in  all  cases  where  the 
contract  is  made  with  the  agent  in  his  individual  name,  though 
his  agency  be  known."  It  has  also  been  held  that  a  contract  signed 
by  one  with  the  addition  of  the  word  "agent"  is  a  contract  of  the 
person  signing,  and  he  may  be  sued  thereon  individually.  BurJe- 
halter  v.  Perry  &  Brown,,  127,  Oa.  438  (2),  (56  S.  E.  631,  119  Am. 
St.  B.  343).  Here  the  contract  was  made  by  the  defendant  with 
the  plaintiff.  It  was  recited  that  $1,000  was  advanced  to  her  by 
him,  not  by  any  principal  or  client.  She  agreed  "to  give  him  the 
option  of  purchasing  the  same."  The  addition  of  the  words  "for 
his  clients"  did  not  change  the  contract  into  one  with  any  par- 
ticular principal  or  principals  of  the  plaintiff.  He  was  to  have  the 
privilege  of  purchasing  the  property.  Whether  he  did  so  for  him- 
self or  for  the  benefit  of  others  described  as  "his  clients"  did  not 
free  her  from  the  obligation  to  him.  It  does  not  appear  that  any 
person  is  claiming  rights,  as  an  undisclosed  principal,  against  the 
defendant.  From  this  it  follows  that  it  was  not  necessary  to  allege 
that  the  plaintiff  ever  presented  to  the  defendant  a  client^  ready, 
willing,  and  able  to  buy  on  the  terms  named. 

2.  It  was  argued  that  the  contract  was  one  relating  to  an  in- 
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terest  in  land,  and  that  the  written  agreement,  which  was  set  out 
as  the  basis  of  the  suit  was  not  suflSeient  to  satisfy  the  statute  of 
frauds.  It  was  urged  that  the  description  of  the  property  was  so 
vague  and  indefinite  as  to  render  the  contract  unenforceable.  That 
the  contract  was  loosely  and  carelessly  drawn  there  can  be  no 
doubi  But  the  description  of  the  property  was  not  so  indefinite 
as  to  make  the  agreement  void.  The  descriptive  words,  "my  half 
interest  in  the  property  comer  of  Second  and  Cherry  Streets,  Macon, 
Ga.,'^  were  capable  of  being  applied  to  the  subject-matter  by  ex- 
trinsic evidence.  If  the  description  in  the  contract  itself  were  so 
indefinite  as  to  be  incapable  of  application,  the  allegation  in  the 
petition  that  the  property  was  known  by  a  certain  name  would  not 
save  the  contract.  But  the  contract  itself  is  not  on  its  face  void 
for  indefiniteness  of  description.  Horton  v.  Murden,  117  Oa,  72 
(43  S.  E.  786) ;  Harriss  v.  Howard,  126  Oa.  325  (3),  330  (55  S.  E. 
59) ;  2  Devlin  on  Real  Estate  (3d  ed.),  §§  1010, 1012 ;  Halle/s  exr. 
V.  Curry,  58  W.  Va.  70  (51  S.  B.  135,  112  Am.  St.  B.  944) ;  Lick 
V.  OTDonnell,  3  Cal.  59  (58  Am.  D.  383). 

It  can  not  be  said  that  a  court  will  take  judicial  cognizance  of  the 
fact  that  there  must  be  four  comers  where  Second  and  Cherry 
Streets,  come  together,  if  this  would  affect  the  suflSciency  of  the 
description. 

3.  The  price  to  be  paid  was  sufficiently  stated.  Beasonably  con- 
strued, the  contract  means  that  if  any  price  should  be  offered  the 
defendant  which  she  would  be  willing  to  accept,  she  should  give  to 
the  plaintiff  the  option  of  purchasing  at  that  price.  Cothran  v. 
Witham,  123  Oa.  190  (51  S.  E.  285).  Nor  do  we  think  that  the 
time  within  which  the  plaintiff  should  exercise  the  option  was  too 
indefinitely  stated  to  be  binding.  He  was  bound  to  accept  or  reject 
when  the  defendant  might  offer  him  the  property  at  the  price  fixed 
in  the  manner  above  stated.  The  contract  does  not  state  in  terms 
for  how  long  a  period  it  was  to  be  binding,  whether  permanently  or 
for  a  reasonable  time.  But  it  was  alleged  that  the  defendant 
violated  the  contract  by  selling  the  property  to  another  than  the 
plaintiff,  without  giving  him  an  opportunity  to  purchase  it,  thus 
putting  it  out  of  her  power  to  comply  with  the  contract ;  and  there 
is  nothing  on  the  face  of  the  petition  to  show  that  a  reasonable 
time  had  elapsed,  or  that  the  agreement  had  terminated.  North- 
ingUm-Mung^r-Prait  Co.  v.  Farmers  Oin  &c.  Co.,  119  Qa.  861  (7), 
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852  (47  S.  E.  200,  100  Am.  St.  R.  210) ;  McLeod  v.  Hendry,  126 
Ga,  167  (2),  171  (54  S.  E.  949). 
There  was  no  error  in  overruling  the  general  demurrer. 

Judgment  affirmed.     All  the  Justices  concur. 


LOUISVILLE  &  XASHVILLE  RAILROAD  CO.  r.  EARL. 

1.  In  an  action  against  a  railway  company  to  recover  damages  for  a 
tortious  seizure  and  carrying  away  of  goods  which  previously  had  been 
delivered  to  the  plaintiff  and  upon  which  all  carriage  charges  had  been 
paid,  in  which  both  actual  and  exemplary  damages  are  claimed,  it  is 
competent  to  allege  and  prove  that  the  company  was  actuated  by  the 
plaintiff's  failure  to  pay  demurrage  of  a  small  sum  on  a  former  ship- 
ment, which  was  disputed,  and  the  circumstances  relating  to  such  dis- 
puted item  of  demurrage. 

2.  There  was  a  claim  for  exemplary ''damages,  and  the  court  did  not  err  in 
defining,  in  an  instruction  to  the  jury,  what  such  damages  included. 

3.  The  criticisms  on  the  various  rulings  are  without  substantial  merit; 
and  the  verdict  is  not  for  such  an  amount  as  to  require  the  grant  of  a 
new  trial  on  the  ground  that  it  is  excessive. 

Febbuabt  13,  1913. 

Action  for  damages.  Before  Judge  Roan.  DeKalb  superior 
court.    September  9,  1911. 

Tye,  Peeples  &  Jordan,  for  plaintiff  in  error. 

Hooper  Alexander,  contra. 

Evans,  P.  J.  The  plaintiff  sued  the  railroad  company  in  tort 
to  recover  damages  for  repossessing  itself  of  a  car-load  of  coal, 
which  had  been  delivered  to  him  and  upon  which  all  freight  charges 
had  been  paid,  because  of  the  plaintifif's  failure  to  pay  a  disputed 
idemurrage  claim  on  a  former  shipment.  He  sued  for  punitive  and 
actual  damages,  and  obtained  a  verdict  for  $1,010.40.  The  evidence 
authorized  a  finding  that  the  plaintiff  ordered  a  car-load  of  coal 
shipped  over  the  defendant's  road,  to  be  delivered  at  Atlanta.  The 
plaintiffs  place  of  business  was  in  a  suburb  of  Atlanta,  and  there 
was  some  delay  in  receiving  notice  of  the  arrival  of  the  shipment. 
The  defendant  claimed  demurrage  in  the  sum  of  four  dollars, 
which  was  paid,  as  well  as  the  freight  charges,  and  the  car  was 
delivered  to  the  plaintiff  at  Clifton,  and  imloaded  by  him  sometime 
in  August,  1909.  About  two  weeks  thereafter  the  demurrage  clerk 
of  the  Atlanta  joint  terminals,  which  included,  the  defendant  com- 
pany, demanded  two  dollars  additional  demurrage  on  the  cfir.    The 
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plaintiflE  disputed  the  correctness  of  this  claim  and  declined  to 
pay  it,  unless  approved  by  the  demurrage  bureau  maintained  by 
the  defendant  and  other  railroad  companies  for  the  adjustment  of 
demurrage,  which  already  had  under  consideration  the  plaintiff's 
liability  for  the  four  dollars  which  he  had  paid  on  the  same  car. 
While  this  matter  of  demurrage  was  pending,  and  before  hearing 
from  the  bureau,  the  plaintiff  ordered  a  second  ear  of  coal,  which 
was  delivered  to  him,  on  his  request,  at  Clifton,  where  other  cus- 
tomers of  the  defendant  were  served  in  that  viciniiy.  The  plaintiff 
paid  the  freight  and  began  to  unload  the  car.  He  had  unloaded 
about  one  third  of  the  coal  when  the  defendant  caused  the  car  to 
be  carried  away;  the  engineer  with  a  profane  epithet  ordering  the 
plaintiff's  servants  to  get  their  wagon  out  of  the  way.  About  a 
week  later  the  plaintiff  received  a  letter  from  the  defendant,  advis- 
ing him  that  the  car  was  placed  in  the  Hunter  Street  yards,  await- 
ing delivery;  and  that  if  plaintiff  desired  delivery  at  Clifton,  it 
would  be  necessary  to  discharge  the  demurrage  bill  claimed  to  be 
due  ,on  the  former  car.  The  plaintiff  never  received  the  balance 
of  the  coal.  He  did  not  hear  from  the  demurrage  bureau  until 
sometime  after  this  occurrence.  The  defendant  exacted  and  re- 
ceived the  two  dollars  disputed  demurrage  as  a  condition  precedent 
to  delivering  to  the  plaintiff  any  more  cars  at  Clifton.  The  de- 
fendant introduced  its  car-service  rule,  to  the  effect  that  it  will  not 
deliver  cars  on  specially  designated  or  private  tracks,  where  the 
consignee  refuses  to  pay,  or  unnecessarily  defers  the  settlement  of, 
demurrage  bills,  but  will  make  delivery  at  the  company^s  public 
delivery  track. 

1.  One  of  the  contentions  of  the  defendant  is  that  the  circum- 
stances attending  the  delivery  of  the  first  car  of  coal  had  no  rela- 
tion to  the  tort  complained  of,  and  that  allegations  respecting  them 
should  have  been  stricken  from  the  pleadings.  We  do  not  think 
so.  The  action  is  in  tort,  and  punitive  damages  are  sought  to  be 
recovered.  The  tort  complained  of  is  in  the  seizure  by  the  defend- 
ant of  the  plaintiff's  coal  after  it  had  been  delivered  to  him  and 
was  in  process  of  unloading,  and  the  motive  inducing  this  action 
was  the  plaintiff's  failure  to  pay  a  small  demurrage  charge  on  a 
previous  shipment.  "In  every  tort  there  may  be  aggravating  cir- 
cumstances, either  in  the  act  or  the  intention,  and  in  that  event  the 
jury  may  give  additional  damages,  either  to  deter  the  wrong-doer 
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from  repeating  the  trespass,  or  as  compensation  for  the  wounded 
feelings  of  the  plaintiff.''  Civil  Code,  §  4503.  The  conduct  of  the 
defendant  in  the  seizure  of  the  plaintiff's  goods  is  illustrated  by 
the  claim  of  demurrage  on  the  former  shipment. 

2,  The  plaintiff  in  asking  for  judgment  prayed  for  "damages 
in  vindication  of  his  right  and  in  punishment  of  the  defendant  for 
the  aggravating  and  embarrassing  facts  hereinbefore  set  forth.'* 
The  court  charged  the  jury  that  the  plaintiff  sought  to  recover,  in 
addition  to  actual  damages,  exemplary  damages  to  deter  the  wrong- 
doer from  repeating  the  trespass  and  to  compensate  him  for  his 
wounded  feelings  and  humiliation  in  being  deprived  of  his  property 
in  the  way  described.  It  is  contended  that  the  court  erred  in  stat- 
ing the  plaintiff's  contention  or  claim  for  damages,  as  not  being 
authorized  by  the  pleadings.  The  criticism  concerns  verbal  nicety 
of  expression  more  than  real  difference  in  substance.  Exemplary 
damages  in  tort  are  allowed  to  deter  a  repetition  of  the  trespass. 
They  are  given  in  addition  to  compensation  for  a  loss  sustained,  in 
order  to  punish  and  make  an  example  of  the  wrong-doer,  so  as  to 
deter  him  from  repeating  the  wrong.    3  Words  &  Phrases,  2577. 

3.  We  do  not  think  that  the  court  erred  in  his  rulings  on  de- 
murrer, or  as  complained  of  in  the  motion  for  new  trial.  There 
remains  only  to  be  considered  the  exception  that  the  verdict  is  ex- 
cessive. When  the  actual  damages  which  were  proved  at  the  trial 
are  deducted  from  the  verdict,  something  over  $800  appears  to 
have  been  allowed  as  exemplary  damages.  The  defendant  delivered 
the  car  of  coal  to  the  plaintiff,  and  received  its  full  freight  charges. 
Without  warning  the  railroad  company  ordered  away  the  plaintiff's 
servants  who  were  unloading  the  car,  and  carried  it  to  another 
point  on  its  tracks.  It  was  several  days  before  the  plaintiff  received 
notice  where  his  coal  could  be  found,  and  then  it  was  at  a  point 
two  or  three  miles  from  the  original  place  of  delivery.  The  de- 
fendant's excuse  is  that  its  car-service  rules  justified  it  in  refusing 
to  deliver  cars  on  specially  designated  tracks  in  case  demurrage 
on  former  shipments  were  impaid.  These  rules  do  not  justify  the 
defendant  in  retaking  property  which  has  been  delivered,  simply 
because  a  demurrage  charge  on  a  former  shipment  has  not  been 
paid.  Besides,  by  those  very  rules,  disputes  in  demurrage  were 
adjustable  by  a  bureau  of  the  defendant's  own  selection.  The  dif- 
ference between  the  shipper  and  the  railroad  company  as  to  the 
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four-dollar  claim  of  demurrage  was  pending  before  the  bureau  when 
the  railroad  company  demanded  an  additional  charge  of  two  dol- 
lars, and  the  shipper  informed  the  defendant's  agent  at  the  time 
of  the  demand  for  the  additional  demurrage  that  he  would  abide 
the  judgment  of  the  demurrage  bureau.  When  the  car  of  coal  was 
delivered  in  September,  and  the  freight  charges  on  it  were  paid, 
no*  demand  was  made  for  this  two  dollars,  and  the  car  was  placed, 
by  the  defendant,  for  unloading.  Under  the  circumstances  we 
think  the  jury  were  warranted  in  finding  exemplary  damages,  and 
the  amount  of  the  verdict  was  not  so  large  as  to  require  a  reversal 
pn  the  ground  that  it  is  excessive. 

Judgment  affirmed.    All  the  Justices  concur. 


Troop  v.  Marshall. 


Evans,  P.  J.    1.  In  a  suit  upon  a  contract  made  by  the  parties  themeelves, 
though  some  minor  preliminary  negotiations  may  have  been  conducted 
by  an  agent  of  one  of  the  parties,  it  is  not  erroneous  to  omit  an  in- 
Btniction  relative  to  the  acts  of  the  agent  as  affecting  the  contract. 
2.  The  evidence  authorized  the  verdict. 

Judgment  affirmed.    All  the  Justices  concur. 
Febbuaby  13,  1913. 

Complaint.    Before  Judge  Charlton.     Chatham  superior  court. 

August  2,  1911. 

John  Bourke  Jr.,  for  plaintiff  in  error.  W.  R.  Hewlett,  contra. 


Morgan  v.  Coleman. 


Atkinsok,  J.  1.  Where  a  witness  on  examination  had  testified  to  a  fact, 
and  was  again  interrogated  in  reference  to  the  same  matter,  it  was  not 
objectionable  as  the  expression  of  an  opinion  on  the  issues  in  the 
ease  that  the  judge  remarked  that  the  witness  had  already  testified  to 
the  fact. 

2.  The  grounds  of  the  motion  for  new  trial  which  complain  of  rulings  upon 
the  admissibility  of  evidence  and  excerpts  from  the  charge  of  the  court, 
some  of  which  were  alleged  to  be  unauthorized  by  the  evidence,  and 
others  to  misstate  the  contentions  of  the  parties,  were  without  merit, 
and  not  of  such  character  as  to  require  elaboration. 

S.  Where  a  deed  provided  for  the  securing  of  the  principal  debt,  and  also 
eontained  covenants  that  the  debtor  would  pay  the  taxes  and  insurance 
on  the  property  and  the  attomey'«  fees;  and  where  on  the  trial  of  a  suit 
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brought  to  recover  the  amount  of  principal  and  interest  of  the  main 
debt,  and  certain  amounts  as  having  been  paid  for  taxes  and  insurance, 
and  attorney's  fees,  and  to  have  all  of  these  declared  to  be  special  liens 
on  the  property,  a  verdict  was  returned  generally  in  favor  of  the  plain- 
tiff, but,  on  inquiry  from  the  court,  the  foreman  of  the  jury  informed 
him  that  the  intention  was  to  find  the  full  amount  of  principal  sued 
for,  with  interest  at  a  stated  per  cent,  thereon,  and  for  the  amounts 
alleged  to  have  been  paid  for  insurance  and  taxes,  and  also  the  amount 
of  attorney's  fees  claimed,  there  was  no  error  on  the  part  of  the  couit 
in  framing  a  verdict  to  carry  out  this  purpose  and  submitting  it  to 
the  jury;  nor  was  there  error,  after  the  jury  had  retired  and  returned 
with  a  verdict  so  framed  as  their  verdict,  and  each  of  them  on  being 
polled  stated  that  he  had  agreed  to  it,  in  receiving  such  verdict  over 
objection  on  the  ground  that  the  jury  had  already  found  one  verdict 
and  could  not  find  another,  nor  on  the  ground  that  the  judge  was  in- 
vading the  province  of  the  jury  in  making  one  for  them.  Smith  v. 
Pilcher,  130  Oa.  350  (60  S.  E.  1000)  ;  Jordan  v.  Dotcns,  118  Ga.  544  (45 
S.  E.  439)  ;  Seaboard  Air-IAne  Ry,  v.  Howe,  ante,  429  (77  S.  E.  387). 
4.  The  evidence  was  sufficient  to  support  the  verdict,  and  there  was  no 
abuse  of  discretion  in  refusing  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concur, 
Febbuaby  13,  1913. 

Complaint.    Before  Judge  Felton.     Bibb  superior  court.     Jan- 
uary 18,  1912. 

Nottingham  &  Nottingham,  for  plaintiflE  in  error. 
John  P.  Boss,  contra. 


Southern  Railway  Company  v.  Babfield. 

Lumpkin,  J.  1.  In  a  suit  for  malicious  prosecution,  where  the  plaintiff 
testified  in  substance  that  he  was  prosecuted  for  the  larceny  of  certain 
iron  pipes  which  had  been  given  to  him  by  the  agent  of  the  railway 
company,  and  that  a  *'law  agent**  of  the  defendant  who  "looked  after** 
its  litigation  and  looked  up  witnesses  and  the  like,  and  who  was  acting 
in  this  case,  negotiated  in  regard  to  a  settlement,  which  would  include 
the  retention  of  the  plaintiff  ini  the  employment  of  the  defendant,  and 
on  failure  of  its  constunmation  the  plaintiff  urged  that  a  trial  be  had, 
but  this  was  delayed  from  time  to  time,  there  Was  no  reversible  error, 
if  error  at  all,  in  allowing  the  plaintiff  to  testify  that  the  "law  agent** 
gave  him  as  a  reason  why  the  case  was  not  tried  that  an  official  of  the 
railway  company  in  Washington  said  that  the  case  was  handled  too 
quickly. 

(a)  This  is  true  although  the  plaintiff  also  testified  that  the  "law  agent" 
of  the  defendant  was  working  in  his  behalf  before  he  was  "held  out  of 
service." 

2.  Where  the  plaintiff  was  arrested  on  a  warrant  procured  by  the  agent  of 
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the  defendant,  and  was  bound  over  by  a  magistrate  to  a  city  court, 
there  was  no  error  in  admitting  a  transcript  from  the  records  of  the 
city  court  showing  that  a  prosecution  against  the  defendant  for  a  mis^ 
demeanor  was  dismissed  in  that  court,  together  with  evidence  that  there 
was  no  criminal  case  against  the  plaintiff  in  that  court  except  the  one 
growing  out  of  the  transaction  involved  in  the  present  case. 

3.  The  criticism  on  the  charge  of  the  court  as  to  what  was  necessary  to 
be  shown  in  order  to  authorize  a  recovery  by  the  plaintiff  was  without 
merit. 

4.  The  verdict  was  authorized  by  the  evidence,  and  there  was  no  error  in 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed,    AU  the  Justices  concur. 
Febeuaby  13,  1913. 

Action  for  damages.  Before  Judge  Maddox. .  Floyd  superior 
court.    December  6,  1911. 

Maddox,  McCamy  £  Shumate  and  George  A,  H.  Harris  &  Son, 
for  plaintiff  in  error. 

Henry  Walker,  C.  T.  Clements,  and  Denny  <&  Wright,  contra. 


HOWABD  V.  SENOIA  DUCK  MILLS  et  al. 

Under  the  evidence  it  was  error  to  grant  a  nonsuit  in  this  case. 
Februaby  14,  1913. 

Action  for  conversion.  Before  Judge  Freeman.  Coweta  su- 
perior court.    September  7,  1911. 

Anderson,  Felder,  Rountree  &  Wilson,  for  plaintiff. 

W.  C.  Wright  and  T.  F.  Bawls,  contra. 

Fish,  C.  J.  Howard  brought  an  action  for  conversion  of  de- 
scribed machinery,  against  the  Senoia  Duck  Mills,  a  corporation, 
and  certain  named  persons  alleged  to  be  oflBcials  of  the  corporation, 
who,  acting  in  its  behalf,  were  alleged  to  have  converted  the  prop- 
erty for  the  value  of  which  the  suit  was  instituted.  On  the  trial 
there  was  evidence  that  plaintiff  owned  the  machinery,  and  that 
it  was  in  the  possession  of  the  defendant  corporation  when  the 
action  was  commenced.  Howard  entered  into  a  written  contract 
with  N.  Q.  Long  and  T.  J.  Eady,  two  of  the  defendants,  wherein 
he  agreed  to  sell  the  machinery  to  them  in  consideration  that  they 
would  deliver  to  him  $24,000  of  paid-up  capital  stock  of  the  Senoia 
Duck  Mills;  Long  and  Eady  agreeing  that,  in  addition  to  the 
stock  to  be  delivered  by  them  to  Howard,  $30,000  in  money  should 
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be  paid  to  the  corporation  by  the  subscribers  for  other  stock.  Un- 
der the  agreement  Howard  was  to  deliver  the  machinery  at  Senoia, 
Georgia.  According  to  the  evidence  he  shipped  it  from  Atlanta  to 
Senoia,  and  took  bills  of  lading  for  the  same  from  the  railroad 
company,  in  which  he  himself  was  named  as  consignee.  There  was 
evidence  tending  to  show  that  the  machinery  was  taken  from  the 
cars  at  Senoia  by  the  employees  of  the  Senoia  Duck  Mills  under 
direction  of  some  of  the  officials  of  that  corporation,  and  under 
their  superintendence,  and  installed  in  the  mill  of  the  defendant 
corporation ;  and  that  this  was  done  without  the  knowledge  or  con- 
sent of  Howard  and  against  his  express  direction  to  the  superin- 
tendent and  foreman  of  the  corporation,  and  while  Howard  was  in 
possession  of  the  bills  of  lading,  no  stock  or  other  consideration  hav- 
ing been  paid  to  him.  Before  the  machinery  had  been  so  unloaded, 
T.  J.  Eady,  president  of  the  T.  J.,  Eady  Investment  Company,  sent 
the  following  letter  to  the  Lowry  National  Bank  of  Atlanta: 
"Enclosed  pleas6  find  following  certificates  of  capital  stock  of 
Senoia  Duck  Mills:  No.  36,  50  shares;  37,  50  shares;  38,  100 
shares;  39,  30'  shares;  40,  5  shares;  41,  5  shares;  all  issued  in 
the  name  of  T.  J.  Eady  Investment  Company  and  transferred  in 
blank  on  back  of  each  certificate.  These  certificates  you  are  to 
deliver  to  (Jeorge  P.  Howard,  his  heirs  and  assigns,  when  T.  J. 
Eady  and  N.  G.  Long  are  released  from  any  liability  on  their  en-  , 
dorsement  of  note  of  ($12,000)  twelve  thousand  dollars,  due  Catlin 
&  Company  April  4th,  1910.  If  said  release  is  not  obtained  during 
the  next  six  months  or  before  judgment  is  obtained  on  said  note, 
then  stock  is  to  be  returned  to  T.  J.  Eady  and  N.  Q.  Long."  How- 
ard testified,  among  other  things,  as  follows:  "At  the  time  this 
stock  was  put  up  with  the  Lowry  National  Bank  on  June  4th,  I 
had  no  knowledge  then  that  the  thirty  thousand  dollars  in  cash 
had  not  been  paid  in  by  the  subscribers  to  the  stock  of  the  Senoia 
Duck  Mills,  and  I  had  no  knowledge  at  that  time  that  the  capital 
stock  provided  by  the  charter  of  one  hundred  thousand  dollars  had 
not  been  subscribed.  I  ascertained  these  facts  a  good  while  after- 
ward, some  several  weeks  afterward.  I  have  never  taken  down 
that  stock.  It  has  never  been  transferred  to  me.  I  have  never 
received  any  of  it  and  have  never  seen  it.  I  have  never  received  a 
nickel  compensation  for  my  machinery;  have  never  received  one 
cent  of  it."    Some  three  weeks  after  the  date  of  the  above  letter  to 
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the  Lowry  National  Bank,  T.  J.  Eady,  as  president  of  the  T.  J. 
Eady  Investment  Company,  wrote  the  following  letter  to  the  same 
bank:  "This  is  to  shoW  that  we  acknowledge  that  ten  shares  of 
the  Senoia  Duck  Mills  stock  left  with  you  to  be  delivered  by  you 
to  George  P.  Howard  when  he  pays  the  twelve-thousand  dollar  note 
to  Catlin  &  Company  that  we  are  indorser  on.  If  George  P. 
Howard  is  willing  for  Glover  &  Company  to  take  down  ten  shares 
of  this  stock,  we  are  willing,  as  it  appears  that  ten  shares  of  the 
two  hundred  and  forty  shares  are  to  go  to  Glover  &  Company,  or 
Mr.  Howard  owes  Glover  this  amount,  so  he  claims,  and  we  do  not 
claim  this  ten  shares/'  Upon  th^  bottom  of  this  letter  was  the 
following  endorsement:  "So  far  as  I  am  concerned,  the  bank  may 
deliver  to  Mr.  Glover  the  ten  shares  of  stock  referred  to— this  con- 
sent being  given  without  prejudice  to  my  rights  as  against  Eady 
and  Long  or  Eady  Investment  Company.  28th  day  of  June,  1910. 
Geo.  P.  Howard.'*  Howard  testified  that  he  did  not  owe  Glover 
any  of  the  stock  delivered  to  the  Lowry  National  Bank,  nor  was  h'e 
indebted  otherwise  to  Glover;  that  Glover  thought  somebody  ought 
to  give  him  "as  a  generous  gift,''  some  of  the  stock,  as  he  had  been 
negotiating  the  trade  for  both  Long  and  Eady  and  Howard,  but 
that  Howard  had  paid  him  all  he  owed  him  for  his  services  in  this 
respect  and  otherwise.  There  was  evidence  as  to  the  value  of  the 
machinery  at  the  time  of  the  alleged  conversion.  At  the  conclusion 
of  the  evidence  in  behalf  of  the  plaintiff,  only  a  small  portion  of 
which  we  have  specifically  referred  to  (there  being  nothing  in  the 
evidence  not  referred  to  that  overcame  the  case  as  made  by  that  we 
have  stated),  the  court  granted  the  following  order:  "I  will  grant 
an  order  nonsuiting  this  case.  I  take  this  view  of  it :  When  Mr. 
Howard  accepted  this  stock  from  Eady  Investment  Company  or 
from  Eady  and  Long,  he  knew  at  the  time  that  his  machinery  was 
unloaded.  That  is  a  ratification  as  far  as  it  went.  He  has  got  the 
stock  yet.  There  has  been  no  surrender  of  it.  X  do  not  think  he 
can  keep  the  stock  and  get  damages  for  the  property  at  the  same 
time.    An  order  may  be  taken  granting  a  nonsuit." 

As  will  have  been  seen  the  learned  trial  judge  was  in  error  as  to 
Howard's  knowledge  that  his  machinery  had  been  unloaded  at  the 
time  he  accepted  the  stock  deposited  with  the  bank.  According  to 
the  evidence,  the  stock  was  deposited  in  the  bank  on  June  4th,  1910, 
and  the  machinery  was  not  imloaded  until  sometime  afterwards. 
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Moreover,  it  appeared  that  Howard  never  accepted  the  stock  de- 
posited in  the  bank  in  escrow,  and  therefore  was  never  in  a  position 
to  surrender  it.  Under  the  evidence  the  stock,  at  the  institution 
of  the  suit  and  long  prior  thereto,  was  subject  to  the  control  of 
those  who  deposited  it  in  bank.  It  is  clear,  therefore,  that  the 
evidence  did  not  authorize  the  conclusion  reached  by  the  judge 
that  Howard  accepted  the  stock  knowing  at  the  time  that  his 
machinery  had  been  unloaded,  and  that  this  was  a  ratification  of 
the  unloading  of  his  machinery,  and  that  he  could  not  keep  the 
stock  and  also  recover  damages  for  conversion.  It  follows  that 
it  was  error  to  grant  a  nonsuit. 

We  do  not  mean  to  hold,  however,  that  the  plaintiff  made  a  prima 
facie  case  against  all  of  the  defendants. 

Judgment  reversed.    All  the  Justices  concur. 


Hunt  v.  Travelers  Insurance  Company. 

Lumpkin,  J.  1.  While  the  charge  was  not  as  complete  an  instruction  aa 
it  might  have  been  in  respect  to  the  legal  import  of  the  words  of  the 
policy  of  accident  insurance,  and  some  parts  of  it  were  not  wholly  free 
from  criticism,  yet,  in  view  of  the  entire  charge,  the  colloquy  between 
the  court  and  counsel,  and  the  very  strong  evidence  m  support  of  the 
verdict  for  the  defendant,  there  was  nothing  which  requires  a  reversaL 

2.  The  request  to  charge  which  was  refused  was  not  an  exact  statement  of 
the  law. 

3.  The  judgment  on  the  main  bill  of  exceptions  being  affirmed,  the  eroes- 
bill  is  dismissed. 

Judgment  on  the  main  hUl  of  ewoeptions  affirmed,  Crosa-hill  of  exceptions 
dismissed,    AU  the  Justices  concur, 

Febbuaby  14,  1913. 

Action  upon  insurance  policy.    Before  Judge  Gilbert.    Muscogee 

superior  court.    January  26,  1912. 

Hatcher  &  Hatcher,  for  plamtiflE. 

Battle  &  Hollis,  for  defendant. 
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MORGAN  V.  SOUTHEEN  RAILWAY  COMPANY;  and 

vice  versa. 

Under  the  facts  proved  in  this  case  and  all  reasonable  deductions  there- 
from, the  plaintiff  was  not  entitled  to  recover,  and  the  court  did  not  err 
in  awarding  a  nonsuit. 

Februaky  14,  1913. 

Action  for  damages.  Before  Judge  Conyers.  Jeff  Davis  superior 
court.    Xovember  2,  1911. 

Guerry,  Hall  &  Roberts,  for  plaintiff. 

Bennet,  Twitty  &  Reese  and  Dell  &  Knox,  for  defendant. 

Hill,  J.  Morgan  brought  suit  for  damages  against  the  Southern 
Railway  Company,  on  account  of  his  alleged  illegal  ejection  from 
a  passenger-train  of  the  defendant  by  its  employees.  After  the 
plaintiff  had  closed  his  case,  the  defendant  moved  for  a  nonsuit, 
which  was  granted  by  the  court,  and  to  this  ruling  the  plaintiff 
sued  out  the  main  bill  of  exceptions.  Under  the  pleadings  and  the 
evidence  in  the  case,  we  think  the  court  did  not  err  in  sustaining 
the  motion.  The  ruling  complained  of  involves  mainly  the  "in- 
terchangeable mileage  contract,'*  so  called,  issued  by  the  defendant 
railroad  company  to  the  plaintiff,  and  the  question  whether,  under 
that  contract,  the  latter  could  have  the  "mileage  pulled"  to  the 
point  of  destination  named,  under  the  facts  of  this  case,  from  a 
non-agency  station,  if  the  plaintiff  did  not  "board"  the  train  at  the 
latter.  The  plaintiff  tendered  in  evidence  the  mileage  book  re- 
ferred to  by  him  in  his  testimony,  with  the  following  notices  and 
contract  printed  thereon:  Under  the  head  of  "Notice— Im- 
portant:" "Mileage  coupons  will  npt  be  honored  for  passage  on 
trains  or  steamers  nor  in  checking  baggage  (except  from  non- 
agency  stations  and  from  agency  stations  not  open  for  the  sale  of 
tickets),  but  must  be  presented  at  ticket-office  and  there  exchanged 
for  continuous-passage  ticket,  which  continuous-passage  ticket  will 
be  honored  in  checking  baggage  and  for  passage  when  presented  in 
connection  with  this  mileage  ticket."  Under  "Instructions  to  Con- 
ductors": "You  will  honor  coupons  from  this  ticket  only  when 
presented  by  passenger  boarding  train  at  non-agency  stations,  or 
agency  stations  not  open  for  sale  of  tickets.^'  Under  head  of 
"Contract":  "Eegulations.— -Coupons  from  this  ticket  will  not  be 
honored  on  trains  or  steamers  nor  in  cliecking  baggage  (except 
from  non-agency  stations  and  agency  stations  not  open  for  sale 
30 

Digitized  by  VjOOQ IC 


466  MORGAN  r.  SOUTHERN  RAILWAY  CO.  (139 

of  tickets),  but  must  be  presented  at  ticket-offices  and  there  ex- 
changed for  continudus-passage  tickets,  which  continuous-passage 
tickets  will  be  honored  in  checking  baggage  and  for  passage  when 
presented  in  connection  with  this  mileage  ticket.  This  ticket  is 
subject  to  the  exceptions,  rules,  and  regulations  of  each  line  over 
which  it  reads,  with  which  exceptions,  rules,  and  regulations  pur- 
chaser hereof  must  acquaint  himself/^  Under  the  head  of  "Con- 
tract and  Responsibility":  "In  consideration  of  the  reduced  rate 
at  which  this  ticket  is  sold,  I,  the  original  purchaser,  hereby  accept 
and  agree  to  be  governed  by  all  of  the  conditions  printed  on  this 
ticket  and  on  the  ticket  issued  in  exchange  for  coupons  from  this 
ticket/' 

It  will  be  observed  that  by  the  terms  and  conditions  of  the  above 
contract,  which  the  plaintiff  testified  was  dated  and  was  signed  by 
him,  it  was  good  for  transportation  over  the  lines  of  the  defendant 
company  when  "presented  at  ticket-ofiices  and  there  exchanged 
for  continuous-passage  ticket,"  and  it  expressly  provided  that  such 
"mileage  coupons  will  not  be  honored  for  passage  on  trains,  . 
except  from  non-agency  stations  and  from  agency  stations  not 
open  for  sale  of  tickets."  Does  the  evidence  in  the  record  show  a 
bona  fide  compliance  on  the  part  of  the  plaintiff  with  the  terms  and 
conditions  of  the  contract?  The  plaintiff  testified  substantially  to 
the  following  effect:  On  the  morning  of  the  day  of  his  ejection 
from  the  defendant's  train  he  was  in  Macon,  which  was  an  agency 
station  on  defendant's  line  of  road,  and  "intended  going  to  Jesup, 
Ga.,"  a  station  also  on  defendant's  line.  He  left  his  home,  about 
91/^  blocks  distant  from  the  station,  that  morning  25  or  30  minutes 
before  the  leaving  time  of  the  train,  and  arrived  at  the  station 
something  like  9  minutes  before  the  train  left.  He  approached  the 
ticket-oflBce  where  tickets  were  being  sold  and  exchanged  for 
"mileage,"  and  found  a  crowd  around  the  ticket  window.  He 
waited  a  few  minutes,  and  seeing  from  the  congregation  around 
both  of  the  windows  that  he  could  not  get  a  ticket,  he  boarded  the 
train,  which  did  not  leave  until  5  or  6  minutes  after  he  was  seated 
in  the  car.  Soon  after  the  train  left  Macon  the  ticket  collector 
came  in  the  coach  and  cried,  "Tickets  to  the  bridge."  Plaintiff 
offered  the  ticket  collector  50  cents  to  pay  his  fare  to  the  railroad 
bridge  spanning  the  Ocmulgee  river.  It  being  a  drawbridge,  all 
trains  stopped  before  crossing  it— on  the  north  side  of  the  river 
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when  going  south,  and  on  the  south  side  when  going  north.  There 
was  testimony  tending  to  show  that  passengers— principally  hunt- 
ers—were received  and  discharged  at  the  bridge.  Nothing  else  in 
the  record  tends  to  show  that  any  agency  station,  or  sign  of  a  sta- 
tion, was  at  the  bridge.  When  the  collector  arrived  at  the  seat 
occupied  by  the  plaintiff,  the  latter  held  up  in  his  hand  50  cents 
and  said,  "Captain,  I  want  to  pay  my  fare  or  transportation  to 
the  bridge.*'  The  collector  inquired,  "Are  you  going  to  get  off 
there?"  The  plaintiff  said  to  him,  "Captain,  that  is  a  matter  of 
mine,  and  not  of  yours.*'  The  collector  said,  "I  can  not  accept 
your  fare  to  the  bridge.  Let  us  be  honest  with  one  another;  are 
you  going  to  get  off  at  the  bridge?"  The  plaintiff  testified:  "I 
told  him  that  was  a  business  of  mine,  and  not  of  his.  *I  want  you 
to  accept  my  cash  fare  to  the  bridge;  and  if  I  want  to  get  off,  I 
will  get  off,  and  if  I  do  remain  on  the  train,  I  will  ask  you  to 
accept  my  mileage  from  the  bridge  to  Jesup,  Ga.'  He  said,  'I  will 
not  do  it ;  I  will  not  accept  your  fare,*  and  passed  into  the  smoker. 
I  intended  getting  off  at  the  bridge  when  I  left  Macon,  but  I  did 
not  intend  to  stop  there.  I  intended  getting  off  the  train  at  the 
bridge  to  see  about  getting  some  squirrels,  where  there  are  a  large 
amount  of  them  in  tlie  Ocmulgee  river  swamp.  I  did  not  get  off, 
because  from  what  had  happened  on  the  train  I  was  so  nervous  and 
humiliated  that  I  did  not  think  when  I  got  there  of  getting  off  the 
train,  knowing  that  my  destination  was  Jesup,  Ga.  I  did  not 
think  of  my  squirrels  any  more  or  transact  any  business  there." 
After  leaving  the  bridge  the  collector  again  demanded  fare  of  the 
plaintiff,  who  again  tendered  50  cents  to  pay  his  fare  to  the  bridge, 
but  the  collector  would  not  accept  it,  and  said,  "If  you  will  pay 
your  fare  to  Bullard,  your  mileage  will  be  good  from  there."  Plain- 
tiff declined  to  do  this.  There  was  no  discussion  of  "agency"  or 
"non-agency"  station.  Plaintiff  offered  his  cash  fare  to  the  bridge, 
and  his  mileage  from  this  point  to  Jesup.  When  the  train  left 
Macon  there  were  16  or  18  passengers  in  the  coach  in  which  plain- 
tiff was.  In  addition  to  the  ticket-oflSce  at  the  agency  station  in 
Macon,  the  Southern  Railway  had  a  ticket-office  up  town  where 
"mileage"  could  be  exchanged  for  a  ticket.  There  is  a  good  deal 
of  evidence  as  to  the  ejection  of  the  plaintiff,  and  conversations 
between  the  plaintiff  and  the  conductor  as  to  how  this  should  be 
accomplished.    The  plaintiff  was  finally  put  off  at  Hazlehurst.    He 
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made  no  eflfort  to  exchange  his  mileage  for  a  continuous-passage 
ticket,  at  any  of  the  agency  stations  south  of  the  bridge,  or  at 
Macon,  so  far  as  the  evidence  discloses,  unless  his  wait  of  three 
minutes  near  the  ticket  window  in  Macon  could  be  so  held.  A 
witness  for  plaintiff  testified  that  at  each  agency  station  they  came 
to,  the  ticket-collector  would  approach  the  plaintifiE  and  insist  upon 
his  paying  his  cash  fare  to  the  agency  station  at  which  they  were, 
and  then  get  off  and  exchange  his  mileage  coupon  for  a  ticket  to 
Jesup,  but  that  the  plaintiff  refused  in  each  instance.  At  BuUard, 
an  agency  station,  the  conductor  insisted  in  a  "nice"  way  and 
manner,  asking  him  to  get  off  and  have  his  nnleage  coupon  ex- 
changed for  a  ticket ;  but  he  refused  to  do  so. 

We  have  set  out  at  some  length  the  facts  as  above  narrated, 
which  to  our  mind  show  that  there  was  no  bona  fide  effort  upon 
the  part  of  the  plaintiff  to  exchange  his  mileage  coupons  for  a  con- 
tinuous-passage ticket  at  agency  stations,  as  required  by  the  con- 
tract. Nor  do  the  facts  bring  the  case  within  the  exceptions  of  the 
contract.  The  bridge  being  a  non-agency  station,  could  the  plain- 
tiff pay  his  cash  fare  from  Macon,  an  agency  station,  to  the  bridge, 
and  continue  his  journey  from  the  latter  place  by  having  his 
"mileage  pulled"  on  the  train  from  that  point  to  destination?  The 
contract  for  transportation,  which  he  had  signed  and  secured  at 
a  reduced  rate,  and  by  reason  of  which  he  agreed  to  be  bound  by 
all  the  conditions  "printed  on  this  ticket,  and  on  the  ticket  issued 
in  exchange  for  coupons  from  this  ticket,"  expressly  provides  that 
"mileage  coupons  will  not  be  honored  for  passage  on  trains  . 
(except  from  non-agency  stations,  and  from  agency  stations  not 
open  for  sale  of  tickets),  but  must  be  presented  at  ticket-ofSce  and 
there  exchanged  for  continuous-passage  ticket,"  etc.  The  ** in- 
structions to  conductors"  printed  on  the  mileage  book  of  the  plain- 
tiff directed  them  to  "honor  coupons  from  this  ticket  only  when 
presented  by  passenger  boarding  train  at  non-agency  stations,  or 
agency  stations  not  open  for  sale  of  tickets."  (Italics  are  the 
writer's.)  Can  it  be  said  that  the  plaintiff  "boarded"  the  train  at 
Bridge?  Certainly  not  literally,  nor  under  the  facts  of  this  case 
constructively.  There  was  no  apparent  effort  to  comply  in  good 
faith  with  the  terms  of  the  contract.  The  case  of  Georgia  R.  Co.  v. 
Murden,  SQ  Ga.  434  (12  S.  E.  630)  cited  for  the  plaintiff,  is  not 
controlling.    There  a  passenger  had  boarded  the  train  at  a  flag-sta- 
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tion  to  go  to  Augusta.  He  was  informed  by  the  conductor  that  he 
would  have  to  pay  fare  at  the  rate  of  four  cents  per  mile,  and  that 
he  could  pay  at  that  rate  to  the  next  station  where  tickets  were  sold, 
and  get  off  and  board  the  train  again,  and  could  then  ride  the  re- 
mainder of  the  distance  at  three  cents  per  mile.  This  was  agreed 
to  by  the  passenger,  and  he  did  get  off  at  the  next  agency  station, 
but  he  found  the  office  closed  and  he  could  not  secure  a  ticket.  He 
again  boarded  the  train  and  tendered  to  the  conductor  three  cents 
per  mile,  which  the  conductor  declined  to  take  and  ejected  the 
passenger.  On  the  trial  of  the  case  brought  by  the  passenger  to 
recover  damages  for  his  ejection,  the  jury  found  that  such  an 
agreement  was  made  between  the  conductor  and  the  passenger; 
and  this  court  held  that  the  passenger  had  a  right  to  rely  on  it, 
and  the  conductor  had  no  right  to  put  him  off  the  train  because  he 
refused  to  pay  four  cents  a  mile,  although  the  conductor  had  re- 
ceived instructions  to  charge  four  cents  a  mile.  We  think  the 
decision  in  that  case  was  right.  The  plaintiff  in  that  case  had 
boarded  the  train  at  a  flag-station,  or  non-agency  station,  where 
tickets  were  not  sold,  and  from  where  he  could  pay  his  cash  fare  on 
the  train  to  the  point  of  destination  at  the  regular  ticket  rate. 
But  Murden  had  no  opportunity  to  purchase  a  ticket  either  at  the 
original  flag-station  where  no  tickets  were  sold,  or  at  the  next 
agency  station,  which  he  found  closed.  He  was  therefore  clearly 
within  his  rights  in  offering  the  regular  ticket  rate  for  his  trans- 
portation, for  he  was  on  the  same  footing  as  of  one  having  bought  a 
ticket.  And  this  court  very  properly  ruled,  under  the  facts  of  that 
case,  that  the  plaintiff  could  not  be  legally  ejected  from  the  train 
for  refusing  to  pay  four  cents  per  mile.  Here  the  plaintiff  had  a 
special  contract  in  writing,  and  he  was  bound  to  know  all  of  its 
terms  and  conditions.  The  conductor  refused  to  pull  the  mileage 
from  a  non-agency  station,  when  the  passenger  had  not  "boarded" 
the  train  there  as  required  by  the  contract,  nor  exchanged  his 
mileage  at  an  agency  station  for  a  continuous-passage  ticket.  If 
the  plaintiff  rests  his  case  upon  the  proposition  that  he  could  not 
get  a  continuous-passage  ticket  at  Macon  in  exchange  for  his  mile- 
age, why  did  he  not  insist  upon  the  conductor  pulling  his  mileage 
from  that  point?  If  he  had  complied  with  all  the  requirements 
of  his  mileage-book  contract  with  respect  to  securing  tickets  before 
boarding  a  train,  he  would  have  been  vdthin  his  rights  to  have 
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demanded  that  his  mileage  be  pulled  from  Macon,  if  he  failed  to 
secure  a  ticket.  If,  on  the  other  hand,  he  relies  on  the  fact  of 
"boarding"  the  train  at  the  bridge,  or  on  having  the  rights  of  one 
getting  on  at  that  place,  then  his  contention  as  to  the  crowd  at  the 
ticket  window  at  Macon  is  immaterial.  If  the  plaintiff  boarded  the 
train  at  Macon,  an  agency  station,  and,  after  having  tendered  the 
collector  his  mileage  book,  gave  him  no  information  as  to  why  he 
had  not  obtained  a  ticket  at  Macon,  was  it  not  the  duty  of  the 
conductor  to  eject  him  ?  He  gave  the  conductor  no  information  on 
this  point ;  and  a  reason  for  not  getting  a  ticket  at  Macon,  which 
was  concealed  from  the  conductor,  even  if  good,  could  not  affect  the 
conduct  of  the  latter.  If  the  plaintiff  failed  to  disclose  facts  to  the 
conductor  wliich  would  entitle  him  to  have  his  mileage  pulled  on 
the  train,  or  to  make  any  such  claim,  which  was  unknown  to  the 
conductor,  did  he  not  waive  any  such  right,  and  the  right  to  have 
iiis  mileage  pulled  from  the  bridge  ?  But  we  do  not  think  that  the 
evidence  shows  that  the  plaintiff  was  entitled  to  have  his  mileage 
pulled  either  from  Macon  or  the  bridge.  He  must  stand  or  faU  on 
the  terms  of  his  special  contract.  By  those  terms— already  pointed 
out — he  could  not  demand  to  have  his  mileage  pulled  as  insisted. 
We  think,  therefore,  that,  admitting  all  the  facts  proved  in  this  case 
and  all  reasonable  deductions  from  them,  the  grant  of  a  nonsuit 
was  proper.  The  question  of  the  right  of  the  Railroad  Commission 
to  require  interchangeable  mileage  pulled  on  railroad  trains  is  not 
involved  in  this  case. 

Judgment  affirmed  on  main  hill  of  exceptions.     Cross-bill  of  ex- 
ceptions  dismissed.    All  the  Justices  concur. 


LeSueur  v.  Pounds  et  al. 

Hill,  J.  The  plaintiff  brought  suit  against  the  principal  and  sureties  on 
a  ne  exeat  bond.  To  the  petition  the  defendants  filed  a  general  and 
special  demurrer,  which  was  overruled,  but  no  exceptions  were  taken 
to  the  overruling  of  the  demurrer.  The  plaintiff  proved  her  case  sub- 
stantially as  laid;  but  the  defendants  filed  a  special  plea  of  res  ad- 
judicata,  and  an  answer  to  the  merits  of  the  case,  in  which  it  was 
averred,  among  other  things,  that  the  defendants  were  not  liable,  be- 
cause the  bond  sued  on  was  an  ap]>earance  bond  only,  and,  the  defendant 
having  been  present  at  the  trial  of  the  divorce  suit  when  the  final 
verdict  and  decree  were  rendered  in  the  case  in  which  the  bond  waa 
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given,  the  defendants  were  relieved  from  all  further  liability  on  the 
bond.  It  appears  from  the  plea  of  res  adjudicata,  that,  upon  an  appli- 
cation of  the  plaintiff  to  have  judgment  entered  on  the  ne  exeat  bond 
in  the  superior  court,  the  trial  judge  rendered  the  following  judgment: 
**  After  hearing  the  above  application,  the  same  is  denied.  I  think  a  ne 
exeat  bond  in  an  alimony  case,  which  is  ordered  on  the  ground  that  the 
defendant  is  about  to  remove  himself  beyond  the  jurisdiction  of  the 
court,  is  an  appearance  bond,  and  that  if  he  appears  subsequently  at 
the  trial  of  the  application  for  alimony,  and  is  present  in  court  when 
the  judgment  is  rendered,  the  ne  exeat  bond  is  functus  officio."  To 
this  judgment  the  plaintiff  excepted,  and  brought  the  case  to  this  court, 
and  the  judgment  of  the  lower  court  was  affirmed.  See  Pounds  v. 
Pounds,  136  Oa.  196  (71  S.  E.  137).  The  present  case  was  heard  by  the 
trial  judge  upon  an  agreed  statement  of  facts,  the  above  being  the  most 
material.  After  the  evidence  was  all  in,  the  court  sustained  the  plea 
of  res  adjudicata,  and  also  found  for  the  defendants  against  the  plain- 
tiff upon  the  merits  of  the  case.  Upon  a  careful  review  of  the  entire 
record,  we  think  the  court  did  not  err  in  the  judgment  rendered. 

Judgment  affirmed.    All  the  Justices  concur. 
February  14,  1913. 

Action  upon  bond.    Before  Judge  Bell.    Fulton  superior  court. 

October  5,  1911. 

W.  H,  Terrell,  for  plaintiflE.    Alonzo  Field,  for  defendants. 


Seaboard  Air-Line  Railway  v.  Johnson. 

LUMPKix,  J.  1.  Where,  in  an  action  against  a  railway  company  to  recover 
damages,  a  physician,  who  was  desired  as  an  expert  witness  for  the 
defendant  and  who  was  expected  to  testify  as  to  an  examination  of 
the  plaintiff  and  the  extent  of  his  injuries,  agreed  with  the  counsel  for 
the  defendant  that  he  would  be  present  at  the  trial  upon  notice,  but, 
though  notified,  was  called  upon  to  treat  an  emergency  case  and  did  not 
arrive  until  after  the  evidence  had  closed  and  the  argument  had  begun; 
and  where  it  does  not  appear  that  counsel  for  tlie  defendant  moved  the 
court  to  grant  a  continuance  or  postponement  before  closing  the  evidence 
and  proceeding  to  the  argument,  the  absence  of  such  witness  furnished 
no  ground  for  the  grant  of  a  new  trial. 

(a)  If,  after  the  arrival  of  the  witness,  counsel  for  the  defendant  requested 
the  court  to  reopen  the  case  and  allow  the  witness  to  testify,  this  was 
a  matter  addressed  to  the  sound  discretion  of  the  court. 

2.  In  a  suit  by  an  employee  of  a  railway  company  on  account  of  a  per- 
sonal injury  alleged  to  have  resulted  from  negligence  on  the  part  of 
the  company  in  allowing  a  certain  iron,  by  which  it  was  his  duty  to 
hold  himself  upon  the  car,  to  become  loose,  so  that  it  gave  way  and  he 
was  precipitated  to  the  ground,  it  was  not  error  to  omit  to  charge 
that  the  plaintiff  assumed  all  ordinary  risks  incident  to  his  employ- 
ment.   Civil  Code,  §  3131. 


Digitized  by 


Google 


472  OCTOBER  TERM,  1912.  Q39 

3.  A  request  to  charge  which  involve^  stating  to  the  jury  that  certain 
acts  on  the  part  of  the  plaintiff,  if  they  existed,  would  amount  to  neg- 
ligence preventing  a  recovery,  was  properly  refused. 

4.  The  verdict  was  supported  by  the  evidence,  and  there  wa^  no  error  in 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur. 
Februaby  14,  1913. 

Action  for  damages.    Before  Judge  Pendleton.    Fulton  superior 

court.    December  8^  1911. 

W,  O.  Loving,  for  plaintiff  in  error. 

Candler,  Thomson  &  Ilirsch,  contra. 


Louisville  &  Nashville  Railroad  Co.  ei  al.  v.  McGarity. 

^TKiNSON^  J.  1.  The  rule  that  if  the  plaintiff  by  ordinary  care  could  have 
avoided  the  consequences  to  himself  caused  by  the  defendant's  negli- 
g.ence,  he  is  not  entitled  to  recover,  is  applicable  to  a  case  in  which, 
although  the  negligence  of  the  defendant  may  not  have  been  actually 
discovered  by  the  plaintiff,  yet  it  was  discoverable  by  him  by  the  ex- 
ercise of  ordinary  care.  Central  of  Georgia  R,  Co,  v.  Attau>ayy  90 
Ga.  661  (16  S.  E.  956);  Western  d  Atlantic  R,  Co.  v.  Ferguson,  113 
Ga,  708  (39  8.  E.  306,  64  L.  R.  A.  802)  ;  Williams  v.  Southern  R.  Co., 
126  Ga,  710  (56  S.  E.  948).  Accordingly,  it  was  not  erroneous  to 
charge:  **([)n  the  other  hand  I  charge  you,  if  the  company's  servants 
in  charge  of  the  train  going  into  the  passing  track  could  have,  in  the 
exercise  of  ordinary  care,  discovered  as  they  approached  said  freight- 
car  that  the  same  was  in  a  position  to  be  struck  by  the  engine,  m  time 
to  stop  the  engine  and  prevent  striking  the  car,  the  company  can't 
recover,  even  though  the  freight-car  was  placed  where  it  could  be  hit 
by  a  passing  train.  If  this  be  the  truth  of  the  case,  you  should  find  for 
the  defendant." 

2.  After  charging  as  indicated  by  the  preceding  note,  it  was  not  cause  for 
a  new  trial,  in  the  absence  of  appropriate  request,  that  the  judge  did 
not  in  connection  therewith  further  give  in  charge  to  the  jury  the 
latter  half  of  Civil  Code,  §  2781,  which  is  as  follows:  "If  the  com- 
plainant and  the  agents  of  the  company  are  both  at  fault,  the  former 
may  recover,  but  the  damages  shall  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  default  attributable  to  him."  Ingram  v.  Hilton 
d  Dodge  Lumber  Co.,  108  Ga,  194  (6),  197  (33  S.  E.  961);  Savannah 
Electric  Co,  v.  Crawford,  130  Ga.  421  (60  S.  E.  1056) ;  Glaxe  v. 
Josephine  Mills,  119  Ga.  261  (46  S.  E.  99)  •  Godwin  v.  A.  C.  L,  R.  Co., 
120  Ga,  747  (3),  (48  S.  E.  139) ;  Southern  Cotton  Oil  Co.  V.  Skipper, 
125  Ga.  368  (12),  370  (54  S.  E.  110)  ;  Branch  v.  Bishop,  136  Ga,  110 
(2),  111    (68  S.  E.  1021). 

3.  Other  groimds  of  the  motion  for  new  trial  complain  that  the  verdict 
was  contrary  to  the  charge  of  the  court  and  the  evidence,  etc.     These 
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are  merely  elaborations  of  the  general  grounds,  which  complain  that 
the  verdict  was  contrary  to  law,  and  without  evidence  to  support  it, 
etc  Upon  a  careful  consideration  it  appears  that  there  was  sufficient 
evidence  to  support  the  verdict. 

Judgment  affirmed.    All  the  Juaticea  concur, 

Febbuaby  14,  1913. 

Addon  for  damages.  Before  Judge  Brand/  Walton  superior 
court.    January  18,  1912. 

The  Lotiisville  &  Nashville  Eailroad  Company  and  the  Atlantic 
Coast  Line  Railroad  Company,  as  lessees  of  the  Georgia  Railroad 
&  Banking  Company,  operating  the  railroad  of  the  latter,  instituted 
an  action  for  damages  against  R.  S.  McGarity.  The  damages 
sought  to  be  recovered  were  based  on  an  alleged  injury  to  a  loco- 
motive engine  while  drawing  a  freight-train,  on  the  railroad  track. 
The  injury  resulted  from  a  collision  with  a  freight-car  standing  on 
a  side-track.  The  side-track  was  at  a  station  on  the  railroad  at 
which  there  was  no  agent,  but  was  a  place  where  the  plainfiffs  were 
accustomed  to  deliver  freight  in  car-load  lots  to  consignees  of  goods, 
by  placing  the  cars  on  side-tracks  constructed  for  the  purpose,  and 
allowing  the  consignees  to  take  the  goods  directly  from  the  cars. 
The  main  line  of  the  railroad  ran  east  and  west.  Immediately 
south  of  the  main  line  was  a  side-track  connected  with  the  main 
line  by  means  of  switches  at  each  end,  which  was  used  as  a  "pass- 
ing track"  for  the  accommodation  of  trains  when  meeting  or  pass- 
ing each  other.  Immediately  south  of  the  "passing  track,"  and 
connected  to  it  by  means  of  switches  at  each  end,  was  a  side-track 
used  for  the  purpose  of  delivery  of  freight  in  car-load  lots,  as  above 
indicated.  The  defendant  was  accustomed  to  receive  freight  in 
car-load  lots  delivered  on  the  side-track  last  above  mentioned.  A 
car  consigned  to  a  firm  of  which  defendant  was  a  member  was 
left  on  the  track  by  the  plaintiflEs  in  such  position  as  not  to  obstruct 
the  way  of  any  train  passing  on  the  "passing  track."  After  being 
so  placed,  the  defendant  moved  the  car  eastwardly  along  the  track 
to  a  convenient  place  for  unloading.  But  when  it  was  thus  placed 
it  was  too  near  the  eastern  switch,  and  the  comer  of  the  car  was 
left  protruding  in  such  manner  as  to  extend  over  the  line  along 
which  cars  would  move  while  on  the  "passing  track,"  thus  to  a 
slight  extent  obstructing  the  latter  track.  While  the  car  was  in  this 
position,  the  plaintiffs*  train  going  west  turned  from  the  main  line 
into  the  switch  on  the  "passing  track"  to  enable  an  east-bound  train 
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to  pass  it,  and  was  moving  westward  along  the  latter  track  when 
a  collision  occurred,  due  to  the  fact  that  the  freight-car  obstructed 
the  way.  The  plaintiffs  sued  for  full  damages,  alleging  that  with- 
out authority  or  permission  from  them,  but  unlawfully  and  un- 
known to  them,  defendant  wilfully  moved  the  freight-car  from  its 
position  of  safety  and  placed  it  where  it  was  necessarily  an  ob- 
struction to  engines  and  trains  passing  on  the  track  next  north  of 
it;  and  also  that  the  engineer  and  other  members  of  the  train 
crew  in  charge  of  the  engine  which  was  injured  did  not  know  that 
the  freight-car  had  been  placed  where  it  would  obstruct  the  passage 
of  the  train,  nor  could  they  or  any  of  them,  in  the  exercise  of 
ordinary  care,  discover  as  they  approached  the  freight-car  that  it 
was  in  a  position  to  be  struck  by  the  engine.  The  injury  was  in  the 
daytime,  and  the  view  of  the  tracks  in  the  direction  in  which  the 
engine  was  running  was  unobstnfcted,  except  that  there  was  a 
slight  curve  in  the  switch-track  to  the  left.  The  contention  of  the 
defendant  was  that  he  moved  the  car  where  it  was  necessary  to  be 
moved  in  order  to  unload  it,  which  was  done  by  permission  of  the 
plaintiffs  in  pursuance  of  a  custom  of  many  years  standing,  and  was 
in  good  faith,  without  knowing  that  the  comer  of  the  car  when  so 
placed  by  him  protruded  so  far  as  to  obstruct  the  movement  of 
cars  which  might  go  along  the  "passing  track.'*  In  this  connection 
it  was  alleged,  and  evidence  was  introduced  in  support  of  the  allega- 
tions, that  formerly  the  railroad  had  erected  "clearance  posts"  at 
the  switch  of  this  side-track  for  the  purpose  of  indicating  how  far 
a  car  should  be  from  the  switch  to  avoid  obstructing  the  "passing 
track.''  It  was  also  set  up,  both  in  the  pleadings  and  evidence, 
that  the  crew  of  the  train  had  knowledge  of  the  manner  in  which 
cars  were  handled  at  this  place,  and  that  they  had  reason  to  appre- 
hend the  danger,  and  could  have  avoided  the  injury  by  the  exercise 
of  ordinary  care.  On  the  trial  a  verdict  was  rendered  in  favor  of 
the  defendant.  The  plaintiffs  made  a  motion  for  new  trial,  which 
was  refused,  and  error  was  assigned. 

Joseph  B.  &  Bryan  Cumming  and  Ilal  G,  Nowell,  for  plaintiffs. 

Napier  £  Cox,  for  defendant. 
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OWEXS  V.  NICHOLS. 

!•  In  an  action  for  damages  founded  on  tort,  it  is  no  defense  that  the 
injury  was  caused  while  the  defendant  was  acting  in  performance  of  a 
duty  as  agent  of  a  firm  of  which  the  plaintiff  was  a  member,  if  negli- 
gence of  the  defendant  amounting  to  misfeasance  produced  the  injury. 
One  phase  of  the  evidence  presented  such  a  case;  and  it  was  erroneous 
to  instruct  the  jury  to  the  effect  that  the  plaintiff  could  not  recover 
'if  the  contract  for  service  was  not  with  the  defendant  but  with  the 
firm,  and  if  the  plaintiff  was  a  member  of  that  firm. 

2.  In  such  an  action  it  was  erroneous  to  admit  in  evidence  a  newspaper 
advertisement  of  the  business  of  the  firm,  and  the  contract  between 
the  partners,  over  the  objection  that  the  evidence  was  irrelevant. 

3.  There  was  evidence  to  authorize  a  charge  on  the  subject  of  accident. 

4.  It  is  proper  to  so  charge  the  jury  as  to  restrict  the  recovery  to  the 
grounds  of  negligence  alleged  in  the  petition. 

5.  A  ground  of  a  motion  for  new  trial  must  be  complete  within  itself. 
Where  complaint  is  made  of  refusal  of  the  judge  to  admit  in  evidence 
the  opinion  of  a  non-expert  witness,  the  facts  upon  which  the  opinion 
is  based  should  be  set  out  in  the  ground  of  the  motion. 

6.  Testimony  that  the  defendant  had  had  a  great  deal  of  experience  with 
horses  was  not  wholly  irrelevant. 

7.  Under  the  particular  facts  of  the  case  the  remark  of  the  judge,  "Sustain 
the  facts  of  this  case,"  addressed  to  counsel  while  they  were  engaged 
in  a  colloquy  in  regard  to  the  admissibility  of  evidence,  was  not 
calculated  to  injure  the  plaintiff. 

February  14,  1913. 

Action  for  damages.  Before  D.  W.  Blair,  judge  pro  hae  vice. 
Cobb  superior  court.    December  9,  1911. 

Oober  &  Griffin,  for  plaintiff. 

J.  «7.  Northcutt  and  J.  E.  Mozley,  for  defendant. 

Atkinson,  J.  In  an  action  for  damages  flowing  from  an  injury 
to  the  plaintiff's  property,  the  petition  alleged  that  the  defendant 
held  himself  out  to  the  public  as  skilled  in  a  particular  business 
in  which  he  was  engaged.  In  the  course  of  such  business  he  re- 
ceived the  plaintiff's  property  and  undertook  to  deal  with  it  in  a 
manner  beneficial  to  the  plaintiff,  but  not  injurious  to  the  property. 
After  receiving  the  property  the  defendant  undertook  to  perform 
the  duty,  but  it  was  in  a  negligent  and  unskillful  manner,  and 
thereby  caused  the  injury.  The  defendant  denied  the  material 
allegations  of  the  petition,  and  set  up  that  the  business  in  which 
he  was  engaged  was  that  of  a  copartnership  of  which  the  plaintiff 
was  a  member,  and  that  the  defendant's  relation  thereto  was  merely 
in  a  representative  capacity;  and  thereupon  he  denied  individual 
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liability,  if  any  liability  existed.  On  the  trial  the  evidence  was 
conflicting  concerning  the  manner  of  the  performance  of  the  duty. 
While  on  the  stand  as  a  witness  in  his  own  favor,  the  plaintifE  ad- 
mitted that  he  was  a  member  of  the  firm  which  conducted  the 
business,  and  that  he  participated  in  the  selection  of  the  defendant 
to  manage  it,  and  that  each  of  the  owners  was  to  pay  him  a  stated 
monthly  sum  as  wages.  The  jury  returned  a  verdict  in  favor  of  the 
defendant.  The  plaintiff  moved  for  new  trial,  and  excepted  to  the 
judgment  overruling  it. 

1.  One  ground  of  the  motion  for  new  trial  complained  of  the. 
charge:  "I  charge  you  further,  gentlemen,  that  if,  as  contended 
by  the  defendant,  the  contract  for  service  was  not  with  the  defend- 
ant but  with  this  partnership,  and  also  that  the  plaintiff  was  a  mem- 
ber of  that  partnership,  the  plaintiff  would  not  be  entitled  to  recover 
in  this  case.''  One  criticism  of  this  charge  was  to  the  effect  that  in- 
asmuch as  the  suit  was  against  the  defendant  as  for  a  tort  com- 
mitted by  himself,  it  would  be  immaterial  whether  the  contract  was 
made  with  the  defendant  or  with  the  partnership.  The  charge  com- 
plained of  proceeded  on  the  theory  that  the  fact  that  the  defendant 
acted  in  a  representative  capacity  for  a  firm  of  which  plaintiff  was 
a  member  would  relieve  him  from  personal  liability.  Whether 
such  relation  would  bring  about  such  result  would  depend  on  the 
nature  of  plaintiff's  cause  of  action.  In  Wolf  v.  Southern  R.  Co., 
130  Go.  256  (60  S.  E.  569),  it  was  said:  "Our  Civil  Code,  §  3807, 
declares  a  tort  to  be  a  ^  legal  wrong  committed  upon  the  person  or 
property  independent  of  contract;'  and  that  such  legal  wrong  may 
be  ^The  violation  of  some  private  obligation  by  which  damage 
accrues  to  the  individual.'  The  ^private  obligation'  here  referred 
to  evidently  means  a  private  duty  arising  either  from  law  or  from 
a  relation  created  by  contract  express  or  implied.  Civil  Code, 
§  3810.  It  is  well  recognized  that  a  tort  may  result  from  the  viola- 
tion of  a  duty  which  is  itself  the  consequence  of  a  contract  (see 
Civil  Code,  §  3812),  or,  as  expressed  in  City  etc.  Railway  v.  Brauss, 
70  Oa.  368:  *If  a  contract  imposes  a  legal  duty  upon  a  person, 
the  neglect  of  that  duty  is  a  tort  founded  upon  a  contract.  In 
such  a  case  the  liability  arises  out  of  a  breach  of  duty  incident  to 
and  created  by  the  contract,  but  is  only  dependent  upon  the  con- 
tract to  the  extent  necessary  to  raise  the  duty.  The  tort  consists 
in  the  breach  of  duty.' "    It  is  unnecessary  to  go  further  to  demon- 
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strate  that  the  act  complained  of  was  a  tort  arising  from  breach  of 
duty,  although  the  duty  might  have  been  created  by  contract.  In 
the  case  of  Southern  R.  Co.  v.  Grizzle,  124  Oa.  735  (53  S.  E.  244, 
110  Am.  Si  R.  191),  it  was  ruled:  "The  act  of  a  railroad  en- 
gineer in  running  a  train  over  a  public-road  crossing  in  violation 
of  the  requirements  of  the  blow-post  law  is  not  a  mere  nonfeasance 
of  the  agent,  but  is  a  misfeasance  which  renders  him  individually 
liable  to  the  person  injured  as  a  result  of  such  conduct.^^  In  the 
course  of  the  opinion  it  was  said:  "An  agent  is  not  ordinarily 
L^ble  to  third  persons  for  nonfeasance.  Kimbrough  v.  Boswell, 
119  Oa.  201  [45  S.  E.  977].  An  agent  is,  however,  liable  to  third 
persons  for  misfeasance.  Nonfeasance  is  the  total  omission  or  fail- 
ure of  the  agent  to  enter  upon  the  performance  of  some  distinct 
duty  or  undertaking  which  he  has  agreed  with  his  principal  to  do. 
Misfeasance  means  the  improper  doing  of  an  act  which  the  agent 
might  lawfully  do;  or,  in  other  words,  it  is  the  performing  of  his 
duty  to  his  principal  in  such  a  manner  as  to  infringe  upon  the 
rights  and  privileges  of  third  persons.  Where  an  agent  fails  to 
use  reasonable  care  or  diligence  in  the  performance  of  his  duty,  he 
will  be  personally  responsible  to  a  third  person  who  is  injured  by 
such  misfeasance.  The  agent^s  liability  in  such  cases  is  not  based 
upon  the  ground  of  his  agency,  but  upon  the  ground  that  he  is  a 
wrong-doer,  and  as  such  he  is  responsible  for  any  injury  he  may 
cause.  When  once  he  enters  upon  the  performance  of  his  contract 
with  his  principal,  and  in  doing  so  omits,  or  fails  to  take  reasonable 
care  in  the  commission  of,  some  act  which  he  should  do  in  its  per- 
formance, whereby  some  third  person  is  injured,  he  is  responsible 
therefor  to  the  same  extent  as  if  he  had  committed  the  wrong  in 
his  own  behalf.  See  2  Clark  &  Skyles  on  Agency,  1297  et  seq. 
Misfeasance  may  involve  also  to  some  extent  the  idea  of  not  doing ; 
as  where  an  agent  engaged  in  the  performance  of  his  undertaking 
does  not  do  something  which  it  is  his  duty  to  do  under  the  cir- 
cumstances, or  does  not  take  that  precaution  or  does  not  exercise 
that  care  which  a  due  regard  to  the  rights  of  others  requires.  All 
this  is  not  doing,  but  it  is  not  the  not  doing  of  that  which  is 
imposed  upon  the  agent  merely  by  virtue  of  his  relation,  but  of 
that  which  is  imposed  upon  him  by  law  as  a  responsible  individual 
in  common  with  all  other  members  of  society.  It  is  the  same  not 
doing  which   constitutes  actionable   negligence  in  any  relation. 
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Mechem  on  Ag.  §  672.  As  was  said  by  Gray,  C.  J.,  in  Osborne  v. 
Morgan,  130  Mass.  102  (39  Am.  Rep.  439) :  'If  the  agent  once 
actually  undertakes  and  enters  upon  the  execution  of  a  particular 
work,  it  is  his  duty  to  use  reasonable  care  in  the  manner  of  execut- 
ing it,  so  as  not  to  cause  any  injury  to  third  .persons  which  may 
be  the  natural  consequence  of  his  acts ;  and  he  can  not,  by  abandon- 
ing its  execution  midway  and  leaving  things  in  a  dangerous  con- 
dition, exempt  himself  from  liability  to  any  person  who  suffers 
injury  by  reason  of  his  having  so  left  them  without  proper  safe- 
guards. This  is  not  nonfeasance  or  doing  nothing,  but  it  is  k 
misfeasance,  doing  improperly.^  In  that  case  the  agent  was  held 
liable  by  the  fall  of  a  tackle-block  and  chains  from  an  iron  rail 
suspended  from  the  ceiling  ef  a  room,  which  fell  for  the  reason  that 
the  agent  had  suffered  them  to  remain  in  such  a  manner  and  so 
unprotected  that  they  fell  upon  and  injured  the  plaintiff.  In  Bell 
V.  Josselyn,  3  Gray,  309  (63  Am.  Dec.  742),  Metcalf,  J.,  said: 
'Assuming  that  he  was  a  mere  agent,  yet  the  injury  for  which  this 
action  was  brought  was  not  caused  by  his  nonfeasance,  but  by  his 
misfeasance.  Nonfeasance  is  the  omission  of  an  act  which  a  person 
ought  to  do;  misfeasance  is  the  improper  doing  of  an  act  which  a 
person  might  lawfully  do.  .  .  The  defendant's  omission  to 
examine  the  state  of  the  pipes,  .  .  before  causing  the  water  to 
be  let  on,  was  a  nonfeasance.  But  if  he  had  not  caused  the  water 
to  be  let  on,  that  nonfeasance  would  not  have  injured  the  plaintiff.* " 
In  Baker  v.  Davis,  127  Oa,  649  (57  S.  E.  62),  it  was  said:  "A 
person  who  wrongfully  enters  upon  land  and  proceeds  to  cut  timber 
thereon  is  a  trespasser,  and  subject  to  be  sued  as  such,  whether  he 
is  acting  for  himself  or  is  agent  for  another.  If  he  commits  such 
trespass  by  the  direction  of  another  as  his  principal,  both  may  be 
sued  as  joint  wrong-doers.  In  such  a  case  an  action  for  damages 
against  both  as  trespassers  may  be  brought  in  the  county  of  the  resi- 
dence of  either.*'  In  Wadley  v.  Dooly,  138  Oa.  275  (75  S.  E.  153), 
it  was  said:  "An  agent  is  personally  responsible  for  his  own  tor- 
tious act.  Civil  Code,  §  3613."  The  foregoing  decisions  deal  with 
cases  where  third  persons,  were  injuriously  affected,  but  on  principle 
the  agent  is  also  liable  to  his  master  for  misfeasance.  In  Oeorgia 
Southern  £c.  R.  Co,  v.  Jossey,  105  Oa.  271  (31  S.  E.  179),  it  was 
held:  "When  a  baggage-master  on  a  railroad  train  has  been  in- 
trusted with  a  trunk  to  be  delivered  to  the  company's  agent  at  a 


Digitized  by 


Google 


Q^^  OCTOBER  TERM,  1912.  479 

certain  station  on  its  road,  and  negligently  carries  the  SHme  beyond 
this  point  and  delivers  it,  in  the  exercise  of  his  own  discretion  and 
without  authority  of  the  company,  to  its  agent  at  another  station 
to  be  returned  to  the  proper  place,  such  baggage-master  is  liable  to 
the  company  for  the  loss  it  sustained  in  consequence  of  the  trunk 
being  stolen  from  the  custody  of  such  agent."  In  the  course  of 
the  opinion  application  was  made  of  the  following  quotation  from 
Story  on  Agency:  "Wherever  an  agent  violates  his  duties  or  obli- 
gations to  his  principal,  whether  it  be  by  exceeding  his  authority 
or  by  positive  misconduct,  or  by  mere  negligence  or  omission  in 
the  proper  functions  of  his  agency,  or  in  any  other  manner,  and 
any  loss  or  damage  thereby  falls  on  his  principal,  he  is  responsible 
therefor,  and  bound  to  make  a  full  indemnity.  In  such  cases,  it  is 
wholly  immaterial  whether  the  loss  or  damage  be  direct  to  the 
property  of  the  principal,  or  whether  it  arises  from  the  compensa- 
tion or  reparation  which  he  has  been  obliged  to  make  to  third 
persons  in  discharge  of  his  liability  to  them  for  the  acts  or  omis- 
sions of  his  agent.  The  loss  or  damage  need  not  be  directly  or 
immediately  caused  by  the  act  which  is  done,  or  is  omitted  to  be 
done.  It  will  be  sufficient  if  it  be  fairly  attributable  to  it,  as  a 
natural  result,  or  a  just  consequence."  In  the  case  under  con- 
sideration the  thing  complained  of  was  performance  of  a  duty  owed 
to  plaintiff,  in  a  negligent  manner.  Although  the  defendant  was 
acting  in  a  representative  capacity  in  dealing  with  plaintiff's  prop- 
erty, if  in  the  discharge  of  that  duty  he  allowed  the  property  to 
be  injured  by  reason  of  his  negligence,  the  injury  would  be  at- 
tributable to  misfeasance,  and  he  would  be  liable  to  plaintiff  for 
the  damage  sustained.  The  fact  that  in  managing  the  business  the 
defendant  was  acting  as  agent  for  a  firm  of  which  the  plaintiff  was 
a  member  would  not  change  the  result.  Under  such  circumstances, 
the  defendant  being  sued  for  a  tort  which  he  committed,  it  was  im- 
material that  the  tort  arose  by  breach  of  duty  imposed  by  a  con- 
tract between  the  plaintiff  and  the  partnership;  and  the  charge  of 
the  court  complained  of  was  erroneous. 

2.  In  view  of  what  is  stated  in  the  preceding  division,  it  %/as 
erroneous  to  admit  in  evidence  a  newspaper  advertisement  concern- 
ing the  business,  and  the  contract  of  copartnership  between  the 
owners  of  the  business,  over  the  objection  that  the  evidence  was 
irrelevant. 
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3-7.     The  rulings  announced  in  headnotes  3  to  7,  inclusive,  da 
not  require  elaboration. 

Judgment  reversed.    AH  the  Justices  concur. 


Knox  v.  Knox. 


ATKIS190N,  J,  1.  Counsel  fees  for  representing  a  wife  in  an  application 
for  permanent  alimony  are  allowable  by  the  judge  as  expenses  of  litiga- 
tion, as  temporary  alimony  is  allowed.  Civil  Code,  §S  2976,  2979; 
Creamer  v.  Creamery  36  Qa,  618;  Sprayherry  v.  Merk,  30  Oa.  81  (76 
Am.  D.  637);  Glenn  v.  Hill,  50  Qa.  94;  Roberta  v.  RoherUy  116  Qa. 
259  (41  S.  E.  616,  90  Am.  St.  R.  108);  StalUngs  v.  Stallinga,  127 
Qa.  464  (56  S.  E.  469,  9  L.  R.  A.  (N.  S.)  593).  But  a  decree  entered 
upon  a  verdict  which  was  rendered  in  favor  of  a  wife  on  the  final  trial 
of  an  application  for  permanent  alimony,  while  irregular,  is  not  a 
mere  nullity.  Van  Dyke  V.  Dan  Dyke,  125  Oa.  491  (54  S.  E.  537). 
Where,  in  an  application  for  permanent  alimony,  claim  is  also  made 
for  counsel .  fees,  and  on  the  final  trial  evidence  is  admitted  before 
the  jury,  without  objection,  m  support  of  a  claim  for  counsel  fees,  a 
new  trial  will, not  be  granted  on  the  ground  that  the  judge  instructed 
the  jury  in  regard  to  the  allowance  of  such  fees. 

2.  On  the  trial  of  an  application  for  permanent  alimony,  where  it  was 
admitted  that  the  parties  were  married  and  living  in  a  state  of 
separation,  but  there  was  conflicting  evidence  as  to  the  conduct  of 
the  respective  parties  toward  each  other  in  their  domestic  relations, 
and  as  to  whether  there  was  cruel  treatment  by  each  to  the  other,  so 
that  the  question  for  decision  was  whether  sufficient  cause  was  shown 
by  the  plaintiff  for  remaining  away  from  the  home  of  the  defendant 
{Rorie  v.  Rorie,  134  Qa.  69,  67  S.  E.  410),  it  was  inaccurate  to  charge 
the  jury:  "I  charge  you,  if  you  find  from  the  evidence  that  the 
plaintiff  was  wholly  at  fault  and  the  defendant  was  entirely  without 
fault,  and  she  left  him  without  any  reason,  he  being  without  fault, 
then  she  can  not  recover  any  alimony,"  and  "Now  if  you  should  de- 
termine that  question  against  her,  that  is,  determine  that  she  was 
wholly  at  fault,  and  he  was  without  fault,  and  she.  left  without. any 
cause,  of  her  own  free  will,  and  without  any  cause,  then  you  would 
find  in  his  favor  generally." 

3.  In  a  case  of  the  character  mentioned  in  the  preceding  notes,  it  was 
erroneous  to  charge:  ''In  the  first  instance  the  plaintiff  claimed  tem- 
porary alimony  and  applied  to  the  court,  and  the  court  granted  an 
order  for  temporary  alimony  and  attorney's  fees.  That  is  a  matter 
that  need  not  control  you  either  way  and  should  not  control  you  in 
your  verdict,  except  in  so  far  as  the  amount  already  allowed  by  the 
court  would  be  deducted  from  the  amount  you  might  allow."  It  being 
a  question  on  the  trial  whether  the  wife  was  entitled  to  any  alimony, 
or  whether  her  conduct  was  such  as  to  debar  a  recovery  on  her  part, 
the  jury  should  not  have  been  informed  what  view  the  presiding  judge 
had  taken  of  that  question  on  the  hearing  of  an  application  for  tern* 
porary   alimony.  Judgment  reversed.    AU  the  Justices  concur. 
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Evans,  P.  J.  I  can  concur  in  the  judgment;  but  I  dissent  from  the 
ruling  made  in  the  second  headnote.  Where  a  defendant  in  an  alimony 
suit  pleads  that  the  wife  was  wholly  at  fault  and  left  him  without 
cause,  and  testifies  to  the  facts  pleaded,  it  is  not  error  to  give  the 
instruction  complained  of. 

Februaby  14,  1913. 

Action  for  alimony.    Before  Judge  Fite.    Murray  superior  court. 

August  17,  1911. 

W.  E.  Mann,  for  plaintiff.    C.  X.  King,  for  defendani 


SHAW  et  al  v.  PBOBASCO. 

1.  It  is  error  for  the  judge  to  direct  a  verdict,  except  where  there  is  no 
conflict  in  the  evidence  as  to  the  material  facts,  and  the  evidence  in- 
troduced, together  with  all  reasonable  deductions  or  inferences  there- 
from demands  a  particular  verdict.     Civil  Code,  f  5926. 

2.  An  alteration  in  a  promissory  note  after  its  execution,  so  as  to  make 
it  bear  eight  per  cent,  interest  from  its  date  (the  statutory  rate  being 
seven  per  cent.,  if  interest  accrues),  is  a  material  alteration.  Chwin  V. 
Anderson,  91  Oa.  827  (18  S.  E.  43);  Qlover  v.  Green,  96  Qa,  127  (22 
S.  E.  664)  ;  McCauley  v.  Gordon,  64  Ga.  221    (37  Am.  R.  68). 

3.  If  such  an  alteration  was  made  by  a  person  claiming  a  benefit  under 
it,  or  by  his  agent  authorized  to  represent  him  in  the  transaction, 
with  intent  to  defraud  the  other  party,  such  alteration  avoids  the 
whole  contract  at  the  option  of  such  other  party.    Civil  Code,  §  4296. 

(a)  This  is  true  although  the  note  may  have  been  transferred  before 
due  to  one  taking  without  notice. 

4.  If  such  an  alteration  was  not  made  with  intent  to  defraud,  and  if  the 
contract  as  originally  written  is  still  capable  of  execution,  it  will  be 
enforced. 

5.  Under  the  ruling  in  Glover  v.  Green,  supra,  "While  the  intentional 
alteration  of  a  promissory  note  in  a  material  part,  if  made  by  a  person  - 
claiming  a  benefit  under  it,  or  by  his  agent  with  his  consent,  with  the 
intent  to  defraud  the  maker,  will  give  the  latter,  at  his  option,  the 
right  to  treat  the  note  as  void,  in  order  to  avail  himself  of  this  right 
he  must  elect  to  rescind  the  whole  contract  of  which  the  note  forms  a 
part.  He  can  not  enforce  for  his  benefit  a  portion  of  that  contract, 
and  repudiate  another  portion  of  the  same." 

6.  In  order  for  attorney's  fees  provided  for  in  a  note  to  be  recovered,  the 
holder,  his  agent  or  attorney,  "must  notify  the  defendant  in  writing," 
ten  days  before  the  bringing  of  suit,  of  his  intention  to  sue  and  also 
of  the  term  of  court  to  which  suit  will  be  brought.  Civil  Code, 
I  4252. 

7.  The  statutory  requirement  to  "notify  in  writing"  is  not  met  by  merely 
mailing  such  notice,  if  it  is  not  received  in  the  time  provided. 

8.  Mere  general  testimony  of  the  attorney  of  the  plaintiff  that  he  "made 
out  notices  and  mailed  to  all  these  parties,  and  several  of  them  ac- 
knowledged receiving  them,"  without  any  showing  as  to  the  contents 
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of  the  notices,  or  how  they  were  directed  or  that  they  were  stamped, 

was  inadmissible. 
0.  In  the  absence  of  any  evidence  of  the  giving  of  the  notice  provided  by 
,    the   statute   as   a  condition   precedent   to   recovery   of   attorney's   fees 

included  in  a  promissory  note,  evidence  of  what  would  be  reasonable 

attorney's  fees  for  collecting  the  note  is  irrelevant. 

10.  There  was  evidence  that  some  of  the  defendants  acknowledged  the 
receipt  of  the  notices,  but  others  did  not;  and  some  of  the  defendants 
as  witnesses  denied  receiving  them.  Under  these  circiunstances,  it  was 
error  to  direct  a  verdict  for  attorney's  fees  against  all  of  the  defendants. 

(a)  The  notes  sued  on  were  joint  and  several.  Whether  attorney's  fees 
(which  have  been  held  to  become  a  part  of  the  principal)  may,  in 
such  a  case,  be  recovered  against  some  and  not  against  others,  quere. 

11.  The  opinion  of  an  attorney  as  to  what  would  be  a  reasonable  at- 
torney's fee  did  not  authorize  the  presiding  judge  to  direct  a  verdict 
for  that  amount.  Baker  v.  Richmond  City  Mills  Works,  105  Oa.  225 
(31  S.  E.  426). 

12.  In  the  absence  of  any  evidence  of  notice  to  the  purchaser  of  a  promis- 
sory note  for  value  and  before  due,  in  a  suit  by  him  against  the  maker, 
evidence  of  fraudulent  representations  made  by  the  agent  of  the  payee, 
or  of  failure  of  consideration,   is  inadmissible. 

13.  A  refusal  to  allow  an  amendment  to  a  plea  is  not  a  proper  ground 
of  a  motion  for  a  new  trial.  But  as  the  case  is  to  be  retried,  the 
circumstances  imder  which  this  amendment  was  offered  are  not  likely 
to  occur  again. 

February  14,  1913. 

Complaini  Before  Judge  Maddox.  Walker  superior  court.  De- 
cember 2,  1911. 

H.  P.  Lumpkin  and  J.  E.  Rosser,  for  plaintifis  in  error. 

James  P.  Shattucky  contra. 

Lumpkin,  J.  Probasco,  alleging  himself  to  be  a  purchaser  be- 
fore due  and  for  value,  brought  suit  against  Shaw  and  others  on 
two  promissory  notes  payable  to  order  and  indorsed  by  the  payees 
through  their  agent.  The  defendants  denied  liability,  and  pleaded : 
that  they  had  not  signed  any  such  notes  as  those  on  which  suit 
was  brought ;  that,  if  any  such  notes  existed,  they  had  been  altered 
by  inserting  interest  at  eight  per  cent.,  and  were  forgeries;  and 
that  the  notes  were  given  for  the  purchase  of  a  horse,  upon  certain 
representations  as  to  his  qualities,  which  were  untrue,  and  he  was 
wholly  unfitted  for  the  purpose  for  which  he  was  bought.  On  the 
trial  evidence  was  introduced  to  show  that  the  notes  were  to  bear 
interest  after  maturity  at  the  lawful  rate,  but,  after  they  were 
given,  the  agent  of  the  sellers  altered  them  so  as  to  make  them  bear 
interest  at  eight  per  cent,  from  date.  The  evidence  showed  that  the 
agent  then  negotiated  them  to  the  plaintiff  before  due  and  without 
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notice.  The  notes  were  joint  and  several,  and  contained  a  pro- 
vision for  the  payment  of  attorney's  fees,  without  stating  any 
amount.  The  petition  alleged  that  notice  had  been  given  as  re- 
quired by  the  Civil  Code,  §  4252,  in  order  to  recover  attorne/s 
fees.  This  was  denied  in  the  answer.  The  attorney  for  the  plaintiff 
testified,  that,  more  than  ten  d^ys  before  the  return  day  of  the 
term  to  which  suit  was  brought,  he  made  out  and  mailed  to  the  de- 
fendants "notices,^'  without  stating  anjrthing  as  to  the  contents  of 
such  notices,  or  their  directioi^  or  stamping.  He  said  that  several 
had  acknowledged  receipt  thereof,  though  some  had  not.  Some  of 
the  defendants  as  witnesses  denied  receiving  any  notice.  An  at- 
torney testified  that  in  his  judgment  ten  per  cent,  would  be  a 
reasonable  attorney's  fee.  The  court  directed  a  verdict  for  the 
plaintiff  against  all  the  defendants  for  the  principal,  interest  from 
maturity  at  seven  per  cent.,  and  ten  per  cent,  attome/s  fees.  De- 
fendants moved  for  a  new  trial,  which  was  refused,  and  they  ex- 
cepted. 

The  headnotes  require  little  elaboration.  The  direction  of  a 
verdict  was  clearly  error,  at  least  as  to  the  attorney's  fees,  for  two 
reasons:  (1)  There  was  evidence  tending  to  show  that  some  of  the 
defendants  did  not  receive  the  notice  of  intention  to  sue,  which 
the  statute  requires  to  be  given  in  order  that  attorney's  fees  may 
be  recovered.  (2)  This  court  has  held  that  the  judge  is  hot  au- 
thorized to  direct  a  verdict  for  a  certain  amount  as  attorney's  fees 
upon  the  testimony  of  an  attorney  that  in  his  opinion  the  services 
are  worth  that  amount. 

Xotice  to  some  is  not  notice  to  all.  Whether  attorney's  fees  can 
be  recovered  against  some  of  the  defendants,  and  not  against  others, 
is  not  now  for  decision. 

The  very  general  evidence  of  the  attorney  that  he  made  out  and 
mailed  notices,  with  no  statement  as  to  their  contents,  direction,  or 
stamping,  should  have  been  rejected.  It  was  not  suflBcient  to  show 
notice  of  the  character  required  by  the  statute. 

There  being  no  other  evidence  of  notice  to  the  defendants  under 
the  statute,  evidence  of  the  value  of  attorney's  fees  in  collecting 
the  notes  should  have  been  rejected. 

No  notice  to  the  holder  of  the  notes  of  any  fraud  on  the  part  of 
the  payees,  or  of  failure  of  consideration,  was  shown,  and  it  was 
not  error  to  reject  evidence  tending  to  prove  such  defenses. 

Judgment  reversed.     All  the  Justices  concur. 
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SMITH  ei  ah  v.  PADROSA. 

1.  The  petition  was  not  subject  to  general  demurrer. 

2.  Nor  to  any^  of  the  special  demurrers,  except  the  one  dealt  with  in  the 
second  division  of  the  opinion. 

Febbuabt  25,  1913. 

Equitable  petition.%   Before  H.  F.  Dunwody,  judge  pro  hac  vice. 
Glynn  superior  court.    January  29,  1912. 

George  P.  Smith  and  I.  L.  Schuyler  brought  an  equitable  action 
against  Benito  Padrosa.  The  original  petition  was  demurred  to 
generally  and  specially.  It  was  amended,  and  other  demurrers 
general  and  special  were  urged  against  it  as  amended,  the  original 
demurrers  being  also  insisted  upon.  The  substance  of  the  petition 
was  to  the  following  effect:  About  October  3,  1905,  the  plaintiff 
Smith,  "at  great  labor  and  expense  and  by  the  exercise  of  his 
experience  and  skill,*'  secured  from  P.  0.  Nail  "the  power  to  sell 
and  the  option  to  buy"  valuable  growing  pine  and  cypress  timber 
on  described  lands  situated  in  Glynn  and  Wayne  counties,  this 
State,  at  and  for  the  price  of  $7,814.35,  which  was  a  low  price, 
"and  one  that  made  the  purchase  of  the  timber  highly  desirable 
by  any  one  desiring  to  build  and  operate  a  sawmill  to  cut  same,  or' 
by  any  one  desiring  a  profitable  investment."  Smith  was  entitled 
to  receive  a  commission  of  $500  from  the  owner  of  the  timber  when- 
ever he  "could  sell  or  became  able  to  buy  the  same.*'  Having  no 
money  to  purchase  the  timber  himself.  Smith  solicited  Padrosa, 
who  was  a  man  of  means  and  engaged  in  the  lumber  business,  "to 
purchase  the  said  timber  as  a  joint  investment  for  himself  and  the 
said  Smith,  the  said  Smith  then  and  there  offering  to  apply  as  a  . 
part  of  the  pa^Tnent  upon  said  purchase-price  his  commission  of 
$500,  making  the  total  cost  of  same  to  said  Padrosa  $7,314.35 ;  and 
the  said  Padrosa  agreed  to  make  and  did  make  said  purchase,  and 
paid  for  said  timber  said  sum  of  $7,314.35,  taking  title  thereto  in 
his  own  name,  and  then  and  there  held  said  timber  as  a  speculative 
investment  for  the  joint  benefit,  share  and  share  alike  in  the  profits, 
of  himself  and  the  said  Smith."  Thereupon  Smith  undertook  to 
find  a  purchaser  for  the  timber  at  an  increased  price,  so  that  the 
anticipated  profits  for  himself  and  Padrosa  might  be  realized. 
"That  while  said  contract  and  agreement  was  in  parol,  there  has 
been  complete  performance  of  same  in  accordance  with  the  terms 
thereof,  and  the  same  has  been  fully  executed  and  consummated 
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as  hereinafter  alleged  and  shown/'  Shortly  thereafter,  Padrosa, 
being  advised  of  the  high  price  lumber  was  then  bringing  on  the 
market,  desired  to  construct  a  sawmill  for  the  purpose  of  sawing 
such  timber,  and  proposed  to  Smith  and  Schuyler  that  he,  Padrosa, 
"would  furnish  the  money  with  which  to  erect  said  sawmill;  that 
the  said  Smith  should  superintend  the  purchase  of  the  machinery 
and  outfit  generally  for  the  mill,  and  as  well  its  erection  and 
operation ;  and  that  said  Schuyler,  who  was  then  and  there  in  the 
employ  of  the  said  Padrosa,  should  look  after  the  placing  of  orders 
for  said  mill  and  other  work  incidental  to  the  selling  of  the  output ; 
and  that  there  should  be  an  equal  division  of  the  profits  growing 
out  of  the  operation  of  said  mill,  and  the  sale  and  disposition  of 
said  timber,  between  the  defendant  Padrosa,  Smith,  and  Schuyler. 
The  said  Smith  at  first  demurred  to  the  proposed  division  of  profits, 
believing  that  he  was  entitled  to  one  half  of  the  profits  of  said 
timber,  however  realized ;  but  upon  the  earnest  expressed  desire  of 
the  said  Padrosa  to  take  the  said  Schuyler  in  (he  representing  that 
the  said  Schuyler  had  served  him  long  and  faithfully,  and  that  he 
wanted  to  let  him  into  this  venture  as  a  reward  for  such  service), 
and  believing  that  there  was  a  large  profit  in  cutting  said  timber 
into  lumber,  the  said  Smith  consented,  and  the  proposal  as  made  by 
the  said  Padrosa  was  then  and  there  assented  to  by  the  said  Smith 
and  Schuyler;  and  the  said  Padrosa,  Smith,  and  Schuyler  became 
then  and  there,  under  the  contract  and  agreement  thus  entered 
into,  each  entitled  to  one  third  of  the  profits  and  losses  growing 
out  of  the  purchase  of  said  timber,  whether  the  same  should  be 
realized  by  cutting  the  timber  into  lumber  and  selling  the  same, 
or  by  sale  otherwise.  It  was  then  and  there  agreed  that  inasmuch 
as  the  said  George  P.  Smith  would  be  required  to  give  all  of  his 
time  to  said  sawmill  and  being  an  experienced  sawmillman,  he 
should  receive  a  salary  of  $125  per  month  out  of  the  proceeds  of  the 
mill,  to  be  charged  to  the  expense  account  of  operating  same,  but 
that  there  should  be  no  other  salaries  paid.  It  was  agreed  that  all 
lumber  cut  was  to  be  sold  to  the  said  Padrosa,  who  agreed  to  allow 
and  pay  to  the  said  copartnership  of  Padrosa,  Smith,  and  Schuyler 
the  current  market  price  therefor  at  the  time  of  the  delivery  to 
him,  he,,  the  said  Padrosa,  being  then  engaged  in  the  business  of 
buying  and  selling  lumber  generally.  It  was  further  agreed  that 
the  said  Padrosa,  in  his  oflBce,  would  keep  the  books  showing  the 
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receipts  and  disbursements  of  said  enterprise  and  the  state  of  its 
accounts  at  all  times.  That  while  said  contract  and  agreement  was 
in  parol,  there  has  been  a  complete  performance  of  the  same  by  the 
said  Smith  and  Schuyler  in  accordance  with  the  terms  thereof,  and 
the  same  have  been  fully  executed  by  them  as  hereinafter  alleged 
and  shown.  That  in  pursuance  of  this  contract  and  agreement,  a 
site  for  said  mill  was  purchased  at  and  for  the  sum  of  $100,  and 
said  sawmill  was  erected  at  a  total  cost  to  said  Padrosa  of  $10,- 
273.73,  and  was  operated  from  about  January  1,  1906,  to  about  the 
first  day  of  October,  1906,  when  said  mill  and  outfit  and  all  of 
the  timber  remaining  uncut  were  sold  and  the  entire  proceeds 
thereof  paid  to  the  said  Padrosa.''  The  approximate  amounts  of 
lumber  of  various  kinds  and  the  market  price  thereof,  sawn  during 
the  operation  of  the  sawmill,  were  set  forth,  and  it  was  alleged 
that  all  of  the  output  of  the  mill  was  delivered  to  Padrosa.  It 
was  further  alleged:  "That  the  total  cost  of  operating  said  mill 
did  not  exceed  the  sum  of  $9,500,  thus  making  a  net  profit  of  more 
than  $5,000  in  the  actual  operation  of  the  mill;  or,  stated  in 
different  form,  the  mill  cost  $10,273.73,  the  cost  of  operating 
$9,500,  making  a  total  investment  in  the  sawmill  of  $19,773.73. 
There  was  sold  not  less  than  $15,000  of  lumber,  besides  slate, 
seconds,  and  refuse,  leaving  a  balance  of  not  less  than  $4,773.73 
remaining  unpaid  on  the  cost  of  the  mill  at  the  time  the  mill  and 
the  timber  were  all  sold,  aside  from  the  $500  due  the  said  Smith 
on  the  original  cost  of  the  timber.''  On' September  21,^1906,  the 
sawmill  and  all  of  the  timber  remaining  uncut  were  sold  by  Padrosa 
to  named  purchasers  for  a  price  of  $26,000,  all  of  which,  less  the 
selling  agent's  commission  of  $1,625,  was  received  by  Padrosa  and 
all  applied  to  his  own  use,  although  he  promised  to  make  an  ac- 
counting therefor  to  Smith  and  Schuyler  at  the  time  of  the  sale, 
by  reason  of  which  promise  they  assented  that  the  sale  should  be 
made.  He  has,  however,  failed  and  refused  to  comply  with  such 
promise. 

The  petition  charged,  that  in  an  accounting  and  settlement 
with  the  plaintiffs  by  defendant,  he  should  be  charged  with  the 
amount  received  by  him  from  the  sale  of  the  sawmill  and  uncut 
timber,  and  for  the  price  of  the  lumber  of  all  description  delivered 
to  him,  and  that  he  should  be  credited  with  the  amounts  he  paid 
for  the  timber  and  for  the  sawmill  outfit^  and  the  expense  of 
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operating  the  mill;  that  the  plaintiff  Smith  should  be  paid  the 
sum  which  he  contributed  by  way  of  his  commissions  in  the  pur- 
chase of  the  timber;  and  that  the  profits  of  the  enterprise  should 
be  distributed  share  and  share  alike  to  Smith,  Schuyler,  and 
Padrosa.  The  prayers  were,  for  an  accounting  and  settlement  of 
the  affairs  of  the  partnership,  and  that  the  defendant  be  required 
to  produce  in  court  the  books  and  papers  of  every  character  tending 
to  show  "the  state  of  the  accounts  and  receipts  and  disbursements 
of  said  partnership  business,^^  and  that  upon  such  accounting 
and  settlement  each  of  the  plaintiffs  recover  from  the  defendant 
the  sum  to  which  they  are  entitled.  The  demurrers  were  sustained, 
land  the  case  dismissed.    To  this  ruling  the  plaintiffs  excepted, 

Brantley  &  Butts,  for  plaintiffs. 

D.  W.  Kratiss  and  Bennet,  Twitty  &  Reese,  for  defendant. 

Fish,  C.  J.     (After  stating  the  foregoing  facts.) 

1.  Taking  the  allegations  of  the  petition  to  be  true,  a  partner- 
ship existed  composed  of  the  plaintiffs  and  the  defendant  for  the 
operation  of  a  sawmill  business.  Floyd  v.  Kichlighter,  139  (?a.  133 
(76  S.  E.  1011).  The  assets  of  the  partnership,  according  to  the 
allegations,  consisted  not  only  of  the  output  of  the  mill,  but  of  the 
mill  itself  in  its  entirety  and  the  timber  originally  conveyed  to  tlie 
defendant  by  Nail.  The  contract  of  partnership  was  not  required 
to  be  in  writing,  although  standing  timber,  which  is  realty,  was  to 
become  a  part  of  its  assets  to  be  used  in  the  operation  of  the  part- 
nership business.  Lane  v.  Lodge,  139  Ga.  93  (76  S.  E.  874).  Nor 
did  the  allegations  of  the  petition  show  that  the  partnership  agree- 
ment was  without  consideration  as  to  the  plaintiff  Schuyler.  While 
the  whole  output  of  the  mill  was  to  be  purchased  by  the  defendant, 
Schuyler  was  to  take  all  orders  for  lumber  and  to  discharge  all 
duties  incident  to  taking  them ;  and  it  does  not  follow,  merely  be- 
cause the  defendant  was  to  purchase  the  whole  output  of  the  mill, 
that  Schuyler  was  left  with  nothing  to  do  in  reference  to  such 
orders  as  the  defendant  might  give  for  lumber.  It  may  fairly  be 
assumed  that  the  defendant  would  desire  different  kinds  and 
amounts  of  lumber  during  the  operation  of  the  mill ;  and  according 
to  the  petition  it  was  Schuyler's  duty  to  take  all  orders  and  to  dis- 
charge-all duties  incident  to  filling  the  same. 

2.  The  allegation  of  the  petition  in  reference  to  the  original 
agreement  between  the  plaintiff  Smith  and  the  defendant,  relating 
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to  the  purchase  of  the  timber  from  Nail,  that  the  defendant  after 
taking  to  himself  a  conveyance  of  the  timber  "held  said  timber  as 
a  speculative  investment  for  the  joint  benefit,  share  and  share  alike 
in  the  profits,  of  himself  and  the  said  Smith/'  was  a  mere  con- 
clusion of  the  pleader  and  unauthorized  by  the  terms  of  the  con- 
tract as  set  forth  in  the  petition.  The  special  demurrer  to  this 
allegation  was  properly  sustained.  The  other  grounds  of  special 
demurrer  were  not  meritorious. 

•  The  court  erred  in  sustaining  the  demurrers  and  in  dismissing 
the  petition.  Judgment  reversed.     All  the  Justices  concur. 


SrMMONS  et  ah  v.  Atlanta  Telephone  and  Telegraph 
Company  et  al,;  and  vice  versa, 

Feb  Cubl^m.  1.  The  facts  set  up  by  the  defendants  in  the  present  case, 
and  to  show  which  they  introduced  evidence,  are  such  as  to  distinguish 
it  from  Morel  v.  Hoge,  130  Ga.  625  (61  S.  E.  487,  16  L.  R,  A.  (X.  S.) 
1136,  14  Ann.  Cas.  935) ;  and  it  can  not  be  declared  as  matter  of  law 
that  the  plaintiffs  were  entitled  to  an  interlocutory  injunction  under  the 
ruling  there  made. 

2.  As  to  material  facts  there  was  conflict  in  the  evidence,  and  the  pre- 
siding judge  did  not  abuse  his  discretion  in  refusing  to  grant  the  in- 
junction for  which  the  plaintiffs  prayed. 

3.  The  assignment  of  error  on  the  admission  in  evidence  of  a  master's 
report  was  not  referred  to  in  the  brief  of  counsel  for  plaintiffs  in 
error,  and  will  be  treated  as  abandoned. 

4.  The  presiding  judge,  in  connection  with  his  order  denying  an  inter- 
locutory injimction,  filed  an  opinion,  briefly  discussing  his  views  of 
the  case.  In  one  clause  of  it  he  said:  "This  voting  power,  this  so- 
called  voting  trust,  was  limited  as  to  time,  and  its  efficacy  would 
terminate  whenever  the  debt  shall  be  paid  to  the  Stromberg  Company.** 
In  view  of  the  question  then  to  be  determined,  and  the  context,  this 
was  not  a  final  adjudication  of  such  fact,  but  a  mere  discussion,  leading 
up  to  the  order  denying  the  injunction. 

Judgment  affirmed  on  the  main  hill  of  exceptions.  Cross-hill  of  exceptions 
dismissed.    All  the  Justices  concur. 

Febbuabt  25,  1913. 

Petition  for  injunction.     Before  Judge  Ellis.     Fulton  superior 

court,    February  5,  1912. 

Anderson,  F elder,  Rountree  &  Vfilson,  for  plaintiffs. 

Hardeman,  Jones,  Park  &  Johnston,  for  defendants. 
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CHABLESTOX  AXD  WESTERX  CAROLINA  RAILWAY 
COMPANY  V.  WOOTEX  et  al. 

Where  an  equitable  petition  was  filed  by  a  railroad  company,  in  which 
it  was  alleged  that  petitioner  was  in  possession  of  certain  bales  of 
cotton  which  it  had  received  from  another  carrier,  the  latter  having 
issued  bills  of  lading  then  outstanding  in  the  hands  of  the  consignees, 
a  firm  of  factors,  and  the  initial  carrier,  the  consignees,  and  certain 
individuals  (who  were  asserting  title  to  the  cotton  in  various  trover 
suits)  were  made  parties  defendant,  and  it  was  prayed  that  the  initial 
carrier,  who  claimed  a  certain  amount  of  freight,  the  firm  of  factors 
who  held  the  bills  of  lading,  the  individuals  asserting  title  to  the 
cotton,  and  their  attorney  at  law  be  required  to  interplead,  and  that 
the  individuals  asserting  title  be  restrained  from  prosecuting  the  trover 
suits,  it  was  not  competent,  at  the  interlocutory  hearing,  to  pass  an 
order  in  the  nature  of  a  final  judgment,  requiring  the  petitioner  to 
deliver  up  the  cotton  and  to  pay  the  costs  of  the  equitable  proceedings, 
the  costs  of  the  freight  charges  claimed  by  the  defendant  carrier,  and 
the  costs  of  the  trover  suits.  Such  a  judgment  could  not  be  rendered 
at  an  interlocutory  hearing. 

Februaby  25,  1913. 

Interpleader.  Before  Judge  Hammond.  Richmond  superior 
court.    December  20,  1911. 

William  K.  Miller,  for  plaintiflE. 

B.  B.  McCowen,  D.  0.  Fogarty,  and  W.  H.  Barrett,  for  defend- 
ants. 

Beck,  J.  The  plaintiff  in  error  filed  its  equitable  petition  for 
interpleader  against  Parker  &  Grogan,  a  firm  of  cotton  factors  of 
Augusta,  Ga.,  against  the  Georgia  &  Florida  Railway  Company, 
and  against  W.  E.  Wooten,  J.  D.  Wideman,  W.  R.  Silver,  and 
other  individuals,  and,  in  addition  to  the  prayer  that  the  parties 
be  required  to  interplead,  prayed  for  an  injunction  to  restrain 
various  trover  suits  instituted  by  the  individuals  against  the  plain- 
tiff, and  for  a  temporary  receiver  to  take  charge  of  sundry  bales  of 
cotton,  for  the  recovery  of  which  the  trover  suits  had  been  insti- 
tuted by  several  of  the  individual  defendants  named  above.  It  was 
alleged  in  the  petition  that  Parker  &  Grogan  held  bills  of  lading 
for  the  cotton,  and  that  the  Georgia  &  Florida  Railway  Company 
claimed  a  certain  amount  for  freight  on  the  cotton,  while  the  in- 
dividual defendants  asserted  title  to  the  cotton.  At  the  interlocu- 
tory hearing  the  court,  upon  the  answers  of  the  defendants  and 
the  evidence  submitted  by  affidavits,  ordered  the  temporary  receiver 
to  deliver  the  cotton  to  the  attorney  representing  the  individual 
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defendants,  upon  his  paying  sundry  receiver's  fees,  and  among 
other  things  adjudged  that  the  costs  of  the  interpleader  (about 
$15.00),  the  freight  charges  incident  to  the  cotton  (about  $27.00), 
and  the  costs  in  the  several  cases  of  trover  (about  $65.00),  should 
be  paid  by  the  plaintiff  in  error,  which  excepted  to  so  much  of  the 
judgment  as  is  just  set  out.  We  are  of  the  opinion  that  the  court 
was  without  authority  at  an  interlocutory  hearing  to  pass  an  order 
containing  the  adjudications  above  set  forth,  as  they  were  final  in 
their  nature  and  decided  issues  which  could  only  be  determined  at 
a  final  trial.  And  as  it  is  impossible  to  separate  those  portions  of 
the  judgment  of  the  court  which  are  final  in  their  nature  from 
those  portions  which  could  be  properly  rendered  at  an  interlocutory 
liearing,  the  entire  judgment  must  be  set  aside. 

Judgment  reversed.    All  the  Justices  concur. 


Central  Georgia  Power  Company  v.  Butts  Cottnty. 

Beck,  J.  1.  A  written  contract  duly  entered  on  the  minutes  of  the  county 
board,  between  the  commissioners  of  roads  and  revenues  of  a  county 
and  a  power  company  intending  to  use  water  to  be  contained  in  a  large 
reservoir   as  its   source  of   power,  that   if  the  county   will   suffer  the 

'  flooding  of  a  certain  road,  the  power  company  will  make  the  necessary 
changes  of  location  and  erect  the  necessary  bridges,  all  at  its  own  ex- 
pense, before  the  reservoir  is  filled,  is  an  enforceable  contract;  and  if 
for  any  cause  specific  performance  of  it  is  impossible,  damages  for  its 
breach  may  be  recovered. 

(o)  The  written  application  by  the  power  company,  its  acceptance  by 
the  proper  county  authorities,  and  the  entry  of  both  on  the  minutes, 
are  sufficient  to  constitute  a  contract. 

2.  In  a  suit  to  enforce  a  contract  of  the  nature  set  out  in  the  preceding 
headnote,  it  is  not  necessary  to  affirmatively  allege  that  the  altera- 
tions in  the  road  and  the  construction  of  the  bridge  are  of  public 
utility.  That  will  be  implied  prima  facie  from  the  existence  of  the 
original  public  road  contracted  to  be  altered.  If  for  any  cause  the 
road  should  be  of  no  public  utility,  and  the  construction  of  the  bridge 
unnecessary  for  public  use,  so  as  to  relieve  the  power  company  of  its 
obligation,  such  matters  would  be  defensive  to  the  county's  petition  to 
enforce  the  contract. 

3.  A  judgment  sustaining  a  demurrer  to  a  petition  by  the  county  to 
enjoin  the  power  company  from  backing  water  upon  the  road,  without 
first  complying  with  its  obligation  to  make  the  necessary  alterations 
and  construct  the  necessary  bridge,  is  not  'a  bar  to  the  present  pro- 
ceeding. Judgment  affirmed.    All  the  Justices  concur. 

Febbuabt  25,  1913. 
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Equitable  petition.  *  Before  Judge  Felton.    Bibb  superior  court. 
August  29,  1911. 

Hatcher  &  Smith,  for  plaintiff  in  error. 
Tf ,  E.  WaiJcins  and  E.  J.  Reagan,  contra. 


TRUSTEES  OF  MABTIN  INSTITUTE  v.  MADDOX  et  ah 

A  bequest  as  follows:  **I  give  to  the  trustees  of  the  Jefferson  Academy  and 
their  successors  in  office  one  hundred  and  fifty  shares  of  my  railroad 
and  bank  stock/'  is  a  gift  to  the  trustees  of  that  educational  institution ; 
and  although  it  is  made  to  appear  that  the  corporate  name  of  the  in- 
stitution intended  by  the  testator  is  a  private  educational  corporation 
known  as  the  "Trustees  of  the  Jackson  County  Academy,"  which  is 
located  in  the  City  of  Jefferson,  it  does  not  follow  that  the  bequest  is 
to  such  institution  in  trust  for  the  citizens  of  Jackson  County,  so  as 
to  authorize  them  to  interfere  in  the  administration  of  such  fund 
by  the  trustees. 

Fkbeuaby  25,  1913. 

Equitable  petition.  Before  Judge  Brand.  Jackson  superior 
court.    September  6,  1911. 

J.  S.  Ayers,  for  plaintiffs  in  error.    Tf .  W.  Stark,  contra. 

Beck,  J.  The  controlling  question  is  whether  citizens  of  Jack- 
son County,  residing  beyond  the  limits  of  the  City  of  Jefferson, 
have  such  a  direct  interest  in  the  bequest  of  W.  D.  Martin  to  the 
trustees  of  the  Jefferson  Academy  as  to  require  the  trustees  of 
that  academy,  now  known  as  Jkfartin  Institute,  to  extend  the 
benefits  of  the  benefaction  alike  to  all  citizens  of  the  county.  It 
appears  from  the  record  that  by  an  act  of  the  General  Assembly, 
approved  November  20,  1818,  certain  persons  were  incorporated 
as  trustees  of  the  Jackson  County  Academy,  with  power  of  suc- 
cession and  with  power  to  receive  donations.  No  grant  or  bounty 
was  given  by  the  State  in  the  act  of  incorporation,  and  the  academy 
was  supported  in  the  main,  if  not  wholly,  by  tuition  fees.  In 
April,  1854,  the  will  of  W.  D.  Martin  was  duly  probated,  the  second 
item  of  which  is  as  follows :  "I  give  to  the  trustees  of  the  Jefferson 
Academy  and  their  successors  in  oflBce  one  hundred  and  fifty  shares 
of  my  railroad  and  bank  stock."  In  1859  an  act  was  passed  by  the 
General  Assembly,  which,  after  reciting  in  the  preamble  that  the 
Jefferson  Academy  and  the  Academy  of  Jackson  County  were 
identical,  and  that  no  regular  books  were  kept  by  the  board  of 
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trustees  so  as  to  determine  whether  there  are  any  regular  successors 
to  the  trustees  appointed  under  the  act  of  Xovember  20,  1818,  en- 
acted that  the  trustees  of  Jackson  County  Academy  (naming  them) 
and  their  successors  be  incorporated  under  the  name  and  style  of 
the  trustees  of  Martin  Institute,  and  that  the  institution  shall  no 
longer  be  known  as  the  Jackson  County  Academy,  but  shall  here- 
after be  known  as  Martin  Institute.  The  trustees  were  authorized 
to  accept  the  Martin  bequest  and  any  other  bequest  or  donation. 

On  the  petition  of  the  trustees  of  Martin  Institute  an  order 
was  granted  at  a  special  term  of  the  superior  court  of  Jackson 
County,  held  in  May,  1899,  amending  the  charter*  of  Martin  In- 
stitute. By  the  amendment  the  trustees  were  empowered  to  sell  the 
stock  donated  by  W.  D.  Martin,  and  reinvest  the  proceeds  in  prop- 
erty or  other  stocks  and  bonds.  They  were  also  empowered  in  their 
discretion  to  adopt  such  measures  and  pursue  such  policy  in  the 
management  and  control  of  the  school,  its  property,  and  funds  as 
will  insure  the  pupils  free  tuition.  The  trustees  sold  the  Martin 
stock  for  $31,000,  and  invested  the  proceeds  in  stock  of  the  Jeffer- 
son Cotton  Mill,  which  yields  annually  $1,650,  and  this  income  is 
expended  in  the  operation  of  the  school.  In  1887  the  City  of 
Jefferson  issued  $5,000  in  bonds,  the  proceeds  of  which  were  used 
in  the  construction  of  a  school  building  for  Martin  Institute.  In 
1900  the  City  of  Jefferson  issued  additional  bonds  in  the  sum  of 
$5,000,  which  were  sold  and  the  proceeds  invested  in  stock  of  the 
Jefferson  Cotton  Mill,  and  turned  over  to  the  trustees  as  an  en- 
dowment; and  the  annual  income  ($300)  is  applied  to  the  support 
of  Martin  Institute.  About  the  year  1909  the  trustees  adopted  the 
policy  of  extending  free  tuition  to  pupils  residing  in  the  City  of 
Jefferson  for  the  full  scholastic  year  of  nine  months ;  but  to  pupils 
residing  outside  of  the  city  and  in  the  county  of  Jackson  free 
tuition  is  extended  for  five  moi^tlis,  and  a  fee  of  one  dollar  per 
month  for  each  pupil  is  exacted  for  the  remainder  of  the  term. 
The  plaintiffs  are  residents  of  Jackson  County,  but  do  not  live  in 
the  City  of  Jefferson,  whose  children  are  attending  Martin  In- 
stitute ;  and  they  pray  a  decree  that  they  have  the  same  rights  and 
benefits  in  and  to  the  Martin  fund  as  those  residing  within  the 
limits  of  the  City  of  Jefferson,  and  that  the  trustees  be  enjoined 
from  exacting  tuition  fees  of  them  so  long  as  free  tuition  is  given 
to  the  pupils  residing  in  the  City  of  Jefferson. 
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The  academy  of  Jackson  County,  of  which  Martin  Institute  is 
the  successor,  was  a  private  institution.  The  act  of  incorporation 
simply  established  a  legal  entity  capable  of  receiving  donations. 
No  duties  were  imposed  on  the  corporation;  and  no  endowment 
was  given  by  the  State.  It  was  in  no  sense  a  public  corporation. 
Cleaveland  v.  Stewart,  3  Oa,  291.  By  the  second  item  of  Mr. 
Martin's  will  a  bequest  of  certain  stock  was  given  to  the  trustees  of 
this  institution,  without  restriction  as  to  its  use.  The  trustees 
were  given  plenary  power  over  this  bequest;  they  could  use  it  in 
the  construction  of  buildings,  the  payment  of  teachers,  or  in  any 
way  promotive  of  the  general  design  of  .the  academy.  Mr.  Martin's 
generosity  was  not  to  the  pupils  of  school  age  in  the  County  of 
Jackson,  but  to  a  chartered  educational  institution.  This  institu- 
tion was  managed  by  trustees,  and  his  benefaction  was  to  them,  to 
be  employed  in  the  management  and  operation  of  the  academy. 
Gumming  v.  Trustees  of  Reid  Memorial  Church,  64  Oa,  105.  No 
express  trust  was  created  for  the  citizens  of  Jackson  County,  and 
the  terse  and  positive  words  of  the  will  admit  of  no  such  implica^ 
tion.  The  plaintiffs  have  no  financial  interest  in  the  Martin  fund, 
and  therefore  have  no  right  to  interfere  with  the  discretion  of  the 
trustees  in  their  use  of  it  in  the  management  and  operation  of  the 
school.  Judgment  reversed.    All  the  Justices  concur. 


Western  &  Atlantic  Railroad  Company  v,  Davis. 

Beck,  J»  1.  This  being  a  suit  to  recover  damages  for  personal  injuries 
which  were  shown  by  the  evidence  to  be  of  a  permanent  character,  the 
court  did  not  err  in  admitting  evidence  illustrative  of  the  plaintiff's 
•  diminished  capacity  to  labor,  over  the  objection  that  such  evidence  was 
immaterial,  although  the  plaintiff  is  a  minor  suing  by  his  next  friend, 
and  his  earnings  until  the  attainment  of  his  majority  would  belong  to 
his  father. 

2.  The  court  did  not  err  in  charging  the  jury:  **No  person  shall  recover 
damage  from  a  railroad  company  for  injury  to  himself  or  his  property 
where  the  same  is  done  by  his  consent,  or  is  caused  by  his  own  negli- 
gence. If  the  complainant  and  the  agents  of  the  company  are  both  at 
fault,  the  former  may  recover,  provided  he  could  not  by  the  exercise 
of  ordinary  care  have  prevented  the  injury,  but  the  damages  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  default  attri- 
butable to  him/*  Such  a  charge  is  not  open  to  the  criticism  made  upon 
the  charge  complained  of  in  the  case  of  Americus  dc.  Railroad  Co.  v. 
Luckie,  87  Oa.  6   (13  S.  E.  105),  where  the  charge  then  under  review 
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was  held  to  be  erroneous.  A  charge  similar  to  that  quoted  above  is 
distinguished  from  the  charge  criticised  in  the  Luckie  case,  in  the  later 
case  of  Wrightsville  ^c.  Railroad  Co,  v.  Oomto,  129  Qa,  204  (68  S.  E. 
769). 

3.  There  being  some  evidence  from  which  the  jury  would  have  been 
authorized  to  find  that  at  the  time  of  receiving  the  injuries  complained 
of  the  plaintiff  was  a  trespasser  upon  the  tracks  of  the  defendant 
railroad  company,  the  court  in  some  part  of  its  charge  should  have 
given  to  the  jury  appropriate  instructions  defining  the  duty  of  the 
railroad  company  relative  to  a  trespasser,  and  when  and  under  what 
circumstances  the  law  imposes  upon  the  agents  of  the  company  operating 
its  locomotive  and  cars  the  duty  to  exercise  due  care  and  caution  to 
avoid  injuring  such  trespasser. 

4.  An  instruction  given  in  the  court's  charge  to  the  jury,  that  **you  may 
believe  that  witness  who  tas  the  best  means  of  knowing  the  facts 
about  which  he  testifies  and  the  least  inducement  to  swear  falsely,"  is 
not  a  correct  statement  of  the  law,  without  a  qualification  that  the 
witness  in  all  other  respects  is  found  to  be  equally  credible  with  the 
other  witnesses;  and  the  error  is  one  requiring  the  grant  of  a  new  trial 
where  a  witness  who  gave  most  material  evidence  in  favor  of  the 
plaintiff,  who  was  the  prevailing  party  in  the  suit,  had  no  apparent 
interest  in  the  result  of  the  trial.  Louisville  d  Nashville  R,  Co,  v. 
Rogers,  136  Oa,  674   (71  S.  E.  1102). 

5.  The  court's  charge  upon  the  subject  of  the  measure  of  damages  and  the 
method  for  reducing  to  its  present  value  the  gross  amount  which  the 
jury  might  find  in  favor  of  the  plaintiff  on  account  of  the  decreased 
capacity  to  labor,  was  not  accurate  or  complete.  Florida  Central  dc. 
Railroad  Co,  v.  Bumey,  98  Ga,  I  (26  S.  E.  730);  Central  Railroad 
Co,  V.  Dottenheim,  92  Ga,  425  (17  S.  E.  662);  W,  d  A.  Railroad  Co, 
V.  Moore,  94  Ga,  457    (20  S.  E.  640). 

6.  The  court  charged  the  jury  as  follows:  **In  the  outset  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  he  was  injured  and  damaged 

•  as  he  sets  out  in  his  declaration.  When  he  has  shown  that,  if  he 
has  shown  it,  then  the  burden  of  proof  would  be  upon  the  defendant 
company  to  show  that  it  used  all  ordinary  and  reasonable  care  and 
diligence,  or  that  the  plaintiff  could  have  avoided  the  injury  to  himself 
by  the  exercise  of  ordinary  care,  or  such  care  as  he  was  capacitated  to 
exercise;  and  if  it  shows  either  of  those  things  it  would  not  be  liable; 
otherwise  it  would  be  liable.  In  other  words,  if  the  defendant  company 
was  negligent,  did  not  exercise  all  ordinary  and  reasonable  care  and 
diligence,  and  the  plaintiff  was  not  negligent  and  could  not,  by  the 
exercise  of  ordinary  care  and  diligence,  or  such  care  and  diligence  as 
the  law  places  upon  him,  have  avoided  the  injury,  then  the  plaintiff 
could  recover."  This  charge  was  not  error  for  the  reason  that  it 
omitted  one  ground  of  the  railroad  company's  defense,  viz.:  that  plain- 
tiff's injuries  were  caused  by  his  own  negligence. 

Judgment  reversed.    All  the  Justices  concur, 
Febbuaby  25,  1913. 

Action  for  damages.     Before  Judge  Fite.     Whitfield  superior 
court.    January  1,  1912. 
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Tye,  Peeples  &  Jordan,  and  Maddox,  McCamy  &  Shumate,  for 
plaintiff  in  error. 

IF.  C.  Martin  and  W,  E,  Mann,  contra. 


Arnold  r.  fi^TEVENs. 


F18H,  C.  J.    If  the  court  erred  in  the  admission  of  certain  alleged  irrelevant 
and  immaterial  evidence,  it  was  not  of  such  character  as  to  require 
the  grant  of  a  new  trial. 
The  court  did  not  err  in  merely  failing  to  instruct  the  jury  as  indicated 

in  one  of  the  grounds  of  the  motion  for  new  trial. 
There  was  sufficient  evidence  to  authorize  the  verdict,  and  the  court  did 
not  abuse  its  discretion  in  refusing  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur.     . 
Febbuaby  26,  1913. 

Equitable  petition.    Before  Judge  J.  B.  Park.    Morgan  superior 

court.    February  3,  1912. 

M.  C.  Few  and  F,  C.  Foster,  for  plaintiff  in  e^ror. 

Samuel  E.  Sibley  and  E.  W.  Butler,  contra. 


Town  of  Gbantville,  for  use,  etc.,  v.  Fidelity  &  Deposit  Co.  - 

Hnx,  J.  Under  the  facts  of  this  case  it  is  controlled  by  the  ruling  in 
the  case  of  Town  of  Gh-antville  v.  Fidelity  d  Deposit  Co.,  139  Ga.  63 
(76  S.  E.  575) ;  and  therefore  the  court  below  did  not  err  in  sus- 
taining the  demuirer  to  the  petition. 

Judgment  affirmed.    All  the  Justices  concur. 

Febbuaby  26,  1913. 

Complaint.    Before  Judge  Bell.    Fulton  superior  court.    October 
24,  1911. 

Dodd  &  Dodd,  for  plaintiff.    Leonard  Haas,  for  defendant. 


American  Agricultural  Chemical  Company  v.  Ehodes. 

Atkinson,  J.  1.  Where  a  dealer  in  fertilizers  contracts  with  a  salesman 
to  sell  his  goods  within  a  designated  territory  for  a  given  term,  and 
that  the  salesman  shall  receive  as  his  commission  a  certain  sum  on 
the  number  of  tons  sold,  reserving  the  right  to  the  dealer  to  pass  upon 
the  credit  of  the  customers  procured  by  the  salesman,  and  also  upon 
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the  amount  of  tonnage  to  be  sold  in  that  territory,  and  where  the 
salesman  on  the  faith  of  such  contract  and  in  pursuance  of  its  execution 
solicits  orders  for  fertilizers  and  is  discharged  without  cause,  the 
dealer  is  liable  in  damages  to  the  salesman  for  an  unauthorized  breach 
of  the  contract.    Baldwin  v.  Marqueze,  91  Oa.  404   (18  S.  E.  309). 

(a)  It  would  be  an  unauthorized  breach  of  such  contract,  (1)  if  the 
dealer,  upon  demand,  refused  to  furnish  the  salesman  with  a  list  of 
prices  of  fertilizers  to  be  sold,  and,  after  orders  were  obtained  by  the 
salesman  from  customers  for  fertilizers  at  the  market  price,  to  ca-  . 
priciously  refuse  to  fill  them;  (2)  to  discharge  the  salesman  without 
cause  before  his  term  expired. 

(6)  It  would  not  be  a  breach  of  the  contract  if  the  dealer  in  good  faith, 
upon  reasonable  grounds,  should  reject  orders  for  fertilizers  procured 
by  the  salesman  in  the  territory  specified  in  the  contract. 

2.  Where  there  is  a  contract  of  the  character  above  specified,  which  is 
breached  by  the  employer  in  the  manner  indicated,  and  the  salesman 
sues  for  damages  .alleged  to  consist  of  loss  of  profits  which  he  would 

•  have  earned  directly  under  the  contract  but  for  its  breach,  he  may 
recover  them  if  the  evidence  furnishes  reasonable  data  for  computation. 
Civil  Code,  $  4394;  Baldwin  v.  Marqueze,  supra;  Schumaker  1?.  Henne- 
mann,  99  Wis.  251  (74  N.  W.  786) ;  Spencer  Medicine  Co.  t?.  Hall,  78 
Ark.  336  (93  S.  W.  985)';  Brigham  v.  Carlisle,  78  Ala.  243  (56  Am. 
R.  28).  The  ruling  here  made  is  not  in  conflict  with  the  decisions  of 
this  court  in  8.  A.  L.  Ry,  v.  Harris,  121  Oa.  707  (49  S.  E.  703) ;  An- 
derson V.  Hilton  d  Dodge  Lumber  Co,,  121  Oa.  688  (3),  691  (49  S.  £. 
725) ;  Cooper  v.  Young,  22  Oa.  269  (68  Am.  D.  502) ;  Clay  v.  Western 
Union  Telegraph  Co,,  81  Ga,  285  (6  S.  E.  813,  12  Am.  St.  R.  316),  and 
other  similar  cases,  holding  that  profits  which  might  have  been  derived 
from  some  other  or  collateral  contract  are  not  recoverable. 

3.  Under  the  principles  announced  in  the  preceding  notes,  the  petition 
was  not  subject  to  general  demurrer,  based  on  the  ground  that  the 
alleged  contract  was  too  indefinite,  or  that  the  damages  laid  were 
remote  and  speculative  in  character. 

4.  The  grounds  of  special  demurrer  were  without  merit. 

5.  The  suit  was  not  on  the  contract,  but  was  for  damages  as  for  breach 
of  contract,  based  on  the  alleged  imlawful  discharge  of  the  plaintiff 
by  the  defendant.  It .  was  proper,  therefore,  to  decline  a  request  to 
charge  to  the  effect  that  the  jury  could  not  consider  the  loss  of  certain 
portions  of  the  commissions  which  would  have  been  earned  except  for 
the  breach  of  the  contract,  merely  because  a  suit  to  recover  the  com- 
missions as  such  under  the  contract  would  be  premature. 

6.  Under  one  phase  of  the  case,  there  being  evidence  to  authorize  it,  it 
was  erroneous,  on  appropriate  request,  to  refuse  to  charge:  "I  charge 
you  that  claims  of  damage  under  breach  of  contract  that  are  speculative 
in  character  and  that  are  incapable  of  reasonably  exact  computation 
can  not  be  the  basis  of  a  recovery;  the  mere  opinion  of  an  agent  selling 
on  commissions,  as  to  what  sales  he  could  have  made  but  for  the 
breach  of  the  contract,  does  not  afford  sufllcient  certainty  to  be  the 
basis  of  a  recovery  in  damages.  Also  mere  expectation,  doubtful  offers, 
and  indefinite  assurances  and  promises  of  an  intention  to  purchase, 
without  specifying  quantity,  prices,  or  terms,  ean  not  be  the  basis  of  a 
recovery  in  damages." 
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7.  Under  the  contract  of  employment  it  was  primarily  the  right  of  the 
dealer  to  pass  on  the  moral  and  financial  standing  of  all  prospective 
customers;  but  if  he  failed  to  do  so,  then  in  an  action  of  damages  for 
breach  of  the  contract  any  competent  witness  might  give  testimony  on 
that  subject.  ' 

8.  Where  the  court  refused,  at  the  time  an  objection  to  testimony  was  in- 
terposed, to  make  a  ruling  thereon,  but  reserved  his  decision  until  the 
witness  had  testified  further,  and  thereafter  there  was  no  further  ob- 
jection or  motion  to  rule  out  the  evidence,  and  no  ruling  made  thereon, 
a  complaint  that  the  judge  failed  to  sustain  the  objection  to  the 
testimony  furnishes  no  ground  for  a  motion  for  a  new  triaL  Becker 
V.  Donalson,  133  Oa.  864   (3),  867   (67  S.  E.  92). 

9.  The  qualifying  words  employed  by  the  court  in  connection  with  a 
portion  of  the  charge,  as  complained  of  in  the  sixth  ground  of  the 
amended  motion  for  a  new  trial,  are  not  entirely  clear,  and  were 
subject  to  possible  misunderstanding  by  the  jury. 

10.  There  was  evidence  that  in  the  sales  territory  of  the  plaintiff  during 
the  season  covered  by  the  contract  there  was  close  competition  among 
fertilizer  dealers  and  practically  all  sales  in  that  territory  were  made 
at  a  *'cut''  price,  which  was  below  the. market  price,  and  that  the 
plaintiif,  in  order  to  have  made  the  sales  which  he  claimed  he  could 
have  made,  would  have  been  required  to  sell  at  the  prevailing  reduced 
prices.  The  defendant,  having  reserved  the  right  to  price  his  own 
goods,  could  have  fixed  his  own  price;  but  as  he  refused  to  do  so,  the 
salesman  would  have  been  authorized  to  sell  at  the  market  price.  The 
market  price  would  be  the  general  market  price  of  the  commodity,  and 
not  the  "cut-rate"  price  prevailing  in  the  sales  territory.  Under  these 
circumstances  the  charge  quoted  below  was  error,  inasmuch  as  the  jury 
could  and  probably  would  have  understood  the  reference  to  the  usual 
and  customary  price  as  applicable  to  the  prevailing  prices,  rather 
than  the  general  market  price:  **I  charge  you  that  if  you  find,  from 
the  facts  and  circumstances  appearing  from  the  trial,  that  after  the 
contract  was  entered  into  between  the  plaintiff  and  the  defendant,  the 
plaintiff,  M.  W.  Rhodes,  was  in  a  position  and  sustained  such  relations 
to  intending  purchasers  of  fertilizers  of  the  defendant  as  that  he  could 
have  sold  to  them  such  quantities  of  fertilizers  at  the  usual  and  cus- 
tomary prices,  that  if  you  find  that  he  was,  by  reason  of  a  breach  of 
the  contract  on  the  part  of  the  defendant,  prevented  from  so  doing,  then 
I  charge  you  that  the  plaintiff  would  be  entitled  to  recover  such  com- 
missions per  ton  as  the  contract  set  out  to  be  allowed  the  plaintiff 
for  the  several  brands  of  fertilizers  embraced  in  the  contract." 

Judgment  reversed.    All  the  Justices  concur. 
Febbuaby  26,  1913. 

Action  for  damages.  Before  Judge  Bawlings.  Jefferson  su- 
perior court.    September  11,  1911. 

E.  L.  Brinson,  W.  H.  Davis,  and  E,  H,  Callaway,  for  plaintiff  in 
error. 

R,  L.  Gamble,  R.  N.  Hardeman,  and  Phillips  &  Phillips,  contra. 
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Inman  V.  Mathews. 

Fish,  C.  J.     The  court  did  not  err  in  giving  the  instructions  to  which 
exceptions   were   taken,   nor   in   refusing  to   give   the   instructions   re- 
quested.    The  evidence   authorized  the  verdict,   and  a  new  trial  was 
properly    refused.         Judgment    affirmed.    All    the   Justices    concur. 
February  26,  1913. 

Partition.     Before  Judge  Bawlings.     Bulloch  superior  court. 
December  30,  1911. 

H,  B.  Strange,  for  plaintiff. 

W.  E.  Fleming  and  Johnston  &  Cone,  for  defendant. 


Miles  r.  Bank  of  Harlem. 

Beck,  J.  The  title  of  the  holder  of  a  note  can  not  be  inquired  into, 
unless  it  is  necessary  for'the  protection  of  the  defendant,  or  to  let  in 
the  defense  which  he  seeks  to  make.     Civil  Code,  §  4290. 

(a)   Accordingly,  where  a  suit  was  brought  on  a  negotiable  promissory 
note  payable  to  the  order  of  a  decedent  and  alleged  to  have  been  trans- 
ferred for  value  by  his  administrator  and  indorsed  by  him  before  due, 
*  there  was  no  error  in  overruling  a  demurrer  thereto. 

( 6 )  Where  in  such  a  case  the  defendant  pleaded  that'  the  note  was  given 
for  the  purchase-price  of  a  certain  horse,  with  a  guaranty  of  its 
soundness  and  with  tlie  privilege  in  the  purchaser  to  try  it  and  return 
it  if  not  found  satisfactory,  and  that  after  a  trial  the  horse  was  found 
to  be  not  sound  and  was  tendered  back  to  the  vendor,  but  he  refused 
to  receive  it,  and  that  the  plaintiff  was  not  such  a  bona  fide  holder  of 
the  note  as  to  cut  off  the  right  of  defendant  to  plead  failure  of  con- 
sideration; but  where  on  the  trial  no  evidence  was  introduced  on  the 
part  of  the  defendant  to  sustain  such  defense,  and  that  introduced  on 
behalf  of  the  plaintiff  showed  that  after  making  complaint  about  the 
horse  the  defendant  retained  the  horse  and  signed  the  note  on  which 
suit  was  brought,  there  was  no  error  in  directing  a  verdict  in  favor 
of  the  plaintiff.  Judgment  affirmed.    All  the  Justices  concur. 

February  26,  1913. 

Complaint.    Before  Judge  Hammond.    Columbia  superior  court. 

September  25,  1911. 

TF.  H.  Fleming,  for  plaintiff  in  error.    John  T.  West,  contra. 
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BEAD  V.  GOULD. 

L  When  this  case  was  formerly  before  the  Supreme  Court,  it  was  held 
that  the  petition  was  not  subject  to  general  demurrer,  and  that,  under 
the  facts  therein  alleged,  the  plaintiff  was  entitled  to  recover,  unless 
other  facts  not  appearing  on  the  face  of  the  petition,  affecting  or  de- 
stroying the  validity  or  binding  effect  of  the  agreement  signed«by  the 
defendant,  should  appear  upon  the  triaL  Read  v.  Oould,  134  6a.  524 
(68  S.  £.  94). 

2.  If  parol  negotiations  were  had  for  the  sale  of  land  at  a  certain  price 
per  acre,  but  when  the  parties  met  for  the  purpose  of  closing  the 
transaction  the  vendee  agreed  that  the  vendor  should  have  rights  of 
pasturage,  hunting,  and  fishing  on  the  land,  "and  thereupon  a  fee-simple 
deed  was  executed  by  the  vendor  to  the  vendee,  and  simultaneously 
therewith,  as  part  of  the  same  transaction,  the  latter  executed  to  the 
former  a  written  contract,  reciting  that  in  consideration  of  the  sale  of 
the  land  the  vendor  should  have  such  rights  during  her  life,  but  that, 
if  the  vendee  should  at  any  time  choose  to  do  so,  he  should  have  the 
right  to  terminate  such  agreement  upon  the  payment  to  the  vendor  of 
$400  in  addition  to  the  purchase-price  of  the  land, — as  between  the 
contracting  parties  the  two  instruments  should  be  considered  together 
as  constituting  one  contract,  and  the  agreement  given  by  the  vendee 
to  the  vendor  would  not  be  invalid  as  a  nudum  pactum  because  no 
consideration  was  paid  to  him  therefor  beyond  the  conveyance  of  the 
land. 

3.  After  the  execution  of  the  deed  and  contract  mentioned  in  the  preceding 
headnote,  the  grantee  in  the  deed  first  sold  and  conveyed  the  timber  on 
the  land  to  one  party  and  then  executed  a  fee-simple  warranty  deed 
to  another  for  the  land,  in  which  latter  deed  was  contained  a  recital 
of  the  previous  sale  of  the  timber  and  timber  privileges,  and  their 
exception  from  the  deed  then  being  made.  It  then  proceeded:  ''Never- 
theless the  said  [party  making  the  deed],  for  himself,  his  heirs  and 
assigns,  reserved  and  does  hereby  convey  to  the  said  [grantee  in  tlie 
deed  being  made]  the  right  to  pasture  live  stock  on  said  land,  the  right 
to  cut  small  timber  sufficient  for  fence-posts  to  be  used  on  said  land, 
and  the  right  to  shoot  or  trap  game  and  fish  upon  said  lands  or  other- 
wise lawfully  capture  the  game."  Held,  that  such  deed  was  not  am- 
biguous, but  clearly  conveyed  the  right  of  pasturage  and  of  hunting  and 
fishing. 

(a)  Parol  evidence  was  not  admissible  to  show  that  the  maker  of  such 

deed  did  not  mean  to  transfer  those  rights,  but  to  reserve  them  to 

the  maker  of  the  deed, 
(d)  Even  if  the  deed  were  ambiguous,  it  would  not  be  competent  for  the 

maker  thereof  to  explain  it  by  testifying  to  what  was  his  undisclosed 

intent. 

4.  If  a  grantee  of  land  entered  into  a  binding  written  contract  with  the 
grantor  that  the  latter  should  have  the  right  of  pasturage,  hunting, 
and  fishing  on  the  land  during  her  life,  but  that  if  the  grantee  should 
at  any  time  choose  so  to  do  he  should  have  the  right  to  terminate  this 
agreement  npon  the  payment  to  the  grantor  of  an  additional  sum  of 
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$400;  and  if  thereafter  the  grantee  executed  a  fee-simple  warranty 
deed  conveying  to  another  the  land,  together  with  the  rights  of 
pasturage,  hunting,  and  fishing,  the  grantor  had  the  right  to  treat 
this  as  an  election  to  terminate  the  contract  giving  her  such  rights, 
and  to  bring  suit  for  the  $400;  and  it  would  not  be  a  defense  to  such 
a  suit  to  prove  that  the  original  grantee  received  no  valuable  con- 
sideration for  making  such  warranty  deed. 

(a)  Apparently  the  husband  of  such  second  grantee  furnished  a  sufficient 
consideration  to  have  a  deed  made  to  himself,  but  directed  the  deed 
to  be  made  to  his  wife.  If  so,  the  consideration  furnished  by  him 
would  support  the  conveyance  to  his  wife,  as  if  a  conveyance  had  been 
made  to  him  and  by  him  to  his  wife,  even  if  the  question  of  a  con- 
sideration for  such  deed  would  affect  the  right  of  the  original  grantor, 
under  her  contract  witt  her  grantee,  to  recover  the  $400  therein  men- 
tioned. 

5.  If,  about  two  years  after  the  original  grantee  had  made  the  conveyance 
of  the  land  and  rights  of  pasturage,  hunting,  and  fishing,  and  after 
his  grantor  had  elected  to  claim  the  $400  provided  in  the  contract,  such 
original  grantor  executed,  to  one  desiring  to  buy  the  land  from  the 
person  to  whom  it  had  been  conveyed  by  the  grantee,  an  instrument 
disclaiming  any  such  rights  in  the  land,  but  reserving  the  rights  of  the 
original  grantor  as  against  the  original  grantee  upon  his  contract,  this 
did  not  operate  to  destroy  the  right  of  action,  or  avail  as  a  defense 
thereto. 

Febbitabt  26,  1913. 

Complaint.  Before  Judge  Felton.  Bibb  superior  court  De- 
cember 18,  1911. 

Mrs.  Mary  J.  Read  brought  suit  against  E.  W.  Gould,  alleging 
substantially  as  follows:  On  June  6,  1904,  plaintiff  sold  to  de- 
fendant the  land  included  in  four  land  lots.  As  part  of  the  consid- 
eration of  the  sale,  Gould  executed  to  her  on  the  same  day  an  in- 
strument containing  the  following:  "This  agreement,  made  this 
day  between  E.  W.  Gould  and  Mary  J.  Bead,  witnesseth:  That 
m  consideration  of  the  sale  of  certain  land,  to  wit :  lots  189,  190, 
195  and  196,  in  the  28th  land  district  of  Twiggs  County,  it  is 
agreed  that  said  Mary  J.  Bead  shall  have  the  right  to  pasturage 
upon  said  land  during  her  life,  not  exceeding  twenty  head  of  cattle 
and  sixty  head  of  hogs.  If,  however,  said  E.'W.  Gould,  his  heirs 
and  assigns,  shall  at  any  time  choose  to  do  so,  he  shall  have  the 
right  to  terminate  this  agreement  upon  the  payment  to  said  Mary 
J.  Bead  the  sum  of  $400  in  addition  to  the  purchase-price  of  said 
land,  and  also  unto  the  family  of  the  said  Mary  J.  Bead  the  privi- 
lege of  hunting  and  fishing  upon  said  lands  during  her  life.^'  On 
February  4,  1908,  the  defendant  sold  the  land,  and  in  his  deed 
expressly  conveyed  the  rights  of  pasturage  and  hunting  thereon. 
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and  the  plaintiff  was  thereafter  unable  to  exercise  the  rights  re- 
served and  granted  to  her  by  the  agreement  above  set  out.  This 
amounted  to  an  election  by  Gould  to  terminate  the  rights  of  the 
plaintiff,  and  the  $400  stipulated  to  be  paid  to  her  in  that  event 
became  due.  Qould  refused  to  pay  that  sum,  and  judgment  there- 
for is  prayed. 

The  defendant  admitted  the  making  of  the  deed  by  the  plaintiff 
to  him.  He  denied  her  allegations  in  regard  to  the  execution  of 
the  written  agreement.  He  admitted  that,  after  the  deed  to  him 
was  signed,  he  gave  a  writing  to  the  plaintiff,  granting  to  her 
limited  privileges  of  pasturage  and  hunting.  He  admitted  making 
a  deed,  to  one  Mrs.  Phillips  to  the  land  on  February  4,  1908,  but 
alleged  that  she  paid  nothing  therefor,  and  that  it  was  done  by 
the  request  of  her  husband,  and  was  in  effect  a  gift  by  the  husband 
to  her.  He  denied  that  he  conveyed  away  the  rights  of  pasturage 
and  hunting,  or  that  he  did  an3rthing  to  interfere  therewith.  He 
alleged  that  when  he  obtained  the  deed  from  the  plaintiff  she 
understood  that  the  conveyance  of  the  title  to  the  land  was  for  the 
benefit  of  her  brother ;  that  the  conveyance  made  by  the  defendant 
in  1908  was  to  the  wife  of  the  plaintiff^s  brother  at  the  request  of 
the  latter ;  that  the  brother  had  full  knowledge  of  the  rights  of  the 
plaintiff,  and  his  wife  therefore  took  subject  thereto.  He  further 
pleaded,  that,  since  the  making  of  the  deed  by  him  to  the  sister- 
in-law  of  the  plaintiff,  the  plaintiff  had  renounced  all  the  rights 
and  privileges  she  had  in  the  land  in  favor  of  her  sister-in-law, 
and  thereby  satisfied  and  extinguished  any  and  all  rights  and 
privileges  which  she  now  claims. 

On  the  trial  the  evidence  for  the  plaintiff  was  to  the  effect  that 
in  selling  the  land  the  price  was  reduced  $400  because  of  the  rights 
of  pasturage  being  retained;  and  that  Gould  signed  the  contract 
which  formed  the  basis  of  the  suit,  at  the  same  time  that  tlie  deed 
was  executed.  In  reference  to  the  release  or  disclaimer  which  she 
signed  when  the  grantee  of  the  defendant  sold  the  land,  the  plain- 
tiff testified  that  she  received  no  consideration  for  it.  This  paper 
was  not  made  directly  between  the  plaintiff  and  the  grantee  of  the 
defendant,  but  was*  made  by  the  plaintiff  to  a  proposed  purchaser 
from  the  defendant's  grantee.  It  recited  the  making  of  the  con- 
tract between  the  plaintiff  and  the  defendant,  that  the  grantee  of 
the  latter  had  bought  the  land  in  ignorance  thereof,  and,  being  an 
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innocent  purchaser,  desired  to  convey  it  to  another  person,  and  that 
the  plaintiff  agreed  that  such  purchaser  should  take  the  land  free 
from  the  rights  of  pasturage  or  hunting,  but  that  it  was  distinctly 
understood  that  the  plaintiff,  in  executing  such  a  paper,  did  not 
intend  in  any  way  to  release  her  claim  against  the  defendant. 

The  evidence  for  the  defendant  tended  to  show,  among  other 
things,  the  following:  Defendant  was  buying  standing  timber  and 
reconveying  it  to  one  Savage.  Phillips  was  working  with  him  in 
that  connection.  In  regard  to  the  purchase  of  the  land  in  contro- 
versy, Phillips  proposed  that  they  take  a  deed  to  the  land  in  his 
name  or  that  of  the  defendant,  saying  that  he  could  buy  the  land 
for  $2  per  acre,  that  Savage  would  give  them  $2  per  acre  for  the 
timber,  and  that  they  would  allow  him  to  have  the  land  if  de- 
fendant would  not  charge  Phillips  any  commission,  and  would 
allow  the  latter,  to  make  "a  hog  farm"  on  the  land,  to  which  de- 
fendant assented.  Defendant  testified,  that,  during  all  the  nego- 
tiations, he  had  no  recollection  of  any  right  of  pasturage  or  hunting 
on  the  part  of  Mrs.  Read  being  mentioned  until  the  time  when  the 
deed  was  being  made  to  him ;  that  Phillips,  her  brother-in-law,  said 
that  she  had  been  in  the  habit  of  pasturing  a  few  animals  which 
she  had,  and  that  he  thought  it  was  not  anything  more  than  right 
and  just  for  her  to  continue  to  do  so,  only  he  would  limit  the 
number  of  such  animals;  that  Phillips  dictated  a  contract;  that 
defendant  said  it  was  immaterial  to  him,  and  signed  it.  As  to  the 
time  when  it  was  signed  he  said :  "  I  think  Mrs.  Read  was  present 
at  the  time,  receiving  her  money."  In  answer  to  the  question, 
"It  was  all  signed  at  the  same  time?"  (referring  to  the  deed  and 
contract),  he  answered,  "I  think  that  closed  the  whole  transaction. 
Mrs.  Read  came  in  from  Read^s  Station,  and  the  transaction  for 
the  land  was  made  before  that  was  mentioned,  or  before  she  re- 
ceived her  money.  The  two  papers  were  signed  the  same  afternoon. 
Whether  this  was  a  future  consideration,  Phillips  wanted  to  reserve 
that  right  of  his  sister  to  pasture  that  many  cattle,  and  the  only 
reason  he  put  that,  evidently,  in  it,  as  I  understand  it— I  got  $2 
an  acre  for  that  timber.  My  recollection  is  that  part  of  the  money 
was  paid  that  day  and  a  part  a  little  later  on."  Afterwards  he 
conveyed  the  timber  to  Savage,  and  at  the  request  of  Phillips  con- 
veyed the  land  to  the  wife  of  the  latter,  who  paid  him  nothing 
therefor.  He  denied  that  he  received  any  consideration  for  execut- 
ing the  paper  to  the  plaintiff. 
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The  deed  which  the  defendant  executed  to  Mrs.  Phillips  on  Feb- 
ruary 4,  1908,  was  a  warranty  deed,  reciting  a  consideration  of  $1. 
It  conveyed  the  land  in  controversy,  and  contained  the  following 
clauses:  "All  of  the  said  lots  are  lands  lying  in  the  swamp  ad- 
jacent to  the  Ocmulgee  Biver,  and  no  parts  thereof  have  ever  been 
cleared  or  cultivated,  with  no  houses  or  no  other  improvements 
except  certain  parts  of  said  lands  now  enclosed  by  wire  fence.  It 
is  further  understood  and  agreed  that  this  deed  does  not  convey 
any  of  the  timber  now  standing  and  growing  on  said  lots  No.  189, 
Xo.  190,  No.  195,  and  No.  196;  said  timber  having  been  sold  on 
or  about  the  1st  day  of  Oct.,  1904,  to  one  H.  W.  Savage  of  the 
County  of  Duval,  Fla.,  said  timber  rights  and  privileges  to  con- 
tinue for  the  full  term  of  25  years  from  date  of  Oct.  1st,  1904,  to 
terminate  on  the  1st  day  of  Oct.,  1929.  This  deed  conveying  the 
timber  rights  to  the  said  H.  W.  Savage  gives  him  the  right  of 
ingress,  egress,  and  regress  for  cutting,  felling,  sawing,  hauling, 
and  handling  said  timber  in  any  way  and  by  any  means  as  he  or 
his  heirs,  executors,  administrators,  or  assigns  may  deem  best  and 
proper.  Nevertheless  the  said  E.  W.  Gould,  for  himself  and  his 
heirs  and  assigns,  reserved  and  does  hereby  convey  to  the  said 
Ophelia  R.  Phillips  the  right  to  pasture  live  Eftock  on  said  land, 
the  right  to  cut  small  timber  suflScient  for  fence-posts  to  be  used 
on  said  land,  and  the  right  to  shoot  or  trap  game  and  fish  upon 
said  lands  or  otherwise  lawfully  capture  the  game.'*  The  defendant 
testified  that  by  this  instrument  he  intended  to  reserve  the  right 
of  pasturage  and  of  hunting  and  fishing. 

The  jury  found  for  the  defendant.  The  plaintiflF  moved  for  a 
new  trial,  which  was  refused,  and  she  excepted. 

R,  S.  Wimberly  and  Mallary  &  Wimberly,  for  plaintiff. 

L.  D.  Moore,  for  defendant. 

Beck,  J.  1.  This  case  was  formerly  before  the  Supreme  Court. 
134  Oa.  524.  The  trial  court  sustained  a  general  demurrer  to  the 
petition,  and  this  judgment  was  reversed.  In  the  opinion  it  was 
said  that  the  allegations  were  somewhat  meager,  and  did  not  dis- 
close distinctly  whether  the  written  agreement  touching  the  right 
of  pasturage,  etc.,  was  executed  prior  to  the  deed,  and  merged  in  it, 
or  whether  it  was  executed  subsequently  to  the  deed  conveying  the 
lands  in  fee  simple,  or  simultaneously  therewith;  but  that  ap- 
parently the  two    apers  were  executed  simultaneously,  and  were  to 
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be  construed  as  parts  of  one  and  the  same  transaction.     It  was 
said:    "Considered  as  a  whole,  the  defendant  undertook  to  pay  to 
the  plaintiff  the  sum  of  $400  whenever  he  should  *  terminate  this 
agreement'  relative  to  the  rights  and  privileges  of  the  petitioner 
as  to  pasturage  and  hunting  upon  said  land;  and  when  he  sold 
the  lands  to  a  third  person  and  expressly  conveyed  the  rights  of 
pasturage  and  hunting,  generally  and  without  limitation,  he  will 
not  be  heard  to  say  that  he  has  not  brought  about  the  contingency 
upon  the  happening  of  which  the  $400  was  to  become  due  to  peti- 
tioner/'   It  was  further  held  that  the  plaintiff,  by  suing,  elected 
to  treat  her  rights  and  privileges  of  pasturage  and  hunting  as 
terminated ;  and  that  the  plaintiff  was  entitled  to  recover  the  $400, 
"unless  other  facts  not  appearing  upon  the  face  of  the  petition 
affecting  or  destroying  the  validity  or  the  binding  effect  of  the 
agreement  signed  by  the  defendant  should  appear  upon  the  trial/' 
2.     According  to  the  defendant's  own  testimony,  though  a  parol 
agreement  had  been  made  to  sell  him  the  land  at  $2  per  acre,  in 
closing  up  the  transaction,  taking  the  deed,  and  paying  the  money, 
it  was  stated  that  the  grantor  wished  to  reserve  rights  of  pas- 
turage and  hunting,  and  that  he  agreed  thereto,   and   executed 
the  instrument  on  which  this  suit  is  based.    He  could  not  remember 
whether  the  paper  or  the  deed  was  signed  first,  but  it  was  evident 
from  his  own  testimony  that  the  whole  matter  constituted  a  single 
transaction,  and  that  the  papers  were  executed  simultaneously,  in 
the  eye  of  the  law.    This  being  so,  as  between  the  parties  thereto, 
the  deed  and  the  written  agreement  given  by  the  grantee  to  the 
grantor,  which  stated  on  its  face  that  it  was  given  in  consideration 
of  the  sale  of  the  land,  constituted  one  contract.     The  agreement 
by  the  grantee  for  the  grantor  to  have  certain  privileges  of  pastur- 
age, hunting,  and  fishing,  reserved  them  to  her  as  completely  as  if 
that  agreement  had  been  inserted  in  the  deed  itself,  so  far  as  the 
parties  were  concerned.    A  contract  does  not  have  to  be  contained 
in  a  single  paper.     Where  it  is  contained  in  two  papers,  one  a 
conveyance,  and  the  other  an  agreement  that  the  grantor  shall  re- 
tain certain  rights  of  use,  both  papers  being  executed  simulta- 
neously as  part  of  one  transaction,  and  the  agreement  referring  to 
the  conveyance,  as  between  the  parties  they  will  be  construed  to- 
gether.    So  construed,  the  paper  which  was  executed  in  this  case 
by  the  defendant  (the  grantee)  to  the  plaintiff  (the  grantor)  was 
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based  on  a  legal  consideration.  The  agreement  therein  became  one 
of  the  terms  of  the  contract  between  the  parties,  and  it  could  no 
more  be  repudiated  by  the  defendant  (the  grantee),  by  declaring 
that  he  had  received  nothing  in  pa3rment  for  the  making  of  the 
paper,  than  if  the  deed  itself  had  contained  the  reservation  of  the 
same  rights  to  the  plaintiff  (the  grantor).  Had  this  provision  been 
included  in  the  deed,  it  would  hardly  be  contended  that  the  grantee 
could  rid  himself  of  it  by  being  allowed  to  testify  that  such  reserva- 
tion was  without  consideration.  Harrison  v.  Tate,  100  Oa,  383 
(28  S.  E.  227);  Wellmaker  v.  Wheattey,  123  Oa.  201  (51  S.  E. 
436) ;  Baker  v.  Davis,  127  Oa.  649  (7),  650  (57  S.  E.  62) ;  Mc- 
Auliffe  V.  Vaughan,  135  Oa.  852,  853  (70  S.  E.  322,  33  L.  K.  A. 
(X.  S.)  255,  22  Ann.  Cas.  290) ;  9  Enc.  Ev.  362,  364;  4  Id.  200; 
9  Cyc.  580;  4  Wigmore  on  Evidence,  §  2433;  Pierce  v.  Tidwell, 
81  Ala.  299  (2  So.  15) ;  Carr  v.  Hays,  110  Ind.  408  (11  N.  E.  25) ; 
Dillingham  v.  Estill,  33  Ky.  21.  This  does  not  conflict  with  the 
ruling  in  Ooette  v.  Sutton,  128  Oa.  179  (57  S.  E.  308).  In  that 
ease  it  was  not  sought  to  destroy  the  force  of  a  conveyance  or  an 
agreement  by  showing  that  there  was  no  consideration  for  it ;  but, 
where  it  was  deemed  legitimate  to  inquire  into  the  consideration 
of  a  deed  which  conveyed  two  pieces  of  land,  and  the  consideration 
was  stated  in  a  gross  sum,  it  was  held  that  the  amount  applicable  to 
each  could  be  shown  by  parol.  From  what  has  been  said  above, 
it  will  appear  that  the  presiding  judge  erred  in  admitting  the 
evidence  of  the  defendant  that  he  received  nothing  in  pajrment  for 
the  paper  which  he  executed  to  the  plaintiff,  reserving  to  her  the 
right  of  pasturage,  etc.  He  also  erred  in  submitting  to  the  jury 
the  question  of  whether  the  paper  was  a  nudum  pactum. 

3.  The  deed  from  Gould,  the  defendant,  to  Mrs.  Phillips  con- 
veyed the  land  and  recited  that  the  timber  on  the  land  had  pre- 
viously been  conveyed  to  one  Savage,  with  timber  rights  and  priv- 
ileges to  continue  for  25  years,  and  with  rights  of  ingress,  egress, 
etc.,  in  connection  therewith,  and  it  was  provided  that  the  deed  to. 
Mrs.  Phillips  did  not  convey  such  timber.  It  then  proceeded; 
"Nevertheless  the  said  E.  W.  Gould,  for  himself  and  his  heirs  and 
assigns,  reserved  and  does  hereby  convey  to  the  said  Ophelia  R. 
Phillips  the  right  to  pasture  live  stock  on  said  land,  the  right  to 
cut  small  timber  suflScient  for  fence-posts  to  be  used  on  said  land, 
and  the  right  to  shoot  or  trap  game  and  fish  upon  said  lands  or 
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otherwise  lawfully  capture  the  game/*  It  appeared  that  the  de- 
scription in  the  deed  as  originally  drawn  was  typewritten,  and  that 
the  words  "reserved  and"  were  interlined  with  pen  and  ink. 

There  is  nothing  ambiguous  or  doubtful  about  the  meaning  of 
these  clauses  in  the  deed.  They  recite  that  the  timber  and  certain 
privileges  had  been  conveyed  to  Savage;  that  Gould  had  reserved 
certain  rights  which  he  "does  hereby  convey"  to  Mrs.  Phillips.  To 
admit  parol  evidence  to  show  that  this  did  not  mean  to  convey  such 
rights  to  Mrs.  Phillips,  but  to  reserve  them  against  her,  would  not 
be  to  construe  the  deed  but  to  destroy  one  of  its  express  terms. 
It  was  error  to  admit  evidence  to  sustain  such  a  construction,  and 
also  in  the  charge  to  submit  that  theory  to  the  jury.  Even  were 
there  an  ambiguity  in  the  clause  above  quoted,  it  could  not  be  ex- 
plained by  admitting  evidence  of  the  defendant  (the  maker  of  the 
deed)  as  to  his  mere  unexpressed  intent. 

4.  According  to  the  evidence  of  the  defendant,  he  and  Phillips 
entered  into  an  agreement,  before  the  purchase  of  the  land,  to  the 
effect  that  they  should  purchase  title  to  the  land  at  $2  per  acre, 
sell  the  timber  to  Savage  for  the  same  amount,  and  deliver  the  land 
to  Phillips.  The  defendant  also  testified  that  Phillips  negotiated 
with  the  owner  of  the  land,  the  present  plaintiff,  and  that  the  title 
was  taken  in  the  name  of  the  defendant,  because  he  preferred  it. 
In  referring  to  paying  a  part  of  the  purchase-price  for  the  land, 
which  was  not  paid  in  cash,  he  said:  "I  think  we  gave  her  a  due- 
bill  for  five  or  six  hundred  dollars.  I  can  not  remember  the 
amount  that  was  due.  In  fact  we  didnH  have  sufficient  funds  in 
hand,  and  we  wfBre  wanting  payment  from  Savage  for  sufficient 
money  to  pay  her."  It  thus  seems  from  the  defendant's  evidence 
that  Phijlips  had  an  interest  in  the  transaction,  and  that  a  convey- 
ance to  him  would  not  have  been  without  a  consideration.  If  he 
saw  fit  to  give  his  interest  or  right  to  his  wife,  and  have  a  deed 
made  to  her,  instead  of  to  himself,  the  fact  that  she  paid  nothing 
to  the  defendant  would  not  make  the  conveyance  from  him  to  her 
invalid  as  being  a  nudimi  pactum.  But  even  had  the  conveyance 
from  the  defendant  to  Mrs.  Phillips  been  without  consideration, 
when  the  defendant  conveyed  the  land  to  her,  including  the  right 
of  pasturage,  etc.,  which  he  had  reserved  in  conveying  the  timber 
to  Savage,  he  could  not  defend  against  a  silit  by  the  plaintiff,  based 
on  his  contract  with  her,  by  saying  that  he  had  conveyed  the 
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rights  covered  by  that  contract,  and  thus  elected  to  terminate  it, 
but  had  done  so  without  consideration.  This  is  not  an  eflfort  on 
his  part  to  cancel  that  deed  or  to  reform  it.  Neither  is  it  a  con- 
test between  the  plaintiff,  as  the  holder  of  the  contract,  and  the 
grantee  under  the  defendant.  Perhaps  the  plaintiflE  might  have 
claimed  that  Mrs.  Phillips  took  with  notice  of  the  plaintiffs  rights 
under  her  contract  with  the  defendant,  and  might  have  sought  to 
enforce  such  rights  as  against  the  title  acquired  by  Mrs.  Phillips. 
But  she  was  not  compelled  to  do  so.  When  the  defendant  made  a 
conveyance  of  the  rights  of  pasturage,  etc.,  which  he  had  previously 
contracted  should  belong  to  the  plaintiff,  she  was  at  liberty  to 
treat  this  as  a  choice  or  election  on  his  part  to  terminate  those 
rights  and  pay  $400,  as  provided  in  the  contract.  This  was  ruled 
when  the  case  was  formerly  here.  The  evidence  of  the  defendant 
showed  that,  very  shortly  after  he  made  the  deed  to  Mrs.  Phillips, 
the  plaintiff  demanded  the  $400  under  the  contract 

It  was  error  to  admit  evidence  to  the  effect  that  Mrs.  Phillips 
paid  the  defendant  nothing  for  the  land,  and  to  charge  the  jury  as 
to  the  relative  merits  of  an  unrecorded  conveyance  for  value  and 
a  subsequent  conveyance  without  valuable  consideration. 

5.  Objection  was  also  made  by  the  plaintiff  to  the  introduction 
by  the  defendant  of  the  agreement  by  the  plaintiff,  made  about  two 
years  after  the  conveyance  by  the  defendant  to  Mrs.  Phillips,  in 
which  the  plaintiff  recited  that  Mrs.  Phillips  had  purchased  from 
the  defendant  without  notice  of  her  rights  and  desired  to  convey  to 
a  third  person,  and  that  the  plaintiff  disclaimed  any  rights  as 
against  such  third  person.  When  the  defendant  conveyed  away 
the  rights  of  pastdrage,  hunting,  and  fishing,  and  the  plaintiff 
elected  to  treat  this  as  a  termination  of  such  rights  imder  her 
contract  with  the  defendant,  and  to  demand  of  him  the  $400  pro- 
vided by  the  contract  to  be  paid  upon  the  happening  of  such  a  con- 
tingency, she  could  not  also  claim  that  those  rights  were  still 
existing.  Her  declaration  that  they  were  not  so  did  not  alter  her 
position,  but  was  in  accordance  with  it.  It  was  expressly  stated, 
in  the  writing  which  s6e  then  gave,  that  she  did  not  in  any  wise 
release  her  claim  against  the  defendant.  Such  writing  did  not 
conflict  with  her  claim  against  the  defendant,  or  furnish  any  de- 
fense thereto;  and  it  was  error  to  admit  it  in  evidence,  over 
objection. 
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The  motion  for  a  new  trial  contains  32  grounds;  but  the  fore- 
going discussion  covers  the  substantial  points  raised.    It  would  be 
of  no  service  to  take  up  each  ground  and  discuss  it  separately. 
Judgment  reversed.    All  the  J^jstices  concur. 


Hill  v,  Duke  et  at. 


Atkinson,  J.     1.  The  charge  was  substantially  correct,  and  adjusted  to 
the  evidence.    In  so  far  as  proper,  the  requests  to  charge  were  covered 
by  the  general  charge. 
2.  The  evidence  authorized  the  verdict,  and  there  was  no  abuse  of  discre- 
tion in  refusing  to  grant  a  new  trial. 

Judgment  affirmed.    All  the  Justices  oonowr. 
Febbuaby  26,  1913. 

Equitable  petition.  Before  Judge  Brand.  Jackson  superior 
court.    October  6,  1911. 

J.  A.  B.  Mahaffey,  Cobb  &  Erwin,  and  John  J.  Strickland,  for 
plaintiff  in  error. 

H.  H,  Dean,  J.  S.  Ayers,  and  Thomas  J.  Shackelford,  contra. 


Walker  v.  Jones  ;  and  vice  versa. 

Atkinson,  J.  1.  The  special  demurrers  to  the  petition  as  amended,  and  to 
the  answer,  are  without  merit. 

2.  Where,  in  an  action  at  law  to  recover  a  certain  sum  alleged  to  be  due 
on  several  items  of  indebtedness,  a  verdict  is  rendered  for  the  plaintiff 
m  a  stated  sum  of  principal  and  interest,  and  a  new  trial  is  granted  on 
certain  groimds  of  the  motion  which  relate  to  some  of  the  particular 
iteniH  of  indebtedness,  and  refused  as  to  others,  the  court  is  without 
power,  in  ordering  a  new  trial,  to  restrict  the  case  to  the  issues  bearing 
on  the  items  of  indebtedness  referred  to  in  the  grotmds  of  the  motion 
upon  which  a  new  trial  is  granted,  to  the  exclusion  of  other  issues  made 
by  the  pleadings. 

(a)  The  order  of  reference  to  an  auditor  of  so  much  of  the  case  as  was 
reserved  m  the  order  granting  a  new  trial,  and  all  subsequent  procedure 
thereon,  was  erroneous.  Direction  is  given  that  so  much  of  the  judg- 
ment granting  a  new  trial  as  restricts  the  procedure  to  certain  issues 
be  vacated,  and  that  a  trial  of  the  whole  case  be  had  on  its  merits. 

Judgment  affirmed^  tcith  direction.    All  the  Justices  concur. 
Febbuaby  26,  1913. 

Complaint.    Before  Judge  Fite.    Biirtow  superior  court.     De- 
cember 4,  1911. 
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John  T.  Norris,  for  plaintiff. 

D,  W.  Rountree,  Paul  F,  Akin,  and  Neel  (&  Neel,  lor  defendant 


*  Chattooga  County  v,  Megginson. 

Hnx,  J.  Moneys  received  from  the  sale  of  bonds  lawfully  issued  by  a 
county  for  the  erection  of  a  court-house  are  "county  funds'*  within  the 
meaning  of  the  Civil  Code,  §  688.  See  Aaron  V.  Oerman,  114  Oa.  687 
(40  S.  E.  713). 

(a)  It  follows  that,  for  receiving  and  paying  out  funds  thus  acquired  by 
the  county,  the  county  treasurer  is  entitled,  within  the  limit  therein 
specified,  to  the  commissions  allowed  him  by  that  section. 

(b)  He  is  also,  for  making  a  disbursement  of  county  funds  in  paying 
accrued  interest  on  the  bonds,  entitled  to  commissions  under  the  same 
section.  Judgment  affirmed.    All  the  Justtcea  concur, 

Febbuaby  26,  1913. 

Illegality  of  execution.    Before  Judge  Maddox.     Chattooga  su- 
perior court    December  23,  1911. 

Wesley  Shropshire  and  Maddox  S  Doyal,  for  plaintiff. 
J.  M.  Bellah,  for  defendant. 


FIELDER  V,  DAVISON. 

1.  Ah  automobile  is  not  classified  with  dangerous  instrumentalities,  such 
as  dynamite,  gimpowder,  ferocious  animals,  and  the  like,  so  as  to  make 
the  owner  liable  for  injury  occurring  from  the  running  of  the  automo- 
bile, on  the  same  basis  that  an  owner  of  such  an  instrumentality  would 
be  liable  for  an  injury  occasioned  by  it. 

2.  If  an  owner  of  an  automobile  is  sued  for  damages  on  account  of  an 
injury  caused  by  the  negligent  operation  of  it  by  his  chauffeur,  the 
rules  of  law  touching  master  and  servant  will  ordinarily  be  applied  for 
the  determination  of  the  liability  of  the  former  for  the  act  of  the 
latter. 

3.  If  a  chauffeur  negligently  injures  a  person  by  the  operation  of  his 
master's  automobile,  the  master  will  be  held  liable  for  the  tort  of  his 
servant,  if  done  by  his  command  or  in  the  prosecution  of  his  business. 

4.  If  a  chauffeur,  while  not  engaged  in  the  prosecution  of  his  master's, 
business,  and  without  the  knowledge  or  consent  of  the  master,  and 
against  his  instructions,  takes  the  automobile  of  the  latter  for  the 
purpose  of  taking  a  ride  for  his  own  pleasure,  and  while  so  engaged 
negligently  injures  a  person  on  the  street,  the  master  will  not  be  liable. 

5.  If  while  a  servant  is  not  engaged  in  the  performance  of  his  master's 
business,  and  during  a  time  when  he  is  free  to  engage  in  his  own 
pursuits,  his  master  lends  him  an  automobile,  and  while  he  is  using  it 
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for  his  own  pleasure,  disconnected  from  any  business  of  the  master,  he 
negligently  injures  another  by  its  operation,  the  servant  will  stand  in 
the  same  position  as  would  another  borrower,  and  the  master  will  not 
be  liable  for  his  acts,  on  the  doctrine  of  respondeat  superior. 
6.  Under  the  Civil  Ck>de,  §  5926,  where  there  is  no  conflict  in  the  evidence, 
and  that  introduced  with  all  reasonable  deductions  or  inferences  there- 
from demands  a  particular  verdict,  the  court  may  direct  th§  jury  to 
find  for  the  party  entitled  thereto.  But  where  there  is  conflicting  evi- 
dence as  to  material  issues,  it  is  error  for  the  court  to  direct  a  verdict. 
Febbcabt  12,  1913.    Keheabii^o  dexied  Febbuaby  27,  1913. 

Action  for  damages.  Before  Judge  Ellis.  Fulton  superior  court. 
October  20,  1911. 

Reuben  R,  Arnold,  for  plaintiff.  Slaton  &  Phillips,  Payne  & 
Jones,  and  Leonard  Haas,  for  defendant. 

LuMPKix,  J.  J.  W.  Fielder  brought  suit  against  Beaumont 
Davison  to  recover  damages  on  account  of  a  personal  injury  in- 
flicted by  the  automobile  of  the  latter.  The  defense  set  up  by  the 
evidence  was  that  the  chauffeur  of  the  defendant  took  the  automo- 
bile of  the  latter  from  the  garage  on  his  lot  at  night,  without  the 
authority,  permission,  or  knowledge  of  the  defendant,  and  against 
his  orders,  and  was  using  the  machine  for  a  pleasure  ride  for  him- 
self when  the  injury  occurred.  At  the  close  of  the  evidence  the 
court  directed  a  verdict  for  the  defendant,  and  the  plaintiff  ex- 
cepted. 

1.  The  courts  hold,  with  practical  if  not  absolute  uniformitA% 
that  an  automobile  is  not  to  be  classified  with  what  are  calleil 
"dangerous  instrumentalities,'*  such  as  ferocious  animals,  dynamite, 
gunpowder,  and  other  inherently  dangerous  contrivances  or  agen- 
cies; and  that,  while  more  nearly  approximating  a  locomotive, 
the  ordinary  automobile  differs  materially  therefrom.  As  to  those 
things  a  duty  rests  upon  the  owner  to  keep  them  properly  within 
his  control;  and  when  he  does  not  do  so,  he  has  sometimes  been 
held  liable  for  injury  resulting  from  the  improper  use  of  such 
instrumentalities  by  a  servant,  though  not  at  the  time  in  the  per- 
formance of  his  duty.  But  the  automobile,  while  a  modem  in- 
vention, is  in  its  usual  form  a  vehicle  for  use  in  the  transportation 
of  persons  or  property  upon  the  roads  and  highways.  It  furnishes 
one  of  the  legitimate  methods  of  traveling  along  the  streets  and 
roads.  In  Macomber  v.  Nichols,  34  Mich.  217  (22  Am.  R.  622), 
Judge  Cooley  said:  "When  the  highway  is  not  restricted  in  its 
dedication  to  some  particular  mode  of  use,  it  is  open  to  all  suitable 
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methods;  and  it  can  not  be  assumed  that  these  will  be  the  same 
from  age  to  age,  or  that  new  means  of  making  the  way  useful  must 
be  excluded  merely  because  their  introduction  may  tend  to  the 
inconvenience  or  even  to  the  injury  of  those  who  continue  to  use  the 
road  after  the  same  manner  as  formerly/'  See  also  Acts  1910,  pp. 
90,  94,  sec.  11. 

2.  Owing  to  the  nature  and  construction  of  the  machines  and 
the  employment  of  steam,  gasoline,  or  electricity  as  a  motive  power, 
certain  dangers  naturally  arise  from  their  use  and  operation,  and 
those  who  operate  them  must  exercise  that  degree  of  care  which  is 
commensurate  with  the  dangers  naturally  incident  to  such  use. 
But,  in  the  absence  of  any  statutory  provision  to  the  contrary, 
liability  for  injuries  arising  from  operating  automobiles  is  based 
on  negligence  or  wilful  tort  in  the  use  or  operation,  and  not  on 
the  theory  of  classifying  such  machines  as  inherently  dangerous 
agencies.  Huddy  on  Automobiles  (3d  ed.),  §  30  and  citations; 
Lewis  v.  Amorous,  3  Oa.  App,  50  (59  S.  E.  338) ;  Danforth  v. 
Fisher,  75  K  H.  Ill  (71  Atl.  535,  21  L.  E.  A.  (N.  S.)  96,  139 
Am.  St.  B.  670) ;  Jones  v,  Hoge,  47  Wash.  663  (92  Pac.  433,  14 
L.  R.  A.  (N.  S.)  216^  125  Am.  St.  R.  915) ;  and  cases  cited  in 
the  next  division  of  this  opinion.  On  the  subject  of  directing  a 
verdict  the  Supreme  Court  of  Washington  distinguished  the  case 
last  cited  from  one  with  different  facts,  in  Kneff  v.  Sanford,  63 
Wash.  503  (115  Pac.  1040).  As  will  be  seen  later  in  this  opinion, 
there  are  additional  facts  in  the  present  case,  and  it  is  not  necessary 
to  go  as  far  as  that  court  did  in  the  Kneff  case. 

If  the  owner  of  an  automobile  is  sued  for  damages  on  account  of 
an  injury  caused  by  it  while  driven  by  his  chauffeur,  the  rules  of 
law  touching  master  and  servant  and  the  liability  of  the  former 
for  the  act  of  the  latter  are  to  be  applied. 

3.  Omitting  the  fellow-servant  doctrine,  the  general  rule  is  that 
a  master  is  liable  for  the  tort  of  his  servant,  whether  negligent  or 
voluntary,  if  done  by  his  command  or  in  the  prosecution  and  scope 
of  his  business.  Civil  Code,  §  4413.  The  expressions,  "in  the 
scope  of  his  business,"  or  "in  the  scope  of  his  emplojrment,'*  or 
similar  words,  have  sometimes  been  given  too  narrow  a  meaning. 
A  master  rarely  commands  a  servant  to  be  negligent,  or  employs 
him  with  the  expectation  that  he  will  commit  a  negligent  or  wilful 
tort;  but  if  the  act  is  done  in  the  prosecution  of  the  master^s 
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business,  that  is,  if  the  servant  is  at  the  time  engaged  in  serving 
the  master,  the  latter  will  be  liable.  Savannah  Electric  Co.  v. 
Wheeler,  128  Oa.  550,  663,  et  seq.  (68  S.  E.  38>  10  L.  K.  A.  1176). 
But  for  a  tort  committed  by  the  servant  entirely  disconnected 
from  the  service  or  business  of  the  master,  the  latter  is  not  re- 
sponsible under  the  doctrine  of  respondeat  superior,  although  it 
may  occur  during  the  general  term  of  the  servant^s  employment. 

4,  5.  It  is  very  generally  held,  unless  there  is  a  statutory 
provision  to  the  contrary,  that  if  a  chauffeur  or  other  servant  takes 
the  automobile  of  his  master,  without  the  knowledge  or  consent  of 
the  latter  and  contrary  to  his  directions,  and,  while  riding  in  it 
for  his  own  purposes  and  not  in  connection  with  the  business  of 
the  master,  negligently  injures  a  passer,  the  master  will  not  be 
liable.  And  this  is  also  held  where  the  owner  loans  his  automobile 
to  the  chauffeur  at  a  time  when  not  engaged  in  his  service,  and 
for  the  private  use  of  the  chauffeur,  disconnected  from  the  masters 
business.  Mclntire  v.  Harifelder-OarhuU  Co.,  9  Oa.  App.  327 
(71  S.  E.  492) ;  Steffen  v.  McXaughton,  142  Wis.  49  (124  N.  W. 
1016,  26  L.  R.  A.  (N.  S.)  382,  19  Ann.  Cas.  1227) ;  Slater  v. 
Advance  Thresher  Co.,  97  Minn.  305  (107  N.  W.  133,  5  L.  B.  A. 
(X.  Si)  598);  Babbitt  on  Law  of  Motor  Vehicles,  §  570;  and 
case?  cited  above.  The  tenth  section  of  the  act  of  1910  (Acts 
1910,  p.  93)  preserves  any  right  of  action  for  damages,  but  does 
not  declare  a  new  right. 

It  is  unnecessary  to  discuss  special  cases ;  such  as,  where  a  parent 
buys  an  automobile  to  be  used  and  operated  by  his  son,  whether  the 
son  becomes  the  parent's  agent  for  that  purpose ;  or  whether,  if  an 
owner  knowingly  allows  a  child,  an  imbecile,  a  drunken  person, 
or  a  grossly  incompetent  and  unskilled  person  to  take  charge  of  his 
machine,  which  is  dangerous  if  unskillfuUy  operated,  and  to  drive 
it  out  upon  a  crowded  thoroughfare,  his  liability  for  an  injury 
resulting  is  to  be  measured  solely  by  the  doctrine  of  respondeat 
superior,  or  whether,  in  such  a  case,  the  owner  would  himself  be 
guilty  of  negligence.  These  or  similar  possible  questions  are  not 
here  involved.  We  are  dealing  with  the  case  before  us  and  the 
general  rules  applicable  thereto. 

6.  Taking  the  law  to  be  as  above  stated,  the  next  question 
which  arises  is  whether,  under  the  evidence,  the  judge  had  authority 
to  direct  a  verdict,  or  whether  he  should  have  submitted  the  case 
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to  the  jury  under  proper  instructions.  In  some  jurisdictions  the 
rule  is  stated  to  be  that  the  court  may  direct  a  verdict  when  the 
evidence  is  of  such  conclusive  character  that  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  would  feel  compelled  to  set 
aside  a  verdict  returned  in  opposition  to  it.  In  this  State  such  is 
not  the  test.  Our  statute  (Civil  Code,  §  5926)  declares:  "Where 
there  is  no  conflict  in  the  evidence,  and  that  introduced  with  all 
reasonable  deductions  or  inferences  therefrom  demands  a  particular 
verdict,  the  court  may  direct  the  jury  to  find  for  the  party  entitled 
thereto.'^  It  has  been  held  that  it  is  error  to  direct  a  verdict  except 
upon  the  statutory  conditions;  and  although  the  court  may  think 
the  evidence  greatly  preponderates  in  favor  of  one  side,  this  does 
not  authorize  him  to  take  the  case  from  the  jury  and  direct  a  ver- 
dict Mixon  V.  Warren,  94  Oa.  688  (21  S.  E.  716) ;  Central  of 
Georgia  R.  Co.  v.  QortatowsTcy,  123  Oa.  366  (51  S.  E.  469).  Con- 
flicts as  to  mere  immaterial  points  will  not  require  a  submission  of 
the  case  to  the  jury. 

In  Stewart  v.  Baruch,  103  K  Y.  App.  Div.  577  (93  K  Y. 
Supp.  161),  it  was  held,  that,  "In  an  action  brought  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  in  conse- 
quence of  his  being  struck  by  an  automobile  while  crossing  a  city 
street,  the  fact  that  the  defendant  was  the  owner  of  the  automobile 
and  that  the  chauffeur  in  charge  thereof  was  in  his  employ,  is 
sufficient  to  establish  prima  facie  that  the  chauffeur  was  acting 
within  the  scope  of  his  employment  at  the  time.^^  In  Long  v.  N"ute, 
123  Mo.  App.  204,  209-210  (100  S.  W.  511),  it  was  said:  "Where 
a  servant,  who  is  employed  for  the  special  purpose  of  operating  an 
automobile  for  the  master,  is  found  operating  it  in  the  usual 
manner  such  machines  are  operated,  the  presumption  naturally 
arises  that  he  is  running  the  machine  in  the  master's  service.  If  he 
is  not  so  running  it,  this  fact  is  peculiarly  within  the  knowledge  of 
the  master,  and  the  burden  is  on  him  to  overthrow  this  presumption 
by  evidence  which  the  law  presumes  he  is  in  possession  of.  It  would 
be  a  hard  rule,  in  such  circumstances,  to  require  the  party  com- 
plaining of  the  tortious  acts  of  the  servant  to  show  by  positive  proof 
that  the  servant  was  serving  the  master  and  not  himself.^* 

In  Curley  v.  Electric  Vehicle  Co.,  QS  N.  Y.  App.  Div.  18  (74 
X.  Y.  Supp.  35),  it  was  held  that  evidence  that  the  driver  of  a  cab 
which  wrongfully  collided  with  the  plaintiff's  horse  had  on  his  hat 
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a  plate  with  the  words  "Electric  Vehicle"  and  a  number,  and  that 
the  same  words  were  upon  a  plate  on  the  cab,  coupled  with  proof 
that  the  drivers  in  the  employment  of  the  defendant,  a  corporation 
named  the  Electric  Vehicle  Company,  wore  similar  inscriptions 
upon  their  hats,  established  prima  facie  that  the  driver  of  the  elec- 
tric cab  was  in  the  employment  of  the  defendant.  See  also  Lawson 
v.  Wells,  Fargo  &  Co.,  113  K  Y.  Supp.  647,  650. 

In  Vonderhorst  Brewing  Co.  v.  Amrhine,  98  Md.  406  (56  Atl. 
833),  it  was  held,  that,  in  an  action  for  damages  for  an  injury 
caused  by  a  collision  of  vehicles,  proof  that  a  vehicle  bore  the  de- 
fendant's name  was  suflBcient  to  sustain  an  allegation  that  it  was 
driven  by  an  agent  of  the  defendant,  in  the  absence  of  evidence  to 
the  contrary.  .  Some  authorities  deny  that  this  alone  is  suflBcient. 
In  Lotz  V.  Hanlon,  217  Pa.  339  (SS  Atl.  525,  10  L.  B.  A.  (N.  S.) 
202,  118  Am.  St.  E.  922,  10  Ann.  Cas.  731),  it  was  held  that' the 
evidence  showed  without  conflict  that  the  driver  of  the  machine 
causing  the  injury  was  not  acting  in  the  scope  of  his  employment, 
and  a  recovery  was  improper.  Some  general  language  was  used  as 
to  the  necessity  to  make  it  appear  that  the  accident  occurred  while 
the  person  in  charge  of  the  automobile  was  using  it  in  the  course  of 
his  employment  and  on  his  master's  business.  In  fact  it  appeared 
that  the  plaintiff  relied,  on  this  subject,  solely  on  evidence  that  the 
machine  which  ran  him  down  was  registered  in  the  name  of  the 
defendant.  The  reasoning  of  the  opinion  beyond  this  is  not  very 
cogent.  That  it  was  not  intended  to  lay  down  an  exact  rule  as  to 
the  burden  of  proof  necessary  to  make  out  a  prima  facie  case,  or 
as  to  what  would  suffice  to  raise  a  question  of  fact  for  the  jury, 
clearly  appears  from  the  later  decision  of  the  same  court  in  Moon  v. 
Matthews,  227  Pa.  488  (76  Atl.  219,  29  L.  B.  A.  856,  136  Am.  St. 
B.  902).  In  that  case  it  was  held,  that,  in  an  action  for  injuries 
from  being  struck  by  an  automobile,  where  it  appeared  that  the 
car  belonged  to  the  defendant,  who  was  not  an  occupant  when  the 
accident  happened,  and  was  operated  by  his  regular  chauffeur  at 
the  time,  not  upon  any  errand  of  the  defendant  or  to  serve  his 
purpose,  but  in  obedience  to  an  order  of  a  member  of  defendant's 
family,  that  the  occupants  of  the  car  were  friends  of  defendant 
and  guests  of  his  sister,  and  that  the  errand  upon  which  the  car 
was  taken  was  proper  and  fitting  in  itself,  the  burden  was  upon 
the  defendant  to  snow  that  the  chauffeur  was  not  acting  within  the 
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scope  of  his  employment  when  the  accident  occurred.  It  was 
further  held  that  evidence  that  the  defendant  and  his  sister  had 
forbidden  the  chauffeur  to  take  out  the  car  unless  the  defendant 
was  with  it  would  not  show  conclusively  that  the  car  was  taken  out 
by  the  chauffeur  at  the  time  of  the  accident  while  not  acting  in  the 
scope  of  his  emplojrment,  where  it  also  appeared  that  on  the  morn- 
ing after  the  accident  the  defendant  and  his  sister  called  upon  the 
plaintiff  to  discuss  the  accident  and  attempted  to  arrange  a  set- 
tlement, that  defendant  asked  plaintiff  to  send  him  his  doctor's 
bill  and  the  bill  for  repairing  his  carriage,  and  neither  then  nor  at 
any  time  before  suit  disclaimed  liability  on  the  ground  that  the 
chauffeur  was  not  acting  for  defendant  at  the  time  of  the  accident. 
It  was  said :  "Where  a  servant,  who  is  employed  for  the  special 
purpose  of  operating  an  automobile  for  the  master,  is  found  oper- 
ating it  in  the  manner  such  machines  are  usually  operated,  the  pre- 
sumption naturally  arises  that  he  is  running  the  machine  in  the 
master's  service.  If  he  is  not,  this  fact  is  peculiarly  within  the 
knowledge  of  the  master,  and  the  burden  is  on  him  to  overthrow 
this  presumption  by  evidence  which  the  law  presumes  is  in  his 
possession.  Since  the  scope  of  the  servant's  employment  is  neces- 
sarily dependent  on  circumstances,  a  hard  and  fast  rule  can  not  be 
laid  down  as  to  the  scope  of  any  particular  employment ;  and  it  is 
ordinarily  a  question  for  the  jury  whether  or  not  a  particular  act 
comes  within  the  scope  of  a  servant's  employment."  In  the  opinion 
the  excerpt  which  has  been  hereinbefore  copied  from  the  decision 
in  Long  t?.  Nute,  supra,  was  quoted  approvingly.  Emphasis  was 
laid  upon  the  fact  that  the  defendant  and  his  sister  called  on  the 
plaintiff  and  tried  to  arrange  a  settlement;  that  the  defendant 
asked  the  plaintiff  to  send  him  the  latter's  bill  of  expenses;  and 
that  he  did  not  at  any  time  before  the  bringing  of  the  suit  dis- 
claim liability  on  the  ground  that  the  chauffeur  was  not  acting  for 
him  at  the  time  of  the  injury.  It  was  held  that  this  raised  a  ques- 
tion of  fact  for  determination  by  the  jury.  The  case  of  Lotz  r. 
Hanlon,  supra,  was  cited  and  distinguished. 

In  16  Cyc.  941,  it  is  said  that  mere  conjectures,  suggestions  as 
to  what  might  have  happened  if  certain  circumstances  had  not 
occurred,  what  was  the  understanding,  and  the  like,  are  not  com- 
petent as  admissions.  "But  it  is  not  essential  that  the  statement 
should  be  absolutely  precise.    Nor  is  it  necessary  that  it  should  be 
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a  direct  admission;  it  may  be  an  indirect  admission,  as  where  it 
bears  on  the  issue  indirectly/*  On  page  949  it  is  said :  **  A  promise 
to  do  Hhe  fair  thing/  or  a  suggestion  of  submitting  the  matter 
to  arbitration,  is  a  competent  fact,  failure  to  deny  liability  being 
the  significant  circumstance/* 

Bassett  v.  Shares,  63  Conn.  39  (27  Atl.  421),  was  a  case  of  an 
injury  to  a  horse,  and  evidence  was  admitted  to  show  that  defend- 
ant said  he  would  "do  what  is  right,**  would  pay  the  veterinary 
surgeon's  bill,  and  would  let  the  other  parly  have  a  horse  till  his 
own  recovered.  See  also,  Plummer  v.  Currier,  52  N.  H.  287; 
Molyneaux  v.  Collier,  13  Oa.  406  (4),  416;  Rowland  v.  Bartlett, 
S^  Oa.  669  (12  S.  E.  1068) ;  Hatcher  v.  Bowen,  74  Qa.  840.  Such 
statements  being  admissible,  and  for  the  consideration  of  the  jury 
in  addition  to  a  prima  facie  case,  in  rebuttal  of  the  evidence  for  the 
defendant,  they  raise  a  question  for  the  jury.  In  Lewis  v.  Amor- 
OILS,  supra,  the  case  was  considered  on  demurrer  to  a  petition,  where 
the  rule  applies  that  allegations  are  to  be  taken  most  strongly 
against  the  pleader.  It  in  no  way  involved  the  right  of  a  jury  to 
draw  inferences,  or  the  right  to  direct  tt  verdict  where  there  is  con- 
flict in  the  evidence. 

In  the  light  of  these  principles,  how  stands  the  case  under  con- 
sideration? The  evidence  was  abundant  to  show  that  the  plaintiff 
was  run  down  and  injured  on  a  public  street  of  the  city  of  Atlanta 
by  the  automobile  of  the  defendant,  driven  by  his  regularly  em- 
ployed chauffeur,  and  that  the  latter  was  guilty  of  negligence.  The 
injury  occurred  on  a  street  some  twelve  blocks  distant  from  the 
house  of  the  defendant.  The  substantial  point  of  controversy  was 
whether,  at  the  time  of  the  injury,  the  chauffeur  was  acting  in  the 
scope  of  his  employment,  so  as  to  render  the  defendant  liable.  The 
defendant  testified  that  he  paid  the  chauffeur  by  the  week;  that  he 
went  to  New  York  some  days  prior  to  the  injury,  instructing  the 
chauffeur  not  to  take  the  car  out  at  any  time  without  the  consent  or 
direction  of  defendant's  wife;  and  that  he  returned  home  on  the 
day  after  the  injury.  He  admitted  having  several  conversations 
with  the  injured  man,  and  vrith  the  wife,  the  brother,  and  the 
business  partner  of  the  latter,  and  that  he  did  not  tell  any  of  them 
that  the  chauffeur  was  using  the  car  without  his  consent  He  said : 
"I  told  him  [the  plaintiff]  it  was  my  car  and  my  driver.  I  don't 
know  why  I  didn't  tell  him  that  my  driver  had  the  car  out  without 
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my  consent/*  He  denied  that  he  told  the  plaintiffs  brother  or  his 
wife  that  be  was  going  to  pay  the  injured  person  for  his  items 
of  loss,  and  would  see  that  he  was  satisfied  or  compensated ;  or  that 
he  told  the  plaintiff  that  it  was  his  (defendant's)  car  and  driver, 
and  that  he  assumed  responsibility.  He  stated  that  he  did  not 
discharge  the  chauffeur,  '*  because  I  didn't  know  what  was  going 
to  become  of  this  trouble/'  He  said  that  he  did  not  keep  the  man 
for  evidential  purposes,  but  that  the  latter  was  a  good  driver  and 
a  fine  mechanic,  and  the  defendant  retained  him  in  his  emplo3rment 
and  allowed  him  to  carry  the  key  of  the  bam  or  garage,  and  thus 
to  have  access  to  the  automobile.  The  wife  of  the  defendant  testi- 
fied that  if  the  services  of  the  chauffeur  were  needed  at  night,  he 
was  notified  at  supper  time;  and  if  not,  he  was  free  to  engage  in 
his  own  pursuits  until  morning ;  that  on  the  evening  of  the  injury 
he  was  not  so  notified;  that  she  gave  no  consent  for  him  to  use 
the  automobile,  but  he  took  it  without  her  knowledge  or  consent; 
that  the  first  she  knew  of  the  occurrence  was  through  a  communi- 
cation by  telephone  informing  her  of  the  injury.  The  chauffeur 
corroborated  the  testimony  of  the  defendant  and  his  wife,  and 
stated  that  he  took  the  machine  without  the  knowledge  or  consent 
of  the  owner  or  his  wife,  in  order  to  take  a  pleasure  ride  with  a 
friend.  The  only  point  of  difference  material  to  be  noticed  between 
the  testimony  of  the  chauffeur  and  that  of  the  defendant's  wife  was, 
that  she  said  nothing  as  to  reprimanding  him  after  the  accident 
occurred,  while  he  stated  that  she  did  so.  There  are  other  minor 
differences,  which  need  not  be  mentioned.  The  chauffeur  stated 
that  he  was  living  in  Montgomery,  Alabama,  at  the  time  of  the 
trial,  but  came  to  Atlanta  at  defendant's  request  and  expense  as  a 
witness.  In  explanation  of  the  fact  that  the  defendant  did  not 
mention  that  the  chauffeur  took  the  machine  without  his  consent, 
one  of  his  attorneys  testified  that  he  advised  the  defendant  not  to 
disclose  his  defense;  that  this  was  done  as  soon  as  he  was  em- 
ployed ;  and  that  he  was  employed  immediately  after  the  accident. 
"I  should  say  in  two  or  three  days  afterward." 

The  wife  of  the  plaintiff  testified  that  the  defendant  came  to 
her  house  some  time  after  the  accident  and  had  a  conversation 
with  her,  of  which  the  following  was  a  part:  "He  assured  me  that 
as  soon  as  Mr.  Fielder  was  well  enough  physically  that  he  would 
see  that  he  had  every  justice  for  the  accident.    He  told  me  he  was 
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grieved  to  death  to  think  that  his  car  had  been  the  cause  of  it,  and 
he  assured  me  that  he  could  have  every  satisfaction,  in  my  house, 
I  told  him  it  was  worrying  Mr.  Fielder  so  much,  he  was  so  disabled, 
and  he  said  'get  him  well,'  and  he  would  see  that  he  had  every 
satisfaction.  As  to  whether  anything  was  said  about  expenses  or 
anything  of  that  sort,  I  was  just  fixing  to  take  him  to  Indian 
Springs,  and  he  [defendant]  told  me  to  go  ahead,  to  take  him  any- 
where to  get  him  well,  and  he  said  to  go  away  and  get  him  well 
first,  and  then  we  would  talk  this  matter  over  and  he  would  satisfy 
me.  He  told  Mr.  Fielder  in  my  presence  to  keep  an  account  of  the 
expenses,  of  what  he  spent,  that  is,  what  it  took  to  take  him  away. 
He  never  denied  his  liability  for  this  accident  in  my  presence.  No, 
sir,  he  never  said  anything  in  the  conversation  about  the  chauffeur 
having  stolen  his  car,  and  his  not  being  responsible  for  it  on  that 
night.'*  The  brother  of  the  plaintiff  corroborated  the  testimony  of 
the  latter's  wife,  and  stated  that  the  defendant  said  his  wife  was 
greatly  distressed  about  the  matter  and  had  come  with  him  to  the 
sanitarium  where  the  injured  man  was.  He  stated  that  he  had  two 
conversations  with  the  defendant,  and  that  in  neither  of  them  did 
the  latter  deny  liability.  Comparing  the  dates  given  by  the  wit- 
nesses, the  first  conversation  ias  to  which  the  plaintiff's  brother 
testified  apparently  took  place  before  the  employment  of  counsel 
by  the  defendant.  The  plaintiff  testified  that  the  defendant  called 
on  him,  after  he  had  been  carried  home  from  the  sanitarium,  and 
a  conversation  took  place  in  which  the  following-  occurred :  The 
defendant  said :  "I  want  you  to  understand  I  will  satisfy  you  as  to 
anything  with  reference  to  this  accident."  I  said,  "Mr.  Davison, 
I  have  been  to  a  lot  of  expense  in  a  hospital,  and  I  don't  know 
where  it  will  end."  Mrs.  Fielder  said:  "The  doctor  thinks  it  is 
best  for  us  to  go  to  Indian  Springs;"  and  he  [the  defendant]  said: 
"By  all  means  go  right  on,  and  keep  a  record  of  these  things,  and 
you  will  be  compensated." 

In  the  light  of  the  authorities  above  cited,  and  in  yiew  of  the 
evidence,  the  case  should  have  been  submitted  to  the  jury,  under 
proper  instructions.  The  plaintiff  made  out  a  prima  facie  case. 
The  defendant  sought  to  rebut  it  by  showing  that  the  chauffeur 
was  acting  beyond  the  scope  of  his  employment  when  the  injury 
occurred.  The  plaintiff  introduced  additional  evidence,  which 
raised  a  question  of  fact,  and  as  to  which  there  was  conflict  between 
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the  evidence  on  behalf  of  the  plaintiflf  and  that  of  the  defendant. 
It  is  not  a  question  as  to  what  the  presiding  judge  or  this  court 
may  think  in  regard  to  the  issue  of  fact.  The  judge  had  no  au- 
thority to  take  the  case  from  the  jury  and  direct  a  verdict  for 
the  defendant. 

If  there  are  two  inferences,  either  of  which  may  be  drawn  from 
these  conversations,  one  consistent  with  liability  and  the  other  with 
non-liability,  the  judge  can  not,  as  matter  of  law,  direct  which  the 
jury  shall  draw. 

Judgment  reversed*    Beck,  J.,  absent.    The  other  Justices 
concur,  except 

Atkinson,  J.  I  dissent  from  the  result  reached  in  the  last 
division  of  the  opinion.  Applying  the  law  to  the  evidence,  I  think 
there  was  no  error  in  directing  a  verdict  for  the  defendant. 


MiTCHEM  V.  Georgia  Cotton*  Oil  Company. 

Hill,  J.  1.  "Equity  jurisdiction  over  matters  of  accoimt  extends  to 
mutual  accounts  growing  out  of  privity  of  contract,  or  where  accounts 
are  complicated  and  intricate,  or  where  a  discovery  or  writ  of  ne  exeat 
is  prayed  and  granted."    Civil  Code,  §  4586. 

2.  A  petition  addressed  to  the  superior  court  alleged  in  substance  as 
follows:  The  plaintiff  entered  into  a  contract  with  the  defendant,  by 
which  the  latter  was  to  purchase  for  the  former  cottonseed  during  a 
certain  season,  at  a  price  to  be  named  by  the  plaintiff  and  with  fimds 
to  be  furnished  by  it.  The  seed  were  to  be  shipped  to  the  plaintiff  in 
car-load  lots,  and  weights  on  the  track  scales  of  the  plaintiff  were  to 
govern  in  the  allowance  of  credits.  The  plaintiff  was  to  pay  to  the 
defendant  $1.75  per  ton  for  commissions  and  expenses  for  loading  the 
seed.  The  plaintiff  furnished  to  the  defendant  sums  of  money  aggregat- 
ing $11,700.  The  defendant  shipped  to  the  plaintiff  car-loads  of  cotton- 
seed, which  the  plaintiff  contends  aggregated  969,970  lbs.  net,  and  for, 
which  the  plaintiff  allowed  the  defendant  credit  to  the  aggregate  amount 
of  $9,764.64,  besides  commission  of  $848.71.  The  plaintiff  has  demanded 
a  settlement  from  the  defendant  and  an  accounting  for  the  money  fur- 
nished to  him  by  the  plaintiff,  but  he  has  failed  and  refused  to  make 
it.  The  plaintiff  is  informed  that  the  defendant  sold  large  quantities 
of  seed  to  a  named  purchaser,  but  the  amount  thereof  is  unknown  to 
the  plaintiff.  It  is  also  informed  that  the  defendant  used  large  quan- 
tities of  seed,  for  which  he  has  not  accounted.  The  defendant  contests 
the  credits  allowed  by  the  plaintiff,  ''and  the  adjustment  of  the  issues 
between  them  involves  complicated  and  intricate  accounting  and  the 
investigation  of  many  details,  to  which  the  machinery  of  a  court  of 
equity  is  better  adapted  than  that  of  a  court  of  law.''     The  prayers 
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were,  for  discovery  and  an  acoounting,  and  a  decree  for  the  balance 
found  to  be  due  the  plaintiff.  The  answer  of  the  defendant  described 
the  case  as  "Equitable  Petition,  etc.  In  Morgan  Superior  Court."  It 
set  up  a  different  statement  of  accounts  between  the  parties,  and  claimed 
a  balance  to  be  due  to  him.  The  case  was  referred  to  an  auditor.  To 
his  report  exceptions  of  law  and  fact  were  filed.  Held,  that  the  pre- 
siding judge  properly  treated  the  action  as  equitable  in  its  character; 
and  upon  disapproving  the  exceptions  of  fact,  he  was  not  compelled  to 
submit  the  case  to  a  jury.    Civil  Code,  §§  5142,  5147. 

3.  There  was  no  error  in  disapproving  the  exceptions  of  fact  to  the 
auditor's  report. 

4.  Where  one  person  agreed  with  another  to  buy  cottonseed  and  ship  them 
to  the  latter,  who  furnished  money  for  that  purpose,  and  the  purchasing 
agent  bought  a  lot  of  seed,  but,  instead  of  delivering  them  to  the 
person  for  whom  he  was  acting,  by  consent  of  the  latter  sold  and  de- 
livered them  to  a  third  person,  relatively  to  the  carrying  out  of  the 
contract  the  seed  thus  delivered  stood  in  the  same  position  as  if  they 
had  been  delivered  to  the  buyer  and  by  him  to  the  third  person. 

5.  Where  the  purchasing  agent  did  not  ship  to  the  person  for  whom  he  was 
acting  all  of  the  seed  which  he  had  bought,  and  did  not  sell  all  of  such 
remaining  balance  of  .seed  to  a  third  person  as  he  was  authorized  to 
do,  but  retained  them  himself,  claiming  to  have  sold  them  to  himself, 
he  was  not  entitled  to  commissions  on  the  seed  thus  appropriated  to 
his  own  use.  Judgment  affirmed,.  AU  the  Justices  concur, 

Febbuary  27,  1913. 

Exceptions  to  auditor's  report.    Before  Judge  J.  B.  Park.    Mor- 
gan superior  court.    December  4,  1911. 
F.  C.  Foster,  for  plaintiff  in  error.    S.  II.  Sibley,  contra. 


Walker  v,  Steffes  et  al. 

Fish,  C.  J.  1.  Where  in  an  action  involving  the  title  to  land  both  parties 
claimed  under  common  grantors,  it  was  unnecessary  to  prove  title  in 

•  such  common  grantors.  Any  inaccuracy  in  the  charge  in  referring  to 
this  subject  was  doubtless  rendered  harmless  by  charging  that  it  was 
unnecessary  to  go  back  of  such  grantors. 

2.  Title  by  prescription  is  the  right  which  a  possessor  acquires  to  property 
by  reason  of  the  continuance  of  his  possession  for  a  period  of  time  fixed 
by  law.    Civil  Code,  §  4163. 

(a)  A  definition  of  a  prescriptive  title  as  being  a  title  that  ripens  where 
the  property  has  been  held  "for  a  number  of  years  imder  color  of  title" 
was  not  strictly  accurate. 

3.  Possession  to  be  the  foundation  of  a  prescription  must  be  in  the  right 
of  the  possessor,  and  not  of  another;  must  not  have  originated  in 
fraud;  must  be  public,  continuous,  exclusive,  uninterrupted,  and  peace- 
able, and  be  accompanied  by  a  claim  of  right.    Civil  Code,  §  4164. 

4.  The  judge  nowhere  in  his  charge  distinctly  gave  to  the  jury  the  rule 
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above  stated  as  to  the  character  of  possession  necessary  to  be  the 
foundation  of  a  prescription.  In  different  portions  of  his  charge,  he 
sometimes  referred  to  one  necessary  characteristic  of  such  possession, 
and  sometimes  to  another,  but  at  no  time  did  he  clearly  inform  them 
that  all  of  such  characteristics  were  necessary,  and  they  may  have 
been  led  to  believe  that  a  union  of  all  was  not  necessary. 

(a)  A  statement  that  the  defendants  contended  that  they  had  held  posses- 
sion for  a  certain  length  of  time,  and  with  certain  characteristics,  was 
not  equivalent  to  an  instruction  that  this  was  necessary  to  complete  a 
prescriptive  title. 

(h)  At  one  place  in  the  charge  it  was  stated  that  prescription  might  ripen 
under  a  deed,  whether  it  was  good  or  not,  and  that  ^'if  the  person  takes 
it  in  good  faith,  believing  that  it  is  a  good  title,  and  holds  the  property 
peaceat>ly,  claiming  that  they  own  it,  and  so  hold  it  for  seven  years 
imder  this  title,  then  they  get  a  good  title  that  would  prevail  against 
this  title."    This  was  not  an  accurate  statement. 

5.  Where  a  plaintiff  claimed  title  to  land,  and  the  defendants  relied  on  a 
prescriptive  title,  there  was  no  error,  as  against  the  plaintiff,  in  charg- 
ing to  the  effect  that  if  one  imder  whom  the  defendants  claim  acquired 
a  prescriptive  title  to  the  land,  and  it  passed  from  such  holder  to  the 
defendants  by  a  chain  of  conveyances,  after  the  prescriptive  title  had 
ripened,  "it  would  not  be  necessary  that  the  possession  be  held  con- 
tinuously, provided  that  there  were  such  acts  of  possession  upon  the 
part  of  the  persons  holding  that  chain  of  title  that  would  show  that 
they  intended  to  hold  the  property;  that  would  be  a  good  title,  re- 
gardless of  whether  there  was  a  break."  Mitchell  v.  Crummey,  134  Oa. 
383  (4),  386  (67  S.  E.  1042). 

6.  Actual  possession  of  land  is  evidenced  by  enclosure,  cultivation,  or  any 
use  and  occupation  thereof  which  is  so  notorious  as  to  attract  the 
attention  of  every  adverse  claimant,  and  so  exclusive  as  to  prevent 
actual  occupation  by  another.     Civil  Code,  $  4165. 

.7.  Where  prescriptive  title  is  asserted,  and  evidence  is  introduced  tending 
to  show  cultivation  of  a  turpentine  farm  and  the  cutting  of  timber 
covering  the  land  continuously  for  the  statutory  period,  whether  or 
not  the  cultivation  of  such  turpentine  farm  upon  the  land  is  such  an 
occupancy  as  may  be  the  basis  of  prescriptive  title  to  the  land  so  used, 
if  continued  for  the  statutory  period,  is  generally  a  question  of  fact, 
depending  upon  the  character  of  the  possession,  the  extent  of  the  visible 
signs  of  occupancy,  and  its  continuance;  and  if  the  evidence  so  author- 
izes, a  charge  to  that  effect  is  not  erroneous. 

8.  If  possession  of  land  of  a  character  sufficient  to  meet  the  requirements 
of  the  law  in  order  to  furnish  a  basis  for  prescription  is  shown  in  the 
manner  indicated  in  the  preceding  headnote,  it  must  be  continuous  for 
the  statutory  period. 

9.  The  rule  requiring  continuity  of  possession  is  one  of  substance  and  not 
of  absolute  mathematical  continuity,  provided  there  is  no  break  so  as 
to  make  a  severance  of  two  possessions.  There  may  be  slight  intervals 
in  which  the  prescriber  or  his  agent  or  tenant  is  not  actually  upon  the 
land,  as  in  cases  of  changing  tenants,  or  where  the  nature  or  character 
of  the  business  does  not  require  his  presence  every  day,  or  there  may 
be  short  intervals  of  temporary  absence  of  such  person.     But  it  is 
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necessary  that,  during  the  whole  time  required  for  the  ripening  of  pre- 
scription, there  should  he  something  to  give  notice  that  another  is 
doing  such  acts  or  holding  out  such  signs  as  to  indicate  the  existence  of 
a  possession  adverse  to  the  true  owner.  Interrupted  and  discontinuous 
periods  of  possession  can  not  he  tacked  so  as  to  ripen  into  a  good  title 
by  prescription.    Clark  v.  Whiter  120  €ki.  957,  969  (48  S.  E.  367). 

(a)  An  inchoate  prescriptive  title  may  be  transferred  by  a  possessor  to 
a  successor,  so  that  the  successive  possessions  may  be  tacked  to  make 
out  prescription.    Civil  Code,  f  4178. 

(h)  A  charge  that  ''the  occasional  entering  upon  land  and  cutting  and 
working  of  turpentine,  working  of  timber,  or  boxing  it  and  chipping  it, 
may  or  not  constitute  that  kind  of  possession,  according  to  the  nature 
of  the  things  done  there,  in  the  opinion  of  the  jury,"  was  not  an  accurate 
expression  of  the  law,  as  it  was  calculated  to  lead  the  jury  to  believe 
that  occasional  and  disconnected  acts  of  working  the  turpentine  might 
be  sufficient,  rather  than  to  leave  them  to  determine  *whether  the  pos- 
session was  continuous  within  the  meaning  of  the  law,  taking  into 
consideration  the  nature  of  the  business,  its  requirements,  the  extent 
of  visible  signs  of  occupancy,  and  the  acts  done  in  connection  with 
such  business. 

(c)  Some  of  the  excerpts  from  the  charge  on  this  subject,  as  they  appear 
in  the  record,  seem  to  be  badly  reported  and  inaccurate  in  form.  But 
on  another  trial  this  can  be  obviated. 

10.  An  administrator  can  not  sell  property  held  adversely  to  the  estate  by 
a  third  person.  He  must  first  recover  possession.  Civil -Code,  §  4033. 
The  evidence  authorized  the  charge  to  this  effect. 

Judgment  reversed,    AU  the  Justices  concur. 
Febbuabt  27,  1913. 

Equitable  petition.    Before  Judge  Parker.    Ware  superior  court. 

August  5,  1911. 

John  8.  Walker  and  Wilson,  Bennett  &  Lamhdin,  for  plaintiff. 

Parks  <S  Reed,  for  defendant. 


White  v.  Little  et  ah,  executors. 
Hanson  v.  Little  et  ah,  executors. 

Fi8H,  C.  J.  1.  In  the  case  first  above  named,  in  view  of  the  provisions  of 
the  will  and  codicils,  and  of  the  allegations  of  the  caveat,  there  was 
no  error  in  sustaining  the  demurrer  to  the  latter  and  dismissing  it. 

2.  There  was  no  error  in  rejecting  the  amendments  offered  to  the  original 
caveat. 

(a)  Where  an  amendment  to  pleadings  is  allowed  and  error  is  assigned 
thereon,  it  is  necessary  to  show  what  objection  was  made  to  such 
allowance,  so  as  to  determine  what  points  were  raised  and  decided  in 
the  trial  court.  Otherwise  one  objection  might  be  made  there  and 
OTerrolecly  and  in  this  court  an  entirely  different  objection  might  be 
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urged,  and  a  reversal  obtained  upon  a  question  never  raised  or  decided 
in  that  court.  McCowan  v.  Brooks,  113  Oa.  533  (4),  536  (39  S.  E.  115). 
(b)  Where  error  is  assigned  on  the  refusal  to  allow  an  amendment,  this 
reason  does  not  apply  with  the  same  force.  The  burden  of  showing 
error  rests  on  the  excepting  party.  If  he  excepts  to  the  refusal  to  allow 
an  amendment,  and  does  not  show  the  ground  or  grounds  of  objection 
made  to  it  in  the  trial  court,  the  refusal  to  allow  it  will  not  be  held 
to  be  error  if  its  rejection  appears  proper  for  any  reason.  The  pre- 
sumption will  be  that  the  trial  court  rejected  it  for  a  proper  reason, 
if  there  is  one. 

3.  If  a  special  demurrer  is  urged  to  a  petition,  or  other  pleading,  already 
of  file,  attacking  only  certain  parts  of  it,  and  is  sustained,  the  result  is 
to  eliminate  the  parts  so  held  bad. 

4.  If  an  amendment  to  pleadings  is  offered  to  the  court  for  the  purpose  of 
being  allowed  and  filed,  which  contains  a  few  proper  allegations,  and 
many  that  are  improper  and  should  not  be  allowed  to  go  before  the 
jury,  and  on  objection  the  improper  allegations  are  pointed  out  and 
ruled  to  be  such,  if  the  party  proposing  the  amendment  is  unwilling  to 
eliminate  the  improper  allegations  or  to  offer  an  amendment  without 
them,  but  insists  on  the  amendment  as  a  whole,  the  court  is  not  re- 
quired to  allow  the  amendment  to  be  filed. 

{a)  This  rule  is  not  to  be  used  as  a  means  of  entrapping  a  pleader,  so 
as  to  merely  intimate  or  state  that  there  is  some  allegation  which 
ought  not  to  be  in  a  proposed  amendment  that  is  substantially  proper, 
and  thus  leave  him  in  the  dark  as  to  what  allegation  is  held  improper 
or  necessary  to  eliminate  before  allowance. 

(h)  An  amendment  to  a  caveat  to  the  propounding  of  a  will  was  offered, 
which  consisted  in  large  part  of  improper  allegations  which  should  not 
have  been  allowed  to  be  filed  and  sent  out  with  the  jury  as  a  part  of 
the  pleadings;  and  such  proposed  amendment  was  rejected,  and  the  bill 
of  exceptions  complaining  of  this  ruling  contained  the  following  recital: 
"Coimsel  for  propounders  objected  to  the  allowance  of  said  amend-  • 
ment,  and  for  ground  of  objection  demurred  orally  to  the  same  as  a 
whole,  and  also  to  the  several  parts  thereof,  stating  specifically  their 
objections  thereto.  After  argument  had,  the  court  refused  to  allow  the 
said  amendment  to  the  original  caveat  in  said  cause;  to  which  judgment 
of  the  court  the  defendant,  the  said  Fannie  Hanson  White,  then  and 
there  excepted  and  now  excepts,  and  says  that  the  court  erred  in  refusing 
to  allow  the  above  and  foregoing  amendment  filed  as  an  amendment  to 
the  original  caveat  in  said  cause.  The  court  stated  orally  that  where 
an  amendment  contained  a  matter  at  the  time  that  was  good,  but  con- 
tained with  it  matter  that  was  bad,  the  court  would  not  allow  the 
amendment  filed.  No  offer  was  made  to  amend  said  proposed  amend- 
ment except  by  offering  the  amendment  next  herein  set  out."  The 
grounds  of  objection  were  not  stated;  nor  did  it  appear  that  the  party 
'offering  said  amendment  did  not  know  which  matter  the  court  held 
good  and  which  bad,  or  did  not  have  ample  opportunity  to  offer  an 
amendment  without  the  latter.  Held,  that  the  rejection  of  the  amend- 
ment as  a  whole  will  not  cause  a  reversal. 

5.  The  rejection  of  the  second  amendment  offered  by  the  caveator  does  not 
furnish  ground  for  a  reversal,  for  like  reasons. 
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6.  A  bill  of  exceptions  set  out  the  sustaining  of  a.  demurrer  to  a  caveat  to 
the  propounding  of  a  will,  and  the  rejection  of  two  proposed  amend- 
ments, and  assigned  error  on  each  of  the  rulings.  It  then  proceeded: 
''Be  it  further  remembered  that  during  the  further  progress  of  the 
cause  the  plaintiffs  duly  and  legally  proved  by  all  the  witnesses  thereto 
the  execution  and  publication  of  the  will  of  the  said  J.  F.  Hanson  and 
the  codicils  thereto,  which  was  then  and  there  propounded  for  probate; 
the  defendant  offering  no  testimony,  and  propounders  then  and  there 
introduced  said  will  and  codicils  in  evidence;  the  court  directed  the 
jury  to  find  a  verdict  in  favor  of  the  will  and  admitting  the  same  to 
probate;  to  which  judgment  of  the  court,  in  so  directing  the  jury  to 
find  a  verdict  in  favor  of  the  will  and  admitting  the  same  to  probate, 
the  caveatrix,  defendant,  .the  said  Mrs.  Fannie  Hanson  White,  then 
and  there  excepted  and  now  excepts  and  assigns  the  same  as  error." 
Held,  that  in  the  absence  of  any  brief  of  the  evidence  introduced,  or 
any  negation  that  there  was  evidence  of  testamentary  capacity,  and 
in  the  absence  of  any  attack  on  the  testamentary  capacity  of  the 
testator  in  the  caveat,  or  of  any  specific  assignment  of  error  on  the 
ground  that  there  was  no  evidence  on  that  subject,  this  court  will  not 
reverse  the  direction  of  a  verdict,  because  of  the  generality  of  description 
of  the  evidence  as  "duly  and  legally**  proving  execution  and  publica- 
tion of  the  will. 

7.  The  foregoing  rulings  in  the  case  first  above  stated  control  the  second. 

Judgment  affirmed.    All  the  Justices  concur. 
Febbuabt  27,  1913. 

Probate  of  will.  Before  Judge  PendletoiL  Fulton  Buperior 
court.    October  26,  1911. 

Ouerry,  Hall  &  Roberts,  for  plaintiffs  in  error. 

Little  &  Powell,  Payne  &  Jones,  King  &  Spalding  and  Under* 
wood,  and  John  L.  Hopkins  &  Sons,  contra. 


In  re  WILLIAMS  et  al. 

An  ordinary  became  sick  and  incapacitated  to  discharge  the  duties  of  his 
office,  and  by  reason  of  his  condition  was  compelled  to  leave  the  State 
for  a  time.  Before  doing  so  he  passed  an  order  reciting  such  incapacity, 
and  the  fact  that  the  judge  of  the  city  court  located  in  such  county 
would  also  be  absent  from  the  State  for  some  time,  and  ordered  and 
requested  that  the  ordinary  of  an  adjoining  county  assimie  his  juris- 
diction and  discharge  his  duties  until  such  incapacity  should  be  removed, 
or  until  the  further  order  of  the  court.  During  the  absence  of  such 
ordinary,  the  ordinary  of  an  adjoining  county,  so  requested,  presided 
for  the  absent  ordinary — ^presumably  in  the  proper  county,  and  granted 
permanent  letters  of  administration  upon  an  estate.  After  the  return 
of  the  first-mentioned  ordinary  the  same  parties  applied  to  him  to  be 
appointed    permanent    administrators    upon   such   ^tate,   treating   the 
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previous  appointment  as  a  nullity.  The  ordinary,  and  the  superior 
court  on  appeal,  held  that  the  original  appointment  'was  not  a  nuUityj 
and  aocordingly  denied  the  second  application.  Held,  that  this  was  not 
error, 

Februaby  27,  1913. 

Appeal.  Before  Judge  Bell.  Fulton  superior  court.  November 
6, 1911. 

W.  C.  Wright,  for  plaintiffs  in  error. 

E.  M.  &  0.  F,  Mitchell  and  J,  D.  Bradwell,  contra. 

Hill,  J.  As  the  law  was  codified  in  the  Code  of  1895,  the  fol- 
lowing provision  was  made  in  regard  to  the  disqualification  of  an 
ordinary:  "When  any  ordinary  is  disqualified  to  pass  upon  any 
matter  presented  to  him  as  such  ordinary,  he  shall  indorse  such 
disqualification  upon  the  papers,  and  the  ordinary  of  any  adjoining 
county  shall  pass  upon  the  ^ame  and  certify,  to  the  ordinary  of 
the  county  where  the  business  arose,  his  action  in  the  matter,  who 
shall  record  the  same,  and  enter  the  proceedings  on  the  minutes  if 
need  be.  When  any  ordinary  is  disqualified  to  try  any  case  or  issue 
pending  before  the  court  of  ordinary,  such  ordinary  shall  call  upon 
the  ordinary  of  any  adjoining  county  to  preside  on  the  hearing  of 
such  case  or  issue/'  Code  of  1895,  §  4227,  now  embodied  as  a  part 
of  section  4785  of  the  Code  of  1910.  It  will  be  seen  that  this 
consists  of  two  parts.  The  first  sentence  makes  provision,  "when 
any  ordinary  is  disqualified  to  pass  upon  any  matter  presented  to 
him  as  such  ordinary.'*  In  that  event,  it  is  declared  that  he  shall 
indorse  his  disqualification  upon  the  paper;  that  the  ordinary  of  an 
adjoining  county  shall  pass  upon  it  and  certify  his  action  to  the 
ordinary  of  the  county  where  the  matter  originated,  and  the  latter 
shall  enter  it  of  record.  The  second  sentence  provides  for  a  dif- 
ferent class  of  matters,  to  wit,  "when  any  ordinary  i$  disqualified 
to  try  any  case  or  issue  pending  before  the  court  of  ordinary/'  In 
that  event,  it  is  provided  that  "such  ordinary  shall  call  upon  the 
ordinary  of  any  adjoining  county  to  preside  on  the  hearing  of 
such  case  or  issue.''  Thus  stood  the  law  until  1897.  By  the  act  of 
December  16th  of  that  year  (Acts  1897,  p.  52),  it  was  enacted  that 
"Whenever  an  ordinary  is  disqualified  to  act  in  any  cause,  the 
couniy  judge  or  city-court  judge,  and,  if  there  be  no  such  courts, 
then  the  clerk  of  the  superior  court  of  such  ordinary's  county  may 
exercise  all  the  jurisdiction  of  ordinary  in  such  cause,  and  in  such 
event  it  shall  not  be  necessary  for  the  ordinary  to  call  in  the  ordi- 
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nary  of  the  adjoining  county.**  By  the  act  of  Angust  22,  1907 
(Acts  1907,  p.  106),  the  act  of  1897  was  amended  so  as  to  read  as 
follows:  "That  whenever  an  ordinary  is  disqualified  or  from  sick- 
ness OP  other  causes  is  incapacitated  to  act  in  any  cause,  the  county 
judge  or  city-court  judge,  and,  if  there  be  no  such  courts,  then  the 
clerk  of  the  superior  court  of  such  ordinar/s  county  may  exercise 
all  the  jurisdiction  of  ordinary  in  such  cause,  and  in  such  eyent  it 
shall  not  be  necessary  for  the  ordinary  to  call  in  the  ordinary  of  the 
adjoining  county.**  The  act  as  thus  amended  was  incorporated  in 
the  Code  of  1910,  as  an  addition  to  the  code  section  as  it  stood 
theretofore,  and  the  whole  law  was  made  a  single  section,  and 
thus  adopted. 

The  first  question  which  arises  is  whether  the  act  of  1897  and  the 
amendment  thereto  provided  the  exclusive  method  by  which  a  cause 
in  the  court  of  ordinary  could  be  tried  or  disposed  of,  so  as  to 
exclude  the  former  provisions  in  regard  to  calling  upon  the  ordi- 
nary of  an  adjoining  county,  in  case  of  disqualification  of  the 
ordinary  of  the  county  where  the  case  was  pending.  We  hold  that 
it  did  not.  In  the  first  place,  the  act  of  1897,  and  the  act  amenda- 
tory thereof,  did  not  purport  to  repeal  the  section  of  the  Code  of 
1895.  It  was  not  so  understood  by  the  codifiers,  who  left  the  sec- 
tion as  it  stood  in  the  Code  of  1895  as  a  part  of  the  Code  of  1910, 
merely  adding  to  that  section  the  provisos  of  the  acts  mentioned ; 
and  in  this  form  the  Code  of  1910  was  adopted  by  the  legislature. 
Thus  we  have  a  legislative  construction  that  the  acts  were  not  in- 
tended to  destroy  the  provisions  of  the  law  as  it  stood  theretofore, 
or  repeal  the  section  of  the  Code  as  already  existing,  but  to  make 
additions  thereto.  Moreover,  the  act  of  1897  as  originally  passed, 
and  as  amended,  did  not  purport  to  provide  an  exclusive  method 
of  procedure;  but,  after  saying  that  in  the  event  therein  provided 
for  the  oflScers  mentioned  in  the  act  "may  exercise  all  the  juris- 
diction of  ordinary  in  such  cause,^'  added,  "and  in  such  event  it 
shall  not  be  necessary  for  the  ordinary  to  call  in  the  ordinary  of 
the  adjoining  county.**  This  use  of  the  permissive  word  "may,*^ 
and  of  the  statement  that  "it  shall  not  be  necessary"  to  call  in 
the  ordinary  of  the  adjoining  county,  strongly  indicate  that  it  was 
not  the  legislative  purpose  to  prohibit  the  calling  in  of  the  ordinary 
of  the  adjoining  county,  but  simply  to  give  an  additional  or  cumu- 
lative method  of  trying  causes  in  the  court  of  ordinary  in  the 
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events  provided  for.  A  strong  analogy  may  be  drawn  from  deci- 
sions construing  somewhat  similar  provisions  in  regard  to  other 
courts.  In  Winter  v.  Muscogee  Railroad  Co.,  11  Oa.  438,  the  first 
headnote  reads  thus:  "Where  the  Judge  of  the  Superior  Courts  of 
any  one  of  the  Circuits  in  this  State  is  a  party  to  a  suit,  or  in- 
terested therein,  the  Judge  of  any  other  Circuit  has  jurisdiction  to 
preside  at  the  trial  of  the  same;  notwithstanding  the  Justices  of  the 
Inferior  Court  may  preside  therein  as  provided  by  the  Statute.**  In 
Ga,,  Fla.  &  Ala.  Ry.  Co.  v.  Sasser,  130  Qa.  394  (60  S.  E.  997),  it 
was  held  that  an  act  which  conferred  authority  upon  a  judge  of  a 
city  court  to  preside  in  another  city  court  when  the  judge  of  the 
latter  court  was  disqualified  or  providentially  prevented  from  try- 
ing the  case  was  not  repugnant  to  the  clause  of  the  constitution 
which  provides  that  "In  any  county  in  which  there  is,  or  hereafter 
may  be,  a  city  court,  the  judge  of  said  court,  and  of  the  superior 
court,  may  preside  in  the  courts  of  each  other  in  cases  where  the 
judge  of  either  court  is  disqualified  to  preside."  In  the  opinion 
(p.  397)  it  was  declared  that  "There  is  nothing  in  the  constitution 
which  forbids  the  legislature  from  providing  for  a  judge  to  supply 
the  contingencies  named  in  that  act. 

Assuming,  then,  that  the  act  of  1897  as  amended  by  that  of 
1907  did  not  repeal  the  existing  provisions  of  law  by  which  an 
ordinary  of  an  adjoining  county  could  be  called  in  in  certain  cases, 
the  next  question  is  what  construction  shall  be  placed  upon  the 
word  "disqualified/*  as  used  in  the  law  as  it  now  stands,  with  refer- 
ence to  calling  in  the  ordinary  of  an  adjoining  county  to  try  a 
case.  Should  that  word,  as  employed  in  the  code  section,  be  given 
a  strict  interpretation  so  as  to  limit  it  to  cases  where  there  is  a  dis- 
qualification by  reason  of  interest  or  kinship,  or  upon  statutor}' 
grounds ;  or  should  it  be  given  a  liberal  construction  so  as  to  include 
cases  like  the  present,  where  the  ordinary  of  the  venue  was  absent 
from  home  for  a  protracted  period  by  reason  of  sickness?  The 
question  is  not  one  to  be  determined  purely  by  either  the  grammar 
or  the  dictionary,  but  by  the  legislative  intent  as  to  the  meaning 
in  which  the  word  was  employed.  From  what  has  already  been 
said,  it  will  be  seen  that  the  original  section  of  the  Code  of  1895 
employed  the  word  "disqualified.**  The  purpose  was  to  provide  for 
the  transaction  of  the  business  of  the  court  of  ordinary,  and  not  to 
allow  the  rights  of  parties  to  suffer  by  reason  of  disqualification  of 


Digitized  by 


Google 


528  ^~  ""^  wiLLiA^is.  (139 

the  ordinary.    It  was  doubtless  found  that  this  provision  was  not 
suflSciently  broad  to  meet  the  emergencies  or  occasions  arising.    At 
any  rate,  the  legislature  thought  it  proper  to  make  a  broader  pro- 
vision.   By  the  act  of  1897  they  took  a  step  forward  in  that  direc- 
tion, by  providing  certain  additional  officers  who  might  preside  for 
the  ordinary  without  the  necessity  of  calling  in  the  ordinary  from 
another  county,  but  leaving  the  power  to  do  so  undisturbed,  thus 
furnishing  a  cumulative  method  by  which  the  business  of  that  court 
might  be  transacted  in  the  event  of  disqualification.    The  next  step 
was  that  taken  by  the  act  of  1907,  which  amended  the  act  of  1897 
by  adding  to  the  word  "disqualified"  as  used  therein,  the  words  "or 
from  sickness  or  other  causes  is  incapacitated.*'    It  is  evident  that 
this  amendment  was  in  the  direction  of  extending  the  methods  by 
which  the  business  of  the  court  of  ordinary  could  be  transacted  in 
case  of  certain  emergencies,  and  preventing  it  from  being  brought  to 
a  standstill,  or  caused  to  stagnate,  to  the  injury  of  the  public  and  the 
parties  at  interest.    Then  the  act  of  1897,  as  amended,  was  included 
as  a  part  of  section  4785  of  the  Code  of  1910,  and  the  whole  was 
adopted.     Either  of  two  possible  constructions  might  be  placed 
upon  the  word  "disqualified,"  as  used  in  that  section  before  the 
word  "provided."    The  one  is  to  hold  that  disqualification  is  used 
in  its  strict  sense;  the  other  is  to  hold  that,  in  the  light  of  the 
history  of  the  legislation  and  the  context  of  the  word,  it  was  in- 
tended by  the  legislature  to  include  disqualification  by  reason  of 
sickness  or  incapacity.     If  the  legislative  purpose  in  conferring 
power  upon  other  officials,  in  Keu  bf  calling  in  the  ordinary  of  the 
adjoining  county,  was  not  to  destroy  his  rights  when  called  in,  but 
was  to  furnish  additional  facilities  and  cumulative  ability  to  trans- 
act the  business  of  the  court  in  certain  emergencies,  what  reason 
could  be  urged  for  contending  that  the  legislature  intended  to 
confer  greater  power  upon  the  supplemental  or  additional  officers 
who  might  act  instead  of  the  ordinary  of  an  adjoining  county  when 
called  in,  than  upon  such  ordinary  himself?    It  can  hardly  be  sup- 
posed that  the  legislature,  starting  out  with  the  right  to' call  in  the 
ordinary  of  an  adjoining  county,  when  adding  certain  persons  who 
might  act  in  his  steHd  and  thereby  obviate  the  necessity  of  calling 
him  in,  intended  to  confer  upon  these  additional  or  supplemental 
persons  who  might  act  a  greater  or  broader  power  than  tHe  person 
who  could  originally  act,  and  who  still  retained  the  power  to  act 
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when  lawfully  called  in.  Moreover,  in  the  section  as  it  now  ap- 
pears in  the  Code  of  1910,  the  act  of  1897  as  amended  by  that  of 
1907  is  not  made  an  independent  declaration,  but  is  added  as  a 
proviso.  The  section  as  it  originally  was  is  left  to  stand,  but  there 
is  added,  "Provided,**  etc.  Thus  we  have  the  power  of  calling  in 
the  ordinary  of  an  adjoining  county  in  certain  events,  "provided" 
in  certain  contingencies  certain  other  oflBcers  may  act,  and  in  such 
event  "it  shall  not  be  necessary  for  the  ordinary  to  call  in  the 
ordinary  of  the  adjoining  county.**  Was  it  intended,  by  the 
proviso  which  obviated  the  necessity  for  calling  in  the  ordinary  of 
an  adjoining  county  to  give  a  more  extensive  jurisdiction  to  the  per- 
sons who  might  act  instead  of  calling  him  in,  or  authorize  them  to 
act  in  events  different  from  those  where  the  ordinary  of  the  adjoin- 
ing county  was  called  in? 

Whatever  may  be  said  in  regard  to  the  word  "disqualified'^  if 
standing  alone,  viewed  in  the  light  of  the  legislation  out  of  which 
the  present  section  of  the  code  grew,  and  viewed  in  the  light  of  the 
context  and  the-  evident  legislative  purpose  evinced,  we  think  the 
word  " disqualified/'  as  used  in  the  expression,  "when  any  ordinary 
is  disqualified  to  try  any  case,**  etc.,  should  be  construed  as  the 
equivalent  of  the  expression,  "is  disqualified  or  from  sickness  or 
other  causes  is  incapacitated  to  act  in  any  cause,**  as  used  in  the 
proviso.  In  State  v.  Blair,  53  Vt.  24,  29,  the  Supreme  Court  of 
that  State,  while  conceding  that  the  ordinary  signification  of  the 
expression  "legal  disqualification"  is  that  it  results  from  some  in- 
terest in  the  subject-matter,  or  relationship  to  tlie  parties  in  in- 
terest, nevertheless  held  that  those  words,  as  employed  in  a  statute 
of  that  State,  should  be  given  a  construction  which  would  carry  out 
the  evident  legislative  intent  of  the  act  then  under  consideration; 
and  they  were  accordingly  held  to  include  disqualification  or  ina- 
bility to  proceed  with  a  cause,  by  reason  of  sickneis,  as  well  as  by 
reason  of  interest  or  relationship. 

The  next  and  last  question  is  as  to  the  result  of  applying  what 
has  been  held  above  to  the  facts  of  the  case  before  us.  It  appears 
that  in  June,  1910,  the  ordinary  of  Fulton  county  became  incapaci- 
tated from  sickness  for  the  discharge  of  his  duties,  and  that  it  be- 
came necessary  for  him  to  leave  the  State  in  the  effort  to  recover  his 
health.  He  left  in  June,  and  remained  away  from  the  county  until 
in  September,  1910.  Before  leaving  he  passed  an  order  reciting, 
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that  he  had  become  thus  incapacitated  to  discharge  the  duties  of 
his  oflBce  for  the  time  being,  that  there  was  no  county  judge,  and 
that  it  appeared  that  the  judge  of  the  city  court  of  Atlanta  would 
be  out  of  the  State  until  September;  and  therefore  he  requested 
and  ordered  that  the  ordinary  of  the  adjoining  county  of  DeKalb 
assume  jurisdiction  and  discharge  the  duties  of  the  ordinary  of 
Pulton  county  until  the  incapacity  should  be  removed,  or  until 
further  order  of  that  court.  In  this  interval  certain  persons  ap- 
plied to  be  appointed  permanent  administrators  upon  an  estate.  The 
ordinary  of  DeKalb  county  presided  in  lieu  of  the  ordinary  of  Ful- 
ton county,  and  granted  permanent  letters  of  administration.  Sub- 
sequently, the  ordinary  of  Fulton  county  having  recovered  his  health 
and  returned  to  the  jurisdiction,  the  same  persons  applied  to  him 
to  be  appointed  permanent  administrators  of  the  same  estate. 
Upon  the  hearing  he  refused  the  application,  on  the  ground  that 
they  had  already  been  appointed  permanent  administrators  by  the 
ordinary  of  DeKalb  county,  presiding  in  his  stead,  and  that  they 
had  qualified  under  such  appointment  and  had  not  resigned  or 
been  discharged,  and  that  their  letters  'had  never  been  revoked. 
From  this  judgment  an  appeal  was  taken  to  the  superior  court 
The  judge  of  that  court  took  the  same  view  as  the  ordinary,  and 
directed  the  jury  to  return  a  verdict  against  the  applicants,  and 
entered  judgment  accordingly.  The  applicants  excepted.  There 
was  no  contention  that  the  ordinary  of  DeKalb  county  did  not 
regularly  preside  in  Fulton  county,  or  that  there  was  any  irregu- 
larity or  error  in  the  mode  of  his  procedure,  except  on  the  single 
ground,  that  he  was  without  jurisdiction  to  preside  in  the  court  of 
ordinary  of  Fulton  county  in  the  circumstances  stated,  that  his 
grant  of  permanent  letters  of  administration  to  the  applicants  was 
a  mere  nullity  for  that  reason,  and  that  therefore  they  were  en- 
titled to  be  appointed  by  the  ordinary  of  Fulton  county  upon  his 
return,  without  regard  to  the  previous  appointment.  It  is  unneces- 
sary to  pass  upon  the  right  of  the  ordinary  to  appoint  another  to 
act  in  his  place  for  any  specified  time.  The  order  which  the 
ordinary  of  Fulton  county  passed  operated  as  a  continuing  request 
to  the  ordinary  of  DeKalb  county  to  act  in  cases  before  his  court 
during  his  incapacity  and  absence.  There  was  no  controversy  that 
during  this  time  the  letters  were  granted  by  the  ordinary  of  DeEalb 
county.    We  are  jiot  now  dealing  with  the  first  portion  of  the  code 
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section  above  quoted;  nor  is  it  necessary,  in  the  present  case,  to 
make  any  ruling  in  regard  to  the  provision  there  contained  as  to 
indorsing  the  disqualification  on  the  papers  in  matters  of  the  char- 
acter there  dealt  with.  We  are  considering  the  case  before  us, 
which  was  the  grant  of  permanent  letters  of  administration— a 
matter  appertaining  to  the  court  of  ordinary.  The  ruling  which 
we  have  made  above,  as  to  the  construction  of  the  quoted  section 
of  the  code,  naturally  leads  to  the  conclusion  that  the  letters 
granted  by  the  ordinary  of  DeKalb  county,  presiding  for  the  ordi- 
nary of  Fulton  county,  were  not  a  mere  nullity,  and  that  the  ruling 
of  the  ordinary  of  Fulton  county,  and  of  the  judge  of  the  superior 
court,  was  accordingly  right. 

Judgment  affirmed.    All  the  Justices  concur. 


Starxes  r.  City  of  Atlanta. 

Hill,  J.  1.  As  a  general  rule,  equity  has  no  jurisdiction  to  enjoin  prose- 
cutions for  criminal  offenses;  and  prosecutions  for  violations  of  mu- 
nicipal ordinances,  which  are  punishable  by  fine  or  imprisonment,  are 
quasi-criminal  in  their  nature,  and  come  withm  the  above  rule.  Cases 
where  equity  will  enjoin  the  enforcement  of  such  ordinances  are  ex- 
ceptional in  character.  Georgia  Ry,  d  El,  Co,  v.  Oakland  City,  129  Oa. 
676  (59  S.  E.  296);  White  v.  Tifton,  129  Oa.  582  (59  S.  E.  299); 
Rowland  v.  Commissioner  a,  133  Oa,  190  (65  S.  E.  404) ;  Mayor  dc,  of 
Joneahoro  v.  Central  Ry,  Co.,  134  Oa,  190  (67  S.  E.  716) ;  Mayor  dc,  cf 
Shellman  v.  Saxon,  134  Oa,  29,  32  (67  S.  E.  438). 

2.  An  equitable  petition  showed  in  substance  the  following:  The  plaintiff, 
a  physician,  had  leased  certain  property  within-  the  city  of  Atlanta, 
and  had  opened  and  was  maintaining  a  sanitarium  for.  the  treatment 
of  persons  aflSicted  with  nervous  troubles  and  the  liquor  and  drug 
habit,  arid  was  treating  patients  therein.  An  ordinance  of  the  city 
provided  that  ''It  shall  be  unlawful  for  any  person  or  persons  m  this 
city  to  erect  or  maintain  any  hospital,  infirmary,  house  or  place  of 
refuge,  or  reformatory,  or  asylum,  or  other  place  where  persons  are 
received  for  reformation  or  treatment,  without  first  having  obtained 
the  consent  of  the  mayor  and  general  council  of  said  city  for  the 
erection  and  maintenance  of  the  same;  and  all  applications  to  the 
mayor  and  general  council  for  permission  to  erect,  maintain,  or  carry 
on  any  place  for  any  such  purpose  must  plainly  and  distinctly  show 
the  particular  locality  where  the  same  is  desired,  and  for  what  purpose 
the  same  is  desired  to  be  erected  or  maintained,  and  what  class  of 
persons  are  to  be  admitted  to  the  same.  Any  person  or  persons  who 
shall  violate  the  provisions  of  this  ordinance  shall,  on  conviction,  be 
punished  by  a  fine  of  not  more  than  two  hundred  dollars  and  im- 
prisoned not  exceeding  thirty  days,  either  or  both,  in  the  discretion 


Digitized  by 


Google 


532  OCTOBER  TERM,  1912.  (139 

of  the  recorder's  court,  for  each  and  every  such  offense  committed."  The 
plaintiff  had  not  obtained  consent  of  the  mayor  and  city  council  for  the 
maintenance  of  the  sanitarium,  although  he  had  made  application  there- 
for and  it  had  been  refused.  A  case  was  made  against  the  plaintiff  by 
the  license  inspector  of  the  city,  in  the  recorder's  court,  for  the  violation 
of  the  ordinance,  and  he  was  being  prosecuted  therefor.  There  was 
no  allegation  that  the  defendant  was  insolvent.  The  prayer  of  the 
petition  was  that  the  city  and  its  employees  be  restrained  from  inter- 
fering  with  the  plaintiff  in  the  operation  of  the  sanitarium;  and  that 
the  ordinance  of  the  city  be  declared  void  for  various  reasons.  Held, 
that  the  petition  makes  such  a  case  as  brings  it  within  the  general  rule 
annoiuioed  in  headnote  one. 
3.  The  oourt  did  not  err  in  dismissing  the  petition  on  demurrer. 

Judgment  affirmed.    All  the  Justices  oanour, 
Februaby  27,  1913. 

Equitable  petition.  Before  Judge  Pendleton*  Fulton  superior 
court    December  4,  1911. 

Anderson,  Felder,  Rountree  &  Wilson  and  Moore  &  Branch,  for 
plaintiff.    J,  L.  Mayson  and  W.  D,  Ellis  Jr.,  for  defendant. 


COX  V.  GEORGIA  RAILROAD  &  BANKING  COMPANY  et  al. 

The  court  did  not  err  in  rejecting  the  amendment  tendered  by  the  plaintiff, 
nor  in  dismissing  the  case. 

Febbuabt  27,  1913. 

Action  for  damages.  Before  Judge  Pendleton.  Pulton  superior 
court.    November  22,  1911. 

Burton  Smith,  for  plaintiff.    McDaniel  &  Black,  for  defendants. 

Hill,  J.  Suit  was  brought  against  certain  railroad  compa- 
nies, on  a  petition  containing  two  counts.  In  the  first  it  was  al- 
leged, that  the  plaintiff  had  been  injured  in  a  manner  rendering 
the  defendants  liable;  that  they  had  entered  into  a  written  con- 
tract of  settlement  with  him,  by  one  of  the  terms  of  which  the 
defendants  were  to  give  him  permanent  employment ;  and  that  they 
had  failed  to  comply  therewith.  A  copy  of  the  paper  claimed  to 
be  a  written  contract  was  set  out  in  full,  and  judgment  was  prayed 
for  its  breach.  By  the  second  count,  the  same  injury  and  the 
making  of  the  same  written  contract  were  alleged.  It  was  also 
alleged,  that  the  agreement  between  the  plaintiff  and  the  defendants 
was  that  they  were  to  furnish  him  permanent  work  as  soon  as  he 
recovered  his  health  and  his  wounds  had  healed;  that  "by  mistake 
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of  the  scrivener,  contract  does  not  clearly  make  this  appear;"  that 
"the  scrivener  was  furnished  by  the  defendants,"  and  "petitioner, 
not  being  learned  in  the  law,  relied  upon  the  defendants  and  their 
scrivener  to  draw  a  contract  carrying,  out  the  agreement  made,— 
without  fault  on  his  part  this  was  not  done ;"  that  he  had  recovered 
and  was  able  to  work,  and  a  reasonable  compensation  therefor  would 
be  $60  to  $75  per  month;  that  he  had  been  unable  to  obtain  em- 
ployment elsewhere ;  that  he  was  able  to  work ;  and  that  there  had 
been  vacancies.  He  prayed  a  judgment  for  the  damage  which  had 
already  accrued  to  him;  that  the  court  "hiold  a  judgment  in  his 
favor,  against  the  defendants,  requiring  them  to  comply  with  said 
contract  as  reformed  and  give  him  employment,"  or,  on  default 
thereof,  to  pay  him  the  cash  value  for  failing  to  give  him  such  em- 
ployment. The  defendants  demurred  to  this  petition,  and,  when 
their  demurrer  was  overruled,  brought  the  case  to  this  court  by 
bill  of  exceptions.  The  judgment  was  reversed,  the  court  holding, 
as  to  the  first  count,  that  the  paper  which  was  sued  upon  as  a 
written  contract  was  not  a  written  contract,  but  was  merely  an 
acknowledgment  of  the  payment  of  a  certain  sum  of  money  in 
settlement  of  a  personal  injury,  subject  to  certain  terms  and  con- 
ditions therein  expressed,  and  was  to  be  an  accord  on  condition,  or 
conditional  release;  and  that  the  failure  of  the  alleged  tort-feasor 
to  comply  with  the  conditions  set  out  did  not  render  it  liable  ex 
contractu  as  for  a  breach  of  the  conditions ;  but  that  non-compliance 
with  the  conditions  would  prevent  the  settlement  from  being 
pleaded  as  a  full  accord  and  satisfaction  of  the  original  liabilily. 
As  to  the  second  count,  it  was  held  that  as  this  court  had  construed 
the  writing  to  be  a  conditional  release,  and  not  a  contract,  it  could 
not  be  reformed  as  a  contract.  When  the  remittitur  was  presented 
in  the  trial  court  an  amendment  was  offered,  which  struck  the 
entire  first  count,  and  sought  to  turn  the  second  count  into  a  suit 
upon  a  parol  contract  of  settlement.  This  amendment  was  re- 
jected, and  the  case  dismissed.  The  plaintiff  again  brought  the 
case  to  this  court. 

When  the  first  count  was  stricken,  there  was  no  longer  any 
attempt  to  sue  upon  the  writing,  as  it  stood,  as  being  a  contract. 
Nothing  was  left  except  an  effort  to  reform  the  alleged  written 
contract  and  obtain  a  judgment  for  its  breach  as  reformed.  The 
proposed  amendment  alleged  that  there  was  a  parol  contract  of 
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settlement.    It  struck  from  the  second  count  the  writing,  so  as  to 
leave  no  statement  of  what  it  was.    It  struck  the  statement  that  by 
mistake  of  the  scrivener  the  contract  did  not  cleariy  set  out  the 
agreement  to  furnish  the  plaintiflE  permanent  employment;  never- 
theless it  left  unstricken  the  following  words:    "The  scrivener  was 
furnished  ty  the  defendants.    Petitioner,  not  being  learned  in  the 
law,  relied  upon  the  defendants  and  their  scrivener  to  draw  a 
contract  carrying  out  the  agreement  made,— without  fault  on  his 
pari;  this  was  not.done.*^    From  the  prayer  asking  that  the  couri; 
mold  a  judgment  in  his  favor  against  the  defendants,  requiring 
them  to  comply  with  the  contract  "as  reformed,"  the  words  "as 
reformed"  were  stricken,  and  the  word  "parol"  inserted  before  the 
word  "contract."    Nevertheless  there  was  left  untouched  a  prayer 
that  the  court  "reform  said  contract  so  that  the  same  shall  accord 
with  the  agreement  made  between  him  and  the  defendants,"  and 
also  a  prayer  for  general  equitable  relief.     Had  the  amendment 
been  allowed,  the  petition  as  amended  would  have  contained  no 
statement  of  what  the  writing  was.    It  would  have  sought  to  re- 
cover on  a  parol  contract  of  settlement,  and  yet  it  would  have  shown 
on  its  face  that  there  was  some  kind  of  writing  which  was  claimed 
to  be  a  contract,  because  the  statements  that  the  scrivener  was  fur- 
nished by  the  defendants,  that  the  plaintiff  relied  upon  the  de- 
fendants and  their  scrivener  to  draw  a  contract  to  carry  out  the 
agreement  made,  and  that  this  was  not  done,  coupled  with  the 
prayer  that  the  contract  be  so  reformed  as  to  accord  with  the  agree- 
ment made  between  the  parties,  and  for  other  equitable  relief, 
would  be  wholly  inconsistent  with  a  suit  upon  a  parol  contract 
alone.     It  may  be  gravely  doubted  whether  a  petition  seeking  to 
reform  an  alleged  written  contract,  and  to  recover  for  a  breach  of  it 
as  reformed,  could  be  changed  by  amendment  so  as  to  reject  wholly 
the  basis  on  which  it  was  founded  and  insert  in  lieu  of  it  a  suit 
upon  a  parol  contract.    This  would  not  seem  to  be  amending  so 
as  to  perfect  the  original  purpose,  but  would  rather  seem  to  be  a 
total  destruction  of  the  original  action  and  a  substitution  of  a 
wholly  different  sort  of  action  in  its  place.    Where  a  suit  is  brought 
upon  a  contract,  an  amendment  may  be  allowed  to  correct  errors 
in  regard  to  allegations  touching  such  contract.    Sometimes,  and 
for  certain  purposes,  where  suit  has  been  brought  upon  an  account, 
an  amendment  alleging  a  written  contract  showing  the  terms  on 
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which  the  goods  charged  under  the  contract  were  sold  has  been 
allowed.  There  is  authority  for  holding  that  where  suit  is  brought 
upon  an  express  contract,  it  may  be  amended  by  adding  a  count  on 
an  implied  contract  for  the  same  services,  or  consideration  on  which 
the  services  were  based.  The  privilege  of  amendment  in  Georgia 
is  very  broad.  It  is  a  resource  against  waste ;  but  the  amendment 
tendered  in  this  case  was  not  similar  in  character  to  any  of  the 
illustrations  above  given.  It  is  quite  clear  that  in  the  present  case 
the  amendment  was  not  allowable;  for,  had  it  been  allowed,  it 
would  have  sought  to  recover  upon  a  parol  contract,  and  after  hav- 
ing eliminated  the  paper  which  had  been  originally  set  out,  so  that 
the  court  could  not  know  what  it  was,  would  still  have  left  allega- 
tions and  prayers  equivalent  to  saying  that  there  was  a  written  con- 
tract. In  other  words,  had  the  amendment  been  allowed,  the  suit 
in  its  ultimate  form  would  have  been  upon  a  parol  contract,  with 
a  statement,  in  substance,  that  there  was  a  written  contract  cover- 
ing the  same  subject-matter,  and  with  this  not  set  out  so  that  the 
court  could  see  what  it  was,  or  what  was  its  effect. 

Jvdgment  affirmed.    All  the  Justices  concur. 


CEAWFOED  et  at.  v.  CEAWFOED,  administratrix. 

The  allegations  of  the  petition  were  sufficient  to  withstand  a  general 
demurrer. 

Febbuaby  27,  1913. 

Equitable  petitieiL  Before  Judge  BelL  Fulton  superior  court. 
October  27,  1911. 

A.  J.  Crawford  and  others,  claiming  to  be  some  of  the  heirs  at 
law  of  J.  B.  Crawford,  deceased,  and  as  such  entitled  to  one  sixth 
of  his  estate,  brought  their  petition  against  Mrs.  M.  B.  Crawford 
individually  and  as  administratrix  of  the  estate  of  J.  B.  Crawford, 
in  behalf  of  themselves  and  such  of  the  otEer  heirs  at  law  of  J.  B. 
Crawford  as  might  choose  to  come  in  and  be  made  parties  plaintiff. 
The  petition  was  dismissed  on  general  demurrer,  and  the  petitioners 
excepted.  The  substance  of  the  petition,  so  far  as  it  needs  to  be 
stated,  was  as  follows:  J.  B.  Crawford  died  in  Fulton  county  in 
1909,  aged  about  80  years.  A  short  time  prior  to  his  death  he 
married  Mrs.  M.  B.  Savage  of  the  State  of  Florida,  who  was  then 
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between  30  and  35  years  of  age.  After  the  death  of  the  decedent, 
Mrs.  M.  B.  Crawford,  on  her  application,  was  appointed  by  the 
ordinary  of  Pulton  county  administratrix  of  his  estate,  and  has 
qualified  as  such.  At  the  time  of  his  death  the  decedent  owned  and 
was  possessed  of  a  large  estate  of  real  and  personal  property  in  the 
city  of  Atlanta  and  other  places  in  this  State.  He  left  no  lineal 
descendants.  The  defendant  "is  extremely  extravagant,  wasteful, 
and  is  now  in  possession,  under  the  pretended  administration  afore- 
said, of  all  the  estate  real  and  personal  of  said  J.  B.  Crawford,  de- 
ceased; and  notwithstanding  said  property  is  worth  in  the  neigh- 
borhood of  $150,000,  she  has  not  given  bond  and  security  as  re- 
quired by  law.  She  has  only  executed  a  bond  as  such  administra- 
trix in  the  sum  of  $20,000,  .  .  and,  notwithstanding  this  fact, 
she  petitioned  the  ordinary  of  said  county,  setting  up  that  the 
estate  was  greatly  in  excess  of  $20,000,  but  that  the  whole  of  the 
estate  was  coming  to  her,  and  therefore  asking  the  court  to  allow 
her  to  give  a  bond  in  the  sum  of  $20,000,  in  place  of  giving  a  bond 
as  required  by  law,  as  such  administratrix,  in  double  the  amount  of 
the  value  of  the  property  of  said  decedent.''  Without  authority  of 
law  the  ordinary  granted  her  petition  and  allowed  her  to  execute 
a  bond  in  the  sum  of  $20,000.  She  is  insolvent  and  not  able  to 
respond  for  any  sum  of  money  that  may  go  into  her  hands,  be- 
longing to  petitioners  or  to  the  other  heirs  of  the  decedent  who 
are  entitled  to  his  estate.  As  administratrix  she  has  advertised 
for  sale  practically  all  of  the  realty  belonging'  to  the  estate  of  the 
decedent,  and  it  will  be  sold  unless  the  sale  be  restrained.  The 
marriage  between  the  decedent  and  the  defendant,  which  was  en- 
tered into  a  short  time  prior  to  his  death,  was  void  for  the  follow- 
ing reasons:  "That  on  account  of  the  advanced  age,  the  feeble 
condition  in  both  body  and  mind,  the  said  J.  B.  Crawford  was  so 
insane  as  not  to  be  able  to  contract  marriage,  all  of  which  was 
well  known  to  the  said  defendant  in  this  case,  and  to  more  com- 
pletely carry  out  her  intention  and  purpose  to  bring  about  said 
marriage,  in  order  that  she  might  inherit  his  property,  and  know- 
ing his  feeble  condition  in  body  and  mind,  brought  about  said 
marriage,  contrary  to  law,  and  knew  at  the  time  that  sidd  marriage 
took  place  that  the  said  J.  B.  Crawford  was  drunk,  and  the  drunk- 
enness was  brought  about  by  the  influence  of  the  said  Mrs.  M.  B. 
Savage,  now  Crawford,  in  order  to  get  his  consent,  and  to  consom- 
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mate  the  marriage,  and  while  in  this  condition  of  drunkenness  and 
feebleness  of  body  and  mind  the  marriage  ceremony  was  performed. 
.  .  The  said  J.  B.  Crawford  was  drunk  and  in  a  drunken  con- 
dition, and  had  been  for  some  time  before  said  marriage,  and  was 
then  almost  in  a  dying  condition,  and  did  die  in  a  few  days  there- 
after; and  after  he  was  married,  as  petitioners  are  informed  and 
believe,  the  said  pretended  wife  continued  to  buy  and  induce  him 
to  drink  liquors  to  great  excess,  in  order  to  carry  out  the  main 
purpose  of  getting  and  possessing  his  property,  which  she  success- 
fully did,  and  he  died,  and  she  immediately  took  possession  of  his 
property  of  all  description/'  If  the  property  of  the  estate  should 
be  sold  by  the  defendant  as  administratrix,  it  will  not  bring  its 
true  value,  because  those  who  might  desire  to  purchase  will  be 
afraid  of  the  title,  because  of  the  insuflBciency  of  the  bond  given 
by  the  defendant  as  administratrix.  Moreover,  there  is  no  necessity 
for  such  sale,  as  the  property  is  divisible  in  kind  among  the  heirs, 
and  there  are  no  debts  of  the  deceased,  "except  what  Said  adminis- 
tratrix has  herself  unlawfully  contracted.'*  The  main  purpose 
"of  said  sale  by  said  pretended  administratrix  is  to  get  the  prop- 
erty sold  and  the  money  in  her  pocket,  without  complying  with  the 
plain  provisions  of  the  law  in  bringing  said  property  to  sale,  and 
in  this  way  defeat  and  defraud  your  petitioners  out  of  their  rights, 
interest,  and  property  in  said  estate,  and  to  place  it  in  such  a  con- 
dition as  they  will  lose  the  property  entirely.''  The  defendant  is 
spending  the  money  of  the  estate,  converting  the  property  to  her 
own  Tise,  contracting  debts  and  lawyer's  fees  in  large  amounts ;  and 
the  property  is  of  such  character  as  to  require  some  capable  person 
to  take  charge  of  and  preserve  the  same.  By  amendment  to  the 
petition  it  was  charged,  on  information  and  belief,  that  the  mar- 
riage between  the  defendant  and  the  decedent  was  void,  because  at 
the  time  it  took  place  she  had  a  living  husband  or  husbands  from 
whom  she  had  not  been  divorced.  It  was  further  charged,  on  in- 
formation and  belief,  that  the  defendant,  at  the  time  she  induced 
the  decedent  to  marry  her,  was  of  bad  repute,  and  engaged  one 
Eick,  of  Florida,  to  aid  her  in  getting  the  decedent  to  marry  her, 
promising  to  pay  Eick  for  so  doing.  For  the  reasons  stated  it 
was  alleged  that  the  marriage  was  void.  The  prayers  were,  that 
the  marriage  be  "set  aside"  and  decreed  to  be  void;  that  the  right 
and  interest  of  the  petitioners  in  the  estate  of  the  decedent  be 


Digitized  by 


Google 


538  CRAWFORD  V,  CRAWFORD.  (139 

established;  that  the  defendant  as  administratrix  be  enjoined  from 
any  sale;  that  a  receiver  be  appointed  for  the  property  of  the 
estate ;  for  process,  and  general  relief. 

Scott  &  Davis  and  J.  S.  James,  for  plaintiff. 

R.  R  Arnold,  Burton  Smith,  Rosser  £  Brandon,  and  Dorsey, 
Brewster,  Howell  &  Heyman,  for  defendant. 

Fish,  C.  J.  (After  stating  the  facts.)  The  petition  was  dis- 
missed on  general  demurrer.  In  order  to  sustain  this  judgment 
it  must  appear  that  plaintiffs  were  entitled  to  no  equitable  relief 
for  which  they  prayed.  It  would  not  be  suflBcient  that  they  were 
not  entitled  to  have  all  of  their  prayers  granted.  The  general  rule 
is  that  equity  will  not  interfere  with  the  regular  administration 
of  estates,  except  upon  the  application  of  the  representative  for  in- 
struction, direction,  or  the  marshaling  of  assets,  "or  upon  applica- 
tion of  any  person  interested  in  the  estate,  where  there  is  danger 
of  loss  or  other  injury  to  his  interests.'*  Civil  Code,  §  4596.  The 
clause  quoted  plainly  indicates  that  there  may  be  equitable  juris- 
diction in  the  events  there  specified.  In  the  present  case  there 
were  no  specific  allegations  or  prayers  to  authorize  the  setting  aside 
of  the  grant  of  administration  as  fraudulent.  The  petition  there- 
fore must  be  considered  irrespective  of  the  appointment,  leaving  it 
to  stand.  The  plaintiffs  alleged,  that  the  defendant  was  the  ad- 
ministratrix of  Crawford,  that  she  had  represented  herself  as  the 
sole  heir  and  beneficiary,  and  on  that  basis  had  been  permitted  to 
give  a  small  bond,  which  was  entirely  disproportionate  to  the 
estate ;  that  individually  she  was  insolvent  and  unable  to  answer  to 
any  judgment  against  her ;  that  there  were  no  creditors  of  the  in- 
testate ;  and  that  she  was  proceeding  to  administer  the  property  so 
as  to  sell  and  convert  into  cash  practically  all  of  the  land  and  to 
deliver  the  assets  to  herself  as  the  sole  heir.  They  further  alleged 
that  she  was  not  the  lawful  wife  of  the  intestate,  because  she  had 
taken  him  while  he  was  old,  feeble,  and  mentally  incapable  of  con- 
tracting marriage,  gotten  him  drunk  for  the  purpose,  and  fraudu- 
lently caused  him  to  enter  into  a  marriage  with  her  while  in  that 
condition,  and  that  she  had  kept  him  under  the  influence  of  liquor 
until  he  died,  thus  perpetrating  a  fraud.  They  further  alleged, 
on  information  and  belief,  that  the  defendant  had  a  living  husband 
or  husbands  undivorced  at  the  time  of  the  marriage,  and  that  it  was 
therefore  bigamous  and  void.    They  alleged  that,  with  this  fraud- 
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Blent  marriage  out  of  the  way,  they  were  heirs  of  the  decedent  and 
entitled  to  share  in  the  distribution  of  his  estate.  They  prayed, 
that  it  be  decreed  that  the  marriage  of  the  intestate  was  void,  that 
their  rights  and  interests  in  the  estate  be  established,  that  the  ad- 
ministratrix be  enjoined  from  disposing  of  the  estate,  that  for  the 
purpose  of  protecting  their  rights  a  receiver  be  appointed,  and 
that  they  have  general  relief.  Construing  the  allegations  and 
prayers  of  the  petition  reasonably,  they  set  up  an  interest  in  the 
estate  of  the  decedent  and  a  right  to  share  therein ;  danger  of  loss ; 
inability  to  protect  such  rights  by  the  ordinary  legal  methods  of 
procedure,  by  reason  of  the  fraudulent  conduct  and  insolvency  of 
the  defendant ;  and  an  effort  to  have  a  decree  rendered  which  will 
establish  their  rights  and  cause  their  interest  to  be  delivered  to 
them.  It  appears  from  the  allegations  that  it  would  not  be  suffi- 
cient for  them  merely  to  apply  to  the  ordinary  for  a  settlement, 
because  there  is  an  inadequate  bond,  and  insolvency  on  the  part  of 
the  administratrix,  who  is  proceeding  to  convert  the  estate  to  her 
own  use.  Should  they  apply  to  the  ordinary  to  have  the  bond  in- 
creased, they  would  be  at  once  met  with  the  statement  that  she  is 
the  wife  and  sole  heir,  and  so  long  as  the  marriage  stands  they  are 
not  heirs,  and  have  no  right  to  be  protected,  as  such,  by  an  admin- 
istrator's bond.  Civil  Code  §  3949,  referring  to  cases  where  no 
bond  has  been  given,  does  not  furnish  ample  relief  under  the  facts 
of  this  case;  nor  does  §  3978,  which  provides  for  cases  where  the 
administrator  or  his  sureties  become  insolvent.  Thus,  in  order  to 
assert  any  rights  at  all,  or  to  have  them  protected,  it  is  necessary 
for  the  plaintiffs  to  call  in  question  the  marriage,  and  have  it  de- 
clared invalid  as  against  their  rights.  Seeking  to  improve  the 
branches  of  the  administration  would  do  them  no  good.  Before 
they  can  ever  successfully  set  up  rights  or  have  them  protected, 
they  must  go  to  the  very  inception  of  the  transaction  and  attack 
the  alleged  fraudulent  and  invalid  marriage.  Fraud  is  peculiarly 
a  matter  of  equitable  cognizBtJice.  That  persons  claiming  to  be 
heirs  and  seeking  to  recover  an  interest  in  an  estate  as  such  may 
attack  the  marriage  of  the  decedent  as  void  is  held  in  Medlock  v. 
Merritt,  102  Oa.  212  (29  S.  E.  185).  If  the  marriage  was  not  only 
fraudulent  but  entered  into  by  one  incapable  of  contracting,  or  was 
bigamous,  it  would  be  void.  It  is  true  that  where  a  suit  is  brought 
by  alleged  heirs  to  recover  property,  and  the  defendant  claims  title 
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by  marriage  with  the  decedent,  the  marriage  may  be  attacked  by 
showing  incapacity,  without  the  necessity  of  having  a  decree  setting 
it  aside ;  but  in  the  present  case  the  plaintiffs  alleged  that  it  would 
not  be  sufficient  merely  to  seek  to  recover  an  interest  in  the  estate 
according  to  the  ordinary  legal  methods,  because  of  the  identity  of 
the  administratrix  with  the  pretended  wife  of  the  decedent,  and 
because  of  'her  insolvency,  and  her  proceeding  as  administratrix, 
though  under  an  insufficient  bond,  to  dispose  of  the  estate.  In  view 
of  the  whole  case,  we  think  the  Allegations  are  sufficient  to  with- 
stand a  general  demurrer,  and  that  it  was  error  to  dismiss  the 
petition.  Judgment  reversed.    All  the  Justices  concur. 


Callaway  et  al.  v.  Pearson. 

Atkinson,  J.  A  partnership  composed  of  C.  and  Y.  sold  their  business 
and  property  to  a  partnership  composed  of  C.  and  P.,  the  trade  being 
effected  by  the  partner  who  was  the  common  member  of  both  firms. 
In  part  the  consideration  of  the  sale  was  that  the  purchasing  firm 
assumed  all  the  debts  of  the  selling  firm,  and  that  the  purchasing  firm 
was  to  give  its  note  to  partner  Y.,  of  the  selling  firm,  for  a  stated 
amount.  The  transaction  was  consummated  by  the  execution  of  a 
deed.  Subsequently  the  purchasing  firm  paid  certain  items  of  indebted- 
ness of  the  selling  firm,  which  were  not  disclosed  to  P.  at  the  time  of 
the  sale;  and  partner  Y.,  of  the  selling  firm,  collected  certain  accounts 
which  had  been  sold  to  the  purchasing  firm,  and  appropriated  the 
proceeds  to  his  own  use.  The  note  contracted  to  be  given  to  Y.  by  the 
firm  of  C.  and  P.  was  executed  by  C.  in  behalf  of  the  firm  of  C.  and  P., 
and  was  for  a  larger  sum  than  that  agreed  on,  and  the  note  was 
transferred  before  due  to  an  innocent  holder,  who  sued  upon  it  to 
judgment,  which  judgment  was  paid  by  P.  Two  years  after  the  sale 
P.  brought  suit  against  C.  and  Y.,  alleging  the  foregoing  facts,  and 
"that  there  are  no  debts  owing  by  the  said  firm  of  [C.  and  P.]  and 
no  credits  of  said  firm,  and  were  none  when  this  suit  was  filed,"  pray- 
ing for  an  accounting  from  C.  and  Y.  as  individuals,  and  for  judgnient 
for  a  stated  sum  representing  the  excess  of  the  note  given  by  C.  and  P. 
to  Y.  over  that  agreed  upon,  and  one  half  of  the  other  several  amounts 
referred  to  above.     Held: 

1.  As  the  firm  of  C.  and  P.  is  not  dissolved,  and  no  agreement  of  settle- 
ment between  the  partners  is  alleged,  and  no  case  for  an  equitable  ac- 
coimting  of  the  partnership  or  insolvency  of  the  partner  C.  is  alleged, 
whatever  right  of  action  may  exist  against  Y.,  or  C.  and  Y.,  on  account 
of  the  payment  of  indebtedness  of  the  firm  of  C.  and  Y.  by  tne  firm 
of  C.  and  P.,  is  in  the  latter  firm,  and  not  in  the  partner  P. 

2.  Accounts  sold  by  the  selling  firm  to  the  purchasing  firm  belong  to  the 
latter;  and  if  after  the  sale  one  member  of  the  selling  firm  coUeots 
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items  of  indebtedness  so  transferred  and  appropriates  the  same  to  his 
own  use,  the  right  of  action  to  recover  the  sums  thus  appropriated  is 
in  the  purchasing  firm,  and  not  in  one  of  the  members  thereof. 

3.  The  allegations  respecting  the  execution  of  the  note  to  Y.  and  C.  in 
behalf  of  C.  and  P.,  in  excess  of  the  amount  agreed  on,  with  intent  to 
defraud  P.,  and  the  payment  of  the  judgment  on  the  note  by  P.,  suffi- 
ciently state  a  case  of  tort;  and  in  the  absence  of  special  demurrers  or 
objections  as  to  multifariousness,  there  was  no  error  in  overruling  a 
general  demurrer  to  the  petition. 

4.  The  instructions  of  the  court  were  not  in  accord  with  the  foregoing 
rulings,  and  the  verdict  is  not  supported  by  the  evidence. 

Judgment  reversed.    All  the  Justices  concur, 
February  27,  1913. 

Complaint     Before  Judge  Sheppard.     Tattnall  superior  court. 

October  4,  1911. 

E.  C,  Collins  and  Bines  &  Jordan,  for  plaintiffs  in  error. 

Travis  <&  Travis  and  J,  V,  KeTley,  contra. 


Louisville  &  Nashville  Railroad  Company  et  al.  v. 
Maxey  et  al 

Atkinson,  J.  By  section  10  of  the  act  incorporating  the  Georgia  Hailroad 
Company,  approved  December  2l8t,  1833  (Acts  1833,  p.  256),  it  was  pro- 
vided: **That  the  said  Greorgia  Railroad  Company  shall  have  power  and 
capacity  to  purchase,  and  have  and  hold,  in  fee  simple,  or  for  years, 
to  them  and  their  successors,  any  lands,  tenements,  or  hereditaments 
that  they  may  find  necessary  for  the  site  on  and  along  which  to  locate, 
run,  and  establish  the  aforesaid  road  and  railroads,  or  any  branches 
thereof;  or  to  vary  or  alter  the  plan  or  plans,  and  of  such  breadth 
and  dimensions  through  the  whole  course  of  the  road  and  roads,  as  they 
may  see  fit;  and  also,  in  like  manner,  to  purchase  any  lands  con- 
tiguous, or  in  the  vicinity  of  the  railroad  and  railroads,  hereby  au- 
thorized, that  they  may  find  necessary  for  the  procuring  and,  from 
time  to  time,  readily  obtaining  all  necessary  or  proper  materials,  of 
what  kind  soever,  for  the  constructing,  repairing,  and  adequately  guard- 
ing and  sustaining  the  said  railroad  or  railroads,  and  in  like  manner 
to  purchase  all  rights  of  way  on  land,  and  all  necessary  privileges  in 
waters  or  watercourses,  that  may  lie  on  or  across  the  route,  which  the 
said  railroad  or  railroads  may  pass;  and  also  all  lands  contiguous 
thereto,  that  may  be  found  necessary  for  the  erecting  of  tollhouses, 
storehouses,  workshops,  barns,  stables,  residences,  and  accommodations 
for  servants  or  agents  or  mechanics,  and  for  the  stationing  and 
sustaining  all  animals  of  labour."  Section  11  of  the  same  act  contained 
a  provision  in  regard  to  condemnation  proceedings  under  the  exercise 
of  eminent  domain,  which  also  provided:  ''And  the  lands  or  right  of 
way,  80  valued  by  the  commissioners,  shall  vest  in  the  said  company, 
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in  fee  eimple,  so  soon  as  the  valuation  thereof  may  be  paid,  or,  when 
refused,  may  be  tendered."  On  May  6th,  1836,  the  corporation  received 
a  deed  executed  by  Jesse  Maxey,  which,  after  reciting  certain  formal 
parts,  proceeded  as  follows:  ''That  the  said  Jesse  Maxey  for  and  in 
consideration  of  nmning  their  contemplated  railroad  on  and  along  his 
land,  as  well  as  in  consideration  of  the  sura  of  $5.00  to  him  in  hand 
paid  at  and  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  hath  given,  granted,  bargained 
and  sold,  and  doth  by  these  presents  give,  grant,  bargain  and  sell, 
unto  the  said  Georgia  Hailroad  and  Banking  Company,  their  suc- 
cessors and  assigns,  the  right  of  way  over  which  to  pass  at  all  times 
by  their  directors,  agents,  officers,  servants,  and  hirelings,  in  any  man- 
ner they  may  think  proper,  and  particularly  for  the  purpose  of  running, 
erecting,  and  establishing  thereon  a  railroad,  with  double  tracks  and 
turnouts,  as  may  at  all  times  be  in  the  discretion  of  the  said  company, 
pursuant  to  a  charter  of  incorporation  granted  to  said  company,  granted 
the  21st  day  of  December,  1833,  and  amended  by  the  last  General 
Assembly  conferring  banking  powers  and  privileges;  and  to  this  end 
the  limits  of  said  right  of  way  shall  extend  in  width  one  himdred  feet 
on  each  side  from  center  of  the  proposed  roadway  of  the  contemplated 
railroad  when  completed,  and  to  extend  in  length  [through  a  described 
tract  of  land],  and  running  such  direction  through  said  tract  of  land 
as  said  Georgia  Hailroad  and  Banking?  Company  by  their  agents,  man- 
agers, or  workmen  shall  think  best  suited  for  the  purpose  of  locating 
and  establishing  their  said  works;  and  connected  .with  said  right  of 
way,  the  said  company  shall  have  the  right  to  cut  down  and  remove 
all  such  timbers  on  each  side  of  said  road  as  would,  by  falling  on  or 
shading  the  same,  injure  the  rails  or  other  parts  of  said  road.  Provided 
that  nothing  herein  contained  shall  be  so  construed  as  to  give  said 
company  the  right  to  claim  any  of  the  timber  so  removed/  nor  more  of 
the  soil  of  the  above  one  hundred  feet  on  each  side  of  the  said  road 
than  may  be  thought  necessary  by  said  company  or  their  agents  for  all 
the  necessary  works  of  said  road,  and  the  free  and  uninterrupted  travel- 
ing thereon;  together  with  all  and  singular  the  rights,  members,  and 
appurtenances  to  the  strip,  tract,  or  parcel  of  land  being,  belonging,  or 
in  any  wise  appertaining.  To  have  and  to  hold  the  same  unto  the  said 
Georgia  Railroad  and  Banking  Company,  their  successors  and  assigns, 
to  their  own  proper  use,  benefit,  and  behoof,  forever  in  fee  simple,  upon 
condition,  and  it  is  expressly  understood,  that  should  the  said  road 
contemplated  as  aforesaid  be  not  run,  located,  and  established  on  and 
along  said  strip  or  parcel  of  land  described  in  the  above  and  foregoing 
indenture,  then  said  indenture  is  to  be  wholly  null  and  void  and  of 
no  effect.  And  the  said  bargained  premises  the  said  Jesse  M.  Maxey 
for  himself,  his  heirs  and  assigns,  unto  the  said  Georgia  Railroad  and 
Banking  Company,  their  successors  and  assigns,  will  warrant  and  de- 
fend the  title  thereof  against  the  claims  of  all  persons  whomsoever,  by 
virtue  of  these  presents."  Held: 
1.  Giving  effect  to  the  intention  of  the  parties  as  reflected  by  the  Instru- 
ment as  a  whole,  this  deed  should  be  construed  as  the  grant  of  an 
easement  or  right  to  use  the  strip  of  land  therein  described,  for  the 
purpose  of  constructing  and  operating  thereon  a  railroad,  rather  than 
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as  a  conveyance  of  the  land.  G<i3ton  V.  Gaineaville  R,  Co,  120  Ga,  516 
(48  S.  E.  188);  East  Alabama  R.  Co.  v.  Doe  ex  dem.  Visscher,  114 
U.  S.  340  (6  Sup.  Ct.  869,  29  L.  ed.  136). 

<a)  Incident  to  the  right  to  maintain  the  railroad,  it  has  also  the  right 
"at  all  times"  while  the  railroad  is  located  thereon  to  erect  and 
maintain  such  warehouses  and  other  structures  as  would  facilitate  the 
business  of  the  railroad  company  and  be  accessorial  to  the , receipt  and 
delivery  of  freight.     2  Elliott  on  Railroads   (2d  ed.),  §  946b. 

<d)  The  railroad  company  could  maintain  such  depots  or  warehouses  or 
other  structures  directly ;  and  where  the  conduct  of  the  railroad  business 
would  be  facilitated  by  the  adoption  of  such  plans,  the  company  could 
license  patrons  of  the  road  to  erect  and  maintain  warehouses  or  other 
structures  on  the  right  of  w|iy  for  their  individual  use,  even  to  the 
extent  of  keeping  goods,  wares,  mercbandise  and  the  like  on  storage 
in  such  warehouses  until  sold  to  their  customers  or  used  by  them. 
Gurney  v,  Minneapolis  Union  Elevator  Co.,  63  Minn.  70  (65  N.  W.  136, 
30  L.  R.  A.  534) ;  Grand  Trunk  R.  Co.  t?.  Richardson,  91  U.  S.  454  (23 
L.  ed.  356);  Michigan  Central  R  Co.  v,  Bullard,  120  Mich.  416  (79 
N.  W.  635) ;  Roby  v.  Railroad  Co.,  142  N.  Y.  176  (36  N.  E.  1053).      . 

2.  The  petition  set  forth  the  deed  and  declared  on  it  as  creating  merely 
an  easement,  and  alleged  that  the  warehouses  were  constructed  and 
maintained  as  private  enterprises,  and  were  **used  by  private  individuals 
for  their  own  convenience  and  profit  alone,"  and  was  not  subject  to 
general  demurrer 

3.  The  charge  did  not  conform  in  all  respects  to  the  principles  announced 
in  the  first  note. 

4.  The  evidence  all  tended  to  show  that  each  of  the  warehouses  described  in 
the  petition,  and  the  cutting  of  trees  alleged  to  be  done  preparatory 
to  the  building  of  another  warehouse,  were  matters  within  the  ease- 
ment granted;  and  therefore  the  verdict  for  the  plaintiffs  was  un- 
authorized. Judgment  reversed.    All  the  Justices  concur, 

Febbuabt  27,  1913. 

Action  for  damages.  Before  Judge  Meadow.  Oglethorpe  su- 
perior court    December  12,  1911. 

Joseph  B.  &  Bryan  Cumming  and  Hamilton  McWhorter  Jr.,  for 
plaintiffs  in  error.    Samuel  H.  Sibley,  contra. 


Louisville  &  Nashville  Railroad  Company  v.  Jackson. 

Atkinson,  J.  1.  The  petition  as  amended  was  not  subject  to  any  of  the 
grounds  of  general  or  special  demurrer. 

2.  On  the  trial  the  case  was  developed  more  fully  by  the  evidence  than  as 
alleged  in  the  petition. 

3.  "It  is  a  general  rule  that  the  rightful  and  proper  exercise  of  a  lawful 
power  or  authority  'can  not  aflford  a  basis  for  an  action.'"  2  Elliott 
on  Railroads  (2d  ed.),  §  1057.  Accordingly  where  a  railroad  company 
purchased  land  from  a  proprietor  and  received  a  deed  conveying  it  m 
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fee,  on  which  it  located  its  railroad  tracks,  and  thereafter,  with  the 
proprietor,  who  had  retained  land  other  than  that  so  conveyed,  con- 
sented for  the  county  authorities  to  establish,  in  front  of  the  residence 
of  the  proprietor,  an  overhead  public  crossing  over  the  railroad  tracks, 
and  the  railroad  company  under  authority  of  the  proper  county  oflScials 
constructed  a  bridge  and  abutment  thereto  by  means  of  an  embank- 
ment in  the  public  road  in  front  of  the  residence,  the  embankment 
being  such  as  was  reasonably  necessary  to  afford  means  of  access  to 
the  bridge  by  the  public  using  the  road,  and  the  bridge  being  such  as 
was  reasonably  necessary  for  the  purposes  for  which  it  was  intended, 
the  fact  that  the  bridge  and  embankment  might  obstruct  the  view  from 
the  residence  would  not  afford  the  proprietor  a  cause  of  action  for 
damages  on  that  account, 
(a)  In  an  action  for  damages  on  account  of  the  construction  of  such  a 
bridge  and  embankment,  where  one  of  the  elements  of  damages  laid 
was  predicated  on  alleged  obstruction  ot  the  view  from  the  plaintiff's 
residence,  and  the  undisputed  evidence  showed  the  facts  to  be  as  above 
indicated,  it  was  erroneous  to  instruct  the  jury  in  such  manner  as  to 
authorize  them  to  consider  obstruction  of  the  view  from  the  plaintifi^s 
residence  as  a  basis  of  damages,  and  to  give  weight  to  its  effect  on  the 
market  value  of  the  plaintiff's  property. 

4.  Although  the  railroad  company  had  the  right  to  build  the  bridge  and 
embankment  for  the  puri>oses  stated,  if  the  construction  was  executed 
in  such  manner  as  to  obstruct  or  divert  the  flow  of  rain-water  so  that 
it  would  empty  on  the  proprietor's  land  to  such  an  extent  as  to  cause 
injury  thereto,  the  diversion  of  the  water  with  such  result  would  give 
rise  to  a  cause  of  action.  2  Elliott  on  Railroads  (2d  ed.),  §  1057,  and 
cases  cited  under  note  39. 

{a)  The  injury  being  permanent  in  its  nature,  the  measure  of  damage, 
in  the  absence  of  special  damages,  would  be  the  diminution  of  the 
market  value.  Hodges  v.  Pine  Product  Co.,  135  Go.  134  (3),  138  (68 
S.  £.  1107,  33  L.  R.  A.  (N.  S.)   74,  21  Ann.  Cas.  1052). 

5.  If  the  proprietor  consented  to  the  location  and  the  manner  in  which 
the  bridge  and  embankment  were  constructed,  she  could  not  recover  for 
the  injury  resulting  from  diversion  of  the  water  on  to  her  premises. 

6.  In  an  action  for  damages  resulting  from  causes  indicated  in  the  fourth 
note,  where  it  appeared  that  the  plaintiff  saw  the  work  from  its  in- 
ception until  it  was  nearly  completed,  and  there  was  no  evidence  to 
show  that  the  railroad  company  or  its  agents  had  done  anything  to 
deceive  her,  it  was  erroneous,  after  instructing  the  jury  in  accordance 
with  the  ruling  announced  in  the  fifth  note,  to  qualify  such  instruction 
by  a  statement  to  the  effect  that  as  a  condition  to  non-liability  of  t!ie 
defendant  the  plaintiff  must  not  have  been  ''misled  or  deceived." 

Judgment  reversed.    All  the  Justices  concur, 
Febbuaby  27,  1913. 

Action  for  damages.    Before  Judge  Fite.    Murray  superior  court. 

August  4,  1911. 

D.  W,  Blair  and  C,  N,  King,  for  plaintiff  in  error. 

W,  E.  Mann,  J,  J.  Bates,  and  W,  C,  Martin,  contra. 
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Western  and  Atlantic  Eailroad  Company  v,  Summerour. 

Atkinson,  J.  1.  On  the  trial  of  an  action  for  damages  against  a  common 
carrier  for  negligence  in  the  transportation  of  certain  peaches  by  a 
railroad  company  from  Dalton,  Georgia,  to  Akron,  Ohio,  which  were 
alleged  to  have  arrived  at  destination  in  a  decayed  and  damaged  con- 
dition because  of  a  failure  of  the  carrier  to  properly  ice  the  cars  in 
which  the  peaches  were  shipped,  and  to  transport  them  within  a  reason- 
able time,  it  was  competent  for  a  witness  as  an  expert  to  give  in 
testimony  his  opinion  touching  the  cause  of  the  decay  of  the  peaches, 
who  also  testified  that  he  was  an  officer  in  a  company  of  commission 
merchants  who  were  "wholesale  jobbers  of  fruits  and  produce;  had 
been  engaged  in  purchasing  and  selling  peaches  for  ten  years  and 
handling  them  for  that  length  of  time;  was  familiar  with  the  various 
causes  which  caused  peaches  to  deteriorate  in  transit;  and  from  the 
condition  of  the  fruit,  if  deteriorated,  he  could  distinguish  between  the 
causes  of  such  deterioration." 

2.  Whether  goods  shipped  are  delivered  by  the  carrier  within  a  reasonable 
time  is  a  question  of  fact  for  the  jury,  and  depends  upon  the  facts  of 
each  case.  Columbus  d  Western  R,  Co.  v.  Flourrioy  d  Epping,  75  Oa. 
745.  Facts  of  the  character  mentioned  in  the  preceding  note,  where 
there  was  no  other  testimony  relating  to  the  experience  of  the  witness 
with  transportation  of  shipments  between  the  initial  point  and  the 
destination,  or  to  his  general  knowledge  of  the  transportation  business, 
were  not  sufficient*  to  authorize  the  witness,  as  an  expert  or  otherwise, 
to  give  in  evidence  his  opinion  of  what  would  amoimt  to  a  reasonable 
time  for  the  transportation  of  the  goods  so  shipped. 

3.  On  the  trial  of  an  action  of  the  character  mentioned  in  the  first  head- 
note,  upon  proof  that  the  goods  were  damaged  while  in  the  hands  of  the 
carrier  the  burden  of  proof  would  be  cast  upon  the  carrier  to  show  either 
that  it  was  free  from  negligence,  or  that  notwithstanding  its  negligence 
the  damage  occurred  without  its  fault;  that  is,  that  its  negligence  did 
not  contribute  to  the  damage.  Central  R,  Co.  v.  Hdsselkus  d  ^Stetoarty 
91  Go.' 382  (3),  385  (17  S.  E.  838,  44  Am.  St.  R.  37).  This  rule  was 
not  aptly  applied  by  the  judge  when  he  instructed  the  jury:  "I  charge 
you  that  if  the  fruit,  the  peaches,  were  in  good  condition  and  properly 
loaded,  that  if  the  plaintiff  has  shown  that,  and  has  shown  further 
that  they  reached  their  destination  in  a  damaged  condition,  that  the 
burden  of  proof  would  then  be  upon  the  railroad  company  to  show  either 
that  the  fruit  was  not  in  a  proper  condition  when  loaded,  or  was  not 
properly  loaded,  or  that  the  cars  were  properly  iced  and  shipped 
within  a  reasonable  time  and  reached  their  destination  in  a  reason- 
able time;  and  if  the  railroad  company  shows  this,  then  the  plaintiff 
can  not  recover.  Otherwise,  as  I  have  stated,  if  the  plaintiff  shows 
that  the  fruit  was  in  good  condition  and  properly  loaded,  and 
reached  the  destination  in  a  damaged  condition,  then  the  presump- 
tion would  be  against  the  defendant  company,  and  it  would  have 
to  show  either  that  the  fruit  was  not  in  good  condition,  or  that  it 
was  not  properly  loaded,  or  that  the  company  did  properly  ice  it  and 
shipped  it  in  a  reasonable  time,  and  that  it  reached  its  destination  in  a 
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reasonable  time,  in  order  to  defeat  the  recovery."  The  charge,  how- 
ever, was  not  subject  to  the  criticism  that  it  incorrectly  stated  "what 
proof  would  shift  the  burden  from  plaintiff  to  defendant."  The  in- 
accuracy of  the  charge  consists  in  stating  certain  specific  things  neces- 
sary to  be  done  by  defendant  in  order  to  support  the  burden  of  proof 
when  cast  upon  it.  The  specific  things  would  be  necessary  if,  under  all 
the  circumstances,  proper  diligence  required  them  to  be  done.  Whether 
so  required  would  be  for  decision  by  the  jury. 

4.  There  was  evidence  from  which  the  jury  might  have  foimd  that  the 
peaches  were  not  transported  within  a  reasonable  time,  and  arrived  at 
the  point  of  destination  in  a  damaged  condition,  one  car  arriving  on 
Saturday  too  late  for  the  market  of  that  day,  and  there  was  no  other 
market  until  Monday,  on  which  day  the  peaches  in  that  car  were  sold« 
It  was  inaccurate  to  instruct  the  jury:  *'Now,  gentlemen,  something 
has  been  said  about  markets  and  Sundays.  I  charge  you  that  it  is 
immaterial  when  the  markets  opened  and  closed,  or  whether  the  day  of 
arrival  or  the  day  thereafter  was  Sunday  or  a  legal  holiday.  The  rail- 
road company  is  not  bound  to  carry  the  peaches  for  any  particular  market 
or  upon  any  particular  day  of  the  week;  but  if  the  peaches  could  not 
be  sold  by  Weiner  Brothers  upon  arrival,  because  the  market  had 
closed,  or  because  the  next  day  was  Sunday,  then  the  railroad  company 
would  not  be  liable  for  that  reason,  provided  the  peaches  arrived  in  a 
reasonable  time  under  proper  refrigeration  on  the  way.  But,  gentlemen, 
if  you  find  that  they  did  not  arrive  in  a  reasonable  time,  or  were  not 
properly  refrigerated,  and  on  that  account  were  damaged,  and  arrived  on 
Saturday,  then  the  railroad  company  would  be  liable  for  the  condition 
they  were  in  on  the  following  Monday,  or  as  soon  thereafter  as  they 
could  be  sold."  The  general  rule  is:  "Where  a  carrier  fails  to  deliver 
goods  in  a  reasonable  time,  the  measure  of  damages  is  the  difference 
between  the  market  value  at  the  time  and  place  they  should  have  been 
delivered  and  the  time  of  actual  delivery."  Civil  Code,  |  2773.  The 
qualification  of  the  judge's  charge  contained  in  the  last  part  of  it,  to 
the  effect  that  the  defendant  would  be  liable  for  the  condition  that  the 
peaches  were  in  as  soon  after  Monday  ''as  they  oould  be  soldi"  was  too 
broad. 

5.  There  were  sufficient  allegations  in  the  petition  that  one  of  the  causes 
of  damage  to  the  peaches  was  failure  of  the  defendant  to  properly  ice 
the  cars.  Certain  grounds  of  the  motion  for  new  trial,  predicated  on 
the  absence  of  allegations  of  this  character  in  the  petition,  were,  there- 
fore, without  merit.        Judgment  reversed.    All  the  Justices  concur. 

Febbuaby  27,  1913. 

Action  for  damages.  Before  Judge  Pite.  Whitfield  superior 
court.    January  1,  1912. 

Tye,  Peeples  &  Jordan  and  Maddox,  McCamy  £  Shumate,  for 
plaintiff  in  error.    C.  D.  £  F.  K.  McCutchen,  contra. 


Digitized  by 


Google 


Oa.)  OCTOBER  TERM,  1912.  547 

Seaboard  Air-Line  Railway  v.  Davis  &  Brandon. 

Fish,  C.  J.  An  action  was  brought  against  a  railway  company,  based  on 
the  provisions  of  the  Civil  Code,  §§  2771  and  2772,  which  require 
common  carriers,  on  application  by  the  shipper,  to  trace  freight  which 
may  have  been  lost,  damaged,  or  destroyed,  and  to  inform  the  applicant 
in  writing,  within  thirty  days,  of  the  time,  place,  and  manner  of  the 
loss  or  destruction,  and  the  names  of  the  parties  and  their  official 
positions,  if  any,  by  whom  such  facts  can  be  established,  and  which 
provide  that  on  failure  to  do  so  the  carrier  shall  be  liable  for  the 
value  of  the  freight  lost,  damaged,  or  destroyed,  in  the  same  manner 
and  to  the  same  extent  as  if  such  loss,  damage,  or  destruction  occurred 
on  its  own  line.  Held,  that  while  the  liability  imposed  upon  a  railway 
company  for  failing  to  comply  with  the  provisions  of  such  code  sections 
is  in  the  nature  of  a  penalty,  as  damages  are  prescribed  for  such 
failure  (McCall  v.  Central  Railway  Company,  120  Oa,  602,  48  S.  E.  157), 
a  recovery  is  limited  to  the  value  of  the  freight  lost,  damaged,  or 
destroyed;  and  the  right  of  action  therefor  is  expressly  confined  to  the 
shipper,  consignee,  or  their  assigns.  It  follows  that  such  suit  is  not  a 
qui  tam  action  for  the  recovery  of  a  penalty  in  its  strict  and  technical 
sense,  and  therefore  is  not  subject,  as  to  limitation  of  time  within  which 
it  must  be  brought,  to  the  provisions  of  the  Civil  Code,  §  4370,  viz.: 
•*A11  actions  by  informers,  to  recover,  any  fine,  forfeiture,  or  penalty, 
shall  be  commenced  within  one  year  from  the  time  the  defendant's 
liability  thereto  was  discovered,  or  by  reasonable  diligence  could  have 
been  discovered."  25  Cyc.  1055.  It  does  not  appear  from  the  declara- 
tion that  the  action  was  barred.  The  court  did  not  err  in  overruling 
the  general  demurrer  to  the  petition,  nor  in  refusing  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur. 
Febbuaby  28,  1913. 

Action  for  damages.    Before  Judge  Conyers.     Camden  superior 

court.    January  6,  1912. 

Boiling  Whitfield,  for  plaintiff  in  error.    R.  D,  Meader,  contra. 


Walker  et  al,  v.  Walker  et  cU. 

Fish,  C.  J.  In  1881  an  owner  of  land  executed  a  deed  thereto.  ,  The 
grantees  mentioned  were  his  wife  and  their  four  children,  naming  them. 
The  recited  consideration  was  $10,  and  natural  love  and  affection.  After 
the  description  of  the  property  the  deed  proceeded  as  follows:  *'To 
have  and  to  hold  the  said  tract  of  land  unto  them,  the  said  [wife  and 
children,  naming  them]  their  heirs  and  assigns,  together  with  all  and 
singular  the  rights,  members,  and  appurtenances  thereof,  to  the  same 
belonging,  to  their  own  proper  use  and  benefit  forever  in  fee  simple. 
Provided  nevertheless,  that  said  tract  of  land  herein  granted  shall  not 
be   sold,  unless  for   the  purpose   of   division   of   same   as   hereinafter 
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specified,  by  said  parties  of  the  second  part,  except  upon  application 
to  the  Superior  Court  of  said  county  by  the  said  [wife],  if  in  life,  and 
all  such  children  who  shall  be  living  and  shall  have  attained  their 
majority  at  the  time  of  such  application,  and  upon  leave  granted  by 
the  judge  of  said  court  for  such  sale,  and  provision  made  by  said  judge 
for  the  reinvestment  of  the  proceeds  of  said  sale  in  an  estate  of  like 
nature  with  the  one  herein  created;  and  provided  further,  that  the 
corpus  of  the  estate  granted  by  this  deed,  or  arising  from  reinvestment 
above  mentioned,  shall  not  be  encroached  upon,  nor  shall  division  of 
the  same  be  made  until  the  said  [wife]  shall  have  died,  and  all  of  said 
children  who  may  live  for  so  long  have  attained  their  majority;  and 
provided  further,  that  if  at  the  time  of  the  said  division  any  of  the 
parties  of  the  second  part  shall  have  died  leaving  no  children  or  de- 
scendant of  children,  then  the  share  of  said  party  or  parties  shall  be 
divided  among  those  of  said  parties  of  the  second  part  living  at  said 
time,  share  and  share  alike;  but  if  said  deceased  party  shall  have  left 
a  child  or  children  or  descendant  of  children,  then  said  child  or  children 
or  descendant  of  children  to  take  the  share  of  their  deceased  ancestor." 
Then  followed  a  clause  warranting  the  premises  to  the  grantees  by 
name.  Held : 
L  The  deed  created  no  trust  estate. 

2.  Such  deed  did  not  create  a  life-estate  in  the  wife  with  remainder  over 
to  the  children. 

3.  It  conveyed  the  land  in  fee  to  the  wife  and  children  named,  with  a 
provision  that  no  division  of  the  property  should  be  made  imtil  after 
the  death  of  the  wife  and  the  majority  of  the  children  ^ho  might  live 
to  reach  majority.  The  fee  conveyed  was  subject  to  be  divested  as  to 
any  grantee  who  might  die  before  the  time  for  division  arrived.  If  at 
the  time  fixed  for  such  division  any  grantee  should  be  dead,  leaving  no 
children  or  descendant  of  children,  the  share  of  such  deceased  grantee 
was  to  be  divided  among  those  of  the  other  grantees  who  should  then 
be  living,  share  and  share  alike^  If  the  party  so  having  died  left  a 
child  or  children  or  descendant  of  children,  then  such  child  or  children 
or  descendant  of  children  should  take  the  share  of  their  deceased 
ancestor. 

4.  Under  the  rule  prescribed  by  the  code  of  this  State,  if  two  clanses  in 
a  deed  be  utterly  inconsistent,  the  former  must  prevail,  but  the  in- 
tention of  the  parties,  from  the  whole  instrument,  should,  if  possible, 
be  ascertained  and  carried  into  effect.     Civil  Code,  §  4187. 

5.  Where,  after  the  four  children  of  the  grantor  had  become  of  age,  they 
and  their  mother  joined  in  making  a  warranty  deed,  upon  a  valid  con- 
sideration, they  could  not  afterward  repudiate  such  deed  and  reclaim 
the  property  on  the  ground  that,  under  the  deed  from  the  original 
grantor  to  them,  they  did  not  have  authority  to  make  such  conveyance. 
They  were  estopped  from  so  doing.  Spalding  v.  Origg,  4  On,  75,  85; 
Boisclair  v.  Jone8,  36  Oa,  499;  Allen  V.  Latkrop  d  Co.,  46  Go.  133,  137; 
Beard  Y.  White,  120  Ga,  1018  (6),  1019  (48  S.  E.  400);  Civil  Code, 
I  4189. 

6.  As  between  the  parties,  a  deed  made  as  stated  in  the  preceding  head- 
note  conveyed  all  of  the  title  and  interest  which  the  grantors  therein 
owned  in  the  land. 
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7.  As  between  a  grantor  and  grantee  the  payment  of  a  debt  of  the  former, 
though  barred  by  the  statute  of  limitations,  furnishes  a  valid  con- 
sideration for  the  making  of  a  deed  by  the  debtor  to  the  holder  of  the 
indebtedness.  Jenkins  v.  German  Lutheran  Congregation,  58  €fa,  125; 
Uaina  d  Jones  v.  Wilder ,  58  Qa,  178  (3). 

<a)  The  provision  of  the  code  which  deciares  that  a  wife  can  not  bind  her 
separate  estate  for  the  debts  of  her  husband  does  not  affect  the  power 
of  a  widow  to  contract  with  reference  to  such  debts  after  his  death. 
Mize  V.  Hawkins,  54  Qa,  600. 

<6)  The  evidence  showed  a  sufficient  consideration  to  support  the  convey- 
ance by  the  children  who  joined  with  their  mother  in  executing  the 
deed. 

<o)  A  contract  will  not  be  set  aside  on  the  ground  of  fraud  in  its  pro- 
curement, at  the  instance  of  one  who  lias  neither  restored  nor  offered  to 
restore  the  fruits  thereof.  Petty  v.  Brunswick  d  Western  Ry,  Co,,  109 
Ga,  666  (5),  676  (36  S.  E.  82). 

8.  None  of  the  numerous  assignments  of  error  upon  rulings  made  pending 
the  trial  furnish  sufficient  grounds  for  a  reversal 

9.  As  between  the  parties  to  the  litigation,  there  was  no  error  in  directing 
a  verdict,  as  stated  in  the  bill  of  exceptions  and  assigned  as  error. 

Judgment  on  the  main  hill  of  ewceptions  affirmed;  oross-bUl  of  exceptions 
dismissed.    AU  the  Justices  concur. 

Febbuabt  28,  1918. 

Equitable  petition.  Before  Judge  Ellis.  Folton  saperior  court. 
November  23,  1911. 

Oreen,  TiUon  &  McKinney  and  Eosser  &  Brandon,  for  plaintiffs. 

Z.  D.  Harrison,  Tye,  Peeples  &  Jordan,  and  (7.  P.  Ooree,  for 
defendants. 


SOUTHERX  RAILWAY  COMPANY  v.  HILL. 

1.  In  a  suit  by  the  administrator  of  a  deceased  employee  against  a  railway 
company,  to  recover  damages  for  the  alleged  wrongful  death  of  the 
employee,  brought  under  the  act  of  Congress  of  April  22,  1908,  com- 
monly known  as  the  employer's  liability  act,  it  is  not  error  to  instruct 
the  jury  that  if  both  the  plaintiff's  intestate  and  the  railway  company 
by  their  negligence  contributed  to  the  former's  death,  the  plaintiff 
nevertheless  would  be  entitled  to  recover  damages,  though  the  damages 
would  be  diminished  in  proportion  to  the  negligence  attributable  to  the 
decedent. 

2.  The  measure  of  damages  in  an  action  founded  upon  the  act  of  Congress, 
known  ail  the  employer's  liability  act,  brought  by  the  administrator  of 
a  deceased  employee  for  the  benefit  of  the  employee's  widow  and 
children,  is  the  pecimiary  loss  which  they  sustain.  The  charge  to  the 
jury  on  the  measure  of  damages  was  erroneous,  in  that  a  recovery  was 
permitted,  not  only  for  the  pecuniary  loss  sustained  ty  the  wife  and 
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children,  but  also  for  an  ezoess  of  the  decedent's  earnings  during  his  ex- 
pectancy of  life. 

3.  A  charge  that  the  care  required  by  the  defendant  and  its  employees  in 
the  particulars  in  which  they  are  charged  to  have  been  negligent  is 
ordinary  care,  and  that  ordinary  care  is  that  care  which  a  prudent 
railway  company,  acting  through  itself  or  its  employees  or  agents, 
would  exercise  under  the  same  or  similar  circumstances,  contains  an 
inaccurate  definition  of  ordinary  care. 

4.  There  was  no  error  in  declining  the  request  to  charge  relating  to  the 
duty  of  the  plaintiff's  intestate  in  approaching  the  switch  from  which 
his  train  was  derailed,  where  a  clear  hand  signal  was  given  as  against 
a  fixed  signal. 

5.  Where  the  general  charge  covers  all  the  substantial  issues  of  the  case, 
it  is  not  ground  for  a  new  trial  that  the  court  omits  to  charge  the  law 
relating  to  certain  specific  evidence,  when  no  appropriate  written  request 
is  made  for  such  an  instruction. 

6.  The  testimony  to  which  objection  was  taken  illustrated  the  issue  made 
by  the  pleadings,  that  the  device  for  turning  the  switches  was  defective 
in  construction,  and  also  was  in  such  disrepair  as  to  be  unreliable  in 
turning  the  switch. 

Febbuabt  28,  1913. 

Action  for  damages.  Before  Judge  Bell.  Fulton  snperior  court. 
January  29,  1912. 

McDaniel  &  Black  and  E.  A.  Neely,  for  plaintiff  in  error. 

Reuben  R.  Arnold,  contra. 

Beck,  J.  The  action  was  by  Lillian  D.  Hill  as  administratrix 
of  William  H.  Hill,  against  the  Southern  Railway  Company,  to 
recover  damages  for  the  alleged  wrongful  death  of  her  intestate, 
who  at  the  time  of  his  death  was  an  engineer  in  the  service  of  the 
defendant.  The  petition  contained  three  counts,  and  the  case  was 
tried  on  that  coimt  which  predicated  liability  on  the  act  of  Con- 
gress of  1908  (35  Stat.  65),  commonly  known  as  the  Federal  em- 
ployer's liability  act.  The  deceased  employee  left  a  widow  and 
three  children.  He  was  instantly  killed,  and  his  death  was  caused 
by  his  engine  being  overturned  by  a  derail  switch,  as  a  result  of  the 
alleged  negligence  of  the  defendant.  A  verdict  was  returned  for 
the  plaintiff,  and  the  court  refused  to  set  it  aside  on  motion  for 
new  trial  made  hy  the  defendant. 

1.  Exception  is  taken  to  certain  instructions  relating  to  the  con- 
sequences of  mutual  negligence  on  the  part  pf  the  plaintiflPs  in- 
testate and  the  defendant.  The  court  charged  broadly  that  if  both 
the  plaintiff's  intestate  and  the  railway  company  by  their  negligence 
contributed  to  the  former's  death,  the  plaintiff  nevertheless  would 
be  entitled  to  recover  damages,  though  the  damages  would  be 
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diminished  in  proportion  to  the  negligence  attributable  to  the  de- 
cedent. The  railway  company  contends  that  there  could  be  no  re- 
covery unless  the  negligence  of  the  railway  company  was  greater 
than  that  of  the  plaintiflPs  intestate,  and  that  the  instructions  on 
this  subject  were  faulty  because  of  the  lack  of  this  qualification. 

The  doctrine  of  comparative  negligence  was  unknown  to  the  com- 
mon law.  Courts  of  admiralty  refused  to  follow  the  common-law 
rule  that  the  injured  party^s  contributory  negligence  barred  a  re- 
covery, and  applied  the  rule  that  where,  in  the  case  of  collision 
of  two  vessels,  both  are  at  fault,  though  not  in  equal  degree,  the 
loss  will  not  be  allowed  to  fall  solely  upon  one,  but  the  damages  will 
be  apportioned  between  them  as  to  the  comparative  degree  of  fault 
of  each.  1  Thompson  on  Negligence,  §  286.  It  is  quite  evident 
that  the  act  of  Congress  was  intended  to  break  away  from  the  harsh 
rule  of  the  common  law,  and  adopt  a  more  equitable  plan  in  the 
distribution  of  damages  caused  by  the  mutual  negligence  of  the 
parties.  The  statute  allows  a  recovery  "for  such  injury  or  death 
resulting  in  wholfe  or  in  part  from  the  negligence  of  the  oflBcers, 
agents,  or  employees  of  the  carrier,*^  and  provides  that  "the  fact 
that  the  employee  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negligence  attributable 
to  such  employee."  The  statute  contains  three  propositions  which 
stand  out  in  bold  relief :  the  first  is,  that  a  carrier  is  liable  for  the 
injury  or  death  of  an  employee  resulting  in  part  from  the  carrier's 
negligence;  secondly,  the  employee's  contributory  negligence  does 
not  cut  off  the  right  of  action;  and,  thirdly,  there  is  to  be  a  diminu- 
tion of  damages  in  proportion  to  the  employee's  negligence.  It 
would  seem  that  the  clear  intent  of  Congress  was  to  allow  some 
damages  for  every  injury  or  death  caused  by  the  carrier's  negli- 
gence; to  adopt  an  approximation  of  the  rule  of  the  admiralty 
courts.  The  Georgia  statute  respecting  an  apportionment  of  dam- 
ages in  cases  of  mutual  negligence,  though  somewhat  similar,  has 
received  a  construction  different  from  that  we  give  to  the  congres- 
sional act.  It  has  been  construed  to  mean  that  where  the  injury 
is  the  result  of  mutual  negligence,  there  can  be  no  recovery  unless 
the  person  inflicting  the  injury  is  more  in  fault  than  the  one  who  is 
injured.  This*  construction  was  reached  in  order  to  harmonize 
several  cognate  sections  of  the  Civil  Code.     The  act  of  Congress 
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diflEers  from  our  legislation  on  this  subject  in  essential  respects, 
and  especially  prior  to  our  recent  act  of  1909  (Acts  of  1909,  p.  7). 
The  interpretation  given  to  the  act  of  1908  seems  to  be  borne  out 
by  a  comparison  with  the  former  act  of  June  11,  1906,  as  they 
both,  cover  substantially  the  same  subject-matter.  In  the  act  of 
1906  it  was  provided  that  "the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall  not  bar  a  recovery 
where  his  contributory  negligence  was  slight  and  that  of  the  em- 
ployer was  gross  in  comparison,  but  the  damages  shall  be  dimin- 
ished by  the  jury  in  propori;ion  to  the  amount  of  negligence  attri- 
butable to  such  employee."  The  8th  section  of  the  act  of  1908  con- 
tains a  saving  clause,  that  it  was  not  to  affect  the  prosecution  of  any 
pending  proceeding  or  right  of  action  under  the  act  of  1906.  The 
superseded  act  permitted  a  comparison  of  the  negligence  of  both 
parities,  not  only  as  affecting  the  granting  of  damages,  but  also  as 
a  bar  to  the  action  where  the  negligence  of  the  carrier  was  slight 
and  that  of  the  employee  was  gross.  The  radical  difference  be- 
tween the  two  acts  reflects  the  congressional  purpose  to  abandon  the 
principle  of  the  former  for  that  of  the  latter.  In  view  of  what 
has  been  said,  we  do  not  think  the  court  misconstrued  the  act  in  the 
instruction  complained  of. 

2.  Exception  is  taken  to  the  charge  respecting  the  measure  of 
damages.  The  court  instructed  the  jury,  "that  two  elements  enter 
into  the  assessment  of  damages  under  the  act  of  Congress :  fiirst,  if 
the  next  of  kin  are  dependent  and  if  the  deceased  contributed 
money  to  such  next  of  kin,  then  the  amount  of  such  contributions, 
so  far  as  the  jury  find  that  the  next  of  kin  would  receive  the  same 
during  the  expectancy  of  the  life  of  the  deceased,  are  recoverable 
and  should  be  reduced  to  their  present  cash  value;  the  second 
element  entering  into  the  recovery  is,  that  if  the  deceased  had  net 
earnings  in  excess  of  what  was  contributed  to  the  next  of  kin,  if 
anything  was  so  contributed,  then  such  net  earnings  in  excess  of 
this  sum  as  the  jury  find  the  deceased  would  likely  have  earned 
duripg  his  expectancy  of  life,  and  would  have  accumulated  at  the 
time  of  his  death,  can  be  recovered;  but  you  would  also  have  to 
reduce  them  to  their  present  cash  value.'*  The  evident  purpose  of 
Congress  in  enacting  the  employer's  liability  act  of  1908  was  to  give 
a  right  of  action,  in  case  of  the  death  of  the  employee  by  wrongful 
act,  to  certain  relatives  dependent  upon  the  employee,  for  the  loss 
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and  financial  damage  resulting  from  his  death.  The  distinction 
between  the  parties  to  sue  and  the  parties  to  be  benefited  is  made 
plain.  The  suit  must  be  in  the  name  of  the  personal  representative 
of  the  deceased,  but  the  recovery  is  not  for  the  general  estate  of 
the  decedent,  but  solely  for  the  benefit  of  dependent  relatives.  Am. 
E.  Co.  of  Porto  Eico  v.  Birch,  224  U.  S.  647  (32  Sup.  Ct.  603,  56 
L.  ed.  879).  The  damages  recoverable  for  the  benefit  of  a  sur- 
viving widow  and  children  by  the  personal  representative  of  the 
deceased  employee  are  for  the  pecuniary  loss  which  they  sustain. 
"There  is  no  hard  and  fast  rule  by  which  pecuniary  damages  may 
be  measured  in  all  cases.  A  minor  child  sustains  a  loss  from  the 
death  of  a  parent,  of  a  different  kind  from  that  of  wife  or  husband 
from  the  death  of  the  spouse ;  while  the  former  is  capable  of  definite 
valuation,  the  latter  is  not.^'  Michigan  Central  Eailrpad  Company 
V.  Vreeland,  227  U.  S.  69  (33  Sup.  Ct.  192).  As  was  said  by 
Lurton,  J.,  in  the  opinion:  "This  cause  of  action  is  independent 
of  any  cause  of  action  which  the  decedent  had,  and  includes  no 
damages  which  he  [the  employee]  might  have  recovered  for  his 
injury  if  he  had  survived.  It  is  one  beyond  that  which  the  de- 
cedent had — one  proceeding  upon  altogether  different  principles. 
It  is  a  liability  for  the  loss  and  damage  sustained  by  relatives 
dependent  upon  the  decedent.  It  is  therefore  a  liability  for  the 
pecuniary  damage  resulting  to  them,  and  for  that  only.*'  The 
jury  were  improj)erly  instructed  as  to  the  estimation  of  damages. 
They  were  told  that  damages  not  only  were  recoverable  for  the 
benefit  of  the  surviving  widow  and  children,  but,  in  case  the  net 
earnings  of  the  deceased  were  in  excess  of  this  sum,  that  such  ex- 
cess was  also  recoverable  by  the  administrator  of  the  deceased  em- 
ployee. Under  the  evidence  this  charge  was  harmful,  and  requires 
a  new  trial. 

3.  Exception  is  taken  to  this  instruction:  "I  charge  you  that 
negligence  is  an  omission  to  exercise  the  care  which  the  law  requires 
in  a  particular  case.  The  care  required  by  the  defendant  and  its 
employees  in  this  case,  in  the  particulars  in  which  they  are  charged 
to  have  been  negligent,  is  ordinary  care;  and  ordinary  care  is  that 
care  which  a  prudent  railway  company,  acting  through  itself  or  its 
employees  or  agents,  would  exercise  under  the  same  or  similar  cir- 
cumstances. The  omission  of  this  standard  of  ordinary  care  in  a 
given  case  by  the  defendant  or  its  employees  where  such  care  is 
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required  would  be  .negligence.**  The  vice  is  alleged  to  consist  in 
fixing  as  the  standard  of  due  care  that  exercised  by  "a  prudent 
railway  company"  under  similar  circumstances.  Our  code  defines 
ordinary  diligence  as  "that  care  which  every  prudent  man  takes  of 
his  own  property  of  a  similar  nature.*'  Civil  Code,  §  3471.  That 
definition  is  contained  in  the  chapter  pertaining  to  "Bailments," 
but  has  served  as  the  basis  of  a  formula  that  ordinary  care  is  that 
degree  of  care  which  is  exercised  by  ordinarily  prudent  persons 
under  the  same  or  similar  circumstances.  Ordinary  care  is  a^  rela- 
tive term,  and  what  is  ordinary  care  is  to  be  measured  by  the  nature 
of  each  particular  case,  and  can  not  be  determined  abstractly.  A 
railroad  corporation,  considered  as  a  legal  fiction,  is  an  abstraction ; 
but  looked  at  from  the  point  of  an  aggregation  of  persons  using 
certain  instrumentalities  and  engaged  in  the  performance  of  a 
particular  act,  it  becomes  a  concrete  entity.  When  we  speak  col- 
loquially of  a  railroad  company  doing  a  particular  act,  we  have  in 
mind,  and  are  understood  to  mean,  that  the  act  is  being  performed 
by  the  agents  of  the  company.  The  standard  of  ordinary  care  is 
not  what  a  prudent  railroad  company,  or  a  prudent  industrial  cor- 
poration, or  a  prudent  merchant,  or  a  prudent  manufacturer  would 
have  done  under  given  circumstances,  but  it  is  that  care  which 
ordinarily  prudent  men  engaged  in  the  particular  act  complained  of 
would  have  exercised.  The  jury  may  have  understood  the  reference 
to  the  care  exercised  by  a  prudent  railway  company  as  that  care 
which  ordinarily  prudent  men,  acting  for  and  in  behalf  of  the  com- 
pany, would  exercise  under  the  same  or  similar  circumstances,  or 
they  may  have  fixed  some  artificial  standard  of  what  they  con- 
sidered would  have  been  the  duty  of  a  "prudent  railroad  company.** 
Inasmuch  as  a  new  trial  is  granted,  we  do  not  feel  called  upon  to 
decide  whether  this  inaccurate  definition  of  itself  would  require  a 
new  trial. 

4.  The  defendant  offered  in  evidence  certain  rules  promulgated 
for  the  conduct  of  the  enginemen  and  trainmen.  One  of  these 
rules  declared  that  "enginemen  and  trainmen  must  not  accept 
clear  hand  signals  as  against  fixed  signals  until  they  are  fully  in- 
formed of  the  situation  and  know  that  they  are  protected.  Where 
fixed  signals  are  in  operation,  trainmen  must  not  give  clear  hand 
signals  against  them.**  There  was  conflicting  testimony  ccHicem- 
ing  compliance  with  the  quoted  rule  by  the  decedent  at  the  time  he 
received  his  fatal  injury,  and  the  witnesses  differed  as  to  their  in- 
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terpretation  of  the  requirement  of  the  rule  as  to  following  a  hand 
signal  as  against  a  fixed  signal  under  the  situation  presented  just 
before  the  derailment.  The  court  was  requested  in  writing  to 
charge,  that  if  the  plaintiflPs  intestate  upon  approaching  the  switch 
from  which  his  train  was  derailed,  causing  his  death,  received  a 
hand  signal  as  against  the  fixed  signal,  it  was  incumbent  upon  the 
'  deceased  to  fully  inform  himself  of  the  situation  and  know  that  he 
was  protected,  and  that  if  he  failed  to  do  this  he  would  be  guilty  of 
negligence.  A  railroad  company  may  promulgate  reasonable  rules 
for  the  protection  of  its  employees ;  and  an  employee  to  whom  the 
rule  applies  and  who  has  notice  of  the  conditions  which  the  rule 
was  framed  to  meet,  existing  at  the  time,  is  bound  to  comply  with 
them.  If  the  quoted  rule  is  to  be  interpreted  as  requiring  an  en- 
gineman  who  is  confronted  with  conflicting  signals  to  so  fully  in- 
form himself  that  he  must  absolutely  know  that  he  is  protected 
before  proceeding,  then  such  rule  would  be  unreasonable.  But  if 
the  rule  be  interpreted  as  requiring  of  the  engineman  ordinary 
care  to  fully  inform  himself  of  the  situation  and  thus  acquire 
knowledge  that  he  is  protected,  the  rule  would  be  reasonable. 
Giving  the  rule  a  reasonable  construction,  the  request  to  charge, 
which  required  of  the  deceased  absolute  knowledge  of  the  situation, 
was  not  adjusted  to  the  rule  and  was  properly  refused. 

6.  The  defendant  submitted  in  evidence  certain  rules  intended 
for  the  regulation  of  the  conduct  of  its  employees  in  the  manage- 
ment of  trains,  and  complains  that  the  court  omitted  to  construe 
and  apply  them  to  the  particular  facts  of  the  case.  The  court^s 
charge  was  comprehensive  of  every  issue  involved ;  and  under  such 
circumstances,  if  the  defendant  desired  such  instructions,  it  was  its 
duty  to  have  presented  timely  appropriate  requests  therefor. 

6.  It  was  material  to  inquire  in  this  case  whether  the  de- 
fendant was  negligent  in  having  a  defective  device  for  operating  the 
derail  switch.  A  witness  testified  that  the  device  had  failed  on 
several  occasions  to  operate  the  switch.  There  was  an  objection 
that  the  injury  occurred  something  over  a  year  after  the  witness* 
observed  the  device,  and  that  the  condition  at  that  time  did  not 
illustrate  its  condition  at  the  time  of  the  accident.  The  testimony 
illustrated  the  question  whether  the  defect  was  structural,  and 
whether  the  device  was  so  worn  out  at  the  time  of  the  accident  as 
that  it  would  not  throw  the  switch  as  charged  in  the  petition. 
Judgment  reversed.    All  the  Justices  concur. 
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Johnston  v.  Town  of  Palmetto  et  oJ. 

Atkinson,  J.  1.  Where  a  plaintiff  seeks  to  enjoin  a  municipality  from 
interfering  with  his  placing  an  obstruction  in  a  street  opened  and  used 
as  such,  on  the  ground  that  he  has  the  superior  title,  the  burden  is  on 
him  to  show  such  superior  title. 

2.  When  a  street  is  referred  to  in  a  grant  or  other  conveyance,  the  way  as 
opened  and  actually  used,  rather  than  as  formerly  existing,  is  to  be 
construed  to  be  the  boundary  intended  by  the  parties.  6  Cyc  907;  4 
Am.  S  Eng.  Enc.  Law,  815. 

3.  On  the  issue  as  to  the  location  of  a  street,  parol  evidence  is  competent 
to  show  that  the  particular  place  was  used  as  a  street  by  the  public. 

4.  In  view  of  the  evidence  in  this  case,  while  there  may  have  been  some 
inaccuracies  in  the  charge,  they  do  not,  in  the  light  of  the  rulings  an- 
nounced in  the  preceding  notes,  require  a  reversaL 

Judgment  affirmed.    AU  the  Juatioea  concur. 
Febbuabt  28,  1913. 

Equitable  petition.  Before  Judge  Gilbert  Campbell  superior 
court.    November  10,  1911. 

P.  n.  Brewster,  Claude  0,  Smith,  and  J.  F,  Oolightly,  for  plain- 
tiff.   C.  S.  Reid  and  W.  C.  Wright,  for  defendants. 


CITY  OF  DALTOX  r.  HUMPHRIES. 

1.  Where  suit  was  brought  against  a  city  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  city  in  digging  and  keeping  open 
a  ditch  in  the  public  streets,  resulting  in  an  injury  to  plaintiff  by 
reason  of  the  horse  which  he  was  driving  falling  therein,  and  where 
the  defendant  denied  that  it  was  negligent,  or  that  the  open  ditch  was 
the  proximate  cause  of  the  injury,  but  insisted  that  the  proximate  cause 
was  that  the  plaintiff  negligently  caught  the  horse  by  the  bridle  after 
he  had  fallen  into  the  ditch  and  had  come  out,  and  the  horse  kicked  and 
caused  the  injury  to  plaintiff,  the  court  should  have  instructed  the 
jury  that  if  it  was  shown  that  the  city  had  caused  the  ditch  to  be  dug 
and  thus  created  the  situation  of  peril,  and  the  plaintiff  put  himself  in 
a  position  of  danger  relative  thereto,  it  was  a  question  of  fact  for  the 
jury  to  say,  under  all  the  evidence,  whether  he  acted  with  ordinary  care 
and  prudence,  and  what  the  proximate  cause  of  the  injury  was. 

2.  Where  there  is  a  conflict  in  the  testimony  as  to  a  material  issue  in  the 
case  on  trial,  it  is  error  to  instruct  the  jury  that  "You  may  believe 
that  witness  or  those  witnesses  who  have  the  best  means  of  knowing 
the  facts  about  which  he  or  she  testifies,  and  the  least  inducement  to 
swear  falsely,"  without  the  qualification  that  the  witnesses  in  all  other 

respects  are  found  to  be  equally  credible. 

3.  The  general  rule  is  that  isolated  acts  of  negligence,  similar  to  the  one 
complained  of,  can  not  be  shown.     Accordingly  it  was  error,  on  the 
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trial  of  a  suit  against  a  city  for  damages,  brought  by  one  who  was 
alleged  to  have  been  injured  by  the  falling  of  a  horse  into  an  open  ditch 
dug  in  a  public  street  of  a  city,  without  the  placing  of  a  sufficient 
number  of  signal  lights  (but  two  being  placed)  to  warn  travelers  of 
the  danger,  to  allow  a  witness  to  testify  that  a  few  days  prior  to  the 
injury  he  had  passed  the  ditch  and  noticed  only  two  lights. 

4.  It  was  likewise  error  to  permit  a  witness  for  the  plaintiff,  where  it  was 
not  shown  what  was  the  general  custom  of  using  red  lights  on  open 
ditches  in  cities,  to  testify  that  **  Wherever  we  see  a  red  light,  it  means 
for  you  not  to  drive  over  that  red  light;  and  if  they  were  30,  40,  or  50 
feet  apart,  that  means  for  you  to  drive  between  them." 

5.  In  a  suit  by  one  against  a  city  to  recover  da^nages  for  injuries  sus- 
tained by  the  plaintiff  while  he  and  two  companions  were  being  driven 
by  one  of  these  two,  with  his  consent,  in  a  buggy  drawn  by  a  horse, 
which  went  into  an  open  ditch  dug  by  the  city,  where  the  city  had 
sought  to  warn  the  traveling  public  of  the  danger  by  signal  lights, 
there  being  evidence  to  warrant  such  instruction,  it  was  error  to  fail 
to  charge  the  jury  on  the  subject  of  whether  the  driver  was  negligent, 
and,  if  so,  whether  that  negligence  was  the  proximate  cause  of  the 
injury. 

6.  A  juror  is  not  disqualified  to  try  a  case  where  he  is  the  nephew  of  one 
whose  wife  is  a  sister  of  the  mother  of  a  plaintiff  in  another  suit 
growing  out  of  the  same  transaction  as  the  one  on  trial.  Such  a  family 
connection  did  not  bring  such  juror  within  the  prohibited  degrees  of 
kinship  and  disqualify  him  for  jury  service  in  the  plaintiff's  case. 

(a)  Where  the  court  asked  all  of  the  jurors  whether  any  of  them  were 
related  by  blood  or  marriage  in  any  way  to  the  plaintiff,  or  to  two 
other  persons  who  had  similar  suits  against  the  defendant,  growing  out 
of  the  same  transaction,  it  is  not  cause  for  a  new  trial  that  one  of 
the  jurors  trying  such  case,  and  who  was  not  related  to  the  plaintiff, 
remained  silent. 

7.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

Febbuabt  28,  1913. 

Action  for  damages.  Before  Judge  Fite.  WTiitfield  superior 
court.    January  19,  1912. 

M.  0.  Tarver,  for  plaintiflE  in  error. 

Maddox,  McCamy  &  Shumate,  contra. 

Hill,  J.  Humphries  brought  suit  against  the  City  of  Dalton, 
alleging  that  while  driving  along  one  of  the  principal  streets  of 
the  city,  in  company  with  two  others,  the  horse  and  buggy  went 
into  a  ditch  which  had  been  dug  and  left  unprotected  by  the  city. 
The  plaintiff  sustained  injuries,  and  the  suit  was  to  recover  dam- 
ages. The  material  allegations  of  the  petition  were  denied  by  the 
defendant.  A  verdict  for  the  plaintiff  was  rendered.  A  motion  for 
a  new  trial  having  been  overruled,  the  defendant  excepted. 

1.    Error  is  assigned  upon  the  following  charge  of  the  court: 
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"If  you  find  from  the  evidence  that  the  plaintiff  was  thrown  from 
the  buggy  as  he  contends,  and  those  in  the  buggy  were,  in  a  danger- 
ous condition,  and  he  took  hold  of  the  horse  for  the  purpose  of  ex- 
tricating them  from  such  condition  and  preventing  them  from 
being  injured,  and  in  doing  so  he  was  injured  by  the  horse  then 
and  there,  as  he  contends,  he  would  be  entitled  to  recover,  if  he 
was  without  fault,  and  the  defendant  was  at  fault  in  not  keeping  its 
streets  at  that  place  in  a  reasonably  safe  condition ;  but  if  after  he 
was  thrown  from  the  buggy,  and  those  in  the  buggy  were  not  in  a 
dangerous  condition  and  the  plaintiff  knew  it,  or  ought  to  have 
known  it,  and  he  took  hold  of  the  horse  and  was  hurt  thereby,  he 
can  not  recover  for  the  injury  done  by  the  horse/'  It  is  insisted 
that  if  the  plaintiff  left  the  buggy  in  safety  and  attempted  to  stop 
the  horse,  as  he  insisted  he  did,  and  was  injured  by  the  horse,  the 
alleged  negligence  of  the  city  was  not  the  proximate  cause  of  his 
injury,  and  he  would  not  in  that  event  be  entitled  to  recover. 
While  the  charge  complained  of  was  not  entirely  accurate,  we  can 
not  say  that  it  is  cause  for  reversal.  The  court  should  have  sub- 
mitted to  the  jury  the  question  whether  or  not  the  plaintiff  was 
without  fault,  and  the  defendant  was  at  fault,  under  all  the  circum- 
stances, and  should  not  have  instructed  the  jury  as  he  did  in  the 
latter  portion  of  the  charge  above  quoted.  This  objection,  however, 
was  not  urged  in  the  motion.  If  the  city  caused  the  situation  of 
peril— caused  the  ditch  to  be  dug,  and  thus  created  the  emergency, 
and  the  plaintiff  put  himself  in  a  position  of  danger,  it  was  a  ques- 
tion for  the  jury  to  say,  under  all  the  evidence,  whether  he  acted 
with  ordinary  care  and  prudence,  and  what  was  the  proximate 
cause  of  the  injury.  L.  £  N.  R.  Co.  v.  Cline,  136  Oa.  863,  865 
(72  S.  E.  405) ;  Wilson  v.  Central  Railway  Co.,  132  Oa.  215. 

2.  Error  is  assigned  upon  the  following  charge  of  the  court: 
"Then,  gentlemen,  in  determining  what  weight  you  will  give  the 
evidence  of  the  witnesses,  any  and  all  of  them,  you  may  look  to 
them  as  they  appear  upon  the  stand,  take  their  manner  of  testify- 
ing, their  interest  or  want  of  interest  in  the  case,  their  feeling, 
prejudice,  bias,  relationship  to  the  parties  and  to  the  case,  or  any- 
thing of  the  kind  that  may  appear  from  the  evidence,  and  you  may 
believe  that  witness  or  those. witnesses  who  have  the  best  means  of 
knowing  the  facts  about  which  he  or  she  testifies,  and  the  least 
inducement  to  swear  falsely;  and  with  these  rules  determine  what 
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the  truth  of  the  evidence  is,  and  let  your  verdict  speak  the  truth 
as  you  may  find  it/*  On  substantially  the  same  charge  as  the  one 
complained  of  here,  this  court  held.  In  the  case  of  Nashville,  Chat- 
tanooga &  8t.  Louis  Railway  v.  Hubble,  139  Oa.  300  (76  S.  E. 
1009),  that  it  was  "error  to  instruct  the  jury  that  they  *may  believe 
that  witness  or  those  witnesses  who  have  the  best  means  of  know- 
ing the  facts  about  which  he  or  she  testifies,  and  the  least  induce- 
ment to  swear  falsely,'  without  a  qualification  that  the  witnesses  in 
all  other  respects*  are  found  to  be  equally  credible."  The  ruling 
in  that  case  is  controlling  on  the  question  pres^ited  to  us  for 
decision  in  this.  The  error  was  harmful  in  the  present  case, 
and  will  cause  a  reversal.  There  was  a  conflict  in  the  evidence  on 
the  question  as  to  whether  the  plaintiflE  and  the  defendant  were 
each  negligent.  The  testimony  of  plaintiffs  witnesses  tended  to 
show  that  there  were  only  two  lanterns,  or  signal  lights,  on.  the 
ditch— one  at  each  end.  That  for  the  defendant  tended  to  show 
that  there  were  three  red  lights  instead  of  two,  and  that  all  of  then\ 
were  lighted.  And  some  conflict  existed  as  to  whdre  the  lights 
were  placed.  The  evidence  was  also  conflicting  as  to  whether  the 
plaintiff  was  intoxicated  at  the  time  of  the  injury.  The  charge  be- 
ing without  the  qualification  that  if  the  witnesses  were  of  equal 
credibility,  it  tended  to  mislead  the  jury  into  thinking  that  the  court 
meant  that  they  might  believe  a  particular  witness  or  class  of 
witnesses  in  preference  to  other  witnesses.  See  Louisville  £  Nash- 
ville B.  Co.  V.  Rogers,  136  Oa.  674  (3),  675  (71  S.  E.  1102). 

3.  Complaint  is  made  that  the  court  erred  in  admitting  the 
testimony  of  Dr.  Rollins  as  to  whether  or  not  on  a  previous  occasion 
the  ditch  in  question  had  been  well  lighted,  and  in  admitting  his 
testimony. that  a  few  days  prior  to  the  injury  he  had  passed  the 
ditch  and  noticed  only  two  lights.  The  objection  was  that  the 
previous  condition  of  the  ditch  as  to  being  lighted  or  not  was  im- 
material upon  a  consideration  of  the  question  as  to  whether  or  not 
it  was  properly  lighted  on  the  night  of  the  injury.  And  we  so 
hold.  One  isolated  case  of  negligence  does  not  throw  any  light  on 
the  question.  The  general  rule  is  that  the  fact  that  the  same  or 
another  person  for  whose  conduct  the  defendant  is  responsible  did 
a  similar  negligent  act,  or  showed  similar  negligent  management, 
can  not  be  shown.  8  Enc.  Ev.  939.  It  was  held  by  this  court  that 
it  was  erroneous  to  permit  a  witness  to  testify  over  objection,  in  a 
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suit  against  a  railway  company,  that  "They  killed  a  good  many 
stock  out  in  that  way;  they  killed  the  mules  and  cows.  It  has 
not  been  a  year  since  they  killed  a  mule  right  below  where  they 
killed  mine/'  Central  Railway  Co.  v.  Ross,  107  Oa.  73  (32  S.  E. 
904). 

4.  A#witne88  was  allowed,  over  objection,  to  testify  in  substance 
that  a  red  light  in  a  street  meant  not  to  drive  over  it,  and  two  red 
lights  placed  30,  40,  or  50  feet  apart  in  a  street  meant  to  drive 
between  them.  He  testified  to  no  general  custom,  either  in  this 
municipality  or- in  municipalities  generally,  to  furnish  a  basis  for 
any  such  statement.  In  fact  his  testimony  showed  that  he  was  not 
testifying  to  a  fact,  but  to  his  own  conclusion  or  opinion  as  to 
what  lights  so  placed  meant.  The  only  ground  given  by  him  for 
so  stating  was  that  his  common  sense  taught  him  that  such  was 
the  meaning  of  lights  thus  placed.  This  was  plainly  merely  an 
opinion  or  conclusion  on  his  pari;,  and  was  inadmissible. 
.  5.  The  charge  complained  of  in  the  tenth  ground  of  the  motion 
for  a  new  trial  was  that  the  plaintiflE  would  be  entitled  to  recover, 
"if  he  was  not  at  fault,  and  the  defendant  was  at  fault  in  not 
keeping  its  streets  at  that  place  in  a  reasonably  safe  condition.'* 
Error  is  assigned  on  this  charge,  because  it  nowhere  instructs  the 
jury  as  to  the  probability  of  negligence  on  the  pari  of  the  plaintiffs 
companions  in  the  buggy,  to  whom  he  had  entrusted  himself,  as 
tending  to  prevent  a  recovery.  By  reference  to  the  general  charge 
it  appears  that  the  court  did  not  charge  on  the  subject  of  whether 
the  plaintiff's  companion  (who  was  driving)  was  guilty  of  negli- 
•  gence,  and,  if  so,  whether  such  negligence  was  the  proximate  cause 
of  the  injury  to  the  plaintiff.  The  testimony  tended  to  show  that 
the  plaintiff  and  one  of  his  companions  had  hired  a  livery-stable 
horse  and  buggy,  and  that  at  the  time  of  the  injury  it  was  being 
driven,  with  their  consent,  by  a  niece  of  one  of  them.  There  was 
also  evidence  which  tended  to  show  that  the  horse  was  being  neg- 
ligently driven.  In  view  of  this  evidence,  we  think  it  was  error  to 
fail  to  charge  on  the  subject  of  imputed  negligence  and  whether 
it  was  the  proximate  cause  of  the  injury. 

6.  The  12th  ground  of  the  motion  assigns  error  on  the  ground 
that  one  of  the  jurors  was  disqualified  because  of  relationship  to  the 
plaintiff.  The  court  upon  request  of  counsel  asked  all  of  the  jurors 
whether  any  of -them  were  related  by  blood  or  marriage  in  any 
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way  to  the  plaintifE,  or  to  his  companions  who  had  similar  suits 
pending  against  the  defendant.  The  juror  Henderson  remained 
silent  when  the  above  question  was  asked.  This  juror  remained 
on  the  panel,  and  served  in  the  trial  of  the  case.  It  is  insisted  that 
the  juror  "was  a  son  of  a  brother  of  T.  B.  Henderson,  whose  wife  , 
is  a  sister  of  J.  B.  Phillips,  and  the  sister  of  the  mother  of  Belle 
McFarland;  that  the  said  juror  was  therefore  related  within  the 
prohibited  degrees''  to  one  of  the  "companions  and  coplaintiffs  of 
the  plaintiff  f'  and  that  the  fact  was  imknown  to  the  defendant. 
In  other  words,  the  alleged  disqualified  juror  was  a  nephew  of  the 
Bister  of  Phillips  and  of  the  mother  of  Belle  McFarland,  one  of  the 
"  coplaintiffs.'*  This  does  not  constitute  a  relationship  within  the 
prohibited  degrees  in  this  State,  and  the  juror  might  well  remain 
silent  when  the  question  was  asked;  and  his  so  doing  is  no  cause 
for  a  new  trial,  where  no  other  question  was  asked  him  as  to  his 
family  connection  with  the  plaintiff.  Judge  Bleckley's  opinion 
and  quaint  couplet  as  contained  in  the  decision  of  the  case  of  the 
Central  Railroad  Co.  v.  Boierts,  91  Oa.  513,  517  (18  S.  E.  316), 
is  apt  to  the  facts  here.  He  said:  "Marriage  will  relate  the  hus- 
band by  aflSnity  to  the  wife's  blood  relations,  but  will  not  relate 
the  husband's  brother  to  any  of  her  relations.  The  husband  of  the 
juror's  stepdaughter  was  not  related  to  the  juror,  but  only  to  the 
juror's  wife.  The  husband's  brother,  the  plaintiff,  was  further  off 
still :  he  was  not  related  even  to  the  juror's  wife. 

The  groom  and  bride  each  comes  within 

The  circle  of  the  other's  kin; 

But  kin  and  kin  are  still  no  more 

Related  than  they  were  before." 
7.     The  court  erred  in  overruling  the  motion  for  a  new  trial. 
Judgment  revet$ed.    All  the  Justices  concur. 


DOSS  et  al.  v.  WOOTEN. 

1.  The  charge  dealt  with  in  the  first  division  of  the  opinion,  if  erroneous, 
was  not  harmful  to  the  defendants,  and  will  not  require  a  new  trial. 

2.  The  plaintiff  was  entitled  to  recover  a  reasonable  expenditure  made  by 
him  in  order  to  remedy  defects  in  a  well  on  the  land  sold,  which  existed 
at  the  time  of  the  sale,  so  as  to  put  it  in  the  condition  the  defendants 
represented  it  was  at  that  time. 

3.  There  was  evidence  to  support  the  verdict. 

Febbuabt  28,  1913. 
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Equitable  petition.  Before  Judge  Maddox.  Floyd  si^ieiior 
court.    December  6,  1911. 

George  A.  H.  Harris  &  Son,  for  plaintiffs  in  error. 

Copeland,  Hamilton  <&  Hutchens  and  Denny  £  Wright,  contra. 

Hill,  J.  Wooten  filed  his  petition  against  J.  L.  and  N.  C.  Doss, 
showing  substantially  the  following  facts:  He  bought  certain 
lands  of  the  defendants,  which  were  described  in  bonds  for  title 
executed  and  delivered  to  him.  He  made  certain  cash  payments 
and  gave  his  notes  for  the  deferred  pa3rments,  all  of  which  except 
the  first  could  be  paid  in  wood  at  $1  per  cord  on  the  premises. 
Three  quarters  of  an  acre  of  the  land  purchased  afforded  a  good 
site  for  a  storehouse  and  for  other  building  purposes,  and  this  was 
specially  pointed  out  to  the  plaintiff  when  he  made  the  purchase 
as  being  a  part  of  the  land  described  in  the  bond  for  titles.  At 
the  time  of  the  purchase  the  defendants  informed  him  that  they 
would  place  a  fence  around  the  particular  three  quarters  of  an  acre, 
free  of  cost  to  him,  and  pointed  out  to  him  the  post-holes  then  dug 
to  receive  the  posts.  They  also  pointed  out  rock  comers  then  and 
now  standing,  showing  the  boundaries,  the  same  being  a  fractional 
part  of  a  lot.  The  three  quarters  of  an  acre  is  of  the  value  of  $150. 
The  plaintiff  is  now  informed,  and  defendants  admit,  that  they 
did  not  own  the  three  quarters  of  an  acre  when  the  purchase  was 
made,  nor  do  they  own  it  now.  They  also  mentioned  that  a  certain 
well  on  the  land,  necessary  and  valuable  for  stock  and  tenants, 
was  a  lasting  well  and  never  went  dry,  but  the  well  does  go  dry 
every  summer;  and  in  this  matter  the  defendants  knowingly  mis- 
represented the  facts  relative  to  the  well,  and,  it  being  one  with  a 
rock  bottom,  it  will  cost  $50  to  secure  a  well  with  lasting  water. 
The  land  purchased  was  in  part  original  forest,  to  wit  165  acres, 
more  or  less,  consisting  of  pine,  oak,  gum,  and  other  like  timbers, 
of  the  value  of  $300.  Plaintiff  purchased  all  except  the  timber  on 
about  40  acres.  He  has  ascertained  that  previously  to  his  purchase 
the  defendants  had  sold  all  of  the  timber  to  one  Dukes,  who  is  now 
claiming  the  timber  and  is  actually  engaged  in  cutting  the  same, 
to  the  plaintiff's  damage  in  the  sum  of  $300.  The  loss  of  the  three 
quarters  of  an  acre  of  land,  the  dry  well,  and  the  timber  cut 
rendered  the  premises  purchased  less  valuable  by  $500.  The  de- 
fendants are  insolvent.  The  prayer  is  that  the  defendants  be  re- 
strained and  enjoined  from  transferring,  selling,  or  otherwise  dis- 
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pofiing  of  or  incumbering  the  promissory  notes  not  yet  due,  for 
judgment  against  the  defendants  in  the  sum  of  $500,  and  that  the 
same  be  credited  on  the  plaintiffs  notes  as  they  fall  due,  etc. 

The  defendants,  in  their  answer,  deny  many  of  the  plaintiff's 
allegations,  and  aver  good  faith  toward  him.  In  answering  the 
fourth  paragraph  of  the  petition,  they  aver  that  they  delivered  to 
the  plaintiff  the  number  of  feet  that  his  bond  for  title  calls  for, 
and  that  he  was  not  deceived  or  defrauded  in  any  way.  De- 
fendants were  mistaken  as  to  where  the  corners  really  were,  but 
plaintiff  was  so  infonned,  and  he  accepted  the  land  as  the  comers 
should  have  been,  and  ratified  the  mistake.  The  land  he  claims  is 
not  worth  more  than  $50. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $192. 
To  the  overruling  of  a  motion  for  a  new  trial  the  defendants 
excepted. 

1.  This  case  turns  upon  the  charge  of  the  court  with  reference 
to  the  measure  of  damages  respecting  the  shortage  in  the  land 
purchased ;  and  that  with  respect  to  the  damages  flowing  from  the 
dry  well.  In  the  matter  of  the  former,  the  court  instructed  the 
jury:  "I  charge  you  that  he  would  have  a  right  to  recover,  if  he 
is  entitled  to  recover  on  that  item,  the  proportional  part,  the  rela- 
tive value,  that  is  to  say,  as  to  the  whole  of  it.  If  you  should  con- 
clude he  is  entitled  to  recover  at  all  on  that  item,  look  and  see  what 
he  gave  for  the  entire  tract  of  land;  and  having  done  that,  you 
will  then  see  what  proportion  this  three  quarters  of  an  acre  bears 
to  the  whole,  and  to  the  price  given  for  the  whole,  and  in  that  way 
determine  the  value  of  this  three  quarters  of  an  acre.  I  donH 
mean  to  say  that  you  would  be  authorized  to  give  plaintiff  what 
the  full  value  of  the  three  quarters  of  an  acre  is  proven  to  be,  taken 
by  itself,  but,  taking  the  entire  purchase  as  a  whole,  see  -what  it  is 
worth— in  other  words,  see  what  an  acre  in  the  tract  would  be 
worth,  according  to  the  price  given  for  the  whole,  and 
that  amoimt,  under  the  law,  would  be  the  amount  the  plaintiff 
would  be  entitled  to  recover  for  the  three  quarters  of  an  acre,  if 
entitled  to  recover  on  that  item  at  all.**  It  is  insisted  that  the  above 
charge  is  error,  because  the  method  by  which  the  jury  should  arrive 
at  the  value  to  be  allowed  for  the  three  quarters  of  an  acre  was  not 
sufficiently  explained  by  the  court,  and  was  not  fully  given;  and 
further,  that  the  plaintiff  bought  by  the  tract  and  not  by  metes 
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and  boondfiy  and  therefore  the  plaintiff  would  not  be  entitled  to 
recover  for  any  fractional  part  of  the  three  quarters  of  an  acre. 
The  plaintiflE  testified  that  one  defendant  "admitted  that  he  did  not 
own  that  three  quarters  of  an  acre,  I  have  gotten  possession  of 
that  three  quarters  of  an  acre  by  bujring.  it  from  another  party. 
.  I  have  possession  of  a  quarter  of  an  acre  that  I  bought  from 
Mr.  Dunaway.  The  other  half  acre  I  have  not  got  possession  of 
at  all/'  In  their  answer  the  defendants  aver  tiiat  they  "were 
mistaken  as  to  where  the  comers  really  were,  but  plaintiff  was  so 
informed,  and  he  accepted  the  land  as  the  comers  should  have 
been,  and  ratified  the  mistake.'' 

The  general  rule  as  to  the  measure  of  damages  is  laid  down  in 
the  case  of  Smith  v.  Eirkpatrick,  79  Oa.  410  (7  S.  E.  258),  as 
follows:  "When  a  lot  of  land  is  sold  by  number,  and  one  of  the 
boundaries  is  misrepresented,  whereby  the  purchaser  fails  to  get 
some  of  the  land  he  bought,  the  deduction  to  be  made  from  the 
agreed  price  (in  an  action  for  the  purchase-money)  is  generally  in 
proportion  to  the  value  of  the  tract  with  the  boundaries  as  repre- 
sented, and  its  value  with  the  true  boundaries,  computing  value  as 
at  the  time  when  the  sale  was  made."  See  also  the  2d  division  of 
the  opinion.  And  in  the  case  of  Adams  v.  White,  138  Oa.  306 
(76  S.  E.  321),  the  general  rule  is  held  to  be  that  "Where  land  is 
sold  by  the  acre,  generally  an  apportionment  for  a  deficiency  is  to 
be  made  proportionally  to  the  number  of  acres  in  the  deficiency." 
In  the  present  case  the  petition  alleged  a  shortage  in  the  land  pur- 
chased. The  bond  for  title  did  not  describe  the  shortage.  It  will 
be  observed  that  this  is  not  a  suit  for  a  breach  of  warranty,  or  for 
a  breach  of  the  bond,  dependent  solely  upon  the  description  in  the 
bond.  The  plaintiff  alleged  misrepresentation  and  fraud  on  the 
part  of  the  defendants  as  to  the  quantity  of  the  land  sold,  and  also 
insolvency  of  the  defendants.  It  was  a  suit  for  the  loss  of  land 
which  was  pointed  out  to  the  plaintiiff  as  being  the  land  sold  in 
the  bond.  In  so  far  as  the  question  of  the  statute  of  frauds  might 
affect  this  case,  because  of  insuflBciency  of  description  of  that  par- 
ticular part  of  the  land,  and  its  being  m  parol,  that  was  relieved  by 
the  defendants'  plea,  which  admitted  substantially  the  correctness 
of  the  plaintiff's  allegation.  The  defendants'  answer  averred  that 
they  made  a  mistake  as  to  the  three  quarters  of  an  acre  of  land, 
and  the  plaintiff  ratified  it    The  case  first  above  cited  lays  down 
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the  general  rule  where  there  is  a  mere  shortage;  and  Mr.  Justice 
Beck,  in  138  Oa.,  supra,  draws  a  distinction  between  mere  proof  of 
shortage,  without  showing  any  particular  piece  of  land  was  short, 
and  proof  that  a  certain  piece  of  land  was  short  and  the  value  of 
it.  After  stating  the  general  rule,  it  was  there  held:  "It  follows 
from  the  foregoing  ruling  that  evidence  tending  to  show  that 
certain  portions  of  the  land  were  more  valuable  than  other  portions 
was  irrelevant  and  immaterial,  and  should  not  have  been  admitted 
over  objections  duly  made.*'  It  follows  from'  what  has  been  said, 
and  the  rulings  made  in  the  cases  cited  supra,  that  if  the  charge  in 
this  case  on  the  question  of  the  shortage  in  the  laiid  and  the  con- 
sequent damages  was  incorrect  at  all,  it  was  not  injurious  to  the 
defendants,  because,  under  the  evidence,  the  rule  that  the  court 
applied  was  probably  more  favorable  to  the  defendants  than  the 
other  rule.  Moreover,  the  defendants  themselves  presented  a  written 
request  for  the  court  to  charge  the  rule  of  proportion ;  and  even  if 
the  charge  complained  of  was  error  at  all,  it  was  not  such  that  the 
defendants  could  be  heard  to  complain,  when  the  court  had  sub- 
stantially followed  a  rule  which  they  had  invoked. 

2,  Complaint  is  made  of  the  following  charge  of  the  court: 
"But  in  the  event  you  find  the  plaintiff  is  entitled  to  recover  on  this 
item  of  the  well,  I  charge  you  that  he  would  only  be  entitled  to  re- 
cover just  such  damages  as  the  plaintiff  was  put  to,  whatever  that 
might  be,  to  secure  that  constantly  flowing  water,  if  he  did  so  secure 
it.  Look  to  the  evidence  and  see  what  that  is,  and  whatever  that 
might  be  the  plaintiff  would  have  a  right  to  recover,  if  entitled  to 
recover  on  such  item  at  all/'  It  is  insisted  that  this  charge  is 
error,  because  it  might  have  cost  $200  to  obtain  constantly  flowing 
water  and  the  well  be  worth  only  $10,  in  which  event  the  plaintiff 
would  be  allowed  to  recover  a  greater  amount  than  the  damage  he 
suffered.  The  case  is  not  merely  a  suit  on  a  warranty  or  contract. 
It  was  alleged  that  the  defendants  knowingly  misrepresented  the 
condition  of  the  well,  and  were  insolvent,  and  that  it  would  require 
$50  to  put  it  in  proper  condition  as  represented ;  and  it  was  sought 
to  have  an  equitable  credit  entered  upon  the  unpaid  portion  of  the 
purchase-money  notes.  In  such  a  case,  we  think  that  if  the  well 
could  have  been  put  in  the  condition  represented  at  a  reasonable 
expenditure,  the  cost  of  so  doing  was  a  legitimate  subject  of  re- 
covery. 
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3.    There  was  evidence  to  support  the  verdict^  and  none  of  the 
other  grounds  of  the  motion  require  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur. 


SouTHERX  Bell  Telephone  &  Telegraph  Company  v. 
Covington. 

Fish,  C.  J.  1.  If  a  telephone  company  erects  a  telephone  pole,  and  negli- 
gently sets  it  in  the  ground  too  short  a  distance,  and  by  reason  thereof 
one  of  its  linemen  engaged  in  stretching  wires  upon  it,  in  the  exercise 
of  ordinary  care,  and  without  knowledge  or  equal  opportunity  with 
the  company  to  know  of  the  improper  construction,  is  injured  by  the 
falling  of  the  pole,  he  may  reoover  damages  in  an  action  against  the 
company. 

2.  if  a  telephone  company  purchases  or  acquires  from  another  a  permanent 
structure,  such  as  a  pole  already  erected,  for  the  carrying  on  of  its  busi- 
ness, and  thereafter  puts  its  lineman  to  work  thereon  stretching  wires, 
the  company  is  not  liable  to  such  servant  on  account  of  injuries  sus- 
tained by  him  by  reason  of  a  latent  defect  arising  from  the  pole  having 
been  placed  too  short  a  distance  in  the  ground,  if  the  company  has 
exercised  ordinary  and  reasonable  care  to  detect  the  defect,  and  has 
failed  to  do  so.  Atlantic  d  Birmingham  R,  Co.  V.  Reynolds^  117  Oa. 
47   (43  S.  E.  456). 

(a)  If  a  master  constantly  uses  an  instrumentality  in  his  business,  and 
so  deals  with  it  as  to  practically  adopt  it  as  his  own,  he  becomee, 
relatively  to  a  servant  injured  thereby,  the  owner,  and  is  imder  the 
same  duty  to  the  servant  as  if  he  were  the  owner.  Central  Ry.  Co.  v. 
McClifford,  120  Oa,  90  (47  S.  E.  690). 

3.  In  a  suit  to  recover  damages  on  account  of  a  personal  injury,  brought 
by  a  servant  against  his  master,  where  the  right  of  recovery  is  de- 
pendent upon  the  negligence  of  the  master  in  failing  to  inspect  premises 
or  structures,  and  where  the  duty  to  represent  the  master  in  such 
inspection  is  upon  the  injured  servant,  he  can  not  recover  for  his 
failure  to  inspect.  Stewart  V.  Savannah  Electric  Co.,  133  Go.  10  (65 
S.  E.  110,  17  Ann.  Cas.  1085). 

4.  If  a  telephone  pole  is  negligently  erected,  by  reason  of  having  its  lower 
end  inserted  too  short  a  distance  in  the  ground,  and  a  lineman  while 
engaged  in  stretching  wires  on  the  pole  is  injured,  and  the  defect  is 
latent  and  not  known  to  him  or  discoverable  by  him  by  the  use  of 
ordinary  care  in  the  discharge  of  the  duties  imposed  on  him,  a  rule  of 
the  company  that  linemen  must  inspect  poles  before  climbing  tiiem 
would  not  necessarily  debar  the  servant  from  recovering  from  the 
master.  The  nature  of  the  servant's  duties,  the  exigencies  thereof,  the 
opportunity  on  his  part  for  discovering  the  defect,  and  the  knowledge 
or  opportunity  for  knowing  by  the  master,  as  disclosed  by  the  evidence, 
are  elements  for  consideration.  1  Labatt  on  Master  and  Servant^  t  416, 
and  citations. 
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{a)  On  the  general  subject  of  injuries  to  servants  of  a  telephone  company 
while  engaged  in  working  on  poles,  where  the  defect  in  the  pole  is  from 
decay,  or  the  like,  or  where  it  is  structural,  see  Kelly  v,  Erie  Telegraph 
etc.  Co.,  34  Minn.  321  (25  N.  W.  706,  and  note);  Ault  v.  Nebraska 
Telephone  Co.,  82  Neb.  434  (118  N.  W.  73,  130  Am.  St.  R,  686) ;  Terrell 
V.  City  of  Washington,  168  N.  C.  281  (73  S.  E.  888) ;  Note  to  Lynch 
V.  Saginaw  Valley  etc  Co.,  21  L.  R.  A.  (N.  S.)  774  et  seq.;  Southern 
Bell  Telephone  etc.  Co,  v.  Starnes,  122  Qa,  602   (50  S.  E.  343). 

5.  A  sufficient  foundation  was  laid  for  the  introduction  of  secondary  evi- 
dence as  to  the  contents  of  a  letter  from  the  manager  of  the  defendant 
company  to  the  plaintiff  in  regard  to  the  exchange  limit. 

6.  Where  a  written  contract  between  a  telephone  company  operating  wires 
in  a  town  and  a  private  person  living  in  the  country  provided  for  con- 
necting the  defendant's  wires  with  the  private  line  at  ''the  exchange 
limit,"  but  did  not  show  where  the  exchange  limit  was,  parol  evidence 
was  admissible  to  locate  it,  so  as  to  show  whether  a  particular  tele> 
phone  pole  where  an  injury  occurred  was  within  or  without  the  limit. 

7.  It  is  not  proper  practice  to  permit  counsel,  in  examining  an  expert 
witness,  to  ask  him  whether  he  has  heard  the  evidence  delivered  from 
the  stand,  and  what  is  his  opinion,  based  on  such  evidence.  But  in  the 
present  case  counsel  stated  certain  hypothetical  facts,  and  asked  the 
opinion  of  a  medical  witness  as  to  whether  the  latter  thought  therefrom 
that  an  injury  was  permanent.  While  it  would  have  been  better  to 
have  eliminated  any  reference  in  the  question  as  to  a  witness  having 
heard  the  evidence  of  the  plaintiff,  under  the  facts  of  the  case  the  form 
of  the  question  will  not  necessitate  a  new  trial.    Choice  v.  State,  31  Oa. 

'  424,  468;  Flanagan  V.  State,  106  Ga.  109  (32  S.  E.  80);  Southern 
Mutual  Ins.  Co.  y.  Hudson,  113  Qa.  434  (38  S.  E.  964);  Atlantic  & 
Birmingham  R.  Co.  v.  Johnson,  127  Oa.  392,  400  (56  S.  E.  482,  11  L. 
R.  A.  (N.  S.)   1119). 

8.  There  was  sufficient  evidence  of  the  permanency  of  the  plaintiff's  injury, 
with  or  without  the  evidence  mentioned  in  the  last  headnote,  to  au- 
thorize an  instruction  on  the  subject  of  permanent  injuries.  Southern 
Railway  Co.  V.  Clariday,  124  Ga.  958   (53  S.  E.  461). 

9.  When  this  case  was  formerly  before  the  Supreme  Court  (184  Qa.  671, 
68  S.  E.  300),  it  was  held  that  the  evidence  did  not  authorize  a 
direction  of  a  verdict  for  the  defendant.  While  the  evidence  now 
brought  up  differs  in  some  particulars  from  that  on  the  former  hearing, 
it  can  not  be  said  that  a  verdict  for  the  plaintiff  was  not  supported  by 
the  evidence. 

10.  Upon  a  careful  consideration  of  the  entire  case,  none  of  the  grounds  of 
the  motion  for  a  new  trial  requires  a  reversaL 

Judgment  affirmed.    All  the  Justices  concur, 
Februabt  26,  1913.    Rehearing  denied  Mabch  1,-  1913 

Action  for  damages.  Before  Judge  Littlejohn.  Stewart  superior 
court    January  19,  1912. 

H.  E.  W.  Palmer,  Brutus  J.  Clog,  Battle  £  Hollis,  and  Tomlin" 
son  Fort,  for  plaintiff  in  error. 

Hatcher  &  Hatcher  and  T.  T.  James,  contra. 
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SouTHERX  Railway  Company  v.  Brown. 

Beck,  J.  Where  an  action  sounding  in  tort  was  brought  against  the 
Southern  Railway  Company,  on  the  ground  that  the  defendant  had  sold 
to  the  plaintiff  a  through  ticket  from  Dalton,  G^rgia,  to  Meadow  View, 
Virginia,  that  she  traveled  on  the  train  as  far  as  Bristol,  Tennessee, 
from  which  point  she  proceeded  by  the  Norfolk  &  Western  Railway,  but 
after  leaving  that  point  was  informed  by  the  conductor  that  the  train 
on  which  she  was  traveling  did  not  stop  at  Meadow  \Tew,  and  that 
she  was  wrongfully  ejected  at  Abington,  a  point  reached  before  arriving 
at  her  destination;  and  where  it  appeared  from  the  pleadings  and  the 
evidence  of  the  plaintiff  that' the  Southern  Railway  ended  at  Bristol, 
and  from  that  point  she  traveled  by  the  Norfolk  k  Western  Railway, 
and  that  the  car  in  which  she  traveled,  though  carried  through,  was 
under  the  control  of  the  conductor  and  train  crew  of  the  Norfolk  & 
Western  Railway  Company  after  leaving  Bristol,  and  if  any  tort  was 
committed  it  was  by  the  conductor  of  the  latter  company;  and  where 
there  is  nothing  in  the  record  to  show  that  the  Southern  Railway  Com- 
pany was  liable  for  a  tort  committed  by  the  Norfolk  &  Western  Railway 
Company,  a  verdict  for  damages  against  the  Southern  Railway  Company 
is  without  evidence  to  support  it. 

(a)  One  ground  of  exception  taken  being  that  the  verdict  was  not  sup- 
ported by  the  evidence,  without  determining  whether  or  not  a  tort  was 
committed  by  the  Norfolk  &  Western  Railway  Company  or  its  em- 
ployees, this  court  can  not  assume  that,  if  such  were  the  fact»  the 
Southern  Railway  Company  was  liable  in  damages  therefor. 

(6)  In  Georgia  Southern  d  Florida  Railway  Company  v.  Pearson,  120  Ga. 
284  (47  8.  E.  904),  the  only  question  for  determination  by  this  court 
was  one  of  jurisdiction.  The  defendant  sold  a  ticket  from  Cordele,  in 
Dooly  county,  to  Charleston,  S.  C,  and  return.  The  ticket  was  un- 
stamped, and  the  plaintiff  was  ejected  in  another  county  by  the  con- 
ductor of  a  connecting  railroad,  and  brought  suit  therefor  against  the 
company  selling  the  ticket  m  a  third  county,  where  the  principal  office 
of  the  defendant  was  located.  It  had  no  agent  in  the  county  where 
the  ejection  occurred.  The  question  of  Jurisdiction  was  raised  by  de- 
murrer. If  the  action  was  one  based  on  contract,  there  was  no  doubt 
as  to  the  jurisdiction.  If  it  was  one  based  on  the  tort  of  wrongfully 
ejecting  the  plaintiff,  there  being  no  agent  of  the  defendant  in  the 
county  where  it  occurred,  the  suit  could  be  brought  where  the  principal 
office  of  the  defendant  was  located.  Civil  Code,  §  2798.  So  that  the 
decision  was  right,  whether  the  action  sounded  in  tort  or  contract.  In 
the  opinion  some  broad  language  was  used  as  to  the  right  of  recovery, 
but  the  sole  question  involved  was  that  of  jurisdiction  of  the  suit. 
None  of  the  other  cases  relied  on  by  the  defendant  in  error,  properly 
considered  in  connection  with  the  facts  therein  involved  and  the  form 
of  action  employed,  are  in  conflict  with  what  is  here  ruled. 

Judgment  reversed.    All  the  Justices  concur. 
Febbuaby  26,  1913.     Rehearing  deioed  Mabcu   1,   1913. 

Action  for  damages.     Before  Judge  Pite.     Whitfield  superior 

court.    November  24,  1911. 
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Maddox,  McCamy  £  Shumate  and  Oeorge  0.  Olenn,  for  plaintiff 
in  error.    W.  C.  Martin  and  W.  E.  Mann,  contra. 


CENTEAL  GEOBGIA  POWER  CO.  v.  HAM,  ordinary,  et  al 

1.  Where  a  corporation,  being  authorized  by  law  so  to  do,  erected  a  dam 
across  a  stream,  and  constructed  in  connection  therewith  a  plant  for 
generating  electricity  by  water,  to  be  used  for  the  purpose  of  lighting 
towns  or  cities,  supplying  motive  power  to  street-car  lines,  and  fur- 
nishing light  or  power  to  the  public,  an  ordinary  had  no  jurisdiction 
to  proceed  summarily,  under  the  Civil  Ck>de,  $  5333,  for  the  purpose 
of  abating  such  dam  and  plant  as  a  public  nuisance. 

2.  Where  an  ordinary,  upon  the  affidavits  of  certain  freeholders,  was  taking 
steps  to  cause  a  jury  to  be  summoned,  and  to  try  the  question  whether  « 
such  a  dam  and  plant  constituted  a  public  nuisance,  it  was  error  for 
the  judge  of  the  superior  court  to  refuse  to  grant  a  writ  of  prohibition 
to  prevent  him  from  proceeding  further. 

Mabch  1,  1913. 

Petition  for  prohibition.  Before  Judge  Daniel.  Butts  superior 
court.    April  4,  1912. 

Hatcher  &  Smith  and  Greene  F.  Johnson,  for  plaintiff. 

H.  M.  Fletcher,  for  defendants. 

Fish,  C.  J.  J.  L.  Barnes  and  others,  citizens  and  freeholders  of 
Butts  and  Jasper  counties  in  this  State,  instituted  proceedings 
against  the  Central  Georgia  Power  Company,  hereinafter  referred 
to  as  the  Power  Company,  before  the  ordinary  of  Butts  coun4y,  to 
abate  an  alleged  public  nuisance,  under  the  provisions  of  the  Civil 
Code,  §  5333.  The  Power  Company  petitioned  the  judge  of  the 
superior  courts  of  the  circuit  for  the  granting  of  the  writ  of  prohi- 
bition against  the  ordinary,  prohibiting  him  from  going  further 
with  such  proceedings,  on  the  ground  that  for  various  reasons 
stated  he  was  without  jurisdiction  in  the  matter.  The  writ  was 
refused,  and  the  Power  Company  excepted.  On  the  hear- 
ipg  before  the  judge,  who  by  consent  passed  on  all  issues  in  the 
case,  there  was  evidence  to  the  following  eflfect :  The  Power  Com- 
pany is  a  public-service  corporation,  chartered  under  the  law  of  this 
State,  and  owns  and  controls  the  water-power  at  Capps  and  Lloyd 
Shoals  on  the  Ocmulgee  river  in  Jasper  and  Butts  coimties,  where 
it  has  constructed  a  dam  and  hydro-electric  power  plant  for  gener- 
ating electricity  by  water,  to  be  used  for  the  purpose  of  lighting 
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towns  and  cities,  supplying  motiye  power  to  railroads  and  street- 
car lines,  and  supplying  light,  heat,  and  power  to  the  public.  The 
Power  Company  has  entered  into  long-term  contracts  with  various 
municipalities,  corporations,  factories^  street-car  lines,  and  indus- 
trial enterprises,  to  furnish  them  with  electric  power.  Such  con- 
tracts have  been  entered  into  with  the  Macon  Bailway  &  Light 
Company  to  supply  it  with  the  entire  motive  power  for  the  opera- 
tion of  its  cars,  also  with  the  City  of  Macon  to  furnish  it  with, 
electric  lights,  and  with  the  Cities  of  Forsjrth,  Bamesville,  GriflBn, 
and  Jackson,  to  furnish  electric  lights  for  them  and  electrical 
power  to  operate  the  waterworks  of  these  cities.  The  Power  Com- 
pany, by  the  authority  and  approval  of  the  Railroad  Commission 
,  of  this  State,  has  issued  its  capital  stock  of  the  par  value  of  four 
million  dollars,  and  its  bonds  to  the  amount  of  three  million  dol- 
lars, for  the  purpose  of  acquiring  the  necessary  lands,  rights,  and 
properties,  to  be  used  in  connection  with  its  water-power  and  for 
constructing  its  dam  and  hydro-electric  power  plant  at  the  shoals 
above  referred  to  on  the  Ocmulgee  river,  which,  at  that  place,  is  not 
a  navigable  stream.  The  Power  Company,  in  the  exercise  of  its 
functions  and  duties  as  a  public-service  corporation,  has  made  the 
reports  required  by  law  to  the  State  Railroad  Commission,  and  has 
obeyed  its  orders  and  recognized  its  jurisdiction  to  control,  direct, 
and  otherwise  supervise  and  regulate  the  affairs  of  the  Power  Com- 
pany. It  owns  the  land  on  both  sides  of  the  stream  where  its 
plant  Is  located.  The  ordinary  and  the  citizens  and  freeholders 
who  instituted  the  proceedings  before  him,  as  respondents  to  the 
petition  of  the  Power  Company,  put  in  as  evidence  their  verified 
answer  to  the  petition.  There  were  averments  in  the  answer  to  the 
effect,  that  the  Power  Company  had  erected  a  high  dam  at  the 
shoals  referred  to,  which  formed  a  very  large  body  of  water  which 
was  used  to  run  water-wheels  which  furnished  power  for  running 
valuable  machinery;  that  the  dam  was  erected  and  being  used  for 
the  purpose  of  supplying  water-power  in  operating  water  ma- 
chinery of  a  valuable  consideration;  "that  part  of  the  dam  . 
is  in  Jasper  county,  but  that  nearly  all  of  said  dam  is  in  Butts, 
and  most  of  the  pond  of  water  is  in  Butts  county  f*  and  that  back- 
water from  the  dam  causes  sickness  in  its  vicinity  where  such 
citizens  and  freeholders  reside. 
In  view  of  the  facts  stated,  did  the  judge  err  in  refusing  to  grant 
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the  writ  of  prohibition?  The  answer  depends  on  whether  the 
ordinary  had  jurisdiction  to  proceed  summarily,  under  the  Civil 
Code,  §  5333,  to  abate  the  alleged  public  nuisance.  It  is  the 
province  of  the  General  Assembly  to  judge  of  the  exigencies  requir- 
ing the  exercise  of  the  right  of  eminent  domain.  Civil  Code, 
§  3625.  In  the  exercise  of  that  province,  that  body  saw  fit  to  pass 
an  act  in  1897,  which  is  embodied  in  the  Civil  Code,  §  5240, 
which  is  as  follows:  "Any  corporation  or  individual  owning 
or  controlling  any  water-power  in  this  State,  or  location  for 
steam  plant  hereinafter  mentioned,  and  operating  or  construct- 
ing or  preparing  to  construct  thereon  a  plant  or  works  for 
generating  electricity  by  water  or  steam-power,  to  be  used  for  the 
purpose  of  lighting  towns  or  cities,  or  suppljring  motive  power  to 
railroads  or  street-car  lines,  or  supplying  light,  heat,  or  power  to 
the  public,  shall  have  the  right  to  purchase,  lease,  or  condemn 
rights-of-way  or  others  easements  upon  the  lands  of  others  in  order 
to  run  lines  of  wire,  maintain  dams,  flow-back  water,  or  for  other 
uses  necessary  to  said  purposes,  upon  first  paying  just  compensation 
to  the  owners  of  the  land  to  be  affected.^^  In  1908  an  act  was 
passed,  now  appearing  in  the  Civil  Code,  §  3634,  as  follows:  "It 
shall  be  lawful  for  all  corporations  and  individuals  owning  or 
controlling  lands  upon  opposite  sides  of  any  stream  in  this  State, 
which  is  not  a  navigable  stream  as  defined  by  section  3631,  to 
construct  and  maintain  a  dam  or  dams  across  such  stream  for  the 
development  of  water-power  and  other  purposes,  together  with 
canals  and  appurtenances  thereof :  Provided,  that  this  section  shall 
not  be  construed  to  release  individuals  or  corporations  constructing 
Buch  dam  or  dams  and  appurtenant  works  from  liability  to  private 
property  for  damages  resulting  from  the  construction  and  opera- 
tion thereof,  either  by  overflow  or  otherwise.''  In  Jones  v.  North 
Georgia  Electric  Company,  125  Oa.  618,  626  (54  S.  E.  85,  6  L.  R. 
A.  (N.  S.)  122,  5  Ann.  Cas.  526),  where  it  was  held  that  the  act 
of  1897  was  not  unconstitutional  in  that  it  authorized  individuals 
to  exercise  the  State's  right  of  eminent  domain  for  other  than 
public  purposes.  Justice  Atkinson,  in  referring  to  the  act,  used  this 
language:  "It  seems  manifest  that  the  public  necessity  and  the 
public  convenience  and  public  welfare  are  to  be  subserved,  and  that 
for  the  accomplishment  of  these  purposes  it  is  necessary  and  proper 
for  the  State  to  make  suitable  provision,  by  the  delegation  of  au- 
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thority,  to  condemn  such  property  as  may  be  needful  for  carrying 
those  purposes  into  execution.  By  the  terms  of  the  act  one  of  its 
direct  purposes  is  to  call  into  use  the  great  water-powers  of  this 
State,  in  order  to  accommodate  the  necessities  of  the  people.  The 
present  conditions  are  such  that,  under  modem  appliances,  this 
result  can  be  accomplished  in  no  way  except  that  which  is  pro- 
posed. It  involves  the  problem  of  creating  light,  heat,  and  power 
at  a  remote  point,  for  delivery  by  transmission  over  wires  to  the 
consuming  public  in  neighboring  and  distant  districts  and  cities, 
thus  becoming  necessary  to  pass  over  the  lands  of  others.  Thus 
we  see  the  public  purpose  is  twofold;  for  it  has  the  object,  first, 
to  develop  the  resources  of  the  State  by  bringing  its  great  water- 
powers  from  a  condition  of  waste  to  one  of  profitable  employment; 
And,  second,  to  supply  the  demands  and  necessities  of  the  public 
with  light,  heat,  and  power.**  It  was  further  said:  "Here  is  the 
direct  benefit  to  the  State  in  developing  iis  natural  resources, 
and  here  are  the  resulting  uses  to  the  public  which  are  so  direct  and 
far-reaching  as  to  extend  to  ev6ry  industrial  enterprise  and  to  the 
home  of  every  individual.**  And  again:  "It  is  readily  seen  that 
one  of  the  essential  and  constituent  obligations  upon  the  part  of 
the  individual  who  attempts  to  exercise  the  right  of  eminent  do- 
main under  this  act  is  that  he  shall  serve  all  of  the  public  fairly 
and  without  discrimination.  Without  such  public  service,  his  right 
would  have  no  sanction  imder  the  act.**  In  Nolan  v.  Central  Geor- 
gia Power  Company,  134  Oa.  201  (67  S.  E.  656),  it  was  in  effect 
held,  following  the  case  of  Jones  v.  North  Georgia  Electric  Com- 
pany, supra,  that  the  generation  of  electricity  by  water-power,  for 
distribution  and  sale  to  the  general  public  on  equal  terms,  is  a 
public  enterprise,  and  property  so  used  is  devoted  to  a  public  use. 
The  public  nature  of  the  business  conducted  by  electric-light  and 
power  companies  is  clearly  indicated  by  the  law  of  this  State  plac- 
ing them  under  the  general  supervision  of  the  Eailroad  Commis- 
sion. Civil  Code,  §  2663.  It  is  therefore  clearly  manifest  from  the 
foregoing  that  the  Power  Company,  under  its  charter  and  the  pro- 
visions of  the  code  sections  above  quoted,  was  authorized  by  law 
to  construct  its  dam  and  plant  at  the  place  where  they  are  located, 
and  to  maintain  and  operate  the  same  for  the  purpose  of  generating 
electricity  by  water-power,  to  be  used  for  the  lighting  of  towns  or 
cities,  the  supplying  of  motive  power  to  railroads  or  street-car 
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lines,  and  the  snppljring  of  light,  heat,  or  power  to  the  public.  This 
being  true,  can  such  dam  and  plant  be  abated  as  a  nuisance?  In 
Georgia  Railroad  Co.  v.  Maddos>,  116  Oa.  64  (42  S.  E.  315),  it  was 
held:  ** Where  a  railroad  terminal^ yard  is  located  and  its  con- 
struction authorized  under  statutory  powers,  if  it  be  constructed 
and  operated  in  a  proper  manner,  it  can  not  be  adjudged  a  nui- 
sance. Accordingly,  injuries  and  inconveniences  to  persons  resid- 
ing near  such  a  yard,  from  noises  of  locomotives,  rumbling  of  cars, 
vibrations  produced  thereby,  and  smoke,  cinders,  soot,  and  the  like, 
which  result  from  the  ordinary  and  necessary,  and  therefore  proper, 
use  and  operation  of  such  a  yard,  are  not  nuisances,  but  are  the 
necessary  concomitants  of  the  franchise  granted.  The  terminal 
yard,  the  operation  of  which  is  sought  to  be  enjoined  in  this  case, 
was  located  and  its  operation  authorized  under  statutory  powers/' 
Many  authorities  were  cited  in  support  of  the  ruling,  among  them 
Vason  v.  South  Carolina  R.  Co.,  42  Oa.  631 ;  Burrus  v.  Columbus, 
105  Oa.  42  (31  S.  E.  124) ;  Bacon  v.  Wallcer,  77  Oa.  336;  Long  v. 
Elherion,  109  Oa.  28  (34  S.  E.  333,  46  L.  R.  A.  428,  77  Am.  St. 
R.  363).  it  follows  from  the  ruling  made  in  the  Maddox  case, 
supra,  that  as  the  dam  and  plant  of  the  Power  Company  were  lo- 
cated and  constructed  by  authoriiy  of  law,  they  can  not  be 
adjudged  a  nuisance  if  constructed  and  operated  in  a  proper  man- 
ner, and  that  injuries  and  inconveniences  to  persons  residing  near 
such  dam  and  plant,  which  result  from  the  ordinary  and  necessary, 
and  therefore  proper,  use  and  conduct  of  the  dam  and  plant,  are 
not  nuisances,  but  are  necessary  concomitants  of  the  franchise 
granted.  As  already  seen.  Civil  Code,  §  3634  concludes  as  follows : 
"Provided,  that  this  section  shall  not  be  construed  to  release  in- 
dividuals or  corporations  constructing  such  dam  or  dams  and  ap- 
purtenant works  from  liability  to  private  property  for  damages  re- 
sulting from  the  construction  and  operation  thereof,  either  by  over- 
flow or  otherwise.^'  It  would  seem  that  this  proviso  is  exclusive 
in  confining  the  liability  for  the  construction  of  dams,  and  appur- 
tenant works  of  the  character  referred  to  in  the  section,  to  damages 
to  private  property  resulting  from  the  construction  and  operation 
of  such  dams  and  plants,  either  by  overflow  or  otherwise,  and  in 
limiting  the  remedy  to  actions  for  the  recovery  of  such  damages. 
Even  if  this  be  not  true,  however,  and  if  feny  court  has  jurisdiction 
to  abate  as  a  nuisance  injuries  and  inconveniences  resulting  from 
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the  improper  constraction^  maintenance^  and  operation  of  such 
dams  and  plants,  we  are  quite  clear  that  the  ordinary,  under  the 
proTisions  of  the  Civil  Code,  §  5333,  has  no  jurisdiction  to  sum- 
marily abate  them  as  a  public  nuisance.  That  section  is  as  follows : 
"If  the  nuisance  complained  of  is  a  grist  or  saw  mill,  or  other 
water  machinery  of  valuable  consideration,  the  same  shall  not  be 
destroyed  or  abated  except  upon  the  aflSdavit  of  two  or  more  free- 
holders, before  the  ordinary  of  the  county  in  which  the  nuisance 
complained  of  may  exist,  testifying  that  the  health  of  the  neighbor- 
hood, according  to  their  opinion  and  belief,  is  materially  injured 
by  such  mill-dam,  or  other  obstruction  to  a  watercourse  by  other 
machinery,  as  may  be  complained  of;  whereupon  it  shall  be  the 
duty  of  such  ordinary,  as  soon  as  practicable,  to  cause  a  jury  of 
twelve  men  to  be  summoned  by  the  sheriff,  or  his  deputy,  for  the 
trial  of  the  cause,  who,  together  with  the  said  court,  shall  attend  at 
the  court-house  of  said  county  to  adjudge  the  case  of  nuisance  com- 
plained of;  and  all  parties  shall  have  a  reasonable  time  allowed 
them  to  summon  their  witnesses  and  procure  their  attendance.'' 
This  section  provides  for  a  summary  remedy,  and  therefore  must 
be  strictly  construed.  Western  £  Atlantic  jJ.  Co.  v.  Atlanta,  113 
Ga.  548  (38  S.  E.  996,  54  K  R.  A.  294) ;  Meador  v.  Central  Geor- 
gia Power  Company,  137  Oa.  196  (73  S.  E.  3).  As  is  seen,  it  pro- 
vides that  upon  the  aflSdavit  of  two  or  more  freeholders  that  the 
health  of  the  neighborhood,  according  to  their  opinion  and  belief, 
is  materially  injured  by  a  mill-dam  or  other  obstruction  to  a  water- 
course by  other  machinery,  as  may  be  complained  of,  the  ordinar}* 
shall  cause  a  jury  to  be  summoned,  who,  together  with  the  ordinary, 
shall  "adjudge  the  case  of  nuisance  complained  of;"  and  if  the 
matter  complained  of  shall  be  adjudged  to  be  a  nuisance,  it  is 
clearly  contemplated  that  the  dam  shall  be  destroyed  and  the  ma- 
chinery removed  as  §  5340  of  the  code  expressly  provides  compen- 
sation to  a  sheriff  for  removing  the  machinery  and  dam  when 
found  to  be  a  nuisance.  Meador  v.  Central  Georgia  Power  Com- 
pany, supra.  We  have  no  diflSculty  in  reaching  the  conclusion  as 
already  indicated,  that  this  harsh  remedy,  originating  in  the  act  of 
the  General  Assembly  passed  in  1833,  for  the  summary  destruction 
of  grist  and  saw  mills,  and  other  water  machinery  of  value,  when 
adjudged  to  be  public  nuisances  because  materially  injurious  to  the 
health  of  the  neigliborhood,  does  not  apply  to  a  dam  and  hydro- 
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electric  plant  connected  therewith,  constructed  and  maintained  by 
a  quasi  public  corporation  under  express  authority  of  law,  for  the 
purpose  of  generating  electricity  by  water-power,  to  be  transmitted 
to  distant  communities,  to  be  used  by  the  public  for  the  purposes 
designated  in  the  Civil  Code,  §  5240. 

As  the  ordinary  and  the  jury,  which  he  was  proceeding  to 
have  summoned  in  accordance  with  the  provisions  of  the  Civil 
Code,  §  5333,  were  without  jurisdiction  to  try  the  question  whether 
the  dam  and  hydro-electric  plant  of  the  Power  Company  constituted 
a  nuisance,  the  judge  of  the  superior  court  erred  in  refusing  to 
grant  the  writ  of  prohibition,  prohibiting  the  ordinary  from  taking 
further  steps  in  the  proceeding  commenced  before  him.  See  Meador 
V.  Central  Georgia  Power  Company,  supra. 

Judgment  reversed.    All  the  Justices  concur. 


SPRADLIX  V,  GEORGIA  RAILWAY  <&  ELECTRIC  CO. 

On  April  12,  1910,  S.  brought  suit  against  a  railway  company  to  recover 
damages  for  certain  injuries  alleged  to  have  been  received  by  him,  while 
he  was  a  passenger  upon  a  car  of  the  defendant,  in  consequence  of  the 
negligence  of  the  company  and  its  ^nployees.  Pending  that  suit  S. 
died,  and  his  administrator  was  made  a  party  plaintiff.  Subsequently, 
and  pending  the  suit  in  the  name  of  the  administrator,  the  widow  of  S. 
brought  suit  against  the  same  company  to  recover  for  his  homicide, 
alleging  that  he  died  in  consequence  of  the  injuries  out  of  which  grew 
the  suit  he  had  filed.  The  suit  of  the  administrator  proceeded  to  trial, 
and  resulted  in  a  verdict  for  the  defendant.  That  verdict  had  not  been 
set  aside,  and  no  appeal  had  been  taken  from  it,  when  the  suit  brought 
by  the  widow  came  on  for  trial.  At  this  trial  the  defendant  urged  a 
plea  in  bar,  which  set  up  the  former  adjudication,  and  submitted  evi- 
dence which  supported  the  plea.  The  court  directed  a  verdict  sustaining 
the  plea  in  bar.  Held,  that  this  was  error. 
March  1,  1913. 

Action  for  damages.  Before  Judge  Pendleton.  Pulton  superior 
court.    January  31,  1912. 

James  L.  Key,  for  plaintiff. 

Colquitt  &  Conyers,  for  defendant. 

BEOK9  J.  Without  discussing  the  relative  merits  of  the  views 
expressed  in  the  opinion  of  the  majority  of  the  court  and  in  the 
dissenting  opinion  in  Southern  Bell  Telephone  &  Telegraph  Co,  v. 
Cassin,  111  Qa.  575  (36  S.  E.  881,  50  L.  R.  A.  694),  I  do  not 
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think  the  decision  in  that  case  controls  the  case  now  before  us. 
There  a  person  who  was  injured  settled  with  the  party  claimed  to 
be  liable  for  damages,  resulting  from  the  injury,  presumably  look- 
ing to  the  future  as  well  as  the  past,  and  including  any  claim  for 
permanent  injury.  The  opimon  of  the  majority  of  the  coun  may 
be  summarized  in  the  following  quotation  from  TifEany  on  Death 
by  Wrongful  Act,  §  124:  "If  the  deceased,  in  his  lifetime,  has 
done  anything  that  would  operate  as  a  bar  to  a  recovery  by  iiim  of 
damages  for  the  personal  injury,  this  will  operate  equally  as  a  bar 
in  an  action  by  his  personal  representatives  for  his  death.  Thus, 
a  release  by  the  party  injured  of  his  right  of  action,  or  a  recovery 
of  damages  by  him  for  the  injury,  is  a  complete  defense  m  the 
statutory  action.^^  It  was  contended  that  the  same  rule  applied  to 
a  suit  brought  by  a  widow,  under  the  statute,  for  the  homicide  of 
the  injured  person,  resulting  from  the  injury.  The  dissenting 
Justices  contended  that  the  Georgia  statute  (Civil  Code,  §  4424), 
giving  a  right  of  action  for  a  homicide  to  a  widow,  or  children  if 
no  widow,  was  not  a  statute  creating  a  survival  or  succession  to  the 
injured  person's  common-law  right  to  sue  for  his  injury,  but  was  a 
statutory  cause  of  action  conferred  on  certain  persons  for  a  homi- 
cide, and  was  wholly  independent  of  the  common-law  action  or  its 
settlement;  and  that  another  distmct  statute  (Civil  Code,  §  4421) 
made  provision  for  the  survival  of  a  common-law  action  begun  by 
the  injured  person,  and  the  succession  thereto  by  the  administrator. 
The  present  case  does  not  involve  a  defense  based  on  any  act  of 
the  injured  person  in  his  lifetime,  by  which  it  was  claimed  that  he 
settled  or  barred  a  right  of  action  by  his  widow  for  his  homicide. 
However  it  may  be  as  to  kis  acts,  at  his  death,  the  sections  of  the 
code  above  cited  distinctly  provide  for  two  separate  proceedings: 
(1)  a  carrying  forward  by  the  administrator  of  a  common-law 
action  already  begun  by  the  deceased;  (2)  a  right  to  recover  for  the 
homicide  by  the  widow,  or  children.  In  the  former,  a  recovery 
can  be  had  for  pain  and  suffering,  lost  time,  physician's  bills,  etc., 
accruing  prior  to  the  death  of  the  injured  person,  but  no  recovery 
can  be  had  for  the  "full  value  of  his  life.*'  In  the  latter  action,  a 
recovery  can  not  be  had  lor  any  of  the  damages  recoverable  in  the 
former,  but  for  "the  full  value  of  the  life  of  the  deceased,'  from 
the  time  of  his  death.  The  damages  recoverable  in  one  case  are 
not  recoverable  in  the  other;  so  that  they  do  not  overlap  in  that 
respect. 
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It  is  contended,  however,  that  the  administrator  having  made 
himself  a  party  to  the  suit  brought  by  the  decedent  in  his  lifetime, 
and  his  case  having  been  tried  and  lost  before  the  case  which  had 
been  brought  by  the  widow  came  to  trial,  the  judgment  in  the  ad- 
ministrator's case  was  a  bar  to  the  widow^s  suit.  Why?  The  gen- 
eral rule  is  that  a  judgment  is  only  a  bar  or  an  estoppel  when  it  is 
between  the  same  parties  or  their  privies,  and  involves  actually  or 
potentially  the  same  matter.  Draper  v.  Medlock,  122  Oa,  235  (50 
S.  E.  113,  69  L.  E.  A.  483,  2  Ann.  Cas.  650).  I  have  shown  that 
the  two  suits  were  so  different  that  what  could  be  recovered  in  one 
could  not  be  recovered  in  the  other.  Were  they  between  the  same 
parties  or  their  privies  ?  What  was  said  in  the  majority  opinion  in 
the  Cassin  case,  supra,  as  to  the  power  of  the  injured  man  to 
regulate  his  own  conduct,  to  lessen  the  value  of  his  own  life,  to 
affect  by  admission  the  right  to  recover  by  his  widow,  and  to 
settle  the  entire  cause  of  action  growing  out  of  his  injury,  has  no 
application  to  his  administrator.  As  the  latter  could  not  recover 
for  the  full  value  of  the  life  of  the  deceased,  for  which  the  widow 
alone  could  recover,  evidently  he  could  neither  settle  away  nor 
talk  away  her  suit.  Could  he  destroy  it  by  losing  his  case?  She 
was  no  party  to  his  case,  and  could  not  become  so.  She  did  not 
claim  her  statutory  right  as  his  privy.  She  had  no  right  to  be  heard 
on  the  trial  of  his  case,  or  to  take  part  in  it.  Neither  could  the 
administrator  be  made  a  party  to  her  case.  If  he  recovered,  the 
proceeds  would  go  into  the  general  estate,  and  be  subject  to  any 
debts  of  the  decedent  If  she  recovered,  the  proceeds  would  not 
take  that  direction,  or  be  subject  to  the  debts  of  the  deceased.  Civil 
Code,  §  4425.  In  so  far  as  the  administrator  represented  her  as 
a  beneficiary  of  the  general  estate,  she  was  affected  by  the  results 
of  his  suit.  But  in  so  far  as  the  statute  gave  her  a  right  to  sue, 
she  did  not  claim  under  or  through  him. 

True  each  action  grew  out  of  the  same  tort;  and  it  is  said  that 
the  judgment  against  the  administrator  adjudged  that  there  was 
no  right  to  recover  for  that  tort,  and  was  binding  on  the  widow. 
So  far  as  she  claimed  under  the  administrator,  that  is  true,  as  above 
stated,  but  not  to  the  extent  claimed.  Clearly  one  action  would 
not  furnish  ground  for  plea  in  abatement  of  the  other,  for  they 
were  not  to  recover  the  same  thing.  Suppose,  instead  of  losing  his 
case,  the  administrator  had  recovered  a  small  verdict.  TKis  would 
37 
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not  and  could  not  have  included  "the  full  value"  of  the  life  of  the 
decedent,  and  could  not  have  prevented  the  suit  for  such  full  value 
from  proceeding.  Now,  if  an  adjudication  against  him  was  bind- 
ing on  the  widow  to  establish  that  there  was  no  right  of  recovery, 
it  would  seem  that  a  recovery  by  him  ought  to  be  conclusive  in 
her  favor  that  there  was  a  right  to  recover ;  and  all  she  would,  have 
to  do  would  be  to  introduce  such  a  judgment,  and  prove  the  value 
of  the  life  of  the  deceased.    Would  this  be  claimed? 

Suppose  her  suit  had  come  to  trial  first,  would  the  judgment  in 
it  have  been  conclusive  evidence  for  or  agaiust  the  administrator 
in  his  suit? 

It  may  be  singular  that  two  rights  of  action  may  grow  out  of  the 
same  transaction,  and  possibly  one  be  lost  and  the  other  won,  but 
that  merely  arises  from  the  statute,  which— at  least  upon  the 
death  of  the  injured  person— provides  for  two  proceedings,  one  by 
his  administrator  as  to  the  common-law  action  (if  one  had  been 
begun  by  the  intestate),  and  the  other  by  his  widow  (or  children 
if  no  widow)  for  the  full  value  of  his  life  from  the  time  of  his 
death,  instead  of  conferring  on  the  administrator  the  entire  right 
of  action  in  case  of  death. 

A  somewhat  similar  situation  exists  where  a  minor  is  perma- 
nently injured  by  the  tort  of  another.  His  father  may  sue  to 
recover  for  the  loss  of  the  services  of  the  minor  until  majority. 
The  minor  himself,  by  his  next  friend  or  guardian,  may  bring  suit 
to  recover  for  the  permanent  injury,  not  including  the  services  for 
which  his  father  may  sue.  See,  in  this  connection,  Augusta  Rail- 
way Co.  V.  Olover,  92  Oa.  132  (4),  143  (18  S.  E.  406);  Augusta 
Factory  v.  Davis,  87  Oa.  648  (2),  649  (13  S.  E.  577). 

Judgment  reversed.  Fish,  0.  J.,  and  Atkinson,  J.,  dissent.  The 
other  Justices  concur. 


TAYLOR  V.  MEANS. 


1.  The  wrongful  and  fraudulent  taking  and  carrying  away,  by  any  person, 
of  the  personal  goods  of  another,  with  intent  to  steal  the  same,  is  larceny, 
and  punishable  under  the  law,  if  the  personal  goods  so  taken  have  a 
money  value.  And  though  the  value  of  the  thing  stolen  may  be  as 
small  as  five  cents  (the  alleged  value  of  the  article  taken  in  the  present 
case),  a  conviction  for  the  larceny,  or  sentence  under  plea  of  guilty,  will 
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not  be  held  void,  on  the  hearing  under  a  writ  of  habeas  corpus,  because 
of  the  trivial  value  of  the  chattel  stolen.^ 

2.  A  plea  of  guilty  by  a  minor  between  ten 'and  fourteen  years  of  age,  when 
arraigned  under  an  accusation  charging  the  offense  of  larceny,  is  a 
sufficient  basis  for  a  judgment  and  sentence  by  a  court  having  juris- 
diction of  the  case,  imposing  the  penalties  provided  by  statute  in  such 
cases.    1  Bishop's  Criminal  Procedure,  §  969e;  22  Cyc.  626  D. 

3.  A  sentence  imposed  in  accordance  with  the  provisions  of  section  1271 
of  the  Penal  Code  (which  provides  for  sentencing  minors  convicted  of 
misdemeanors  to  an  industrial  farm,  or  other  similar  reformatory  in- 
stitution, in  counties  containing  a  certain  population)  is  not  null  and 
void,  nor  is  the  law  embodied  in  that  code  section  null  and  void  on  the 
ground  that  ''the  sentence  and  the  law  upon  which  the  same  is  based 
is  in  conflict  with  that  portion  of  the  14th  amendment  to  the  consti- 
tution of  the  United  States,  which  declares:  'nor  shall  any  State  . 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,'  because  it  denies  both  to  petitioner  [the  father  of  the  minor  who 
is  seeking  by  habeas  corpus  to  secure  the  release  of  his  son,  the  minor 
referred  to  in  the  preceding  headnote,  from  the  custody  of  the  In- 
dustrial Farm]  and  to  the  [minor]  the  equal  protection  of  the  laws,  in 
that  all  other  persons  upon  being  convicted  of  a  misdemeanor  can  only 
be  sentenced  to  a  term  of  imprisonment  not  exceeding  twelve  months  at 
hard  labor  on  the  public  works  of  the  State  and  six  months  in  the 
county  jail;  whereas  the  sentence  complained  of  in  the  present  case  is 
for  confinement  for  a  term  not  exceeding  eleven  years  on  the  Fulton 
County  Industrial  Farm."  The  commitment  to  the  industrial  farm  is  not 
absolutely  for  eleven  years,  but  during  minority,  and  subject  to  parole 
or  discharge  before  majority,  if  the  minor  shall  have  sufficiently  re- 
formed to  justify  such  a  step. 

(a)  The  sentence  in  the  present  case  is  not  one  imposing  punishment  un- 
der the  purely  penal  statutes  of  the  State;  the  purpose  of  the  sentence 
is  not  punishment  alone,  but  restraint  and  correction  under  circum- 
stances that  shall  tend  to  the  mental  and  moral  uplift  of  the  child  and 
the  proper  formation  of  his  character. 

(h)  Where  a  minor  under  the  age  of  sixteen  years  is  convicted  of  a  mis- 
demeanor, in  a  county  having  over  one  hundred  thousand  population, 
the  act  of  the  legislature  confers  on  the  presiding  judge  a  discretion  to 
send  him  to  the  chain-gang  or  to  the  industrial  farm.  But  if  he  is 
sent  to  the  industrial  farm,  or  other  similar  institution,  the  legislature 
have  declared  that  "such  sentence  shall  be  for  and  during  the  minority 
of  such  person,  unless  sooner  discharged,  with  full  power  in  the 
authorities  having  charge  of  such  industrial  farm,  or  similar  institution, 
to  sooner  parole  or  discharge  such  person,  if  in  their  judgment  he  has 
sufficiently  reformed  to  justify  such  discharge  or  parole,  and  such  dis- 
charge or  parole  may  be  conditioned  upon  continued  good  behavior  of 
such  person  during  his  minority,  under  such  rules  and  regulations  as 
such  authorities  may  prescribe."  Penal  Code,  §S  1270,  1271.  The 
courts  were  not  given  any  discretion  or  authority,  in  counties  having 
the  population  stated,  to  send  such  minor  to  the  industrial  farm  for  a 
less  time  than  that  above  mentioned;  or  to  discharge  him  before  reach- 
ing majority,  on  a  writ  of  habeas  corpus.     The  power  to  parole   or 
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discharge  such  minor  was  vested  by  the  statute  in  the  authorities 
having  charge  of  such  institution.  The  act  is  not  unconstitutional  on 
the  grounds  of  attack  made  upon  it,  as  will  appear  in  the  next  head- 
note  and  in  headnote  numbered  3  above. 

(c)  The  confinement  of  a  minor  child  in  an  institution  such  as  an  in- 
dustrial farm  duly  established  under  the  law,  after  the  minor's  con- 
viction of  a  misdemeanor,  or  after  plea  of  guilty,  will  not  deprive  the 
father  of  his  property  or  the  minor  of  his  liberty  without  due  process 
of  law,  inasmuch  as  the  restraint  and  the  confinement  upon  the  indus- 
trial farm  can  only  follow  upon  the  conviction  of  the  minor  after  a 
trial  had  in  accordance  with  law  or  upon  a  plea  of  guilty  to  an  in- 
dictment or  accusation  sufficiently  charging  a  criminal  offense. 

4.  The  court  did  not  err  in  remanding  the  minor,  to  secure  whose  release 
from  custody  the  habeas  corpus  prooeedings  were  instituted,  to  the 
custody  of  the  respondent. 

Mabch  1,  1913. 

Habeas   corpus.     Before   Judge   Pendleton.     'Fnlton  superior 

court.    May  25,  1912. 

0.  P.  Taylor  instituted  habeas  corpus  proceedings  against  T.  A. 
E.  Means,  charging  that  the  defendant  was  illegally  detaining  ipe- 
titioner's  son  Ollie  Taylor,  a  youth  about  13  years  of  age,  and 
setting  up  that  petitioner  was  entitled  to  the  possession  and  serv- 
ices of  his  said  minor  son.  The  respondent  answered  that  he  was 
the  superintendent  of  the  Pulton  County  Industrial  Parm,  an  in- 
stitution provided  by  law,  to  which  the  judges  of  this  State  may 
sentence  any  minor  convicted  of  a  misdemeanor,  which  sentence 
shall  be  for  and  during  the  minority  of  such  person  so  sentenced, 
and  that  Ollie  Taylor  had  been  convicted  and  sentenced  to  said 
Industrial  Parm  during  his  minority.  A  motion  to  dismiss  the 
respondent's  answer  as  not  constituting  any  legal  reason  why  the 
boy  should  not  be  returned  to  petitioner  was  overruled,  and  to 
that  ruling  petitioner  duly  excepted.  Upon  the  hearing  the  fol- 
lowing facts  were  made  to  appear:  WTien  a  little  more  than  ten 
years  of  age  Ollie  Taylor  had  pleaded  guilty  to  an  accusation 
charging  him  with  an  offense  which  amounted  to  a  misdemeanor, 
to  wit,  the  theft  of  a  bottle  of  coca-cola,  of  the  value  of  five  cents. 
The  order  and  conduct  of  the  life  of  the  boy  while  confined  on  the 
Industrial  Farm  was  as  follows :  "Arise  from  4 :45  a.  m.  to  6  o'clock 
a.  m. ;  eat  breakfast  from  6  to  7  a.  m. ;  do  chores  from  breakfast 
to  8:30;  attend  school  from  8:30  to  11:30;  dinner  at  12  m.;  play 
from  dinner  to  1:30;  work  at  jobs  suitable  to  his  strength  from 
1:30  to  30  minutes  before  supper;  supper  anywhere  from  4:30  to 
6,  owing  to  the  season  of  the  year;  study  from  supper  to  7:30  or  8 
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in  winter,  and  in  summer  from  6 :30  to  7 :30 ;  then  to  bed ;  bathe, 
work  private  garden,  and  play  baseball  Saturday  afternoon;  play 
house  games  Saturday  nights;  Sunday,  rise  as  on  any  other  day, 
breakfast,  thence  to  Sunday  school ;  exercise  by  drill  or  gymnastics ; 
dinner;  preaching  in  the  afternoon  and  singing  at  night;  discipline 
is  military.  Ollie  Taylor  has  learned  to  read  and  write  a  passable 
letter  since  he  has  been  an  inmate  of  the  Farm.''  Superintendent 
Means  had  allowed  the  boy  to  return  to  his  home  for  a  month's  stay, 
and  upon  his  taking  the  boy  back  to  the  farm  the  habeas  corpus 
proceedings  were  instituted.  The  court  below  denied  the  writ  of 
habeas  corpus,  and  the  petitioner  excepted. 

Tf .  H.  Terrell,  for  plaintiff.    L.  Z.  Rosser,  for  defendant. 

Beck,  J.  The  important  principle  ruled  in  the  third  headnote 
is  not  elaborated  here,  but  a  most  elaborate  and  exhaustive  dis- 
cussion of  the  doctrine  involved  in  that  ruling  will  be  found  in  1 
Wharton  on  Criminal  Law  (11th  ed.),  §  370  et  seq.,  and  the  nu- 
merous cases  cited  as  authority  for  the  text.  Besides,  this  matter 
is  elaborately  treated  in  the  copious  extracts  from  the  decisions  of 
many  courts  contained  in  the  note  to  the  case  In  re  John  Sharp, 
18  L.  B.  A.  (N.  S.)  886  (15  Idaho,  120,  96  Pac.  563). 

Judgment  affirmed.     All  the  Justices  concur. 


•  Tayloe  Company  et  al.  v.  Williams. 

Atkinson,  J.  1.  Where  an  insolvent  person  files  a  voluntary  petition  in 
bankruptcy,  and  prays  that  property  be  set  apart  to  him  as  exempt 
under  homestead  laws  of  this  State,  and  upon  such  petition  is  adjudged 
a  bankrupt  and  a  trustee  in  bankruptcy  is  appointed,  who  sets  apart  to 
the  bankrupt  property  as  prayed,  and  duly  files  his  report  thereof  in 
the  court  of  bankruptcy,  to  which  no  exception  is  filed,  the  bankrupt 
has  an  assignable  interest  in  the  property  so  set  apart,  and  it  is  lawful 
for  him  to  assign  the  property  in  good  faith  for  application  to  pre- 
existing debts,  although  the  assignment  be  made  before  expiration  of 
the  twenty  days  allowed  under  General  Order  No.  17  (Collier  on  Bank- 
ruptcy, 1067),  within  which  to  file  exceptions. 

2.  In  such  a  case,  where  creditors  holding  homestead-waiver  notes  of 
the  bankrupt,  relying  on  the  validity  of  the  homestead  exemption,  sought 
in  a  court  of  equity  to  enjoin  the  bankrupt  from  receiving  the  property 
so  set  apart  and  to  have  a  receiver  appointed,  to  the  end  that  the 
property  might  be  applied  to  the  pajrment  of  the  homestead-waiver  notes, 
and  on  interlocutory  hearing  it  appeared  that  the  exempted  property 
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had  been  assigned  in  the  manner  indicated  in  the  preceding  note,  there 
was  no  error  in  denying  the  application  for  injunction  and  receiver. 
Judgment  affirmed.    All  the  Juatioea  concur. 
Mabch  1,  1913. 

Petition  for  injunction.     Before  Judge  Hammond.     Bichmond 

superior  court.    April  9,  1912. 

H.  M.  Holden  and  P.  C.  O'Oorman,  for  plainidfe. 

S.  H.  Myers  and  W.  K.  Miller,  for  defendant. 


Nashville,  Chattanooga  &  St.  Louis  Bailway  v.  Plournoy. 

Atkinson,  J.  1.  When  a  carrier  issues  a  bill  of  lading  containing  a  state- 
ment as  to  the  quantity  of  goods  received,  with  the  understanding  that 
the  goods  may  be  transferred  by  means  of  a  transfer  of  the  bill  of 
lading,  the  transferee  is  justified  in  relying  upon  the  representation  of 
the  carrier,  made  in  the  bill,  with  reference  to  the  quantity  of  goods 
received  under  it;  and  as  to  one  who  receives  the  bill  in  good  faith, 
relying  upon  the  statement  of  quantity,  and  pays  a  consideration,  the 
carrier  will  be  estopped  from  showing  that,  though  he  received  some 
of  the  goods,  he  has  not  received  the  quantity  recited  in  the  bill.  6 
Cyc.  418,  and  cases  cited  under  note  90;  Civil  Code,  §§  4133,  4134; 
Smith  V.  Southern  Ry.  Co.,  89  S.  C.  415  (71  S.  E.  989). 

2.  To  guard  against  such  estoppel  the  carrier  may  insert  in  the  bill  of 
lading,  ''shippers  load  and  count,"  or  some  like  clause  qualifying  his 
representation;  and  in  that  event  he  will  not  be  liable  to  an  assignee 
for  value  if  he  delivers  all  the  goods  received.  6  Cyts.  418,  and  cases 
cited  under  note  94;  see  also  Judge  Freeman's  note  to  National  Bank 
1;.  Baltimore  R.  Co.,  105  Am.  St.  R.  321,  at  pages  353-354  (99  Md.  661, 
59  Atl.  134) ;  Alabama  Great  Southern  R.  Co.  v.  0>mmonwealth  Mfg. 
Co.,  146  Ala.  388  (42  So.  406). 

3.  The  effect  of  the  agreement  contained  in  the  bill  of  lading,  as  disclosed 
by  the  statements  contained  in  the  agreed  statement  of  facts,  was  that 
the  plaintiff  should  not  be  afforded  such  opportunity  for  inspection 
as  would  enable  him  to  discover  any  shortage  in  the  quantity  of  goods 
specified  until  after  payment  of  the  draft;  but  the  fact  that  the  bill  of 
lading  contained  the  recital  ''allow  inspection**  will  not  affect  the  case. 

4.  Under  the  agreed  statement  of  facts,  it  appearing  that  the  carrier 
received  a  certain  part  of  the  goods  specified  in  the  bill  of  lading,  but 
did  not  receive  the  goods  the  value  of  which  was  the  basis  of  the  action, 
and  that  the  bill  of  lading  bore  on  its  face  qualifying  words  sufficient 
to  convey  notice  to  the  purchaser  that  the  carrier  did  not  intend  to 
vouch  for  the  quantity  of  goods  placed  in  the  car  by  the  shipper,  the 
carrier  was  not  liable  to  the  plaintiff  for  the  deficiency,  and  is  not 
estopped  from  setting  up  in  the  action  the  fact  that  t|ie  missing  goods 
were  never  received  for  transportation. 

5.  The  judge,  to  whom  the  case  was  submitted  for  decision  without  the  in- 
tervention of  a  jury,  committed  error  in  finding  for  the  plaintiff. 

Judgment  reversed.    All  the  Justices  concur. 
Mabch  1,  1913. 
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Complaint.  Before  Judge  Felton.  Bibb  superior  eOurt.  No- 
vember 16, 1911. 

J.  A.  Flournoy,  as  transferee  of  a  bill  of  lading,  instituted  an 
action  by  attachment  against  the  Nashville,  Chattanooga  &  St. 
Louis  Railway,  for  the  recovery  of  the  value  of  certain  oats  for 
which  the  defendant  had  issued  its  bill  of  lading  at  Nashville, 
Tennessee,  consigned  to  the  order  of  the  consignor  at  Macon,  Geor- 
gia. The  case  was  tried  upon  an  agreed  statement  of  facts,  on 
consent  of  the  parties,  by  the  judge  without  the  intervention  of  a 
jury;  and  a  judgment  was  rendered  in  flavor  of  the  plaintiff  for  the 
value  of  the  oats.  The  defendant  excepted  on  the  ground  that  the 
judgment  was  contrary  to  the  law  and  the  evidence.  The  statement 
of  facts  was  as  follows : 

"1.  On  July  29,  1909,  J.  A.  Flournoy  bought  from  the  Old 
Hickory  Grain  Company  at  Nashville,  Tenn.,  280  sacks  of  com 
weighing  39,200  pounds,  and  60  sacks  of  oats  weighing  9,600 
pounds,  to  be  shipped  from  Nashville,  Tenn.,  in  the  ^ame  car  as 
one  car-load  shipment  to  Macon,  Georgia.  On  the  date  stated,  the 
N.,  C.  &  St.  L.  Ry.  Company  issued  to  the  Old  Hickory  Company 
its  bill  of  lading  reciting  the  receipt  of  said  corn  and  oats  for 
transportation  to  Macon,  Georgia,  consigned  to  the  order  of  Old 
Hickory  Grain  Company,  notify  J.  A.  Flournoy;  a  true  copy  of 
which  bill  of  lading  is  attached  to  defendant's  answer  filed  in  the 
above  case.  At  the  time  said  bill  of  lading  was  issued  the  words 
*  shippers  load  and  count,*  and  the  words  *  allow  inspection,*  were 
stamped  or  written  on  said  bill  of  lading. 

"2.  Said  Old  Hickory  Grain  Company  transferred  and  assigned 
said  bill  of  lading  by  endorsement  thereon  in  blank.  Thereupon 
said  Old  Hickory  Grain  Company  drew  its  sight  draft  on  J.  A. 
Flournoy,  Macon,  Ga.,  payable  to  the  order  of  the  Fourth  Na- 
tional Bank  of  Nashville,  Tenn.,  for  $681.87,  the  same  being  the 
contract  price  and  market  value  of  said  com  and  oats,  on  account 
of  N.  &  C.  5755,  the  same  being  the  initial  and  car  number  recited 
in  said  bill  of  lading,  and  attached  said  sight  draft  to  said  bill  of 
lading,  and  delivered  the  draft  and  bill  of  lading  attached  to  said 
bank.  The  payee  in  said  draft  endorsed  on  said  bill  of  lading  the 
following:  *The  Fourth  National  Bank  of  Nashville,  Tennessee, 
herein  gives  notice  to  all  parties  acquiring  this  draft,  bill  of  lading, 
or  any  interest  therein,  or  in  the  goods  they  call  for,  that  it  as- 
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sumes  no  responsibility  whatever  for  the  quality,  quantity,  or  de- 
livery of  the  goods  covered  by  said  draft  or  bill  of  lading,'  and 
forwarded  said  draft  and  bill  of  lading  attached  to  the  Fourth 
National  Bank  of  Macon,  Georgia,  for  collection. 

"3.  On  August  4,  1909,  the  Fourth  National  Bank,  of  Macon, 
Georgia,  presented  said  draft  and  bill  of  lading  attached  to  said 
J.  A.  Flournoy  for  payment,  and  said  draft  was  by  him  paid  on 
presentation,  and  said  draft  and  bill  of  lading  were  each  stamped 
paid,  and  delivered  to  him,  by  the  Fourth  National  Bank  of  Macon, 
Georgia.  The  contract  price  and  market  value  of  the  60  sacks  of 
oats  on  the  day  said  draft  was  paid  was  $182.25,  and  said  amount 
was  included  in  said  draft,  making  with  the  value  of  the  com 
the  amount  stated  in  said  draft. 

"4.  J.  A.  Floumoy  paid  said  draft  on  the  faith  of  said  bill  of 
lading,  and  relying  upon  the  recital  therein  that  said  railway  com- 
pany had  received  280  sacks  of  com  and  60  sacks  of  oats  for  ship- 
ment, and  that  the  same  were  shipped  in  said  car  N.  &  C.  5755, 
believing  in  good  faith  that  said  bill  of  lading  was  a  valid  instru- 
ment for  goods  received  for  shipment  as  recited  in  said  bill  of 
lading,  and  not  relying  at  all  on  the  general  credit  or  solvency  of 
said  Old  Hickory  Grain  Company.  He  did  not  inspect  or  seek  to 
inspect  the  contents  of  said  car,  as  allowed  under  the  bill  of  lading. 
He  had  no  right  to  remove  and  was  not  allowed  to  remove  any  of 
the  contents  of  said  car  until  after  he  had  paid  said  draft  and  ac- 
quired the  possession  and  title  to  said  bill  of  lading,  and  surren- 
dered said  bill  of  lading  to  the  connecting  carrier  of  the  N.,  C.  & 
St.  L.  Bwy.  Company,  which  had  possession  of  said  car,  and  he 
could  not  ascertain  that  there  were  no  oats  in  said  car  without 
removing  some  of  its  contents,  and  he  had  no  reason  to  suspect 
that  the  oats  were  not  in  said  car.  When  said  car  was  imloaded  it 
was  found  to  contain  280  sacks  of  com  only.  The  car  was  loaded 
by  Old  Hickory  Grain  Company  at  its  elevator,  and  said  bill  of 
lading  was  issued  upon  data  furnished  said  railway  company  by 
said  Old  Hickory  Grain  Company  as  to  the  contents  of  the  car. 
280  sacks  of  corn  were  put  in  the  car  and  delivered  to  said  J.  A. 
Floumoy  under  said  bill  of  lading.  No  oats  were  put  in  the  car, 
which  fact  was  not  known  to  the  railway  company  at  the  time' said 
bill  of  lading  was  issued,  or  at  the  time  Floumoy  paid  the  draft, 
nor  until  about  thirty  days  after  the  payment  of  the  draft.     In 
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point  of  fact,  no  oats  were  ever  loaded  in  the  ear  with  the  corn,  and 
no  oats  were  ever  delivered  to  the  railway  company  or  to  Floumoy. 

"5.  At  the  time  of  this  shipment,  and  theretofore,  it  was  the 
general  custom  of  trade  and  carriage  in  the  southeastern  and  middle 
States,  including  Tennessee  and  Georgia,  that  when  car-load  ship- 
.  ments  of  grain,  flour,  hay,  meal,  and  like  merchandise  were  made 
to  the  shipper's  order,  notify  a  given  party,  the  order  bills  of 
lading  issued  for  such  shipments  were  to  be  attached  to  drafts 
drawn  by  the  shippers  on  the  person  named  in  the  bills  of  lading 
to  be  notified,  and  the  bills  of  lading  were  transferred  to  the  persons 
to  be  notified,  and  such  drafts  with  such  bills  of  lading  attached 
were  forwarded  through  banks  for  collection;  and  that  the  bills  of 
lading  were  not  to  be  delivered  to  the  persons  to  be  notified,  imtil 
the  drafts  attached  thereto  are  first  paid;  and  that  the  surrender 
of  the  original  order  bills  of  lading  properly  endorsed  shall  be  and 
is  required  before  the  delivery  of  the  property.  This  custom  was 
known  to  J.  A.  Floumoy  and  to  the  N.,  C.  &  St.  L.  Bailway  Com- 
pany. This  custom  was  followed  in  the  shipment  in  the  case  at 
bar/' 

Hardeman,  Jones,  Park  &  Johnston  and  Richard  Curd,  for  plain- 
tiff in  error.    John  P.  Ross,  contra. 


Park  v,  Zellabs  et  al, 

Atkinson,  J.  1.  The  provisions  of  the  Civil  Code,  {  5905  et  seq.,  in 
regard  to  the  taking  of  testimony  by  depositions,  are  general,  and  are 
applicable,  among  others,  to  instances  where  it  is  sought  to  cross- 
examine  a  witness  who,  in  response  to  direct  interrogatories  duly  pro- 
pounded, had  previously  g^ven  his  testimony  in  the  case,  although  the 
party  thus  seeking  to  cross-examine  the  witness  had  been  a£forded  ample 
opportunity  to  propound  cross-interrogatories  in  the  first  instance  and 
had  failed  to  do  so. 

(a)  It  affords  no  ground  to  exclude  the  depositions  so  taken  that  one  of 
the  persons  who  had  acted  as  commissioner  in  taking  the  interroga- 
tories afterwards  became  counsel  of  the  party  at  whose  instance  the 
depositions  were  taken,  and  as  such  conducted  the  cross-examination  of 
the  witness. 

.(5)  Nor  is  it  essential  that  the  notice  of  the  intention  to  take  the  deposi- 
tions prescribed  by  statute  should  state  the  name  of  the  officer  before 
whom  the  cross-examination  -is  to  be  conducted. 

2.  Where  several  promissory  notes  are  given  for  the  purchase-price  of 
personal  property,  and  subsequently  are  indorsed  over  by  the  payee  to 
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different  persons,  and  the  holder  of  one  of  them  sues  the  maker,  the 
latter,  after  denying  that  plaintiff  is  a  bona  fide  holder  for  value,  and 
setting  up  partial  failure  of  consideration  and  fraudulent  representa- 
tions, but  admitting  the  property  to  be  of  a  stated  value  less  than  the 
amount  of  the  note  on  which  he  is  sued,  can  not  have  a  judgment 
denying  the  plaintiff  a  recovery  for  any  amount,  on  the  ground  that 
one  of  the  other  notes  was  also  assigned,  and  that  the  holder  thereof, 
though  not  |i  party  to  the  action  on  trial,  might  in  a  pending  action 
thereon  be  held  to  be  a  bona  fide  holder  for  value  and  recover  from  him 
the  full  amount  of  such  note,  and  the  remaining  note  might  fall  into  the 
hands  of  an  innocent  holder  and  be  sued  on  with  similar  result. 

(a)  The  record  of  the  pending  suit  brought  by  a  different  plaintiff  on  one 
of  the  other  notes  is  irrelevant  to  any  issue  made  in  the  case  at  bar. 

S.  Evidence  as  to  the  institution  of  suits  in  other  cases  in  which  the 
present  plaintiff,  as  indorsee,  had  sued  on  notes  executed  by  other 
makers  in  favor  of  the  same  payee,  in  which  pleas  were  entered  setting 
up  fraud  and  failure  of  consideration,  would  be  relevant  if  supplemented 
with  other  evidence  that  in  those  cases  the  charge  of  fraud  and  mis- 
representation was  the  same  or  similar  to  that  charged  in  the  present 
instance,  and  that  such  pleas  were  sustained  in  some  of  them;  or  with 
evidence  of  other  circumstances  affecting  the  plaintiff  with  notice  of  a 
general  scheme  of  the  payee  to  defraud  in  the  sale  of  the  property  of 
the  kind  for  which  the  note  was  given.  But  the  bare  fact  that  in 
several  instances  pleas  of  fraud  had  been  filed  to  suits  on  notes  pur- 
chased by  the  plaintiff  from  the  same  payee  is  not  sufficient  to  defeat 
the  bona  fides  of  the  purchase  of  the  note.  Citizens'  Trust  &  Savings 
Bank  v.  Stackhouse,  91  S.  C.  455  (74  S.  E.  977,  40  L.  R.  A.  (N.  S.) 
454);  Mee  v,  Carlson,  22  S.  D.  365  (117  N.  W.  1033,  29  L.  R.  A. 
(N.  S.)   351). 

4.  It  being  in  issue  as  to  whether  the  plaintiff  was  a  bona  fide  holder  of 
the  note  without  notice  of  the  facts  relied  on  to  show  failure  of  oon* 
sideration,  the  court,  on  appropriate  request,  should  have  charged  that 
knowledge  by  plaintiff  that  the  note  was  given  for  the  purchase-price 
of  the  article  sold  would  not  alone  suffice  to  charge  plaintiff  with 
notice  of  the  defects.  Wilensky  v.  Morrison,  122  Oa.  664  (50  S.  E. 
472)  ;  Bank  of  Commerce  v.  Barrett,  38  Ga,  126  (95  Am.  D.  384). 

5.  Except  as  indicated  in  the  preceding  notes,  there  was  no  merit  in  any 
of  the  other  grounds  of  the  motion  for  new  triaL 

Judgment  reversed.    All  the  Justices  concur, 
Mabch  1,  1913. 

Complaint.    Before  Judge  Walker.    Lincoln  superior  court.    De- 
cember 16,  1911. 

C.  J.  Ferryman,  for  plaintiff. 

John  T.  West  and  T.  H.  Remsen,  for  defendants. 
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Spenoe,  administrator,  v.  Queen. 

Beck,  J.  1.  Under  the  allegations  and  prayers  of  the  petition,  the  oyer- 
ruling  of  the  demurrer  was  not  error. 

2.  But,  under  the  evidence,  the  finding  of  a  certain  sum  of  money  in  favor 
of  the  plaintiff  was  contrary  to  law  and  unsupported  hy  the  evidence, 
as  against  a  plea  of  the  statute  of  limitations. 

(a)  The  plaintiff  claimed  as  a  legatee  under  the  will  of  her  father,  which 
was  probated  in  1865,  and  showed  on  its  face  that  the  testator  left  a 
tract  of  land,  which  was  to  be  divided  among  his  children  (his  wife 
having  died  before  him).  The  plaintiff  became  of  age  in  1883,  and 
did  not  bring  the  present  action  until  1910.  It  was  brought  against 
the  legal  representative  of  her  imcle,  who  had  qualified  as  executor  of 
her  father  in  1865,  and  who  had  died  some  two  years  before  the  suit 
was  brought.  As  originally  brought,  the  suit  claimed  an  interest  in 
the  land,  and  also  sought  to  recover  on  account  of  rents  alleged  to  have 
been  received  by  the  executor  of  the  plaintiff's  father,  and  an  investment 
of  the  funds  alleged  to  belong  to  the  estate.  As  amended,  a  recovery 
was  prayed  for  the  value  of  the  interest  which  she  claimed  in  the  land 
alleged  to  have  been  left  by  her  father  at  his  death,  and  its  rents  and 
profits,  and  also  for  the  value  of  the  interest  claimed  by  her  in  a  tract 
of  land  alleged  to  have  been  partly  bought  with  fimds  of  the  estate  in 
1871.  A  verdict  was  rendered  in  her  favor  for  a  fixed  amount  of  money. 
The  facts  on  which  the  plaintiff  relied  to  prevent  a  bar  of  the  statute 
of  limitations  did  not  bring  the  case  within  the^  rulings  in  Wellborn  v. 
Rogers,  24  Oa,  558,  Hoyle  v.  Jones,  35  Oa,  40  (89  Am.  D.  273),  Kirkley 
V.  Sharp,  98  Oa.  484  (25  S.  E.  562),  or  Short  v.  Mathis,  107  Oa,  807  (33 
S.  E.  694).  But  uncontradicted  evidence  brings  it  within  the  principle 
of  the  rulings  in  Bennett  v.  Bird,  139  Oa.  25  (76  S.  E.  568) ;  Edmonds 
V.  Ooodwyn,  28  Oa,  38;  Sutton  v.  Dye,  60  Oa,  449;  Marler  v.  Simmons, 
81  Oa,  611  (8  S.  E.  190)  ;  Lane  v.  Lane,  87  Oa,  268  (13  S.  E.  335)  ; 
Teasley  v.  Bradley,  110  Oa.  497  (35  S.  E.  782,  78  Am.  St.  R.  113)  ; 
Crawford  V.  Crawford,  134  Oa,  114  (67  S.  E.  673,  28  L.  R.  A.  (N.  S.) 
353,  19  Ann.  Gas.  932).  Judgment  reversed.  All  the  Justices  concur, 
Mabch  1,  1913. 

Equitable   petition.     Before   Judge   Brand.     Walton   superior 

court.    January  19,  1912. 

Napier  &  Cox,  for  plaintiff  in  error. 

Cohh  &  Erwin  and  WaXker  &  Roberts,  contra. 


White  et  al.  v.  North  Georgia  Electric  Company  et  al. 

Beck,  J.  1.  Under  the  constitution  an  equity  case  must  be  tried  in  the 
county  of  the  residence  of  a  defendant  against  whom  substantial  relief 
is  prayed.    Civil  Code,  {  6540. 

2.  Where  an  equitable  action  was  brought  against  three  defendants,  two 
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of  whom  were  alleged  to  be  reskienta  of  the  county  of  the  venue  and 
the  third  a  resident  of  another  county  of  this  State,  and  where  the 
last-named  defendant  pleaded  to  the  jurisdiction  and  showed  that 
neither  of  her  codefendants  resided  in  the  county  where  the  suit  was 
brought,  but  one  of  them  resided  in  another  county  of  this  State  and 
the  other  was  a  non-resident  of  the  State,  her  plea  to  the  jurisdiction 
should  have  been  sustained. 

3.  Parties  defendant  to  an  equitable  action  in  the  superior  court,  who 
appear  and  plead  to  the  merits  without  excepting  to  the  jurisdiction, 
thereby  waive  any  objection  to  the  jurisdiction  of  the  per«)n,  so  far  as 
they  are  concerned;  but  they  can  not  waive  it  to  the  prejudice  of  third 
parties.     Civil  Code,  §  5663. 

4.  If  one  party  to  an  equitable  action  whose  plea  to  the  jurisdiction  is 
sustained  can  be  eliminated  therefrom  and  the  cause  can  proceed  so 
as  to  grant  complete  relief  with  the  remaining  parties  before  the  court, 
the  dismissal  of  the  action  as  to  such  party  will  not  necessitate  its 
dismissal  in  toto. 

(a)  In  the  present  case  the  sustaining  of  the  plea  to  the  jurisdiction  filed 
hf  one  of  the  parties  would  have  prevented  granting  any  equitable 
relief  so  far  as  she  was  concerned,  and  to  that  extent  the  case  would 
fall.  But  the  substantial  cause  of  action  was  between  the  rem&ining 
parties.  The  facts  of  this  case  did  not  make  one  in  which  both  parties 
claimed  under  a  common  grantor.  Under  the  evidence  a  verdict  in  favor 
of  the  plaintiff  against  the  defendants  other  than  the  party  who  pleaded 
to  the  jurisdiction,  and  for  the  relief  sought  other  than  that  which 
depended  on  her  presence,  was  fully  supported. 

5.  While  there  may, have  been  some  inaccuracies  in  the  charge,  under  the 
evidence  there  was  nothing  which  should  require  a  reversal  as  to  the 
two  defendants  over  whom  the  court  had  jurisdiction. 

6.  Although  the  presiding  judge  erred  in  retaining  the  defendant  who 
pleaded  to  the  jurisdiction,  the  verdict  and  decree  are  separable,  so 
that  the  relief  granted  as  to  her  can  be  stricken  therefrom  without 
affecting  them  as  to  other  parties.  This  litigation  has  been  pending 
for  many  years.  As  to  the  parties  other  than  the  one  who  filed  the 
plea  to  the  jurisdiction,  it  has  reached  a  proper  conclusion,  and  the 
litigation  should  not  be  longer  continued  because  of  the  error  of  re* 
taining  such  party  in  the  case,  it  not  being  essential  to  the  determina- 
tion of  the  substantial  issues  between  the  other  parties  and  not  having 
affected  their  rights.  Accordingly,  this  court  gives  direction  that  the 
verdict  and  decree  be  so  modified  as  to  eliminate  therefrom  the  grant  of 
any  relief  as  against  such  party,  including  the  cancellation  of  a  deed  ex- 
ecuted by  such  party  and  injunction  affecting  her;  that  her  plea  to  the 
jurisdiction  be  sustained  and  she  be  stricken  from  the  record  as  a  party ; 
and  that  in  other  respects  the  verdict  and  decree  stand  affirmed. 

Judgment  affirmed,  toith  direction.      All  the  Justices  concur. 
Mabch  1,  1913. 

Equitable  petition.  Before  Judge  Jones.  Eabun  superior  court 
January  6, 1912. 

Brown,  Randolph,  Parker  &  Scott  and  Spencer  B.  Atkinson,  for 
plaintiffs  in  error.    H.  H.  Dean,  contra. 
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Logan  et  al.  v,  Hope. 

Beck,  J.  1.  The  court  erred  in  charging  the  jury  that  "you  may  helieve 
that  witness  who  has  the  best  means  of  knowing  the  facts  about  which 
he  or  she  testifies  and  the  least  inducement  to  swefir  falsely,  and  with 
these  rules  determine  what  the  evidence  is,''  in  that  this  charge  omitted 
all  reference  to  the  credibility  of  the  witnesses  as  being  one  of  the 
matters  to  be  considered  by  the  jury  in  passing  upon  the  question  of 
the  weight  to  be  given  to  the  testimony  of  such  witness. 

2.  Relatively  to  a  person  on  a  public  highway,  who  is  injured  by  vicious 
or  dangerous  horses  which  have  been  hired  to  a  customer  by  a  livery- 
man, if  such  injury  arises  from  the  exercise  of  the  vicious  propensity, 
the  owner  will  be  held  liable  therefor,  if  he  hired  such  horses,  knowing 
them  to  have  vicious  or  dangerous  propensities,  or  having  reasonable 
ground  for  so  knowing,  and  was  wanting  in  ordinary  care  for  the  pro- 
tection of  the  public  against  injury  from  the  exercise  of  such  propensi- 
ties. 

(a)  The  questions  of  proximate  cause  and  of  the  exercise  of  ordinary  care 
by  the  injured  person  are  for  the  jury. 

(5)  The  following  charge  was  not  an  accurate  statement  of  the  law:  '*If 
the  horses  were  not  reasonably  gentle  and  safe,  or  the  lines  were  not 
reasonably  strong  and  secure  for  the  use  intended,  and  the  defendants 
knew  it,  or  could  by  the  exercise  of  ordinary  care  have  known  it,  then 
the  plaintiff  can  recover,  unless  those  driving  the  horses  were  negligent 
and  were  the  proximate  cause  of  the  injury.'' 

3.  In  so  far  as  a  suit  to  recover  damages  by  one  injured  on  a  highway 
depends  not  on  injury  by  a  vicious  animal  in  the  exercise  of  his  vicious 
propensity,  but  proceeds  on  account  of  negligence  in  regard  to  providing 
defective  harness  for  horses  let  out  by  him,  by  reason  of  which  such 
horses  ran  away  and  could  not  be  controlled,  the  duty  is  on  the  livery- 
man, in  providing  harness,  to  use  ordinary  care  to  furnish  suitable 
harness  for  the  driving  and  control  of  the  horses  hired. 

4.  Where  the  question  is  one  of  the  opinion,  a  non -expert  witness  may 
state  the  facts  upon  which  he  bases  it,  and  then  state  to  the  jury  his 
opinion  thus  founded.  It  should  appear  that  the  opinion  given  is  thus 
based,  and  what  the  facts  were  on  which  the  opinion  is  predicated.  In 
the  present  case,  the  witnesses  did  not  sufficiently  give  the  facts  upon 
which  they  based  their  opinions,  and  it  was  error  to  admit  the  testimony 
objected  to. 

5.  There  was  not  such  a  lack  of  substantial  compliance  with  the  law  as 
to  the  bringing  of  a  brief  of  evidence  to  this  court  as  would  authorize 
this  court  to  disregard  the  brief  of  evidence  contained  in  the  record. 

Judgment  reversed.    All  the  Justices  concur, 
Mabch  1,  1913. 

Action  for   damages.     Before  Judge   Pite.     Gordon   superior 

court.    December  26,  1911. 

Sam  P.  Maddox  and  Neel  &  Neel,  for  plaintiffs  in  error. 

Eubanks  £  Mebane  and  Henson  &  Milner,  contra. 
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Nashville,  Chattanooga  &  St.  Louis  Railway  v.  Pope. 

Beck,  J.  1.  An  instruction  given  in  the  course  of  the  court's  charge  to 
the  jury,  that  "you  may  believe  that  witness  who  has  the  best  means 
of  knowing  the  facts  about  which  he  testifies  and  the  least  inducement 
to  swear  falsely,**  is  not  a  correct  statement  of  the  law,  without  a 
qualification  that  the  witness  in  all  other  respects  is  found  to  be 
equally  credible  with  the  other  witnesses.  L.  d  N,  R,  Co,  v.  Rogers, 
136  Oa,  674  (71  S.  E.  1102). 

2.  The  suit  is  to  recover  damages  for  the  erection  of  poles  for  a  tel^raph 
line  on  the  plaintifTs  land,  and  the  cutting  of  timber  therefrom.  The 
railroad  traversed  the  land  lot  several  years  before  the  plaintiff  pur- 
chased \t  No  paper  title  was  introduced.  The  testimony  relating  to 
the  demarcation  of  the  line  between  the  plaintiff  and  the  defendant, 
and  the  location  of  the  poles  and  the  quantum  of  damages,  is  so  uncer- 
tain and  vague  that  it  is  impossible  to  say  whether  the  verdict  is  sup- 
ported by  the  evidence,  and  the  ends  of  justice  require  that  the  case  be 
tried  again.  Judgment  reversed.    All  the  Justices  concur. 

Mabch  1,  1913. 

Action  for  damages.    Before  Judge  Fite.    Dade  superior  court. 

January  1,  1912. 

Foiist  &  Payne,  for  plaintiff  in  error. 

TF.  U.  Jacoway,  contra. 
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Dean  v.  The  State. 


Atkinson,  J.  1.  The  failure  to  charge  upon  the  subject  of  impeachment 
of  witnesses  is  not  cause  for  the  grant  of  a  new  trial,  in  the  absence 
of  appropriate  timely  written  request  to  instruct  in  reference  thereto. 
Brown  v.  State,  138  Ga.  814  (76  S.  E.  379). 

2.  In  the  light  of  the  evidence  and  the  entire  charge,  the  grounds  of  the 
motion  for  new  trial,  based  on  certain  excerpts  from  the  charge^  were 
not  sufficient  to  require  a  new  trial. 

3.  The  evidence  was  sufficient  to  support  the  verdict. 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Juaticea  concur. 
Mabch  11,  1913. 

Indictment  for  murder.  Before  Judge  Mathews.  Houston  su- 
perior court.    November  22,  1912. 

J.  W.  Bloodworth  and  R.  N.  Holtzclaw,  for  plaintiff  in  error. 

Thomas  S.  Fclder,  attorney-general,  and  John  P.  Boss,  solicitor^ 
general,  contra. 


WiLLiA^is  et  ah  V.  The  State. 

Evans,  P.  J.  1.  Where  two  defendants  are  on  trial  for  murder,  testimony 
of  a  witness  that  he  overheard  one  of  the  defendants,  in  conversation 
with  his  wife,  admit  the  killing  of  the  deceased  is  not  inadmissible  on 
the  ground  that  the  conversation  between  the  defendant  and  his  wife 
was  a  privileged  communication.     Knight  v.   State,   114   Oa.  48    (30 
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S.  E.  928,  88  Am.  St.  R.  17).  Nor  ia  it  inadmissible  because  the  other 
defendant  was  not  present  at  the  time  of  the  conversation;  the  court 
fully  instructing  the  jury  that  as  to  such  other  defendant  the  testimony 
was  not  to  be  considered  in  determining  his  guilt. 

2.  In  so  far  as  the  requests  to  charge  stated  apt  and  pertinent  principles 
of  law,  they  were  covered  by  the  general  charge. 

3.  The  evidence  was  sufficient  to  authorize  the  verdict. 

Judgment  affirmed.     Beck,  J.,  absent.     The  other  Justices  concur, 
Mabch  11,  1913. 

Indictment  for  murder.  Before  Judge  Walker.  Warren  superior 
court.    November  29,  1912. 

W.  M,  Hawes,  E.  P,  Davis,  and  E,  T.  Shurley,  for  plaintiffs  in 
error.  T.  S.  Felder,  attorney-general,  Thomas  «/•  Brown,  solicitor- 
general,  and  M.  L.  Felts,  contra. 


Thompson  v.  The  State. 

ATKINSON,  J.  1.  When  this  case  was  before  the  Supreme  Court  on  a 
former  occasion,  it  was  ruled:  "Where  one  convicted  of  murder  has 
made  a  motion  for  a  new  trial,  and  the  same  is  set  for  hearing  in  a 
county  other  than  that  in  which  the  trial  was  had,  and  the  defendant 
offers  and  the  court  allows  an  amendment  to  the  motion,  setting  up 
that  certain  witnesses  residing  in  the  county  in  which  the  case  was 
tried  know  facts  which  are  material  to  his  case  and  refuse  to  testify 
thereto  voluntarily  by  affidavit  or  otherwise,  and  that  such  testimony 
is  newly  discovered,  all  of  which  is  supported  by  proper  affidavits,  it 
is  error  for  the  court  to  refuse  to  grant  the  motion  of  the  defendant, 
contained  in  such  amendment,  that  the  court  continue  the  hearing  and 
afford  him  its  aid  in  procuring  the  desired  testimony.  Civil  Code 
§§  5918  and  5919  do  not  apply  to  the  case  above  outlined."  Thompson 
V.  State,  138  Go.  267  (75  S.  E.  357).  Held,  that  the  ruling  so  an- 
nounced is  not  to  be  construed  as  restricting  the  court,  on  the  further 
hearing  of  the  motion  for  new  trial,  to  consideration  of  the  alleged 
newly  discovered  evidence. 

(a)  On  the  second  hearing  of  the  motion  for  new  trial,  when  the  affidavits 
of  the  witnesses  as  to  the  matter  relied  upon  as  newly  discovered  evi- 
dence were  introduced,  it  was  competent  on  a  counter-showing  to  admit 
evidence  tending  to  impeach  the  witnesses. 

2.  The  alleged  newly  discovered  evidence  tended  to  controvert  the  evidence 
introduced  by  the  State  on  the  main  trial,  but  it  was  not  of  such 
character  as,  when  considered  in  connection  with  the  evidence  offered 
to  impeach  the  witnesses,  would  likely  produce  a  different  result  if  a 
new  trial  were  granted. 

3.  The  evidence  was  sufficient  to  support  the  verdict. 

Judgment  affirmed.    Beck,  J.,  absent.     The  other  Jtutices  concur. 
March  11,  1913. 
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Indictment  for  murder.  Before  Judge  Eawlings.  Jeflferson  su- 
perior court.    November  14,  1912. 

A.  R.  Wright,  for  plaintiff  in  error. 

T.  S.  Felder,  attorney-general,  R.  Lee  Moore,  solicitor-general, 
Alfred  Herrington,  and  R.  N,  Hardeman,  contra. 


Turner  et  at.  v.  The  State. 

Evans,  P.  J.  1.  In  the  absence  of  a  proper  written  request,  it  is  not 
cause  for  new  trial  that  the  court  failed  to  instruct  the  jury  upon  the 
rule  of  law  respecting  the  credibility  of  witnesses.  Levois  v.  /8f*ate,U25 
Oa.  48  (53  S.  E.  816) ;  Lewis  v.  State,  129  Ga.  731   (59  S.  E.  782)^ 

2.  The  court  charged  the  jury  on  the  subject  of  their  duty  to  acquit  the 
defendants,  or  such  of  them  as  to  whom  the  evidence  failed  to  show 
guilt  beyond  a  reasonable  doubt,  as  clearly  and  distinctly  as  was 
stated  in  the  written  request.  Where  the  court  has  fairly  and  fully 
instructed  the  jury  on  a  given  subject,  it  is  noft  error  to  deny  requests  to 
charge  on  that  subject,  varying  from  the  charge  only  in  the  mode  of 
expression,  and  not  in  substance.  Perdue  v.  State,  126  Qa.  112  (54 
S.  E.  820). 

3.  It  was  not  error  to  give  the  following  charge:  "I  charge  you  in  this 
connection  that  where  a  homicide  is  shown  to  have  been  committed,  the 
law  presumes  that  the  homicide  was  malicious,  and  it  devolves  on  the 
defendant  to  show  justification  or  mitigation  or  excuse  unless  the 
evidence  adduced  against  him  shows  such  justification  or  mitigation 
or  excuse,  or  unless  the  circumstances  connected  with  the  homicide,  if 
a  homicide  is  shown  to  have  been  committed,  show  justification  or 
mitigation  or  excuse."  Ma/nn  v.  State,  124  Qa,  760  (53  S.  E.  324,  4 
L,  R.  A.  (N.  S.)  934). 

4.  The  evidence  was  sufficient  to  show  concert  of  action  with  the  actual 
slayer,  who  was  jointly  tried  with  the  plaintiffs  in  error,  and  that  the 
homicide  was  murder.  The  court  did  not  abuse  its  discretion  in  re- 
fusing a  new  trial. 

Judgment  affirmed.    Beck,  J,,  absent,     the  other  Justices  concur. 
Mabch  11,  1913. 

Indictment  for  murder.  Before  Judge  J.  B.  Park.  Morgan  su- 
perior court.    November  22,  1912. 

Middlebroolcs  &  Burruss  and  Williford  &  Lambert,  for  plaintiflFs 
in  error.  Thomas  S,  Felder,  attorney-general,  and  Joseph  E, 
Pottle,  solicitor-general,  contra. 
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Stephens  v.  The  State. 

Lumpkin/ J.  1.  Voluntary  dninkennese  furnishes  no  excuse  for  murder. 
Penal  Code,  f  39;  Strickland  v.  State,  137  Ga.  115,  116  (72  S.  E.  922). 

2.  Neither  the  evidence  nor  the  statement  of  the  accused  involved  the 
offense  of  manslaughter,  and  there  was  no  error  in  refusing  a  request 
to  charge  on  that  subject. 

3.  Nor  did  they  involve  any  question  of  defense  of  one's  habitation 
against  a  forcible  attack  and  invasion  on  his  property  or  habitation  by 
another,  under  the  Penal  Code,  §  72. 

4.  Nothing  in  the  evidence  or  statement  authorized  the  submission  of  the 
question  of  a  necessity  to  slay  the  deceased  as  a  protection  against  a 
trespasser,  or  the  right  to  use  necessary  force  to  eject  a  trespasser  with- 
out retreating. 

5.  The  evidence  supported  the  verdict,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Justices  concur. 
Mabch  11,  1913. 

Indictment  for  murder.  Before  Judge  Bawlings.  Jefferson  su- 
perior court.    December  12,  1912. 

John  R.  Cooper,  for  plaintiff  in  error. 

Thomas  8.  Felder,  attorney-general,  E.  Lee  Moore,  solicitor-gen- 
eral, and  Alfred  Herrington,  contra. 


BRUCE  V.  THE  STATE. 

No  errors  of  law  appear  for  any  of  the  reasons  assigned.  The  verdict  is 
supported  by  the  evidence,  and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Mabch  11,  1913. 

Indictment  for  murder.  Before  Judge  Boan.  Pulton  superior 
court.    January  4,  1913. 

Hines  &  Jordan,  for  plaintiff  in  error. 

r.  8.  Felder,  attorney-general,  Hugh  M,  Dorsey,  solicitor^en- 
eral,  and  E.  A.  Stephens,  contra. 

Hill,  J.  Julius  Bruce  was  tried  under  an  indictment  charging 
him  with  the  murder  of  Arthur  Lee  Berry.  He  was  found  guilty, 
and  upon  recommendation  of  the  jury  was  sentenced  to  life  im- 
prisonment in  the  penitentiary.  A  motion  for  a  new  trial  was 
overruled,  and  he  excepted. 

There  are  numerous  assignments  of  error  on  the  charge  of  the 
court  and  on  failure  to  charge.     These  assignments  of  error  are 
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without  merit.  One  assignment  is,  because  the  court  refused  to  in- 
struct the  jury  on  the  law  of  voluntary  manslaughter.  Under  the 
view  we  take  of  the  case,  the  court  did  not  err  in  so  ruling.  Volun- 
tary manslaughter  is  not  involved  under,  the  facts.  The  testimony 
for  the  State  all  tended  to  show  that  the  killing  was  unprovoked 
murder.  The  principal  witness  for  the  State  testified  that  at  the 
time  of  the  homicide  he  and  several  others,  including  the  defendant 
and'  the  deceased,  were  standing  on  the  front  porch  of  a  certain 
house,  talking.  The  defendant  said  to  the  deceased,  "I  started  to 
kill  your  cousin  Christmas."  The  deceased  replied,  "How  you 
going  to  kill  that  boy?  He  had  the  ups  on  you.**  The  defendant 
said,  "Yes,  just  like  I  got  the  ups  on  you  now,  you  .  .  ,  I  am 
going  to  kill  you,"  and  he  shot  him.  The  defendant  backed  oflE  the 
porch  after  he  shot  the  deceased,  and  the  last  seen  of  him  he  was 
going  over  the  hill  running.  The  deceased  had  no  weapon,  so  far 
as  the  evidence  for  the  State  disclosed,  and  was  making  no  eflEort 
to  commit  a  felony  or  other  injury  upon  the  person  of  the  de- 
fendant. The  evidence  for  the  defendant  tended  to  show  that  the 
deceased  had  threatened  the  life  of  the  defendant,  and  that  the 
threats  had  been  communicated  to  him.  The'  only  witness  for  the 
defendant  who  claimed  to  be  an  eye-witness  testified:  When  he 
went  over  to  the  house  where  the  homicide  occurred,  the  deceased 
and  the  defendant  were  in  the  rear  of  the  house,  and  nobody  was 
with  them.  "It  looked  like  this  Munk  [the  deceased]  wanted  to  go 
in  this  boy*s  pocket,  and  this  boy  shoved  him  back,  and  this  other 
boy  shot,  and  this  boy  shot,  and  Munk  [the  deceased]  fell,  and 
another  fellow  picked  his  gun  up.  .  .  I  did  not  see  the  gun 
before  the  shot  was  made.  I  saw  it  afterwards.  Julius  was  re- 
treating; he  was  coming  on  towards  the  front.  When  he  made  the 
shot  the  other  fellow  dropped  his  gun,  and  that  time  the  whole  lot 
crowded  around  him,  and  I  come  on  out." 

Under  this  evidence  we  do  not  think  that  voluntary  manslaughter 
was  involved  in  the  case;  and  the  trial  judge  did  not  err  in  de- 
clining to  charge  the  law  on  that  subject.  The  court  did  not  err  in 
charging  the  jury  that  the  homicide  was  either  murder  or  nothing, 
nor  was  such  charge  erroneous  as  being  an  intimation  of  what  had 
or  had  not  been  proved.  The  testimony  of  the  defendants  wit- 
nesses and  his  statement  to  the  jury  make  a  case  of  justifiable  homi- 
cide; and  if  believed  by  the  jury,  they  would  have  been  authorized 
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to  acquit  the  defendant.  But  they  evidently  did  not  believe  it. 
And  if  the  jury  had  convicted  the  defendant  of  voluntary  man- 
slaughter under  the  evidence,  the  verdict  could  have  been  set  aside, 
on  motion  of  the  accused,  as  having  no  evidence  to  support  it.  An 
instruction  on  the  law  of  manslaughter  should  not  be  given  where 
the  evidence  does  not  support  it.  Futch  v.  State,  90  Ga.  472  (16 
S.  E.  102) ;  Griffin  v.  State,  113  Ga.  279  (38  S.  E.  844). 

Upon  a  review  of  the  whole  case  we  think  there  are  no  errors  of 
law,  for  any  of  the  reasons  assigned.  The  verdict  is  supported  by 
the  evidence,  and  the  court  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

Judgment  affirmed.  Beck,  J.,  absent.  The  other  Justices  con- 
cur. 


Weiner  Brothers  Company  v.  Tucker. 

Atkinson,  J.  1.  Agency  can  not  be  proved  by  evidence  of  mere  declara* 
tions  of  the  alleged  agent;  but  when  accompanied  by  other  evidence  as 
to  the  conduct  of  the  person  in  the  character  of  agent,  and  acceptance 
by  the  alleged  principal  of  the  fruits  of  the  agency,  such  declarations 
are  admissible  in  evidence. 
2.  The  evidence  authorized  the  verdict. 

Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur. 
March  11,  1913. 

Complaint.     Before  Judge  Maddox.     Chattooga  superior  court. 

April  10,  1912. 

C.  D.  Rivers,  for  plaintiff  in  error.    J.  M.  Bellah,  contra. 


Jones  et  al.  v.  Cole. 


Atkinson,  J.  1.  An  assignment  of  error  in  excluding  evidence  must,  to 
entitle  it  to  consideration,  on  its  face  disclose,  either  literally  or  in 
^  substance,  what  that  evidence  was.  Russell  v.  Mohr-Weil  Lumber  Oo^ 
115  Ga.  35  (41  S.  E.  275).  Accordingly,  assignments  of  error  cm 
rulings  of  the  court  excluding  evidence,  made  during  the  trial  of  an 
illegality  case,  were  insufficient,  which  recited:  (o)  that  the  excepting 
party  offered  evidence  to  show  that  he  was  **not  liable  for  the"  amotmt 
specified  "in  the  fi.  fa.,"  but  did  not  set  forth  the  exact  evidence  relied 
on  to  produce  that  result  or  its  substance ;  (b)  that  the  excepting  party 
offered  in  evidence  "the  judgment  upon  which  the  fi.  fa,  was  issued," 
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for  the  purpose  of  showing  ''that  the  fi  fa.  was  not  based  upon  a 
l^al  judgment,"  but  did  not  set  forth  a  copy  of  the  judgment  or  its 
substance. 
2.  No  evidence  being  introduced  to  support  the  groimds  of  the  affidavit  of 
illegality,  it  was  not  erroneous  for  the  judge  to  dismiss  the  same  at 
the  costs  of  the  defendants  in  fi.  fa. 

Judgment  affirmed.    Beck,  J.,  absent.    The  other  Juatioea  concur. 
March  11,  1913. 

Affidavit  of  illegality.     Before  Judge  Edwards.     Paulding  su- 
perior court.    February  14,  1912. 

C.  D.  McGregor  and  J.  //.  McLarty,  for  plaintiffs  in  error. 


MOORE  r.  MOORE  &  COCHRAN. 

A  verdict  and  judgment  obtained  by  fraud  practiced  on  the  defendant  may 
be  set  aside  at  the  term  of  the  court  at  which  the  verdict  and  judgment 
were  entered,  where  the  movant  makes  it  appear  that  he  was  prevented 
by  the  fraud  of  the  prevailing  party  from  making  his  defense,  that  he 
was  not 'in  laches,  has  a  meritorious  defense,  and  announces  ready  for 
an  instant  trial. 

(a)  The  testimony  objected  to  tended  to  support  the  all^ations  of  the 
motion. 

(6)  The  court  did  not  abuse  his  discretion  in  vacating  the  verdict  and 
judgment,  and  allowing  the  defendant  to  plead  to  the  merits. 
March  11,  1913. 

Complaint.  Before  Judge  J.  B.  Park.  Morgan  superior  court. 
April  30,  1913. 

M.  C.  Few,  for  plaintiff. 

8.  H.  Sibley  and  Williford  &  Lambert,  for  defendant. 

Evans,  P.  J.  This  is  a  proceeding  to  vacate  a  verdict  and  judg^ 
ment  alleged  to  have  been  obtained  by  fraud  practiced  on  the  de- 
fendant The  application  to  set  aside  the  verdict  and  judgment 
was  made  at  the  term  of  the  court  at  which  they  were  entered ;  and 
the  movant  alleged  that  the  verdict  and  judgment  were  obtained  by 
the  fraud  of  the  plaintiff,  that  the  movant  was  not  in  laches  and  had 
a  meritorious  defense,  and  he  announced  ready  for  an  instant  trial. 
The  proceeding  conformed  to  that  approved  in  Ford  v.  Clarke,  139 
Ga.  293  (58  S.  E.  818).  The  verdict  and  judgment  in  question 
were  rendered  in. favor  of  the  plaintiff,  who  was  the  son  of  a  co- 
defendant  sued  as  a  partner  with  the  movant.  Objection  was  made 
to  certain  testimony  tending  to  show  that  the  father  of  the  plain- 
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tiff,  in  the  latter^s  presence,  and  with  his  implied  consent^  promised 
the  defendant  that  the  action  would  be  withdrawn  and  would  not 
be  further  pressed,  and  for  that  reason  the  movant  did  not  file  his 
defense;  that  neither  the  defendant  nor  the  partnership  of  which 
he  was  a  member  was  indebted  to  the  plaintiff  in  any  amount; 
that  the  books  of  the  partnership,  kept  by  the  plaintiff,  showed  no 
indebtedness  to  the  plaintiff;  and  that  the  plaintiff  was  indebted 
to  the  partnership.  Testimony  of  this  character  was  admissible, 
and  the  objection  thereto,  on  the  ground  of  irrelevancy,  was  prop- 
erly overruled.  There  was  no  error  in  setting  aside  the  verdict  and 
judgment  and  reinstating  the  case,  and  in  allowing  the  defendant 
to  plead,  on  the  showing  made  to  the  court. 

Jvdgment  affirmed.    Beck,  J,,  absent.     The  other  Justices  con- 
cur. 


Wheeler  v.  Thomas. 


Evans,  P.  J.  The  remedy  afforded  by  the  statute  for  the  processioning  of 
land  (Civil  Code,  %  3818  et  seq.)  is  applicable  only  to  the  location  of 
land  lines  which  once  were  marked  or  established.  It  is  not  available 
as  a  proceeding  to  make  and  establish  new  lines  between  adjacent 
landowners,  nor  as  a  substitute  for  an  action  to  try  conflicting  claima 
of  title  to  land.  Amos  v.  Parker,  88  Oa,  764  (16  S.  E.  200) ;  Crawford 
V.  Wheeler,  111  Oa,  870  (36  S.  E.  954) ;  Walker  v.  Boyer,  121  Go.,  300 
(48  S.  E.  916).  Accordingly,  where  it  was  admitted  on  the  trial  of  the 
issue  formed  on  a  protest  to  the  return  of  prooessioners  that  they  un- 
dertook to  mark  anew  and  run  a  line  where  there  had  never  been  a  line 
of  any  character,  and  the  evidence  disclosed  that  the  real  controversy 
was  whether  the  dividing  line  between  the  adjacent  landowners  was  the 
high-water  mark  or  the  thread  of  a  creek,  neither  of  which  was  shown 
to  have  been  established  as  a  dividing  line,  it  was  not  error  to  dismiss 
the  proceeding  for  want  of  jurisdiction  of  the  procesaioners  over  the 
subject-matter. 

Judgment  affirmed.    Beck,  J.,  absent.    The  other  Justices  concur, 
March  11,  1913. 

Processioning.    Before  Judge  Thomas.    Berrien  superior  court 

March  20,  1912. 

J.  Z,  &  H,  L.  Jackson  and  W,  D.  Buie,  for  plaintiflE. 

Knight,  Chastain  &  Oaskins,  for  defendant. 
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Buck  v.  Duval. 

Evans,  P.  J.  The  due  and  orderly  progress  of  an  execution  issued  on  a 
judgment  rendered  by  a  city  court  having  jurisdiction  of  the  parties 
and  the  subject-matter,  and  affirmed  on  writ  of  error  by  the  Court  of 
Appeals,  will  not  be  restrained  because  of  a  contention  that  the  judg- 
ment of  the  Court  of  Appeals  was  not  in  harmony  with  precedents 
established  by  the  Supreme  Court.  Saffold  v.  Mfmgum^  139  Qa,  119  (76 
S.  E.  858). 

Judgment  affirmed.    Beck,  J.,  ahaent.    The  other  Justices  concur. 
Mabch  11,  1913. 

Petition  for  injunction.    Before  Judge  Thomas.     Tift  superior 

court.    November  2,  1912. 

L.  P.  Sheen,  for  plaintiflE.    B.  D.  Smith,  for  defendant. 


Lewis  Manupaotuking  Company  v.  Davis  &  Brandon. 

Lumpkin,  J.  The  plaintiff,  claiming  to  be  the  owner' of  a  large  tract  ol 
land,  brought  suit  to  enjoin  certain  defendants  who  were  alleged  to 
be  trespassing  thereon.  On  the  hearing  of  the  application  for  inter- 
locutory injunction,  the  plaintiff  showed  certain  grants  from  the  State 
to  various  parties,  issued  many  years  ago.  The  plaintiff  did  not 
connect  its  claim  of  title  with  any  of  these  grantees  from  the  State, 
but  relied  on  prescriptive  title  beginning  with  a  bond  for  title  for  the 
10,000-acre  tract  known  as  the  "Colerain  tract,  except  about  400  acres 
to  be  given  to  Mrs.  Knight,  Casey,  and  J.  Marr,  to  include  the  little 
places  where  they  now  live,  the  400  acres  to  be  divided  between  them 
according  to  their  claims  as  they  now  stand,  as  therein  described."  At 
a  later  date,  in  a  litigation  to  which  the  obligee  in  the  bond  was  the 
plaintiff,  and  the  obligor  and  another  were  defendants,  it  was  decreed 
that  the  title  to  **  10,000  acres  of  land,  more  or  less,  in  the  counties  of 
Camden  and  Charlton,  State  of  Georgia,  bought  of  [the  obligor]  by  the 
said  [obligee],  said  lands  lying  on  the  St.  Mary's  river  and  known  as 
'the  Colerain  tract,'  be  fully  vested  in  him,  the  said  [obligor],  together 
with  all  the  rights,  members,  and  appurtenances '  thereto  belonging.'^ 
It  appeared  that  the  State  issued  in  1908,  to  a  person  from  whom  the 
defendants  claimed  to  hold  a  quitclaim  deed,  a  grant  to  400  acres  lying 
within  the  boundaries  claimed  by  the  plaintiff.  There  was  some  evidence 
tending  to  show  the  working  of  timber  for  turpentine  upon  land  claimed 
to  lie  within  the  bounds  of  the  Colerain  tract;  but  there  was  no  evidence 
to  show  whether  it  was  upon  the  400  acres  reserved  in  the  bond  for  title 
under  which  the  plaintiff  claimed  by  prescription,  or  whether  it  was 
upon  the  400  acres  recently  granted  by  the  State,  or  at  what  point 
upon  the  general  tract.  Eeld,  that  there  was  no  error  in  refusing  to 
grant  the  injunction. 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Justices  concur, 
Mabch  11,  1913. 
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Petition  for  injunction.     Before  Judge  Conyers.     Camden  su- 
perior court.    October  5,  1912. 

J.  L.  Sweat  and  J.  T.  Myers,  for  plaintiff. 
R.  D.  Meader,  for  defendants. 


Eea'ere  r.  Chandler,  guardian. 

Fish,  C.  J.     This  case  on  its  facts  is  controlled  by  the  decision  of  this 
court  In  re  WilliamSy  rendered  February  26th,  1913.     Ante,  524. 

Judgment  affirmed.    Beck,  «/.,  absent.     The  other  Justices  concur. 
March  11,  1913. 

Equitable  petition^    Before  Judge  Ellis.    Fulton  superior  court. 

May  2,  1912. 

Dean  E,  Ryman  and  Green,  Tilson  &  McKinney,  for  plaintiff. 

C.  P.  Ooree,  for  defendant. 


BRAXTLEY  et  ah  v,  LEE  et  al,,  commissioners. 

1.  A  contract  to  build  a  bridge  over  a  watercourse  which  divides  two 
counties  must  be  let  at  public  outcry  after  due  advertisement.  If  the 
contract  is  likely  to  cost  a  sum  greater  than  $5,000,  the  advertisement 
shall  be  once  a  week  for  eight  weeks;  if  less  than  $5,000,  once  a  week 
for  four  weeks.  Civil  Code,  §§  419,  420.  By  virtue  of  these  code 
sections  the  proper  authorities  of  the  two  counties,  preparatory  to  the 
construction  of  the  bridge,  are  required  to  make  or  have  made  specifica- 
tions of  the  contemplated  structure,  and  to  estimate  its  probable  cost, 
and  to  advertise  for  bidders  four  or  eight  weeks,  according  as  the 
estimate  of  the  cost  be  less  or  greater  than  $5,000.  Where  the  proper 
county  authorities  bona  fide  believe  that  the  bridge  is  not  likely  to 
cost  a  greater  sum  than  $5,000,  and  advertise  the  letting  of  the  contract 
for  four  weeks,  the  contract  will  not  be  rendered  illegal  because  the  con- 
tractual costs  may  exceed  $5,000,  if  there  be  no  fraud  or  collusion,  or  the 
disparity  between  the  estimated  and  the  contractual  cost  be  not  so 
gross  as  to  suggest  oflBcial  misconduct  or  dereliction  of  duty. 

2.  A  stream  is  not  navigable,  requiring  the  assent  of  the  War  Department 
of  the  United  States  to  the  construction  of  a  bridge  over  it,  where  the 
stream  is  not  one  capable  of  bearing  upon  its  bosom,  either  for  the 
whole  or  a  part  of  the  year,  boats  loaded  with  freight  in  the  regular 
course  of  trade. 

3.  Other  questions  raised  on  the  interlocutory  hearing  depended  for  their 
solution  on  conflicting  evidence.  Accordingly  there  was  no  abuse  of 
discretion  in  refusing  an  interlocutory  injunction. 

Mabch  11,  1913. 
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Petition  for  injunction.  Before  Judge  Eawlings.  Screven  su- 
perior court,    October  23,  1912. 

T.  J.  Evans  and  White  &  Lovett,  for  plaintiflfs. 

E.  K.  Overstreet  and  J.  C.  HoUingsworth,  for  defendants. 

Evans,  P.  J.  The  Ogeechee  river  divides  the  counties  of  Screven 
and  Bulloch.  The  authorities  of  these  two  counties  were  proceed- 
ing to  construct  two  bridges  across  this  watercourse,  when  certain 
citizens  and  taxpayers  of  Screven  county  filed  their  petition  to 
enjoin  the  letting  of  the  contracts  for  the  construction  of  the 
bridges.    The  court  refused  an  interlocutory  injunction. 

1.  A  contention  of  the  plaintiffs  in  error  is  that  one  of  the 
bridges  was  let  at  a  sum  greater  than  $5,000,  that  under  the  statute 
a  contract  to  build  a  bridge  to  cost  more  than  this  sum  is  invalid 
unless  notice  in  a  public  gazette  has  been  published  once  a  week  for 
eight  weeks,  and  that  the  notice  here  was  published  for  a  less  period 
of  time.  The  code  provides  that  whenever  it  becomes  necessary  to 
build  a  bridge  over  any  watercourse  which  divides  two  counties, 
the  proper  authorities  of  both  counties  shall  cause  the  same  to  be 
built  by  letting  out  the  contract  therefor  to  the  lowest  bidder  at 
public  outcry,  after  having  advertised  the  letting  of  the  contract. 
Whenever  the  contract  is  likely  to  cost  a  sum  greater  than  $5,000, 
the  proper  officers  of  these  counties  shall  give  notice  in  the  public 
gazettes  wherein  the  sheriff's  sales  are  advertised,  once  a  week  for 
eight  weeks;  but  if  the  work  to  be  done  is  likely  to  cost  less  than 
$5,000,  the  notice  shall  be  published  once  a  week  for  four  weeks. 
Civil  Code,  §§  419,  420.  By  virtue  of  these  code  sections  the  proper 
authorities  of  the  two  counties,  preparatory  to  the  construction  of 
a  bridge  spanning  a  watercourse  which  divides  the  counties,  are  re- 
quired to  make  or  have  made  specifications  of  the  contemplated 
structure,  and  to  estimate  its  probable  cost,  and  to  advertise  for 
bidders  four  or  eight  weeks,  according  as  the  estimate  of  the  cost 
be  less  or  greater  than  $5,000.  The  legislative  scheme  seems  to  be 
that  the  cost  of  the  bridge  is  to  be  primarily  estimated  by  the 
parties  charged  by  law  with  the  duty  of  its  construction.  Where 
from  a  careful  estimate  they  bona  fide  believe  that  the  bridge  is 
not  likely  to  cost  a  greater  sum  than  $5,000,  advertisement  of  only 
four  weeks  is  required.  It  could  hardly  have  been  the  purpose  of 
the  General  Assembly  to  require  a  readvertisement  of  the  letting  of 
the  contract,  if  the  difference  between  the  estimated  cost  and  the 
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lowest  amount  bid  was  not  an  nnreasonable  amonnt.  The  enjoy- 
ment of  these  public  conveniences  should  not  be  postponed  by  re- 
peated advertisements^  when  it  is  apparent  that  the  county  officials 
are  acting  in  good  faith^  and  the  disparity  between  the  estimated 
and  the  proposed  contractual  cost  is  not  so  gross  as  to  suggest 
official  misconduct  or  dereliction  of  duty  on  the  part  of  the  county 
officials.  The  evidence  in  this  case  authorized  a  finding  that  the 
county  authorities  made  a  bona  fide  effori;  to  estimate  the  cost  of 
the  bridge  spanning  the  river  at  Rocky  Ford,  and  in  their  opinion 
the  cost  of  the  bridge  would  not  exceed  $5,000.  They  took  the 
advice  of  dealers  in  bridge  material  as  to  its  probable  cost.  It  also 
appeared  that  there  was  an  increase  in  value  in  the  cost  of 
structural  material  during  the  interval  between  the  estimate  and 
the  letting  of  the  contract.  At  the  interiocutory  hearing  it  ap- 
peared that  the  contract  for  the  building  of  the  bridge  had  been 
let  for  the  sum  of  $8,500.  Under  the  circumstances  appearing 
before  the  judge,  we  can  not  say  that  the  difference  between  these 
two  amounts  is  so  large  as  to  invalidate  the  contract. 

2,  3.  It  was  further  contended  that  the  construction  of  the 
bridge  was  illegal,  because  the  county  authorities  were  without 
sufficient  funds  to  pay  for  the  same  during  the  current  year;  be- 
cause the  bridge  did  not  connect  with  existing  public  roads;  and 
because  the  stream  over  which  the  bridge  was  to  be  constructed  was 
navigable,  and  the  consent  of  the  War  Depari;ment  had  not  been 
procured.  As  to  the  sufficiency  of  funds,  and  the  existence  of  the 
public  roads  leading  to  the  bridge  abutments,  the  evidence  was  con- 
flicting. The  testimony  showed  that  the  Ogeechee  river  at  those 
points  was  not  a  navigable  stream  according  to  the  Civil  Code, 
§  3631,  which  defines  a  navigable  stream  as  one  capable  of  bearing 
upon  its  bosom,  either  for  the  whole  or  a  part  of  the  year,  boats 
loaded  with  freight  in  regular  course  of  trade. 

Judgment  affirmed.  Beck,  J.,  absent.  The  other  Justices  con- 
cur. 
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WiLsox  r.  Wilson. 

Lumpkin,  J.    Under  the  evidence  there  was  no  abuse  of  discretion  in  allow- 
ing the  aliniony  and  attorney's  fees  awarded. 

Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur, 
^  Mabch  U,  1913. 

Temporary  alimony.    Before  Judge  Eawlings.    Bulloch  superior 

court.    November  13,  1912. 

H,  B,  Strange  and  Deal  &  Renfroe,  for  plaintiflE  in  error. 

Johnston  &  Cone,  contra. 


Postal  Teleqraph-Cable  Company  v,  Louisville  and  Nash-^ 
viLLE  Railroad  Company  et  al 

LUKPKIN,  J.  Under  the  rulings  in  Atlantic  Coast  Line  Railroad  Company 
V.  Postal  Telegraph-Cable  Company,  120  Oa.  268  (48  S.  E.  15,  1  Ann. 
Cas.  734),  and  Western  and  Atlantic  Railroad  Company  V.  Western 
Union  Telegraph  Company,  138  Oa,  120  (75  S.  E.  471),  and  under  the 
evidence  introduced,  there  was  no  abuse  of  discretion  in  granting  bu 
interlocutory  injunction. 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Justices  concur. 
Mabch  11,  1913. 

Injunction.      Before    Judge    Hammond.      Richmond    superior 

court.    December  3,  1912. 

C,  E\  Dunbar,  for  plaintiff  in  error. 

Joseph  B.  &  Bryan  Cumming,  contra. 


Anderson  v,  Sheffield  et  al. 

Lumpkin,  J.  The  evidence  introduced  before  the  ordinary,  on  the  hearing 
of  a  writ  of  habeas  corpus  brought  for  the  purpose  of  determining  the 
custody  of  a  minor  child,  was  conflicting;  and  there  was  no  abuse  of 
discretion  on  the  part  of  the  judge  of  the  superior  court  in  sustaining 
a  writ  of  certiorari  to  the  judgment  of  the  ordinary,  and  remanding  the 
case  for  another  trial.  Buice  v.  Buice,  111  Oa,  887  (36  S.  E.  969). 
Judgment  affirmed.  Beck,  J.,  absent.  The  other  Justices  concur. 
March  11,  1913. 

Habeas  corpus.     Before  Judge   Sheppard.     Tattnall   superior 

court.    August  20,  1912. 

H.  H.  Elders,  for  plaintiff  in  error. 

Way  dk  Burkhalter,  contra. 
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Hendricks  v,  Jackson  ei  ah 

Atkinbow,  J.  1.  Under  the  conflicting  evidence  in  this  case,  there  was  no 
abuse  of  discretion  in  refusing  to  grant  the  interlocutory  injunction  for 
which  the  plaintiff  prayed. 

2.  In  addition  to  the  order  denying  the  interlocutory  injunction,  the  pre- 
siding judge  filed  a  separate  opinion  in  which  he  discussed  the  law  and 
the  evidence  and  the  reasons  affecting  his  mind  in  the  refusal  of  the 
injunction.  These  statements  did  not  amount  to  final  adjudications, 
but  merely  gave  the  reasons  of  the  presiding  judge;  and  inasmuch 
as  his  judgment  was  not  erroneous,  whether  or  not  all  of  his  reasoning 
was  sound,  a  reversal  is  not  required. 

Judgment  affirmed.     Beck,  J,,  absent.     The  other  Justic^^  concur, 
March  11,  1913. 

Petition  for  injunction.     Before  Judge  Harris.     Bibb  superior 

court.    July  27,  1912. 

'  ^Vest  &  Dasher,  for  plaintifE. 

R,  K.  Hines  and  Ryals  &  Anderson,  for  defendants. 


WHEELER,  executor,  r.  WHEELER  et  al. 

1.  The  petition  as  a  whole  was  not  subject  to  be  dismissed  on  the  grounds 
of  demurrer  urged  against  it. 

(a)  In  so  far  as  it  sought  to  set  up  that  the  facts  created  an  express  trust 
by  parol,  it  was  demurrable. 

(6)  An  allegation  as  to  what  the  plaintiffs  believed  the  defendant's  testa- 
tor would  have  done,  had  he  lived,  was  demurrable. 

2.  The  evidence  did  not  authorize  the  direction  of  the  verdict.  There  was 
no  evidence  showing  any  express  trust,  or  any  express  contract  between 
the  plaintiffs  and  the  testator  of  the  defendant.  Considered  as  an 
action  for  money  had  and  received,  it  was  barred  at  least  as  to  most  of 
the  plaintiffs;  and  the  verdict  directed  was  for  the  full  amount  claime<l 
to  be  due  to  all  of  the  heirs  of  the  former  owner  of  the  land,  though 
one  of  them  was  not  a  plaintiff,  but  was  the  defendant  in  his  character  of 
executor  of  the  person  claimed  to  have  originally  been  the  debtor. 

3.  Where  the  evidence  showed  that  a  person  who  had  conveyed  land  to 
another  desired  to  convey  the  mineral  interest  therein  to  a  different 
party,  and  was  requested  by  one  representing  the  proposed  purchaser  to 
get  the  deed  which  he  had  made,  and  did  get  it  from  the  widow  of  his 
grantee,  and  her  acquiescence  in  the  sale  was  a  material  fact  in  the 
case,  there  was  no  error  in  admitting  in  evidence  the  statement  of  the 
persons  who  obtained  the  deed  from  the  widow  that  the  proposed  vendor, 
who  sent  them,  desired  to  convey  the  mineral  interest  in  the  land. 

4.  Under  such  facts,  there  was  no  error  in  allowing  the  widow  to  testify 
that,  after  she  sent  the  deed  to  such  person,  she  received  information 
of  the  conveyance  made  by  him.    This  was  admissible,  not  to  prove  that 
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he  made  the  conveyance,  but  to  show  the  state  of  her  knowledge  in 
regard  to  it,  where  such  knowledge  was  a  material  fact. 
Mabch  11,  1913. 

Equitable  petition.  Before  Judge  Fite.  Dade  superior  court. 
February  5,  1912. 

Tf .  Z7.  Jacowwy  and  Foust  &  Payne,  for  plaintiff  in  error. 

«7.  P.  Jacoway,  H.  P.  Lumpkin,  and  T.  J.  Lumpkin,  contra. 

Lumpkin,  J.  Thomas  B.  Wheeler  Sr.  bought  certain  land  from 
Brown  in  188.2,  and  took  a  warranty  deed  in  fee  simple  thereto. 
In  1889,  after  Wheeler^s  death.  Brown  undertook  to  sell  and  convey 
the  mineral  interest  in  the  land,  though  he  had  no  title.  About 
1906  Brown  died,  leaving  as  his  executor  one  of  the  sons  of  Wheeler. 
Administration  was  taken  on  the  estate  of  Wheeler,  and  the  admin- 
istrator brought  suit  against  the  executor  of  Brown,  seeking  to  re- 
cover the  amoimt  of  purchase-money  received  by  Brown  for  the 
mineral  rights,  together  with  interest  thereon.  This  court  held 
that  he  had  no  right  of  action.  Wheeler  v.  Wheeler,  135  Qa.  603 
(69  S.  E.  1112).  In  the  opinion  Mr.  Justice  Holden  remarked 
that  "If  Brown  undertook  to  sell  and  convey  the  mineral  interest 
in  his  own  name  in  behalf  of  the  heirs  at  law  of  Wheeler,  if  any 
right  of  action  exists  against  Brown,  or  his  estate,  for  the  amount 
he  received  in  making  such  sale,  such  right  of  action  would  be  in 
such  heirs.'^  Thereupon  the  heirs  brought  suit  in  1911,  alleging, 
that  Brown  had  received  the  purchase-price  of  $1,660  in  trust  for 
the  widow  and  children  of  Wheeler,  and  held  the  sum,  as  he 
claimed,  for  the  use  and  benefit  of  the  widow  and  children  of 
Wheeler,  to  be  paid  to  them  when  the  youngest  child  should  become 
of  age;  and  that  he  never  denied  during  his  life  that  the  land 
was  that  of  Wheeler  or  that  his  heirs  were  entitled  to  the  money, 
but  said  he  would  make  it  all  right  when  the  youngest  child  should 
become  of  age.  They  claimed  that  this  made  a  continuing  trust, 
and  that,  as  they  respectively  learned  the  facts,  they  relied  on 
his  promise.  On  the  trial,  the  presiding  judge  overruled  a  de- 
'  murrer  to  the  petition,  and  directed  a  verdict  for  the  plaintiffs. 
A  motion  for  a  new  trial  was  overruled,  and  the  defendant  excepted. 

1.  Three  theories  are  suggested  by  the  petition  as  bases  for  the 
proceeding:  (1)  an  express  trust;  (2)  an  express  contract;  (3) 
an  implied  contract,  for  money  had  and  received  for  the  -use  of 
the  plamtiffs.    An  express  trust  can  not  be  created  by  parol.    Civil 
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Code,  §  3733.  So  the  ease  can  not  proceed  on  that  theory.  In  so 
far  as  an  express  contract  is  claimed,  the  case  mnst  fail,  because 
the  children  who  were  minors  could  not  contract  imtil  they  became 
of  age  respectively,  and  a  parol  contract  of  such  a  character  would 
not  be  good  as  to  most  of  the  parties.  Brown  had  no  title  to  the 
mineral  interest,  and  could  convey  none.  But  if  he  purported  to 
act  for  the  owners  of  the  title,  though  without  authority,  and  in 
that  way  received  money,  the  owners  could  elect  to  reject  the  sale, 
or  to  treat  it  as  valid  and  file  a  suit  for  money  had  and  received,  to 
recover  the  proceeds.  Those  who  were  of  age  could  do  this  at  once. 
Those  who  were  not  could  no  more  elect  than  they  could  contract, 
until  each  became  of  age.  The  statute  of  limitations  barred  the 
widow  and  each  of  the  children  who,  after  arriving  at  the  age  of 
twenty-one,  when  he  could  make  an  election,  waited  for  four  years, 
unless  there  were  legal  reasons  for  tolling  the  statute  as  to  them. 

The  petition  was  not  demurrable  as  a  whole,  but  was  demurrable 
in  so  far  as  it  sought  to  set  up  an  express  trust  by  parol  agreement. 
The  allegation  in  the  ninth  paragraph,  as  to  what  the  plaintiffs 
believed  that  Brown  wotdd  have  done,  had  he  lived,  was  subject  to 
special  demurrer.  The  demurrer  did  not  set  up  that  the  action 
appeared  to  be  barred  by  the  statute,  or  that  the  demand  was  on 
its  face  stale ;  and  that  point  arose  only  under  the  plea  and  evidence. 

2.  The  direction  of  a  verdict  for  the  plaintiffs  was  error.  No 
trust  or  express  contract  was  shown.  If  any  of  the  plaintife  were 
entitled  to  recover,  it  was  on  the  basis  of  money  had  and  received  for 
their  use.  They  would  not  be  entitled  to  both  the  mineral  interest 
and  the  proceeds  of  its  sale.  They  were  obliged  either  to  reject 
the  imauthorized  sale  and  keep  the  property,  or  to  treat  the  sale 
as  valid  and  claim  the  proceeds.  As  to  those  of  age,  this  had  to  be 
done  in  a  reasonable  time.  The  right  to  proceed  for  money  had 
and  received  for  the  use  of  a  plaintiff  does  not  alone  constitute  a 
continuing  trust;  nor  does  it  create  such  a  continuing  fiduciary 
relation  as  will,  without  more,  prevent  the  bar  of  the  statute  of 
limitations  from  attaching.  The  petition  apparently  sought  to 
bridge  over  the  lapse  of  years  by  alleging  a  continuing  recognition 
of  the  rights  of  the  plainti£k,  and  a  representation  to  them  that 
Brown  was  holding  the  fund  for  them.  But  the  evidence  did  not 
measure  up  to  the  allegations.  Mrs.  Wheeler,  the  widow  of  T.  B. 
Wheeler,  testified,  that  Brown  was  her  uncle  and  also  a  cousin  by 
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marriage,  and  she  had  great  confidence  in  him;  that,  after  the 
death  of  her  husband,  he  sent  to  her  for  a  deed  to  the  land,  which 
he  had  made  to  her  husband,  the  messengers  saying  that  Brown 
desired  to  convey  the  mineral  rights ;  that  she  let  them  have  it,  and 
Brown  made  the  conveyance  of  such  rights ;  that,  after  she  heard  of 
the  conveyance,  she  told  "her  brother"  that  she  would  rather  "he 
hadn't  done  anything,''  but  she  did  not  complain  to  any  one,  and 
"recognized  it  was  sold;"  and  that  she  did  not  complain  to  the 
people  who  bought  the  mineral  interest,  because  Brown  told  her 
that  "he  laid  himself  liable  to  the  penitentiary/'  No  deed  was 
executed  by  the  widow  or  children  to  the  purchasers  from  Brown. 
The  heirs  had  remained  on  the  land,  and  the  purchasers  had  not 
taken  possession  of  the  mineral  interest  in  this  lot  under  the  con- 
veyance made  by  Brown,  though  mining  on  a  lot  contiguous  to  it. 
Another  witness  testified,  that  he  acted  for  the  purchasers;  that 
"Mr.  Brown  said  that  the  money  he  got  for  the  mineral  interest 
was  to  go  to  the  estate  of  Thomas  B.  Wheeler,  for  the  benefit  of  his 
wife  and  children ;  one  time  when  he  received  a  check  for  the  pur- 
chase-money he  said  that  he  was  going  to  carry  it  over  to  Mrs. 
Wheeler,  but  I  donH  know  whether  he  ever  did  or  not.  The  sub- 
stance of  what  Mr.  Brown  told  me  was  that  it  was  being  held  for 
the  heirs  of  Thomas  B.  Wheeler.  I  can't  tell  exactly,  but  I  think 
it  was  a  very  short  time  before  his  death  that  I  heard  him  talking 
about  what  he  was  going  to  do  for  Doug  Cuzzort  and  Thomas 
Wheeler'^  children.  .  .  I  did  say  that  it  was  my  idea  that  he 
was  getting  the  money  for  Mrs.  Wheeler ;  for  that  was  what  he  told 
me.  I  understood  that  he  was  getting  the  money  for  her  and  the 
children." 

It  will  be  readily  seen  that  this  falls  far  short  of  showing  any 
express  trust  or  express  contract  between  Brown  and  the  heirs  of 
Wheeler.  Considered  as  a  suit  for  money  had  and  received,  there 
is  nothing  which  would  toll  the  statute  as  to  each  heir  on  arriving 
at  majority.  The  evidence  indicates  that  one  of  Wheeler's  children 
was  less  than  twenty-four  years  of  age  when  the  suit  was  brought, 
and  that  one  had  died,  leaving  a  child  who  was  still  a  minor  when 
the  case  was  tried ;  but  whether  the  parent  of  such  child  was  barred 
before  death  does  not  appear. 

The  defendant  was  1.  H.  Wheeler,  the  executor  of  Brown,  who 
was  also  an  heir  of  Thos.  B.  Wheeler.    He  was  not  a  plaintiflE. 
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Yet  the  presiding  judge  (inadvertently  no  doubt)  directed  a  ver- 
dict in  favor  of  the  plaintiffs  for  the  entire  purchase-money  re- 
ceived by  Brown,  with  interest  thereon.  Whether  or  not  the  evi- 
dence might  have  sustained  a  finding  by. the  jury  in  favor  of  one  or 
more  of  the  plaintiffs,  certain  it  is  that  it  did  not  warrant  the 
direction  of  the  verdict  before  us. 

3.  There  was  evidence  to  the  effect,  that  when  Brown  was  seek- 
ing to  sell  the  mineral  interest,  he  was  asked  by  a  person  represent- 
ing the  proposed  purchasers  to  hunt  for  the  deed  which  he  had 
made  to  Wheeler;  that  two  persons  went  to  Mrs.  Wheeler  for  it, 
and  received  it ;  that  it  reached  Brown's  possession,  and  was  caused 
to  be  recorded  by  him,  and  then  he  made  a  conveyance  in  his  own 
name.  This  sufficiently  showed  that  the  persons  who  went  for  the 
deed  were  agents  of  Brown,  to  authorize  the  admission  of  evidence 
that,  when  they  asked  for  it,  they  said  he  wanted  to  convey  the 
mineral  interest  to  a  named  party. 

4.  Nor  was  there  error  in  allowing  Mrs.  Wheeler,  one  of  the 
•plaintiffs,  to  testify  that,  after  sending  the  deed  to  Brown,  she  re- 
ceived information  of  the  conveyance  made  by  him. 

Judgment  reversed.  Beck,  J.,  absent.  The  other  Justices  con- 
cur. 


Wheeler  v,  Wheeler. 

Evans,  P.  J.  1.  Under  the  Civil  Code,  |  6166,  a  bill  of  exceptions  operates 
as  a  supersedeas  in  a  civil  case  where  the  plaintiff  in  error,  on  or  before 
filing  it  with  the  clerk  of  the  superior  court,  pays  the  costs  and  gives 
the  prescribed  bond,  or  files  with  the  clerk  in  lieu  thereof  an  affidavit 
in  forma  pauperis,  as  prescribed  by  the  statute. 

2.  A  supersedeas  results  only  when  the  statute  has  been  complied  with. 
The  affidavit  in  forma  pauperis  is  the  substitute  for  the  bond,  and  must 
be. filed  **on  or  before  filing  the  bill  of  exceptions."  The  filing  of  the 
affidavit  several  days  after  the  filing  of  the  bill  of  exceptions  will  not 
suffice  to  comply  with  the  statute.  Parker-Hensel  Engineering  Co.  v. 
Schuler,  133  Qa.  696   (66  S.  E.  800). 

3.  No  order  of  court  is  necessary  to  give  effect  to  a  supersedeas  (obtained 
under  the  Civil  Code,  §  6165)  resulting  from  compliance  with  the 
statute ;  and  where  no  supersedeas  has  resulted  because  of  non-compliance 
therewith,  no  order  of  court  is  necessary  for  the  issuance  of  an  execution 
on  the  judgment.  Inasmuch  as  the  motion  in  this  case  was  to  set 
aside  a  supersedeas  because  of  a  failure  to  comply  with  the  statute,  and 
the  judgment  complained  of  is  that  the  court  vacated  such  supersedeas. 
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and  it  appearing  that  no  supersedeas  in  fact  did  exist,  the  judgment  of 
the  court  will  be  affirmed. 

Judgment  affirmed.    Beck,  «/.,  absent.    The  other  Justices  concur, 
Mabch  11,  1913. 

Vacation  of  supersedeas.     Before  Judge  Pite.     Dade  superior 

court.    March  20,  1912. 

W,  U.  Jacoway  and  Foust  &  Payne,  for  plaintiff  in  error. 

J.  P.  Jacoway,  H.  P.  Lumpkin,  and  T,  J.  Lumpkin,  contra. 


FORTUNE  V,  BRASWELL. 

Civil  Code  §§  3712  and  3713,  which  provide  that  when  the  relation  of 
employer  and  employee,  or  of  landlord  and  tenant  of  agricultural  lands> 
or  of  landowner  and  cropper  has  been  created  by  written  contract  or 
by  parol  contract  partly  performed,  made  in  the  presence  of  one  or  more 
witnesses,  it  shall  be  unlawful  to  employ,  or  to  rent  lands  to,  or  to 
furnish  land  to  be  cropped  by  such  employee,  tenant,  or  cropper,  without 
first  obtaining  the  written  consent  of  the  employer,  landlord,  or  land- 
owner, as  the  case  may  be,  and  providing  that  any  person  violating  the 
statute  shall,  at  the  option  of  the  party  alleged  to  have  been  injured, 
be  prosecuted  and  upon  conviction  punished  as  for  a  misdemeanor,  or 
shall  be  liable  in  damages  in  a  stun  not  less  than  double  the  wages  of 
the  employee,  or,  in  case  of  landlord  and  tenant  or  landowner  and 
cropper,  in  a  sum  not  less  than  double  the  rental  value  of  the  land, 
which  is  fixed  at  1,000  pounds  of  middling  lint-cotton  to  the  plough, 
offend  the  constitutional  guaranty  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  except  by  due  process  of  law,  in  that  power  is 
delegated  to  a  private  individual  at  his  option  to  classify  the  act  de- 
noimced  by  the  statute  to  be  a  crime  punishable  by  imprisonment  or  to 
be  a  private  wrong  redressable  in  damages;  and  further  because  it  lays 
an  unreasonable  restriction  on  the  right  to  contract  with  reference  to 
one's  labor  or  the  right  to  employ  such  labor. 
March  11,  1913. 

Certified  question ;  from  Court  of  Appeals.    4396. 

0.  Roberts  and  R.  B.  Fortune,  for  plaintiff  in  error. 

R,  L.  Cox,  contra. 

Evans,  P.  J.  The  constitution  of  Georgia  declares  that  "no 
person  shall  be  deprived  of  life,  liberty,  or  properi;y,  except  by 
due  process  of  law.''  Civil  Code,  §  6359.  The  Court  of  Appeals 
desires  an  instruction  whether  Civil  Code  §§  3712  and  3713  are 
violative  of  this  provision  of  the  constitution.  These  sections  are 
as  follows:  "§  3712.  Interfering  with  certain  relations.  When 
the  relation  of  employer  and  employee,  or  of  landlord  and  tenant 
of   agricultural   landfl,   or   of   landowner   and   cropper   has   been 
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created  by  written  contract  or  by  parol  contract  partly  performed, 
made  in  the  presence  of  one  or  more  witnesses,  it  shall  be  unlawful 
for  any  person  during  the  life  of  said  contract,  made  and  entered 
into  in  the  manner  above  prescribed,  to  employ,  or  to  rent  lands  to, 
or  to  furnish  lands  to  be  cropped  by  said  employee,  tenant,  or 
cropper,  or  to  disturb  in  any  way  said  relation,  without  first  ob- 
taining the  written  consent  of  said  employer,  landlord,  or  land- 
owner, as  the  case  may  be/*  "§  3713.  Penalty.  Any  person 
violating  the  provisions  of  the  foregoing  section  shall,  at  the  option 
of  the  pariiy  alleged  to  have  been  injured,  be  prosecuted  and  upon 
conviction  punished  as  for  a  misdemeanor;  or  he  shall  be  liable  in 
damages  to  said  alleged  injured  party,  as  follows:  (1)  In  case  of 
employer  and  employee,  the  damages  shall  not  be  less  than  double 
the  amount  of  wages  or  salary  for  the  entire  period  of  said  contract. 
(2)  In  case  of  landlord  and  tenant,  or  of  landowner  and  cropper, 
the  damages  shall  not  be  less  than  double  the  annual  rental 
value  of  the  lands  rented  or  cropped,  said  value  to  be  fixed  at 
1,000  pounds  of  middling  lint-cotton  to  the  plough.'* 

It  is  urged  that  an  enforcement  of  the  statute  will  deprive  a 
citizen  of  his  right  to  labor  and  to  contract  with  reference  thereto 
without  incurring  the  penalties  written  in  the  statute,  and  there- 
fore deprive  him  of  his  property.  "The  right  of  properly  preserved 
by  the  constitution  is  the  right  not  only  to  possess  and  enjoy  it, 
but  also  to  acquire  it  in  any  lawful  mode,  or  by  following  any 
lawful  industrial  pursuit  which  the  citizen,  in  the  exercise  of  the 
liberty  guaranteed,  may  choose  to  adopt.  Labor  is  the  primary 
foundation  of  all  wealth.  The  property  which  each  one  has  in 
his  own  labor  is  the  common  heritage.  And,  as  an  incident  to 
the  right  to  acquire  other  property,  the  liberty  to  enter  into  con- 
tracts by  which  labor  may  be  employed  in  such  way  as  the  laborer 
shall  deem  most  beneficial,  and  of  others  to  employ  such  labor,  is 
necessarily  included  in  the  constitutional  guaranty/'  Braceville 
Coal  Company  v.  People,  147  111.  66  (35  N.  E.  62,  22  L.  R.  A. 
340,  37  Am.  St.  R.  206).  Indeed,  it  will  not  be  seriously 
controverted  that  the  right  to  labor  and  the  right  to  con- 
tract with  others  to  labor  upon  one's  property  are  to  be  regarded 
as  property -within  the  meaning  of  the  constitutional  guaranty. 

This  statute  is  penal  in  its  nature,  and  is  to  be  strictly  con- 
strued. Stewart  v.  HiU,  134  Ga.  598  (68  S.  E.  328).  In  terms 
it  peremptorily  forbids  the  renting  of  land  to  the  tenant  of  an- 
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other,  without  regard  to  the  efiEeet  upon  the  relation  existing  be- 
tween the  tenant  and  his  landlord.  A  tenant  may  have  rented 
land  insufficient  to  employ  his  own  labor  and  that  of  his  family, 
and  yet  he  is  not  permitted  to  supplement  his  farm  by  renting 
additional  land  from  another.  No  other  landlord  could  rent  such 
a  tenant  more  land  without  violating  the  provisions  of  the  statute. 

The  statute  makes  the  violation  of  its  provisions  a  crime,  or  a 
tort  remediable  in  arbitrary  damages  at  the  option  of  the  aggrieved 
party.  A  law  which  gives  to  an  interested  party  the  absolute  right 
to  declare  an  act  to  be  a  public  offense  punishable  by  imprisonment, 
or  a  private  wrong  redressable  in  arbitrary  damages,  is  certainly 
lacking  in  due  process.  Under  our  system  of  government,  the 
legislature  may  denounce  an  act  to  be  a  crime,  but  it  can  not 
delegate  to  a  private  individual  the  power  to  classify  such  act  to 
be  a  public  or  private  wrong  at  his  option. 

Again,  the  next  section  (3714)  provides  that  "In  addition  to 
other  defenses,  the  following  defenses  in  both  civil  and  criminal 
cases  arising  under  the  provisions  of  the  two  preceding  sections 
shall  be  good  and  sufficient,  when  proved  in  every  item  to  the  sat- 
isfaction of  the  jury,  to  wit:  1.  For  the  defendant  to  show  that 
prior  to  the  alleged  violation  of  said  section  said  employee,  tenant, 
or  cropper,  as  the  case  may  be,  had  for  good  reason  and  just  cause 
abandoned  his  said  contract  and  terminated  the  relation  created 
thereby.  2.  For  the  defendant  to  show  as  a  complete  defense  all 
of  the  following  facts,  to  wit :  That,  prior  to  employing  or  other-\ 
wise  contracting  with  said  employee,  tenant,  or  cropper,  he  received 
from  said  employee,  tenant,  or  cropper  an  affidavit  to  the  effect 
that  said  employee,  tenant,  or  cropper  was  not  at  the  time  un- 
der a  prior  existing  contract,  which  affidavit  the  defendant 
shall  show  to  the  court,  and  that  immediately  on  proof  that  said 
employee,  tenant,  or  cropper  was  imder  contract  defendant  dis- 
charged him,  and  refused  to  permit  and  did  not  permit  him  to 
remain  on  his  (defendant's)  premises.'^  The  only  complete  de- 
fenses permissible  thereimder  after  it  is  shown  that  the  cropper  or 
tenant  was  under  contract,  other  than  a  waiver  of  the  contract, 
are  that  the  cropper  or  tenant  was  justified  in  abandoning  the  con- 
tract, or  that  the  defendant  took  from  such  cropper  or  tenant  an 
affidavit,  prior  to  the  employment,  to  the  effect  that  such  tenant 
or  cropper  was  not  under  any  existing  contract,  and  that  im- 
mediately upon  proof  that  the  cropper  or  tenant  was  under  contract 
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the  defendant  discharged  him  and  would  not  permit  him  to  re- 
main on  the  defendant's  premises.  The  property  rights  of  the 
second  employer  are  not  taken  into  account,  however  innocent  he 
may  have  been  in  entering  into  the  contract  with  the  other's  tenant. 
Suppose  that  the  defendant  in  such  action,  without  notice  actual 
or  constructive  that  such  tenant  or  cropper  was  already  under  con- 
tract, and  after  taking  the  prescribed  aflSdavit  from  him,  had 
entered  into  a  business  relation  with  him,  and  had  invested  a 
considerable  sum  of  money  in  the  enterprise.  If  afterwards  the 
defendant  should  be  informed  of  a  prior  contract,  he  could  only 
obtain  immunity  from  criminal  prosecution  or  civil  liability  at  the 
sacrifice  to  his  business  resulting  from  the  dismissal  of  the  person 
who  happened  to  be  under  a  prior  contract  with  another.  It  can 
not  be  said  that  a  law  which  may  impose  a  property  loss  on  an 
innocent  person  who  complies  with  its  terms  gives  to  such  person 
due  process  of  law. 

We  will  not  enter  into  any  discussion  of  that  phase  of  the  ques- 
tion as  to  whether  the  practical  working  of  the  act  may  produce  a 
state  of  peonage,  as  such  is  not  comprehended  in  the  constitutional 
question  certified  to  us.  We  think  the  statute  is  void  as  being 
opposed  to  the  due-process  clause  of  the  constitution. 

All  the  Justices  concur,  except  Beck,  J.,  absent. 


Crawford  v.  The  State. 

Fish,  C.  J.  1.  The  jury  was  authorized,  from  the  evidence  as  well  as  the 
statement  of  the  accused,  to  find,  beyond  a  reasonable  doubt,  the  venue 
to  be  as  laid  in  the  indictment. 

2.  There  was  evidence  sufficient  for  the  jury  to  find,  beyond  a  reasonable 
doubt,  that  the  person  alleged  to  have  been  killed  died  from  the  effects 
of  a  wound  inflicted  by  the  accused,  as  charged  in  the  indictment. 

3.  There  was  no  evidence  in  support  of  the  theory  of  volimtary  man- 
slaughter, and  the  court  did  not  err  in  failing  to  instruct  the  jury  as  to 
the  law  of  that  offense. 

4.  In  view  of  the  statement  made  by  the  accused  to  the  jury,  the  judge  did 
not  err,  while  instructing  them  as  to  the  contentions  made  by  the  ac- 
cused, in  stating  that  the  accused,  while  admitting  shooting  the  person 
killed,  contended  that  his  death  did  not  result  from  such  shooting,  and 
that  he,  the  accused,  was  acting  in  self-defense. 

5.  The  verdict  was  supported  by  evidence,  and  the  court  did  not  err  in 
refusing  a  new  trial. 

Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur. 
March  13,  1913. 
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Indictment  for  murder.  Before  Judge  J.  B.  Park.  Putnam 
superior  court.    November  11,  1912. 

B.  Nettles  AlsabrooJc,  for  plaintiff  in  error.  T.  8.  F elder,  at- 
iom^y-general,  and  J.  E.  Pottle,  solicitor-general^  contra. 


Varner  v.  The  State. 


Fish,  C.  J.  1.  The  court  instructed  the  jury,  "that  threats,  menaces,  or 
contemptuous  gestures  would  not  be  sufficient  to  reduce  a  killing  below 
the  grade  of  murder — if  it  was  merely  gestures  or  threats  or  contempt- 
uous language.  If  you  believe  in  this  case  that  the  defendant  shot  and 
killed  the  deceased  merely  on  account  of  words,  threats,  menaces,  or 
contemptuous  gestures,  if  that  was  the  only  provoking  cause,  the  court 
charges  you  that  would  not  reduce  the  crime  below  the  grade  of  murder." 
The  only  assignment  of  error  upon  this  instruction,  referred  to  in  the 
brief  of  counsel  for  plaintiff  in  error,  is  that  such  charge  ''was  manifest 
error  according  to  the  law  laid  down  in  the  Gumming  case,  99  Ga,  662** 
(27  S.  E.  177),  and  that  it  was  for  the  jury  to  say  whether  such 
provocation  in  this  case  was  sufficient  to  arouse  the  fears  of  a  reasonable 
man.    Such  assignment  of  error  was  not  meritorious. 

2.  In  view  of  the  evidence  in  this  case,  as  well  as  the  statement  of  the 
accused  to  the  jury,  it  was  not  hurtful  to  him  for  the  judge,  while 
instructing  the  jury  on  the  subject  of  voluntary  manslaughter,  to  fail 
io  inform  them  that  in  all  cases  it  is  for  the  jury  to  determine  whether 
there  has  been  an  interval  between  the  assault  or  provocation  given, 
and  the  homicide,  sufficient  for  the  voice  of  reason  and  humanity  to 
be  heard. 

Z.  A  further  instruction  was:  ''Now  a  man  can  not  defend  himself  by 
aimply  coming  before  a  jury  and  saying,  'I  really  believed  my  life  was 
in  danger,'  imless  he  can  show  he  had  some  good  reason  for  believing 
liis  life  was  in  danger.''  This  instruction  was  not  erroneous  on  the 
ground  that  "it  was  an  expression  of  opinion  by  the  court  that  the 
defendant  did  not  have  sufficient  cause  for  believing  that  his  life  was 
in  danger  when  he  killed  the  deceased." 

4.  Complaint  was  made  of  the  following  instruction:  "I  charge  you, 
gentlemen,  so  far  as  the  doctrine  of  self-defense  is  concerned,  the  de- 
fendant would  be  authorized  to  protect  his  sister  just  to  the  same 
extent  he  would  be  authorized  to  protect  himself,  and  no  further,  and 
the  same  rules  would  apply  to  any  protection  that  he  undertook  to 
offer  to  his  sister  that  would  apply  to  himself;  that  is  to  say,  if  he 
acted  from  any  motive  of  self-defense,  it  must  appear  his  actions  at 
that  time  were  necessary  to  prevent  a  serious  bodily  harm  to  her, 
amounting  to  a  felony."  The  contention  was  that  this  charge  ''narrowed 
the  defendant's  right  to  defend  his  sister  to  a  time  when  the  danger 
was  apparent,  when  the  law  gives  a  man  a  right  to  defend  his  sister 
if-  he  acts  in  good  faith  and  believes  that  her  life  is  in  danger,  although 
it  may  turn  out  afterwards  that  his  sister  was  in  no  danger  at  all." 
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In  view  of  the  charge  given  in  connection  with  the  law  of  self-defense, 
as  to  reasonable  fears,  and  as  to  an  apparent  danger  being  equivalent 
to  a  real  danger,  the  instruction,  if  error  at  all,  was  not  hurtful  to  the 
accused,  as  there  was  nothing  in  the  evidence  or  in  the  statement  of  the 
accused  indicating  that  the  decedent,  at  the  time  he  was  killed  or  at 
any  other  time,  attempted  to  commit  any  bodily  harm  upon  the  person 
of  the  sister  of  the  accused. 

5.  The  court  did  not  err  in  failing  to  give  in  charge  the  following  sections 
of  the  Penal  Code:  **§  74.  Parents  and  children  may  mutually  protect 
each  other,  and  justify  the  defense  of  the  person  or  reputation  of  each 
other.  §  75.  All  other  instances  which  stand  upon  the  same  footing 
of  reason  and  justice  as  those  eniunerated  shall  be  justifiable  homicide." 
In  so  far  as  these  sections  were  at  all  applicable,  their  substance  was 
sufficiently  given  in  the  general  charge. 

6.  The  verdict  was  authorized  by  the  evidence,  and  the  court  did  not  err 
in  refusing  a  new  trial. 

Judgment  affirmed.    Beck,  J,,  absent.    The  other  Justices  concur. 
Mabch  13,  1913. 

Indictment  for  murder.  Before  Judge  Mathews.  Crawford  su- 
perior court.    January  3,  1913. 

John  R.  Cooper,  for  plaintiff  in  error.  T.  S.  Felder,  attorney- 
general,  and  John  P.  Boss,  solicitor^generdl,  contra. 


MoLendon  v.  McLendon. 

Fish,  C.  J.    The  judge  on  conflicting  evidence  did  not  err  in  granting  the 
temporary  alimony  and  coimsel  fees. 

Judgment  affirmed.    Beck,  J.,  absent.    The  other  Justices  conour. 
Mabch  13,  1913. 

Temporary  alimony.    Before  Judge  Freeman.     Carroll  superior 

court.    June  12,  1912. 

Griffith  &  Matthews,  for  plaintiff  in  error. 

Newell  &  Fielder,  contra. 


MILTON  V.  MITCHELL,  and  vice  versa. 

1.  Where  an  information  in  the  nature  of  a  quo  warranto  is  brought  by  an 
individual  to  establish  his  right  to  an  office  as  against  an  alleged 
usurper,  it  is  not  essential,  in  order  to  obtain  leave  to  file  the-  informa- 
tion, that  a  rule  nisi  shall  be  first  granted  calling  upon  the  respondent 
to  show  cause  why  the  information  should  not  be  filed  against  him. 

(a)  Where  in  such  a  case  there  is  a  petition  praying  leave  to  file  an 
*"  accompanying  information  in  the  nature  of  a  quo  warranto,"  calling 
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upon  the  respondent  named  therein  to  show  cause  why  he  should  not 
be  ousted  from  ofiSce  for  the  reasons  stated  in  the  petition  and  the 
''accompanying  information/'  and  the  facts  set  forth  in  the  information 
are  positively  verified,  the  judge  may,  without  issuing  a  rule  nisi,  grant 
leave  to  file  the  information,  and  at  the  same  time  pass  an  order  calling 
upon  the  respondent  to  show  cause  at  a  given  time  why  he  should  not 
be  ousted  from  the  office  claimed  by  the  relator. 

2,  As  the  petition  and  accompanying  information  constituted  one  proceed- 
ing, it  was  not  subject  to  special  demurrer  on  any  of  the  following 
grounds,  viz.:  it  did  not  show  upon  what  facts  the  relator  claimed  the 
office;  nor  did  it  allege  that  the  respondent  was  exercising  the  duties  of 
the  office;  nor  did  it  set  forth  when  the  term  of  office  claimed  by  the 
relator  began  or  ended. 

8.  The  general  demurrers  to  the  petition  and  accompanying  information 
were  properly  overruled. 

4.  Under  the  agreed  statement  of  facts,  which  is  set  forth  in  the  opinion, 
the  judge  did  not  err  in  holding  that  the  relator  was  entitled  to  the 
office,  and  in  ousting  the  respondent. 

Mabch  13,  1913. 

Quo  warranto.  Before  Judge  Parker.  Pierce  superior  court. 
September  21,  1912. 

John  8.  Walker  i^nd  Andrew  B.  Esies,  for  Milton. 

Wilson,  Bennett  &  Lambdin,  contra. 

Fish,  C.  J.  This  was  an  information  in  the  nature  of  quo 
warranto  brought  by  Robert  6.  Mitchell  Jr.,  claiming  the  oflBce 
of  judge  of  the  city  court  of  Blackshear,  against  Walter  A.  Milton, 
to  inquire  into  the  right  of  the  latter  to  such  ofi5ce.  MitchelFs 
petition  set  forth  that  he  claimed  to  be  the  duly  appointed,  quali- 
fied, and  commissioned  judge  of  that  court,  "and  as  such  applies 
for  leave  to  file  in  behalf  of  himself  the  accompanjring  informa- 
tion in  the  nature  of  a  quo  warranto,  in  order  that  he  may  inquire 
into  the  right  of  respondent  W.  A.  Milton,  therein  named,  to 
hold  the  office  of  judge  and  exercise  the  duties  thereof  of  judge  of 
the  city  court  of  Blackshear.^'  The  petition  further  stated  that 
Mitchell  challenged  the  right  of  Milton  to  such  office,  on  the 
ground  that  he  was  not  entitled  thereto,  "notwithstanding  the  fact 
that  he  is  trying  to  exercise  the  duties  of  said  office,  to  which  he 
claims  the  right  and  title.'*  The  prayers  of  the  petition  were, 
that  leave  be  granted  to  file  the  information,  and  that  "the  writ 
of  quo  warranto  issue,  calling  upon  respondent,  the  said  W.  A. 
Milton,  to  show  cause  why  he  should  not  be  ousted  from  oflSce  on 
account  of  the  fact  that  he  has  no  legal  right  to  same.*'  Accom- 
panying the  petition  was  an  information  in  which  Mitchell  sought 
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to  set  forth  the  facts  upon  which  he  based  his  claim  to  the  ofiBce 
of  judge  of  the  ciiy  court  of  Blackshear,  alleging  that  Milton  was 
discharging  the  duties  of  that  office  without  legal  authority,  and 
setting  out  certain  facts  which  it  was  claimed  showed  that  Milton 
had  no  right  or  title  to  the  oflfice.  The  prayer  of  the  information 
was  "for  process  calling  upon  said  respondent  to  show  cause 
why  he  should  not  be  ousted  from  said  office;  and  relator  prays 
that  process  may  issue,  directed  to  said  respondent,  requiring  him 
to  answer  relator's  complaint  according  to  the  statute  in  such 
cases  made  and  provided/'  There  was  no  affidavit  immediately 
following  the  petition,  verifying  the  allegations  thereof.  There 
was,  however,  an  affidavit  attached  to  the  information  which  ac- 
companied the  petition,  positively  verifying  all  the  allegations  of 
fact  stated  therein.  The  judge  of  the  superior  court,  to  whom  the 
petition  and  the  "accompanying  information''  were  presented, 
upon  considering  the  same,  passed  an  order  granting  leave  for  the 
filing  of  the  information,  and  calling  upon  Milton  to  show  cause 
before  the  judge  at  a  given  date  "why  the  prayer  of  relator  should 
not  be  granted."  The  order  further  directed  that  Milton  be  served, 
at  least  five  days  before  the  date  fixed  for  the  hearing,  with  copies 
of  the  application,  the  information,  and  the  order.  Milton,  more 
than  five  days  before  the  time  for  the  hearing,  acknowledged 
service  and  waived  further  notice  and  service. 

At  the  hearing,  by  demurrer  and  plea  in  abatement,  Milton 
made  the  point  that  the  information  was  prematurely  filed,  be- 
cause no  rule  nisi  based  upon  a  verified  petition  had  been  granted, 
calling  upon  him  to  show  cause  why  leave  to  file  an  information 
should  not  be  ordered,  and  therefore  that  he  had  been  deprived  of 
an  opportunity  to  show  cause  why  leave  to  file  an  information 
should  not  be  given. 

1.  In  this  State  there  is  no  statute  specifically  prescribing  the 
procedure  in  a  quo  warranto  proceeding,  or  an  information  in  the 
nature  thereof.  The  original  writ  of  quo  warranto  was  strictly  a 
civil  remedy  (17  Enc.  PI.  &  Pr.  390),  and  an  information  in  the 
nature  of  quo  warranto  has  long  since  lost  its  character  as  a  crim- 
inal proceeding.  lb.  391;  32  Cyc.  1414;  High,  Ex.  Rem.  (3d  ed.) 
739.  Where  an  information  is  filed  by  an  individual  to  try  his 
right  to  an  office  as  against  an  alleged  usurper,  it  is  considered  a 
purely  civil  remedy,  to  be  governed  by  the  rules  of  pleading  that 
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are  applicable  in  other  civil  actions.  17  Enc.  PI.  &  Pr.  464;  Jonea 
V.  State,  112  Ind.  193  (13  N.  E.  416),  Our  Civn  Code,  §  5451, 
provides  that  "The  writ  of  quo  warranto  may  issue  to  inquire  into 
the  right  of  any  person  to  any  public  office  the  duties  of  which  he 
is  in  fact  discharging,  but  must  be  granted  at  the  suit  of  some 
person  either  claiming  the  oflBce  or  interested  therein.''  As  was  said 
in  Pope  V.  State,  124  Ga.  801,  804  (53  S.  E.  384,  110  Am.  St. 
E.  197,  4  Ann.  Cas..  551) :  "The  term  ^suit'  can  not,  without 
serious  strain,  be  construed  to  include  a  criminal  case.**  "All 
suits  in  the  superior  courts  for  legal  or  equitable  relief,  or  both, 
shall  be  by  petition  to  the  court,  signed  by  the  plaintiff  or  his 
counsel,  plainly,  fully,  and  distinctly  setting  forth  his  charge, 
^ound  of  complaint  and  demand,  and  the  names  of  the  persons 
against  whom  process  is  prayed.*'  Civil  Code,  §  5538.  "If  au 
extraordinary  process  or  remedy  is  prayed,  the  sanction  of  the 
judge  of  the  court,  or  of  some  judge  of  the  superior  courts  of 
this  State,  must  be  first  obtained  before  such  process  is  issued  or 
such  remedy  granted.  The  application  may  be  ex  parte,  and  granted 
without  a  hearing  in  cases  of  manifest  necessity.  In  all  other 
cases  the  judge  should  be  careful  to  allow  a  hearing  before  pass- 
ing the  order."  Civil  Code,  §  5545.  The  petition  in  the  present 
case,  with  the  "accompanying  information,"  should  properly  be 
construed  as  one  proceeding;  and  as  the  facts  set  forth  in  the 
information  were  positively  verified  by  the  aflBdavit  of  Mitchell 
attached  thereto,  we  are  of  the  opinion  that  there  was  a  sufficient 
verification  of  the  allegations  of  fact  contained  in  the  proceeding  as 
a  whole,  consisting  of  the  petition  and  the  information. 

The  judge,  in  our  opinion,  upon  presentation  to  him  of  the 
petition  and  "accompanying  information"  properly  verified,  was 
authorized,  without  a  rule  nisi,  to  grant  leave  for  the  filing  of  the 
information,  and  at  the  same  time  to  pass  an  order  calling  upon 
the  respondent  to  show  cause  on  a  subsequent  date  why,  for  the 
reasons  stated  in  the  proceedings  brought  against  him,  he  should 
not  be  ousted  from  the  office  the  duties  of  which  he  was  then  dis- 
charging. At  this  time  of  practical  unanimity  in  the  effort,  on 
the  part  of  all  interested  in  the  administration  of  the  law,  to 
simplify  judicial  proceedings,  to  break  away  from  mere  technicali- 
ties, and  to  avoid  vexatious  and  expensive  delays,  we  are  unwilling 
to  hold,  in  a  case  of  information  in  the  nature  of  quo  warranto 
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brought  by  an  individual  to  establish  his  right  to  an  office  as 
against  an  alleged  usurper,  that  it  is  necessary  to  first  present 
to  the  judge  a  petition  fully  setting  forth  all  the  facts  upon  which 
the  relator  claims  to  be  entitled  to  the  office,  as  well  as  all  the 
facts  which  he  contends  show  that  the  one  proceeded  against,  and 
who  is  discharging  the  duties  of  the  office,  is  not  legally  entitled 
to  hold  it,  and  that  the  judge,  upon  consideration  of  such  petition, 
shall  grant  a  rule  nisi  calling  upon  the  respondent  to  show  cause 
why  leave  to  file  an  information  should  not  be  granted,  and  that 
upon  a  hearing  upon  the  rule  nisi,  at  which  the  whole  case  from 
the  standpoint  of  both  parties  is  considered,  the  judge,  in  the 
event  he  should  then  be  of  the  opinion  that  the  information  should 
be  filed,  shall  grant  leave  that  it  be  done,  and  then  at  a  future 
hearing  of  the  information,  wherein  all  the  allegations  of  the 
petition  are  repeated  and  upon  the  response  or  answer  thereto,  he 
shall  render  judgment  in  the  case— there  being  no  issue  of  fact — 
which  judgment,  presumably,  would  accord  with  the  opinion 
originally  entertained  by  him  when  granting  leave  to  file  the  in- 
formation. We  see  no  good  reason  for  requiring  two  such  trials. 
That  a  preliminary  rule  to  show  cause  why  leave  to  file  an  in- 
formation is  not  indispei^sable  to  the  granting  of  leave  to  file  the 
information  in  the  nature  of  a  quo  warranto,  when  an  individual  is 
the  relator,  see  Com.  v.  Cluley,  56  Pa.  St.  270  (94  Am.  D.  75) ; 
Gilroy  v.  Com.,  105  Pa.  St.  487;  Com.  v.  Kistler,  149  Pa.  St  350 
(24  Atl.  216) ;  People  v.  McFall,  124  HI.  645  (17  K  E.  63) ; 
City  of  East  Dallas  v.  State,  73  Tex.  373  (11  S.  W.  1030) ;  Cap- 
ital City  Water  Company  v.  State,  105  Ala.  406  (18  So.  62,  29 
L.  R.  A.  743) ;  State  v,  Thompson,  34  Ohio  St.  365.  It  is  true 
that  in  Harris  v.  Pounds,  66  Oa,  123,  it  was  stated  that  "Where 
not  regulated  by  statutes  or  local  laws,  the  usual  practice  in  quo 
warranto  cases  is  to  present  to  the  court  a  petition,  verified  by 
affidavit,  for  leave  to  file  the  information;  whereupon  a  rule  nisi 
to  show  cause  to  the  contrary  is  issued,  and  upon  the  return  thereof, 
unless  the  respondent  shows  such  cause  as  puts  his  right  beyond 
dispute,  the  rule  to  file  information  would  be  made  absolute,  that 
the  question  concerning  the  right  may  be  determined.^'  The  au- 
thority cited  for  the  practice  stated  was  High  on  Ex.  Eem.  §  530, 
which  in  the  3d  edition  of  that  work  is  §  731.  The  following 
language  now  appeiars  in  the  same  section:    "The  practice,  how- 
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ever,  of  proceeding  in  the  first  instance  by  a  rule  to  show  cause 
is  by  no  means  uiyfonn;  and  when  the  proceedings  are  instituted 
for  the  usurpation  of  an  oflSce  claimed  by  the  relator  as  a  matter 
of  right,  it  has  been  held  to  be  immaterial  whether  he  proceeds 
in  the  first  instance  by  the  rule  nisi  or.  asks  leave  to  file  the  in- 
formation/^ 

It  appears  from  an  examination  of  the  case  of  Harris  v.  Pounds, 
66  Oa.  123,  that  the  question  of  practice  which  we  are  now  con- 
sidering was  not  involved.  There  a  petition  was  presented  to 
the  judge,  praying  that  a  rule  nisi  be  issued,  calling  upon  the  re- 
spondents to  show  cause  why  leave  to  file  an  information  against 
them  should  not  be  granted;  and  it  was  held  that  such  petition 
should  be  verified  by  positive  aflSdavit  as  to  the  facts  upon  which 
the  petitioners  based  their  title,  but  the  facts  concerning  usurpation 
might  be  verified  on  information  and  belief.  This  rule  was  fol- 
lowed in  McWilliams  v.  Jacobs,  128  Ga.  375  (57  S.  E.  509) ; 
wherein,  as  the  record  of  file  in  this  court  shows,  there  was  no 
petition  for  a  rule  nisi  calling  upon  the  respondent  to  show  cause 
why  leave  should  not  be  granted  to  file  an  information.  In  the 
opinion  it  was  said:  "We  know  of  no  provision  of  law  which 
requires  notice  to  be  given  the  alleged  usurper  of  an  office  of  an 
application  for  leave  to  file  such  information.^^  The  proceedings 
there  were  similar  to  those  in  the  case  at  bar.  In  that  case  there 
was  a  petition  accomj^anied  by  an  information,  and  the  affidavit 
followed  the  information;  and  it  was  in  effect  held  that  the  verifi- 
cation of  the  petition  fully  complied  with  the  rule  stated  in  Harris 
V.  Pounds,  silpra.  It  follows  from  what  has  been  said,  that  the 
judge  properly  overruled  the  demurrer  as  to  the  point  above  dis- 
cussed,' as  well  as  the  plea  in  abatement  raising  the  same  question. 

2.  The  petition  alleged  that  Mitchell  claimed  to  be  the  duly 
appointed,  qualified,  and  commissioned  judge  of  the  city  court  of 
Blackshear,  and  that  Milton  was  not  the  judge  of  that  court,  not- 
withstanding he  was  then  trying  to  exercise  the  duties  of  that  office, 
to  which  he  claimed  the  right  and  title.  The  information  ac- 
companying the  petition,  and  which  we  consider  a  part  thereof, 
alleged,  that  Mitchell,  on  August  13,  1912,  was  appointed  by  the 
Governor  to  be  judge  of  such  city  court,  and  that  on  the  same  date 
his  appointment  was  duly  confirmed  by  the  Senate;  that  he  was 
duly  commissioned  by  the  Governor  as  judge  of  such  court ;  that  he 
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had  qualified  by  taking  the  oath  of  office ;  that  Milton  was  assuming 
to  hold  the  office  of  judge  of  such  court  and  was  undertaking  to 
exercise  the  duties  thereof  without  legal  warrant  or  authority,  for 
the  reason  that  he  claimed  to  hold  the  office  under  an  ad  interim 
appointment  of  former  Governor  Hoke  Smith,  and  the  commis- 
sion issued  in  pursuance  of  such  appointment,  when  both  the 
appointment  and  commission  were  made  subject  to  confirmation  by 
the  Senate  of  1912;  and  that  that  "session  of  the  Senate  ad- 
journed sine  die  on  August  14,  1912,  and  thereby  went  out  of 
existence  without  having  confirmed  such  ad  interim  appointment" 

The  petition  and  information,  considered  as  one  proceeding,  was 
not  subject  to  special  demurrer  on  any  of  the  following  grounds: 
(a)  it  did  not.  appear  upon  what  facts  Mitchell  claimed  the  office ; 
{6)  it  was  not  alleged  that  Milton  was  holding  the  office  of  judge 
of  the  city  court  of  Blackshear  or  was  exercising  the  duties  thereof ; 
(c)  or  because  it  was  not  alleged  when  Mitchell's  term  of  office  as 
judge  began  or  ended.  We  will  deal  specifically  only  with  the  last- 
stated  ground,  as  we  think  the  other  groimds  are  so  obviously  with- 
out merit  as  not  to  require  further  consideration. 

On  September  5,  1912,  the  proceedings  were  brought  by  Mitchell 
claiming  the  office  of  judge  of  the  city  court  of  Blackshear,  to 
inquire  into  the  right  of  Milton  to  hold  such  office,  the  duties  of 
which,  it  is  alleged,  he  was  then  discharging.  The  question  for 
determination,  presented  by  the  allegations  made  by  Mitchell,  was, 
who,  at  the  time  of  the  institution  of  his  proceedings,  had  the 
legal  right,  he  or  Milton,  to  the  office  of  judge  of  the  city  court  of 
Blackshear?  The  respective  claims  of  both  of  them  were  set 
forth;  and  if  the  allegations  in  relation  thereto  should  be  true, 
then  the  question  as  to  who,  at  the  time  of  the  commencement  of 
the  proceedings,  was  entitled  to  the  office  could  be  readily  de- 
termined without  inquiring  as  to  when  the  term  of  Mitchell  began, 
as  it  sufficiently  appeared  by  his  allegations  that  it  began  prior 
to  the  filing  of  the  information.  And  even  if  it  were  material, 
under  the  facts  alleged,  to  inquire  when  his  term  would  end,  if  it 
should  be  decided  that  he  was  entitled  to  the  office,  the  judge 
trying  the  case  would  take  judicial  cognizance  of  the  act  of  the 
General  Assembly  establishing  the  city  court  of  Blackshear,  and 
fixing  the  term  of  the  office  of  judge  of  the  court,  which  act  will  be 
•considered  in  the  last  division  of  this  opinion. 
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3.  The  petition,  considered  in  connection  with  the  information 
accompanying  it,  which,  as  already  indicated,  we  think  should  be 
taken  as  a  part  thereof,  suflBciently,  as  against  a  general  demurrer, 
set  forth  the  grounds  upon  which  Mitchell  claimed  the  office,  and 
those  upon  which  he  contended  that  Milton  was  not  legally  entitled 
to  it. 

4.  The  judge,  by  consent,  without  a  jury  tried  the  case  upon  an 
agreed  statement  of  facts  substantially  as  follows :    On  August  15, 

1911,  the  date  of  the  approval  of  the  act  creating  the  city  court  of 
Blackshear,  Governor  Smith  sent  to  the  Senate,  then  in  session, 
the  nomination  of  Walter  A.  Milton  to  be  judge  of  that  court  for  a 
term  of.  four  years  from  the  approval  of  the  act.  The  Senate 
failed  to  act  upon  this  nomination,  and  the  same  was  returned  io 
Governor  Smith  by  direction  of  that  body.  That  session  of  the 
Senate  was  finally  adjourned  without  further  action  by  it  on  the 
nomination.  Subsequently,  on  August  19,  1911,  Governor  Smith 
again  appointed  Milton  judge  of  such  city  court  for  a  term  of  four 
years  from  the  date  the  act  was  approved,  the  order  of  appoint- 
ment reciting  that  the  Senate  had  failed  to  act  upon  the  previous 
nomination  of  Milton,  and  further  stating  that  the  appointment 
was  "subject  to  confirmation  by  the  Senate  at  the  next  session  of 
the  General  Assembly.**  On  August  28,  1911,  Milton  was  com- 
missioned by  Governor  Smith  for  the  term  of  four  years  from 
August  15,  1911,  the  commission  also  stating  that  it  was  "subject 
to  confirmation  by  the  Senate  at  the  next  session  of  the  General 
Assembly,'*  and  that  "this  commission  to  continue  in  force  for  and 
during  the  term  of  four  years  from  the  15th  day  of  August^  1911, 
or  imtil  you  are  removed  in  the  manner  prescribed  by  law.**  After 
receiving  this  commission,  Milton,  on  August  30,  1911,  took  the 
oath  of  oflSce  and  entered  upon  the  discharge  of  the  duties  of 
judge  of  such  city  court,  and  has  performed  the  same  from  that 
time.     The  Senate,  at  the  session  of  the  General  Assembly  for 

1912,  did  not  act  upon  either  of  the  nominations  of  Milton  made 
by  Governor  Smith,  nor  did  he  send  to  that  body  a  transcript  of  the 
record  showing  such  appointments  and  nominations,  nor  did  either 
Governor  Smith  or  Governor  Brown  withdraw  said  appointment  as 
originally  made  by  Governor  Smith,  "nor  did  the  Senate  call  upon 
the  Governor  for  such  appointment,  either  the  original  or  the 
transcript  of  the  record.**     Certain  rules  of  the  Sfenate  of  1911- 
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1912  were  set  forth  in  the  agreed  statement  of  facts,  but  we  do  not 
consider  them  material  in  the  view  we  take  of  the  case.  On  August 
13, 1912,  Governor  Brown  nominated  Mitchell  to  the  office  of  judge 
of  the  city  court  of  Blackshear,  for  the  term  of  four  years  from 
August  15,  1911.  On  the  same  date  the  Senate  then  in  session 
confirmed  this  nomination,  and  on  the  same  date  the  secretary  of 
the  Senate  reported  such  confirmation  to  the  Governor.  Subse- 
quently Mitchell  took  the  prescribed  oath  of  office  as  judge  of  such 
city  court,  and  was  then  commissioned  by  Governor  Brown  as 
judge  of  such  court  for  the  term  of  four  years  from  the  date  the  act 
was  approved,  and  until  his  successor  should  be  appointed  and 
qualified,  unless  his  commission  should  ^'be  sooner  annulled  in  the 
manner  authorized  by  the  constitution  and  laws  of  this  State." 

The  judge  of  the  superior  court,  after  hearing  the  case  upon  the 
information  and  the  answer  and  the  agreed  statement  of  facts, 
adjudged  Mitchell  to  be  the  lawfully  appointed,  commissioned,  and 
qualified  judge  of  the  city  court  of  Blackshear,  and  entitled  to  use, 
hold,  and  exercise  such  office,  and  perform  its  duties  and  functions 
and  to  receive  the  emoluments  thereof,  and  that  Milton  was  not 
entitled  to  hold  such  office  or  perform  its  duties  or  enjoy  its  emolu- 
ments, and  ordered  that  Milton  be  excluded  and  ousted  from  the 
office. 

As  to  the  filling  of  a  vacancy  in  the  office  of  judge  of  the  dty 
court  of  Blackshear  the  act  of  1911  (Acts  1911,  p.  210),  creating 
the  city  court  of  Blackshear,  may  be  construed  in  two  ways.  By 
one  construction  it  appears  as  a  harmonious  whole;  by  the  other, 
the  two  parts  of  the  act  are  in  confiict  with  each  other.  It  pro- 
vides for  a  term  of  four  years  from  the  date  of  the  approval  of  the 
act,  to  be  filled  by  appointment  of  the  Governor  and  approval  of 
the  Senate.  After  the  expiration  of  such  four-year  term,  'a  pro- 
vision was  made  for  the  judge  to  be  elected  by  the  people.  Then 
occurs  the  expression,  "Should  there  be  a  vacancy  in  said  office  of 
judge  from  any  cause  whatsoever,  the  said  vacancy  shall  be  filled 
in  the  same  manner  as  vacancies  in  the  office  of  judge  of  the  su- 
perior court  are  now  filled."  It  is  contended  that  under  this  pro- 
vision, as  soon  as  the  Senate  adjourned  in  1911  without  confirming 
or  acting  upon  the  nomination  of  Milton,  a  vacancy  existed  in  the 
office,  and  that  the  Governor  should  fill  such  vacancy  as  a  vacancy 
in  the  office  of  judge  of  the  superior  court  would  be  filled,  that  is. 
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to  hold  until  the  first  of  January  following  the  next  general 
election.  To  put  such  a  construction  upon  the  clause  above  quoted 
would  be  to  make  different  provisions  of  the  act  antagonistic  and 
self-destructive.  Under  the  act  no  election  for  judge  was  to  take 
place  for  four  years.  In  the  meantime  there  would  be  a  general 
election  for  judges  of  the  superior  court.  Suppose  it  should  be 
held  that  the  appointment  after  the  adjournment  of  the  General 
Assembly  continued  until  the  January  following  the  next  general 
State  election,  then  who  would  hold  the  office  from  that  time  until 
the  end  of  the  four  years  ?  Would  the  appointee  hold  over  beyond 
that  time  until  his  successor  was  duly  inducted  into  oflSce,  and,  if 
so,  inducted  into  oflSce  how?  By  another  appointment,  or  by  ap- 
pointment followed  by  confirmation  of  the  Senate,  or  by  election 
under  the  act?  If  it  be  contended  that  such  an  appointment  would 
hold  imtil  January  1,  following  the  first  election  of  a  judge  under 
the  terms  of  the  act,  then  the  whole  purpose  to  fill  the  first  term  by 
appointment  and  confirmation  would  be  upset.  On  the  other  hand, 
if  it  be  held  that  the  purpose  of  the  General  Assembly  was  to 
make  provision  by  means  of  appointment  and  confirmation  to  fill 
the  oflBce  during  the  first  term  of  four  years,  that  thereafter  it 
should  become  an  elective  oflBce  analagous-  to  that  of  judge  of  the 
superior  court,  and,  correspondingly,  that  when  it  so  became,  va- 
cancies should  be  filled  in  the  same  manner  as  a  vacancy  in  the 
ofiBce  of  judge  of  the  superior  court,  then  the  whole  act  is  given 
iannonious  meaning,  and  is  not  made  to  be  self-conflicting.  We 
told  that  this  is  the  tru/e  construction. 

In  the  agreed  statement  of  facts  it  was  stated  that  the  name  of 
Milton  was  sent  by  the  Governor  to  the  Senate  during  its  session 
in  1911  for  confirmation,  and  that  they  did  not  act  upon  it,  but  re- 
turned it  to  the  Governor  for  some  reason  not  stated  in  the  record. 
After  they  adjourned,  the  Governor  appointed  Milton  to  the  oflBce. 
By  the  terms  of  his  order  of  appointment  and  the  commission  issued 
thereimder,  Milton  was  appointed  subject  to  confirmation  by  the 
Senate  at  its  next  session.  Such  session  was  held  in  1912.  While 
in  the  meantime  Governor  Smith  had  been  succeeded  by  Governor 
Brown,  yet  the  ofl5ce  of  Governor  was  not  vacant,  but  was  con- 
tinued; and  the  appointing  power  is  not  conferred  upon  any  par- 
ticular individual  who  for  the  given  time  may  be  Governor,  but  is 
conferred  upon  the  Governor,  who  may  be  in  oflBce  at  the  time  when 
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oflScial  action  is  taken.  Where  under  the  law  an  appointment  is 
made  by  the  (Jovernor,  subject  to  confirmation  by  the  Senate,  such 
an  appointment  is  not  complete  until  the  Senate  confirms  it,  and  an 
appointment  made  during  a  recess  is  not  an  appointment  for  the 
full  official  term  unless  confirmed  by  the  Senate.  29  Cyc.  1372; 
23  A.  &  E.  Enc.  Law,  346  (4)  ;  Mechem  on  Public  Officers,  §  134. 
During  the  session  of  the  Senate  in  1912  the  question  of  perfecting 
the  appointment  of  judge  of  the  city  court  of  Blackshear,  to  hold 
during  the  remainder  of  the  first  term  of  four  years,  was  ripe  for 
action.  According  to  the  agreed  statement  of  facts,  the  name  of 
Milton  was  not  sent  to  the  Senate,  but  the  Governor  sent  Mitcheirs 
name  to  the  Senate  for  confirmation  for  that  term,  and  they  con- 
firmed his  appointment.  When  the  Governor  who  was  in  office 
during  the  session  of  the  General  Assembly  of  1912,  recognizing- 
that  Milton  did  not  have  a  perfect  title  to  the  office  for  the  full 
term  of  four  years  because  the  Senate  had  not  confirmed  his  ap- 
pointment,  sent  MitchelFs  name  to  the  Senate  for  confirmation, 
the  substantial  effect  of  this  was  to  say  to  the  Senate  that  he  de- 
sired to  withdraw  the  name  of  Milton  before  they  had  acted  upon 
it,  and  to  present  the  name  of  Mitchell  for  their  confirmation ;  and 
when  the  Senate  acquiesced  in  this  and  confirmed  the  name  of 
Mitchell,  knowing  from  their  records  what  had  previously  hap- 
pened as  to  the  presentation  to  them  of  the  name  of  Milton  and 
its  return  to  the  Governor,  in  substance  they  agreed,  so  far  as 
that  branch  of  the  appointing  power  was  concerned,  that  the  name 
of  Milton  should  be  withdrawn  and  Mitchell's  substituted  for  it,  and 
that  upon  such  substitution  they  confirmed  the  appointment  of 
Mitchell  thus  sent  to  them.  Thus  we  have  a  joint  action  on  the 
part  of  the  Governor  and  the  Senate,  the  former  substantially  de* 
daring  to  the  Senate  that  he  desired  to  withdraw  the  name  of 
Milton,  the  latter  acquiescing  in  this,  and  the  Governor  substituting 
Mitchell's  appointment  and  the  Senate  confirming  it.  So  far  as 
the  two  governmental  authorities  who  should  take  part  in  filling 
The  office  for  the  full  term,  or  the  remainder  thereof,  were  con- 
cerned, we  thus  have  a  concurrence  of  action  in  appointing  Mitchell 
for  the  rest  of  such  term.  Even  if  Milton  had  any  cause  of  com- 
plaint that  his  name  was  not  formally  presented  for  action,  it 
does  not  appear  that  he  took  any  steps  to  have  his  name  placed 
before  the  Senate,  either  by  request  preferred  to  the  Governor,  or 
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by  calling  the  attention  of  the  Senate  to  his  elaim^  that  it  might  be 
passed  upon;  but  he  remained  quiescent  during  the  session  of  the 
General  Assembly,  and  the  appointment  and  confirmation  of 
Mitchell  took  place  about  the  close  of  the  legislative  term,— as  is 
known  to  the  court,  judicial  cognizance  being  taken  that  the  regular 
sessions'  of  the  legislature  begin  on  the  fourth  Wednesday  in  June, 
and  imder  the  constitution  the  session  is  limited  to  fifty  days 
(where  no  impeachment  trial  is  pending),— and  the  agreed  state- 
ment of  facts  shows  that  Mitchell  was  confirmed  on  August  13, 
1912. 

It  follows  from  what  has  been  said,  that  all  the  rulings  and  the 
judgment  of  the  trial  court  complained  of  in  the  bill  of  exceptions 
sued  out  by  the  respondent,  Milton,  are  aflBrmed.  The  judgment 
on  the  main  bill  of  exceptions  being  afl&rmed,  the  crpss-bill  sued 
out  by  the  relator,  Mitchell,  is  dismissed. 

Judgment  on  the  main  bill  of  exceptions  affirmed.  Cross-bill 
dismissed.    Beck,  J.,  absent.     The  other  Justices  concur. 


KOHLRUSS  V.  ZACHERY  et  al. 

1.  The  general  rule  is  that  where  a  corporation  has  acquired  possession 
and  title  to  property,  its  right  to  hold  it  can  not  he  questioned  by  a 
private  citizen,  but  in  such  a  case  the  State  alone  can  make  the  question. 

2.  But  where  a  State  statute  provides  that  corporations  '^  shall  make  no 
contract,  or  purchase  or  hold  any  property  of  any  kind,  except  sucTi  as 
is  necessary  in  legitimately  carrying  into  effect**  the  declared  purposes 
of  the  corporation,  the  courts  will  not  aid  the  corporation  to  compel 
specific  performance  of  a  contract  for  the  purchase  of  land  which  it  has 
no  power  imder  its  charter  to  acquire  and  hold. 

3.  The  evidence  was  conflicting  on  material  questions  of  fact,  and  it  does 
not  so  clearly  appear  that  the  contract  sought  to  be  enforced  by  the 
corporation  was  ultra  vires  as  to  require  it  to  be  so  declared  as  matter 
of  law,  and  to  cause  a  reversal  of  the  judgment  refusing  to  grant  an 
interlocutory  injunction  to  restrain  the  corporation  from  proceeding 
under  such  contract.     (Hill,  J.,  dissents.) 

March  13,  1913. 

Petition  for  injunction.  Before  Judge  Hammond.  Columbia 
superior  court.    December  10,*  1912. 

C.  F.  Kohlruss  filed  his  equitable  petition  against  Julian  J. 
Zachery  and  the  Harlem  Oil  &  Fertilizer  Company,  and  alleged 
substantially  as  follows :  Petitioner  is  the  owner  and  in  possession 
40 
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of  404%  acres  of  described  land  in  Columbia  County,  near  the 
town  of  Harlem,  which  land  is  worth  $15,000.  Petitioner  borrowed 
$2,300  of  Mrs.  J.  B.  Wright,  and  gave  as  security  for  the  debt  a 
deed  to  this  land,  under  the  provisions  of  §  3306  of  the  Code  of 
Georgia,  and  received  from  her  a  bond  to  reconvey  title  to  the  land 
when  the  debt  was  paid.  In  September,  1912,  petitioner  borrowed 
from  Zachery  (acting,  as  now  it  is  claimed,  for  the  Harlem  Oil  & 
Fertilizer  Company)  the  sum  of  $300,  and  gave  his  note  therefor, 
payable  sixty  days  thereafter.  As  security  for  the  debt  he  assigned 
the  bond  for  title  from  Mrs.  Wright ;  and  at  the  same  time  he  was 
requested  by  Zachery  to  sign  some  other  paper,  the  nature  of  which 
he  can  not  state,  as  at  the  time  he  signed  the  paper  it  was  in  the 
town  of  Harlem  and  he  was  trying  to  catch  a  train  then  approach- 
ing, to  return  to  Augusta.  A  copy  of  the  paper  was  not  given  him. 
He  had  previously  borrowed  from  Zachery  $300,  and  had  given  his 
note  therefor,  and  he  was  then  required  to  assign  his  bond  for  title, 
and  to  sign  another  paper  which  was  in  the  nature  of  a  conditional 
sale  of  the  land  to  Zachery,  providiag  that  if  the  note  was  not 
promptly  paid  when  due  Zachery  was  to  have  the  right  to  purchase 
the  land  for  the  sum  of  $7,500,  and  to  deduct  therefrom  an  en- 
cumbrance for  $3,000  due  Mrs.  Julia  A.  Hull,  then  holding  the 
legal  title  to  the  land,  which  debt  was  subsequently  taken  up  by 
Mrs.  Wright.  The  paper  further  provided  that  in  the  case  the 
$300  first  borrowed  from  Zachery  was  not  paid  when  due,  the  land 
should  be  surrendered  to  Zachery  together  with  all  debts  due  Kohl- 
russ  at  that  time.  Zachery  importuned  petitioner  to  sell  him  the 
land,  which  he  refused  to  do.  On  the  19th  of  November,  1912,  the 
day  on  which  the  last  $300  fell  due,  petitioner  tried  to  reach 
Zachery  at  his  ofiBce  in  Augusta  upon  two  occasions,  to  pay  the 
note>  but  failed  to  find  him,  his  stenographer  reporting  that  he 
was  not  in.  Later  in  the  day  Zachery  came  to  petitioner's  place 
of  business  and  said,  "How  about  that  note?  I  suppose  I  ought 
to  have  notified  you,  but  I  came  around  instead.^'  Petitioner  was 
ready  then  and  there  to  pay  the  money,  but  did  not  have  it  in  his 
pocket  at  the  moment,  but  would  get  it  at  once  and  pay  it  imme- 
diately ;  and  he  asked  Zachery  where  he  could  find  him  that  day  so 
that  he  might  bring  him  the  money.  Zachery  replied,  "I  don't 
know  where  I'll  be.  I  don't  want  you  to  pay  this  money  anyway. 
I  want  that  land.    I  have  told  you  that  the  amount  (specified  in 
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the  transfer— $7,500)  was  all  the  land  was  worth."  Petitioner 
replied,  "I  never  will  sell  it."  Zaehery  told  petitioner  he  did  not 
know  where  he  would  be  later  in  the  day  or  at  night.  Petitioner 
then  told  Zaehery  that  if  he  could  not  find  him  that  night  he  would 
bring  the  money  to  Zachery's  oflSce  the  first  thing  next  morning. 
This  petitioner  repeated  twice,  and  understood  Zaehery  to  reply, 
"All  right."  The  next  day  (November  20)  he  called  at  the  office 
of  Zaehery  to  pay  the  note,  but  Zaehery  was  not  in.  He  again 
called  there  on  November  21,  to  pay  the  note,  but  Zaehery  was  not 
in.  Being  unable  to  find  him  in  his  office,  petitioner,  on  the  22d 
day  of  November,  1912,  went  to  the  town  of  Harlem,  where  Zaehery 
had  a  place  of  business,  and  tendered  the  money  due  on  the  note, 
which  Zaehery  refused  to  accept.  He  again  tendered  the  money 
on  the  23d,  which  tender  was  refused.  After  this,  and  on  the 
same  day,  one  of  petitioner's  tenants  on  the  land  came  from  Harlem 
and  informed  him  that  Zaehery  had  gone  upon  the  land  and  in- 
formed the  tenant  that  he  was  the  "boss  and  the  owner  of  said 
land,"  and  said,  "I  have  long  wanted  to  get  this  land,  and  now  Tve 
got  it."  He  added,  if  petitioner  owed  the  tenant  anything,  he 
(Zaehery)  would  pay  it;  that  he  proposed  very  soon  to  sow  oats 
upon  the  land.  Petitioner  charges  that  Zaehery  deliberately  ab- 
sented himself  on  the  day  the  note  fell  due,  in  order  to  prevent 
petitioner  from  seeing  him  and  paying  the  note,  and  to  defraud  him 
out  of  his  land.  When  he  signed  the  last  note  for  $300,  he  had 
full  confidence  in  Zaehery  that  he  would  not  wrong  or  take  ad- 
vantage of  him ;  and  for  this  reason  he  did  not  take  the  precaution 
to  read  over  the  paper  above  mentioned.  Before  signing  it  there 
was  nothing  said  about  a  conditional  sale  of  the  land  in  the  event 
the  note  was  not  paid  when  due.  There  was  no  agreement  as  to 
what  Zaehery  should  pay  for  the  land,  and  no  thought  of  selling  the 
land  to  Zaehery.  There  was  no  mutuality  of  contract  in  reference 
to  the  sale  of  the  land,  etc.  If  Zaehery  should  present  the  bond  for 
title  assigned  to  him  and  demand  of  Mrs.  J.  B.  Wright  a  title  to 
said  land,  which  he  threatens  to  do,  he  would  acquire  the  title  to  the 
land,  of  the  value  of  $15,000,  for  $2,300,  and  thus  defraud  peti- 
tioner out  of  many  thousand  dollars,  and  cause  him  irreparable 
damage,  if  an  immediate  remedy  is  not  afforded.  He  makes  a 
continuing  tender  to  pay  the  amount  of  the  note,  and  prays:  that 
the  defendants  be  enjoined  from  entering  upon  the  land  of  peti- 
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tioner  or  exercising  any  acts  of  ownership  over  it,  and  from  paying 
the  debt  due  by  him  to  Mrs.  Wright  and  acquiring  a  conveyance 
from  her;  and  that  defendants  be  required  to  accept  the  money 
tendered  in  settlement  of  the  note,  and  to  cancel  the  same,  and  to 
reassign  the  bond  for  title  held  by  them  as  security  for  the  debt, 
and  to  produce  and  cancel  any  alleged  conditional  contract  of 
sale  of  the  land  from  petitioner. 

The  defendants  by  their  answer  denied  most  of  the  main  allega- 
tions in  the  petition,  and,  among  other  things,  averred:  that  on 
September  20,  1912,  in  Harlem,  Ga.,  the  Harlem  Oil  &  Fertilizer 
Company  advanced  to  the  plaintiff  the  sum  of  $300  as  part  pay- 
ment on  the  purchase-price  of  $7,500  of  the  land  in  controversy, 
and  the  plaintiff  then  and  there  conveyed  all  his  interest  in  the  land 
by  written  instrument,  a  copy  of  which  is  attached  to  the  answer ; 
that  on  the  same  day  the  parties  entered  into  a  written  agreement 
(a  copy  of  which  appears  in  the  opinion,  infra)  wherein  it  was 
mutually  agreed  that  if  plaintiff  failed  to  repay  the  sum  so  ad- 
vanced, in  sixty  days  after  the  date  of  the  contract,  the  plaintiff 
should  sell  to  the  Harlem  Oil  &  Fertilizer  Company,  the  land  in 
controversy  at  the  agreed  price  of  $7,500.  The  plaintiff  failed  to 
repay  or  tender  to  said  corporation  the  sum  of  $300  within  the 
time  named  in  the  contract,  "whereby  all  interest  and  equity  of 
plaintiff  in  said  land  was  divested,  and  vested  in  said  corporation." 
The  plaintiff  having  already  conveyed  to  the  defendant  company 
his  interest  in  the  land  and  having  failed  to  comply  with  the  terms 
of  the  contract  whereby  a  sale  thereof  might  have  been  avoided 
and  conveyance  of  such  interest  defeated,  this  defendant  is  now  the 
owner  and  holder  of  said  interest  and  entitled  to  the  possession 
of  the  uncultivated  part  of  the  land,  and,  on  January  1,  1913,  will 
be  entitled  to  the  possession  of  the  remainder  of  the  land  in  con- 
troversy. Wherefore  it  prays,  by  way  of  cross-petition,  that  it 
be  declared  the  owner  and  holder  of  the  bond  for  title  and  all  in- 
terest of  the  plaintiff  thereunder;  that,  in  case  the  court  should 
hold  that  this  defendant  is  not  already  vested  with  the  title  to  the 
land,  the  plaintiff  be  required  to  specifically  perform  the  contract 
embodied  in  the  instruments  above  referred  to. 

In  response  to  the  answer  and  cross-petition  the  plaintiff  alleged^ 
that  the  written  contract  set  up  and  relied  upon  by  the  defendants 
was  void  and  wanting  in  mutuality,  and  was  non-enforceable,  be- 
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cause  Zachery  had  no  authority  to  execute  the  contract  in  the  name 
of  the  corporation;  and  because  the  Harlem  Oil  &  Fertilizer  Com- 
pany had  no  charter  power  to  enter  into  said  contract. 

Upon  interlocutory  hearing  the  court  refused  an  injunction,  and 
the  plaintiff  excepted. 

William  E.  Fleming  and  Henry  C,  Roney,  for  plaintiflE. 

Hamilton  Phinizy,  for  defendants. 

Hill,  J.  The  controlling  question  in  this  case  is  whether  the 
Harlem  Oil  &  Fertilizer  Company,  a  corporation,  imder  the  laws 
of  this  State,  can  have  specific  performance  of  an  executory  con- 
tract for  the  purchase  of  farln  lands,  where  the  charter  of  the 
corporation  contains  no  express  power  to  execute  such  contract  or 
to  acquire  such  lands.    The  contract  referred  to  is  as  follows: 

"State  of  Georgia,  Columbia  County.  Received  from  the  Harlem 
Oil  &  Fertilizer  Company  the  sum  of  three  hundred  ($300)  dollars, 
to  be  applied  on  the  purchase-price  of  the  following  tract  or  parcel 
of  land  fully  described  in  a  bond  for  title  given  by  Mrs.  Nannie 
B.  Wright  to  C.  F.  Kohlruss,  dated  June  19,  1912,  provided  said 
jsum  of  $300  is  not  repaid  to  said  Harlem  Oil  &  Fertilizer  Com- 
pany within  sixty  days  after  date.  It  is  agreed  that  if  said  sum 
is  not  paid  in  the  above-specified  time,  the  said  Kohlruss  agrees  to 
sell  to  the  Harlem  Oil  &  Fertilizer  Company,  who  agrees  to  buy, 
said  tract  of  land  fully  described  in  said  bond  for  titles,  at  and  for 
the  sum  of  seventy-five  hundred  ($7,500)  dollars,  to  be  paid  as 
follows:  The  said  Harlem  Oil  &  Fertilizer  Company  agrees  to 
assume  a  loan  of  twenty-three  hundred  ($2,300)  dollars  on  said 
land,  payable  to  Mrs.  Nannie  B.  Wright,  the  sum  of  fourteen  hun- 
dred and  fifty  ($1,450)  dollars  January  1,  1913,  and  the  sum  of 
thirty-seven  hundred  and  fifty  ($3,750)  dollars  January  1,  1914. 
All  deferred  payments  to  bear  interest  from  January  1,  1913,  at 
the  rate  of  8%  per  annum.  It  is  agreed  that  all  rents  during  the 
year  1912  are  to  be  paid  said  Kohlruss,  and  the  said  Kohlruss  shall 
pay  all  taxes  on  the  property  up  to  January  1,  1913.  Possession  of 
the  uncultivated  part  of  the  property  may  be  taken  by  the  pur- 
chaser sixty  (60)  days  after  date,  provided  said  sum  is  not  paid, 
and  the  remaining  part  of  said  land  on  January  1,  1913.  In  wit- 
ness whereof  both  parties  have  hereunto  set  their  hands  and  seal, 
this  20th  day  of  September,  1912. 


Digitized  by 


Google 


g30  KOHLRUSS  r.  ZACHERY.  /J39 

**  Signed^  sealed  and  delivered 


C.  F.  Kohlruss  (L.  S.) 

Harlem  Oil  &  Fertilizer 

Co.  (L.  S.) 

By  Julian  J.  Zaehery,  Prest/' 


in  the  j/resence  of : 
"Dr.  A.  B.  Martin. 
**W.  I.  Lazenby,  Notary  Pub- 
lic, Columbia  Co.,  6a. 
The  material  part  of  the  charter  of  the  Harlem  Oil  &  Fertilizer 
Company  is  as  follows:  The  petitioners  seeking  "the  formation  of 
a  corporation  to  be  known  as  the  'Harlem  Oil  &  Fertilizer  Com- 
pany,^ for  the  purpose  of  conducting  for  pecuniary  profit  the  busi- 
ness of  buying  and  selling,  both  in  their  own  right  and  on  commis- 
sion, cotton,  cottonseed,  and  all  cottonseed  products  and  farm  pro- 
duce of  all  kinds,  coal,  wood,  timber,  and  lumber;  to  manufacture 
and  sell  cottonseed  oil  and  all  substances  and  commodities  obtain- 
able from  cottonseed  and  other  agricultural  products;  to  purchase 
fertilizer  ingredients,  to  make,  mix,  manufacture  and  sell  fertil- 
izers; to  manufacture  ice  and  sell  the  same;  to  establish  and 
operate  an  electric-light  plant  and  create  motive  power  and  electric 
light,  both  for  the  use  of  said  corporation  and  for  sale  to  others; 
and  to  establish  and  operate  sawmills,  and  to  manufacture  lum- 
ber,^' it  is  ordered  that  said  application  be  granted,  and  that  the 
petitioners  and  their  associates  and  successors  be  vested  with  "all 
the  rights,  privileges,  and  powers  mentioned  in  said  petition.'^  It 
will  be  observed  from  reading  the  above  language  that  the  charter 
contains  no  authority  or  power  on  the  part  of  the  corporation  to 
own  farm  lands,  or  to  make  any  contract  for  the  purchase  or  hold- 
ing of  such  property.  Our  Civil  Code,  §  2823  (5),  is  as  follows: 
"Corporations  thus  created  may  exercise  all  corporate  powers  neces- 
sary to  the  purpose  of  their  organization,  but  shall  make  no  con- 
tract, or  purchase  or  hold  any  property  of  any  kind,  except  such  as 
is  necessary  in  legitimately  carrying  into  effect  such  purpose^  or 
for  securing  debts  due  to  the  company.^' 

The  language  of  the  statute  just  quoted  is  clear  and  plain.  By 
its  terms  a  corporation  can  make  no  contract  or  purchase  or  hold 
any  property  of  any  kind,  except  such  as  is  necessary  to  the  pur- 
poses of  the  organization.  The  declared  purpose  of  the  corporation 
is  as  set  out  in  the  excerpt  from  the  charter  above  quoted.  Was 
the  purchase  of  the  farm  lands  necessary  in  legitimately  carrying 
into  effect  such  purpose?  Mr.  Zaehery,  who  was  the  general  man- 
ager, president,  and  treasurer  of  the  corporation,  testified  that  he 


Digitized  by 


Google 


(Ja.)  MARCH  TERM,  1913.  g3J 

wanted  the  land  because  "around  an  oil-mill  there  is  a  great  deal 
of  waste,  and  this  tract  was  bought  by  me  to  fertilize  it  and  bring 
it  up  to  a  high  state  of  cultivation  from  the  waste  and  fertilizer 
around  the  oil-mill/^  Owning  a  farm  to  fertilize  it  was  not  one  of 
the  necessary  or  declared  purposes  of  the  corporation.  The  neces- 
sary purposes  of  the  corporation  are  enumerated  in  the  charter. 
If  the  waste  and  fertilizer  were  valuable  for  the  purpose  named,  it 
could  be  sold  by  the  corporation.  But  it  is  argued  that  the  State 
alone  can  make  the  question  as  to  the  right  of  the  corporation  to 
own  and  hold  the  land.  This  is  undoubtedly  the  general  rule.  10 
Cyc.  1133;  American  Mortgage  Co.  v.  Tennille,  87  Oa.  28-30  (13 
S.  E.  158,  12  L.  R.  A.  529),  and  cases  cited;  Hanson  r. .Little 
Sisters  of  the  Poor,  79  Md.  434  (32  Atl.  1052,  and  note  in  32 
L.  B.  A.  293) ;  Zinc  Carbonate  Co.  v.  First  National  Bank,  103 
Wis.  125  (79  N.  W.  229,  74  Am.  St.  R.  845,  and  note) ;  Anglo- 
American  Land  &c.  Co.  v.  Lombard,  132  Fed.  721-722  (68  C.  C.  A. 
89) ;  South  &  North  Ala.  R.  v.  Highland  Ave.  &  Belt  R.  Co.,  119 
Ala.  106  (24  So.  114).  Thus  it  was  held  in  the  Tennille  case, 
supra,  under  the  act  of  February  28,  1877,  which  provided  that 
the  State  would  not  allow  foreign  corporations  to  own  five  thpu- 
sand  acres  or  more  of  land  unless  they  should  become  incorporated 
under  the  laws  of  Georgia,  that  the  State  alone  could  question  the 
right  of  foreign  corporations  to  hold  land  contrary  to  the  pro- 
visions of  the  statute.  But  this  principle  has  no  application  to  a 
case  where  a  corporation  by  its  cross-bill  is  seeking  the  aid  of  a 
court  of  equity  to  enable  it  to  acquire  and  own  lands  which  by  its 
charter  it  has  no  power  to  acquire  and  own.  10  Cyc.  1135;  Case 
V.  Kelly,  133  U.  S.  21  (10  Sup.  Ct.  216,  33  L.  ed.  513) ;  note  to 
Hanson  case,  32  L.  R.  A.  293 ;  Pacific  R.  Co.  v.  Seely,  45  Mo.  212 
(100  Am.  D.  369).  The  distinction  between  the  two  classes  of 
cases  is,  that  the  courts  will  not  interfere  with  a  contract  that  is 
executed,  but  will  refuse  to  aid  a  corporation  in  enforcing  a  con- 
tract for  the  purchase  of  land  that  is  merely  executory.  The  con- 
tract in  the  present  case  is  executory.  Under  its  charter  powers, 
the  defendant  is  seeking  specific  performance  of  a  contract  for 
the  purchase  of  a  plantation  consisting  of  404%  acres  of  farm  land 
at  the  price  of  $7,500.  It  claims  to  have  paid  $300  on  the  pur- 
chase-price of  the  land,  and  to  have  assumed  a  debt  due  Mrs. 
Wright  of  $2,300,  which  was  to  be  paid  as  follows:     $1,450  on 
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January  1,  1913,  and  the  remainder,  $3,750,  on  January  1,  1914, 
with  interest  at  eight  per  cent,  per  annum  on  deferred  payments. 
The  testimony  shows  that  Kohlruss,  the  plaintiff,  executed  his  note 
to  Mrs.  Wright  for  $2,300  and  rilade  her  a  deed  to  the  land  to 
secure  the  same.  The  bond  for  title  given  by  her  to  Kohlruss  was 
transferred  by  the  latter  to  the  corporation,  which  holds  it.  If 
the  Wright  note  should  not  be  paid  by  the  corporation,  Kohlruss 
is  still  liable  on  the  note.  The  note  is  not  paid,  so  far  as  the  evi- 
dence discloses.  Nor  has  Mrs.  Wright  executed  a  deed  under  the 
bond  for  title  to  the  defendant  corporation,  nor  does  it  appear  that 
she  took  any  part  in  the  transaction.  The  contract,  therefore,  is 
not  ej^ecuted  but  executory  as  to  the  corporation.  The  plaintiff  is 
in  possession  of  the  land,  and  the  defendant  corporation  seeks  to 
compel  specific  performance  of  the  contract  by  its  cross-bill.  Un- 
der such  circumstances  the  plaintiff  can  raise  the  question  of  au- 
thority of  the  corporation  to  take  the  title  to  farm  lands,  as  being 
ultra  vires. 

The  members  of  the  court  concur  in  the  rules  of  law  above  an- 
nounced, but  there  is  not  unanimity  as  to  the  application  of  them 
to  the  facts  of  the  present  case.  The  opinion  of  the  members  of 
the  court  other  than  the  writer  on  this  subject  is  as  follows:  In 
the  Civil  Code,  §  2216,  is  contained  a  statement  of  the  powers 
common  to  all  corporations.  Among  these  is,  "to  receive  donations 
by  gift  or  will,  to  purchase  and  hold  such  property,  real  or  personal, 
as  is  necessary  to  the  purpose  of  their  organization,  and  to  do  all 
such  acts  as  are  necessary  for  the  legitimate  execution  of  this 
purpose."  By  §  2823  it  is  declared  that  corporations  organized  by 
the  superior  court  "may  exercise  all  corporate  powers  necessary 
to  the  purpose  of  their  organization,  but  shall  make  no  contract,  or 
purchase  or  hold  any  property  of  any  kind,  except  such  as  is  neces- 
sary in  legitimately  carrying  into  effect  such  purpose,  or  for 
securing  debts  due  to  the  company."  The  word  "necessary,"  as 
employed  in  these  two  sections,  is  to  be  given  a  reasonable  con- 
struction, and  not  to  be  so  construed  as  to  hamper  and  obstruct, 
or  practically  prevent,  the  profitable  and  reasonable  exercise  of  the 
corporate  powers  and  the  conduct  of  the  corporate  business.  Thus 
many  contracts  may  be  made  which  are  not  in  an  absolute  sense 
essential  to  the  conduct  of  business,  and  yet  may  be  legitimate  as 
advancing  the  principal  business  or  rendering  it  more  profitable. 
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Such  contracts  would  not  be  invalid.  In  Spear  v.  Crawford,  14 
Wend.  20  (28  Am.  D.  513),  it  was  said  that  the  land  which  a  canal 
company  may  buy  is  not  limited  to  a  mere  passage  for  the  canal, 
but  that  a  reasonable  discretion  is  vested  in  the  company  in  respect 
to  the  purchase.  On  the  other  hand,  in  Pacific  R.  Co.  v.  Seely,  45 
Mo.  212  (100  Am.  D.  369),  it  was  held  that  a  railroad  has  no 
authority  to  acquire  land  for  purposes  of  speculation,  under  a  grant 
of  power  to  acquire  and  hold  sufficient  real  estate  for  the  construc- 
tion of  its  road  and  for  the  erection  of  depots,  engine-houses,  etc. 
These  cases  will  serve  as  illustrations  of  the  principle  involved  in 
the  case  now  under  consideration.  If  the  contract  for  the  purchase 
of  the  land  involved  in  the  controversy  was  clearly  beyond  the 
corporate  power,  that  question  could  be  Raised  when  it  sought  to 
enforce  specific  performance,  and  an  injunction  would  be  granted 
to  restrain  the  corporation  from  taking  possession  or  interfering 
with  the  business  of  the  landlord.  The  evidence  on  this  subject  is 
quite  meager.  The  person  who  was  at  once  the  president,  treasurer, 
and  general  manager  of  the  corporation  testified  thus:  "As  to 
what  I  wanted  this  land  for,  I  will  say,  around  an  oil-mill  there 
is  a  great  deal  of  waste,  and  this  tract  was  bought  by  me  to  fertilize 
it  and  bring  it  up  to  a  high  state  of  cultivation  from  the  waste 
and  fertilizer  around  the  oil-mill,  and  I  wanted  it  for  that  purpose.^' 
It  is  not  very  clear  whether  the  witness  meant  that  there  were 
certain  products  of  the  mill  which  would  be  wasted  or  lost  or  not 
profitably  used  otherwise  than  by  the  purchase  of  this  land,  and 
that  it  was  to  be  used  m  connection  with  the  business  of  the  mill 
and  as  necessary  for  the  profitable  use  of  such  waste  products,  or 
whether  such  purchase  was  reasonable  in  its  amount  for  such  cor- 
porate purposes.  But  inasmuch  as  the  landowner  was  attacking 
the  right  of  the  corporation  to  have  specific  performance,  and 
basing  his  attack  on  the  ground  that  the  purchase  was  ultra  vires, 
the  burden  of  establishing  this  defense  rested  upon  him.  And  if 
the  evidence  left  his  defense  in  doubt  or  failed  to  establish  it,  the 
consequent  injury  fell  upon  him.  The  majority  of  the  court  are 
not  prepared  to  hold  that  imder  the  evidence  it  can  be  declared  as 
matter  of  law  that  this  contract  was  ultra  vires.  They  think  that 
the  judge  did  not  abuse  his  discretion  in  refusing  to  grant  the 
interlocutory  injunction  prayed.  On  the  subject  of  whether  the 
transaction  really  amounted  to  the  securing  of  a  loan  or  to  the 
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making  of  a  sale,  the  evidence  was  conflicting;  and  therefore  the 
judge  had  the  right  to  exercise  his  discretion  in  finding  on  that 
subject. 

The  writer  of  this  opinion  can  not  concur  in  the  views  of  the 
majority  of  the  court  just  above  stated.  He  is  of  the  opinion  that> 
assuming  the  contract  to  have  been  for  the  sale  of  land  by  the 
owner  thereof  to  the  corporation,  the  evidence  so  clearly  shows  that 
it  was  ultra  vires,  because  the  purchase  was  not  for  a  purpose 
necessary  to  the  corporate  business,  that  as  matter  of  law  an  in- 
junction should  have  been  granted. 

Judgment  affirmed.  Hill,  J.,  dissents.  Beck,  J.,  absent.  The 
other  Jvstices  concur. 


Young  v.  Flournot. 


Fish,  C.  J.  An  equitable  petition  was  filed,  seeking  to  obtain  a  decree 
of  specific  performance  on  the  following  agreement:  ''Macon,  Ga.,  May 
17,  1911.  Received  of  W.  H.  Young  five  dollars  ($5.00)  as  part  pay- 
ment on  property  facing  Forsyth  Road  two  hundred  and  thirty  feet 
and  running  alongside  road  that  divides  Idle  Hour  Nursery  property  from 
above  the  number  of  feet  required  to  make  nine  and  one  half  acres  or 
more,  with  exception  of  fifty  feet  facing  side  road  on  extreme  rear  and 
next  to  Owsley  property.  The  purchase-price  for  all  being  Four  Thou- 
sand Dollars  to  be  paid  half  cash  and  half  in  three  years  at  six  per 
cent.  [Signed]  J.  A.  Floumoy.  I  agree  to  build  and  reside  in  nice 
residence  on  above  property  within  twelve  months.  [Signed]  W.  H. 
Young."  Held,  that  there  was  no  error  in  dismissing  such  petition  on 
general  demurrer.  The  writing  does  not  locate  or  describe  any  par- 
ticular parcel  of  land  with  sufficient  definiteness  to  authorize  a  decree 
of  specific  performance.  Moreover,  an  agreement  to  build  and  reside 
"in  nice  residence  on  above  property,"  fails  to  set  up  the  contract  with 
sufficient  clearness  to  furnish  a  basis  for  such  a  decree.  See  People  r» 
Jacobs,  35  Mich.  36,  38. 

Judgment  affirmed.    Beck,  J.,  absent.     The  other  Justices  concur. 
Mabch  13,  1913. 

Equitable  petition.    Before  Judge  Felton.    Bibb  superior  court. 

April  30,  1912. 

Hardeman,  Jones,  ParJc  £  Johnston,  for  plaintifiE. 

John  P.  Ross,  for  defendant. 


Digitized  by 


;  Google 


Q2i,)  MARCH  TERM,  1913.  '  535 

Haetz  V.  Haetz. 

Fish,  C.  J.  The  evidence  being  conflicting  on  all  substantial  issues,  the 
judge  did  not  abuse  his  discretion  in  granting  the  temporary  alimony 
and  counsel  fees  to  the  extent  allowed. 

Judgment  affirmed.    Beck,  /.,  absent.    The  other  Justices  concur, 
March  13,  1013. 

Temporary  alimony.     Before  Judge  Mathews.     Bibb  superior 

court.    October  19,  1910. 

Miller  &  Jones,  for  plaintiflE  in  error. 

Minier  Wimberly  and  Jesse  Harris,  contra. 


BEABDEN  et  al,  v,  DAVES  et  al. 

1.  The  petition  is  not  demurrable  for  any  of  the  reasons  assigned  against  it. 
(a)  The  petition  is  not  multifarious. 

(&)  The  court  erred  in  sustaining  the  demurrer. 

2.  Mandamus  is  an  available  remedy  where  there  is  no  other  specific  legal 
remedy  for  the  legal  rights  of  the  person  seeking  the  writ. 

3.  The  constitution  of  the  State  (Civil  Code,  $  6400)  is  not  repugnant 
to  the  fourteenth  amendment  of  the  constitution  of  the  United  States  on 
the  groimd  that  it  does  not  provide  an  appeal  to  the  superior  court 
from  the  registrars  upon  the  question  of  the  payment  of  taxes  by  a 
taxpayer  and  voter,  and  therefore  denies  to  the  voter  and  taxpayer  due 
process  of  law  and  the  equal  protection  of  the  laws. 

(a)  In  such  a  case,  sections  62  and  65  of  the  Civil  Code  aflford  any  person 
who  is  unlawfully  denied  the  right  to  sign  the  voters'  book,  or  to  have 
his  name  placed  upon  the  list  of  registered  voters  according  to  law,  due 
process  of  law  and  the  equal  protection  of  the  laws. 

(&)  Generally  the  rights  guaranteed  to  the  citizens  by  the  constitution 
of  the  State  are  not  accompanied  with  the  remedy  available  for  en- 
forcing those  rights,  or  with  the  provision  for  due  process  of  law  and 
the  equal  protection  of  the  laws,  but  the  manner  of  enforcing  the  rights 
is  usually  left  for  legislative  enactment;  and  where  the  legislature 
has  provided  due  process,  and  the  equal  protection  of  the  laws,  as  to 
any  paragraph  of  the  State  constitution,  the  latter  is  not  obnoxious  to 
the  fourteenth  amendment  of  the  constitution  of  the  United  States,  as 
not  affording  due  process  or  the  equal  protection  of  the  laws. 

{c)  Where  a  petition  alleges  that  the  plaintiffs  were  registered  voters 
imder  the  provisions  of  section  6398  of  the  Civil  Code,  and  that  the 
registrars  of  a  certain  county  wilfully  refused  to  put  their  names  on 
the  list  of  registered  voters  as  required  by  law,  and  where  the  pleadings 
raise  no  question  as  to  whether  the  voters  have  placed  their  names  in 
the  voters'  book  as  required,  sections  62  and  65  of  the  Civil  Code  do  not 
apply. 

{d\  Where  in  such  a  case  the  prayer  was  that  a  mandamus  should  be 
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issued  against  the  registrars,  requiring  them  to  enroll  the  names  of 
plaintiffs  upon  the  registered  voters'  list  filed  with  the  clerk  of  the 
superior  court,  the  petition  was  not  subject  to  demurrer  because  each 
of  the  plaintiffs  had  an  adequate  and  complete  remedy  at  law  by  taking 
an  appeal  from  the  decision  of  the  registrars.  It  was  the  failure  on 
the  part  of  the  registrars  to  act,  of  which  complaint  was  made;  and 
no  appeal  can  be  taken  from  such  failure.  In  such  a  case  mandamua 
is  an  available  remedy. 

Mabch  13,  1013. 

Petition  for  mandamus.  Before  Judge  Morris.  Fannin  superior 
court.    October  22,  1912. 

Oober  &  Jackson,  for  plaintiffs. 

D.  W,  Blair  and  J,  Z,  Foster,  for  defendants. 

Hill,  J.  Ninety-eight  citizens  of  Fannin  county  filed  their 
petition  to  the  superior  court  for  mandamus,  and  the  court  granted 
an  order  nisi  thereon,  calling  upon  the  registrars  of  the  county  to 
show  cause  why  the  mandamus  nisi  should  not  be  made  absolute. 
The  petition  was  filed  in  July,  1912,  and,  at  the  hearing  on  Oc- 
tober 21st,  the  defendants  filed  a  demurrer  upon  the  grounds  set 
out  therein;  and  upon  considering  the  demurrer,  the  trial  judge 
sustained  the  same  and  dismissed  the  petition.  Whereupon  the 
plaintiffs  excepted.  The  petition  alleged  as  follows :  The  plaintife 
were  all  taxpayers  of  the  county,  and  had  paid  all  the  taxes  which 
had  been  required  of  them  since  the  constitution  of  1877;  and 
they  were  registered  voters  under  section  6398  (subdivision  2)  of 
the  Civil  Code.  Within  the  time  required  by  law  during  the  year 
1912  they  signed  their  names  in  the  voters^  book  of  the  tax-col- 
lector, and  he  put  their  names  upon  the  list  of  those  entitled  to 
register,  which  list  the  collector  was  required  to  make  out  and 
furnish  the  registrars,  and  he  did  make  and  furnish  such  list.  The 
plaintiffs  paid  their  taxes  since  the  former  registration.  They  had 
registered  under  subsection  2  of  section  6398  of  the  Civil  Code,  for 
the  year  1911,  and  had  signed  the  voters^  book  in  1912,  and  paid 
all  taxes  which  had  been  required  of  them  by  law,  and  which  they 
had  had  an  opportunity  of  paying,  both  since  the  adoption  of  the 
constitution  of  1877  and  since  their  former  registration  in  1910  and 
1911,  excepting  those  who  have  become  21  years  of  age  within  12 
months.  Each  and  all  the  plaintiffs  were  entitled  to  register  and 
to  have  their  names  enrolled  upon  the  list  furnished  the  clerk  of 
the  superior  court,  as  the  registrars  are  required  to  do,  from  which 
list  the  registrars  are  under  the  law  required  to  furnish  to  the 
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election  managers  a  copy  of  the  list  of  those  entitled  to  vote ;  but 
the  registrars  without  excuse  or  cause  left  off  the  names  of  the 
plaintiffs  from  the  list.  There  are  two  factions  in  Fannin  county ; 
one  faction,  of  which  the  plaintiffs  are  members  and  with  which 
they  vote,  now  hold  the  offices  of  ordinary,  clerk  of  the  superior 
court,  sheriff  of  the  county,  and  other  county  offices,  which  are  to 
be  voted  for  upon  the  first  Wednesday  in  October,  1912.  The 
defendants  are  partisans,  and  opposed  in  politics  to  the  plaintiffs. 
While  the  law  contemplates  that  the  board  of  registrars  shall  be 
bipartisan,  all  the  members  of  said  board  are  of  one  political  faith 
in  the  factional  contest  over  the  offices  of  the  county.  In  order  to 
give  the  opposition  a  chance  to  defeat  the  present  dominating 
faction  in  said  county,  which  faction  is  largely  in  the  majority  in 
numbers  of  voters,  the  registrars  have  wilfully  and  maliciously, 
and  without  legal  or  lawful  excuse,  left  off  from  the  registered  list 
of  voters  about  300  voters  of  said  county,  for  the  sole  and  only 
purpose  of  placing  the  opposition  and  their  faction  in  possession 
and  control  of  the  politics  and  offices  of  said  county.  The  plain- 
tiffs are  citizens  of  the  United  States  and  of  Fannin  county;  they 
have  paid  all  taxes  demanded  of  them,  and  have  resided  in  the 
State  more  than  one  year  and  in  the  county  more  than  six  months 
next  preceding  the  time  they  signed  the  voters'  book ;  they  have  the 
right,  under  the  constitution  of  the  United  States,  to  vote  for  a 
congressman  to  represent  the  Ninth  Congressional  district,  on  the 
first  Tuesday  in  November,  1912,  and  also  to  vote  for  electors  to 
elect  a  President  of  the  United  States,  and  are  entitled  to  have 
their  names  registered  and  to  be  allowed  to  vote  at  said  election; 
the  constables  and  justices  of  the  peace  elections  will  be  held  in 
December,  and  the  plaintiffs  are  entitled  to  vote  at  those  elections ; 
about  three  fourths  of  petitioners  are  Republicans  and  will  vote 
the  Republican  ticket,  but  the  faction  represented  by  the  registrars 
are  supporting  the  National  Democratic  Ticket,  and  the  leaving 
of  petitioners^  names  off  the  registration  list  was  done  in  the  in- 
terest of  the  Democratic  party  in  the  county  and  national  elections, 
and  was  illegal  and  contrary  to  law.  Petitioners'  names  were  not 
upon  the  list  of  qualified  voters  for  1912  furnished  to  the  ordinary, 
the  clerk  of  the  superior  court,  and  the  tax-collector,  but  were  on 
the  list  of  qualified  voters  taken  from  the  voters'  book.  Section 
6400  of  the  Civil  Code,  which  provides  for  an  appeal  from  the 
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decision  of  the  registrars,  is  unconstitutional  and  void,  for  the  rea- 
son that  the  same  is  at  variance  with  and  contrary  to  the  four- 
teenth amendment  of  the  constitution  of  the  United  States,  "in 
that  by  failing  and  refusing  an  appeal  from  the  registrars  upon 
the  question  of  the  payment  of  taxes  it  leaves  the  matter  with  the 
registrars  and  does  not  afford  the  voter  and  taxpayer  due  process 
of  law/'  and  it  also  "abridges  the  privileges  and  immunities  of 
petitioners  as  citizens  of  the  United  States  in  their  right  to  vote 
at  State  and  National  elections,  and  it  denies  to  your  petitioners  as 
citizens  of  the  United  States  and  of  the  State  the  equal  protection 
of  the  laws."  iMie  prayer  was  for  a  mandamus  to  require  the 
registrars  to  enroll  the  names  of  petitioners  upon  the  voters'  list 
and  list  of  registered  voters  to  be  filed  with  the  clerk  of  the  su- 
perior court,  and  thereby  place  it  in  the  power  of  plaintiflfe  to  vote 
at  the  elections  hereinbefore  set  out. 

The  defendants  demurred  upoii  the  following  among  other 
grounds:  (a)  that  plaintiffs  are  not  entitled  to  the  writ  of  man- 
damus, for  the  reason  that  each  of  them  has  a  plain,  adequate, 
and  complete  remedy  at  law  by  an  appeal  from  the  decision  of  the 
registrars;  (6)  that  plaintiffs  do  not  show  that  they  or  either  of 
them  are  entitled  to  registration  under  the  laws  of  this  State;  (c) 
that  the  petition  is  multifarious,  and  there  is  a  misjoinder  of 
parties  plaintiff;  and  that  their  interests  are  several,  distinct>  and 
determinable  upon  different  issues.  By  an  amendment  to  their 
petition  the  plaintiffs  alleged  that  section  6400  of  the  Civil  Code, 
which  provides  for  an  appeal,  is  unconstitutional  and  void  for 
reasons  set  out  in  the  second  division  of  this  opinion.  Upon  the 
hearing  the  court  sustained  the  demurrer  and  dismissed  the  peti- 
tion; whereupon  the  plaintiffs  excepted. 

1.  All  that  we  now  rule  is  that  the  petition  for  mandamus  was 
not  subject  to  demurrer  on  any  of  the  grounds  urged  against  it. 
According  to  the  allegations,  all  of  the  applicants  were  entitled  to 
be  placed  on  the  voters'  list,  and  all  were  excluded  on  the  same 
general  ground.  It  does  not  appear  on  the  face  of  the  pleadings 
that  there  was  any  diversity  in  the  situation  of  the  applicants  rel- 
atively to  their  right  to  be  entered  on  the  list  of  voters,  and  it  can 
not  be  held  on  demurrer  that  such  is  the  case.  We  are  not  called 
on  at  this  time  to  determine  the  extent  to  which  the  writ  of  man- 
damus should  go  if  the  plaintiffs  should  prevail  upon  the  trial. 
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The  prayers  seek  not  only  to  have  the  names  of  the  applicants 
entered  on  the  list,  but  also  that  whatever  else  is  necessary  to 
establish  their  right  to  vote  should  be  directed  to  be  done.  Whether, 
if  the  plaintiffs  should  prevail,  the  writ  should  direct  the  nances  of 
the  applicants  to  be  entered  on  the  list,  subject  to  a  contest  and 
hearing  before  the  registrars  as  to  each  one,  if  made,  in  the  manner 
pointed  out  in  the  code,  or  whether  the  writ  should  go  to  the  full 
extent  prayed,  need  not  now  be  determined;  nor  is  the  question 
now  before  us  as  to  what  would  be  the  result  in  case  it  should 
appear  upon  the  trial  that  some  of  the  petitioners  were  entitled  to 
be  entered  on  the  list,  and  some  not,  or  if  the  evidence  sustained 
the  allegations  as  to  some  and  not  as  to  others.  These  are  questions 
which  will  be  determined  in  case  they  arise.  Upon  the  face  of 
the  petition  no  such  facts  appear,  and  the  contention  of  the  de- 
murrer that  they  do  not  occupy  the  same  status  relatively  to  the 
writ  partakes  of  the  nature  of  a  speaking  demurrer. 

2,  .3.  Did  the  petition  set  out  such  a  cause  of  action  as  to 
entitle  the  plaintiffs  to  the  writ  of  mandamus?  We  think  it  did, 
and  that  the  demurrer  was  erroneously  sustained,  as  ruled  in  the 
first  division  of  this  opinion.  Mandamus  is  an  available  remedy 
to  enforce  official  duty,  "if  there  be  no  other  specific  remedy  for 
the  legal  rights.^^  Civil  Code,  §  5440;  and  see  City  of  Atlanta  v. 
Wright,  119  Ga.  207,  211  (45  S.  E.  994).  Is  there  a  "specific 
legal  remedy  for  the  legal  rights"  of  the  plaintiffs  in  this  case? 
The  Civil  Code,  §  6400,  provides:  "Any  person  to  whom  the  right 
of  registration  is  denied  by  the  registrars  upon  the  ground  that  he 
lacks  the  qualifications  set  forth  in  the  five  subdivisions  of  par- 
agraph 4  shall  have  the  right  to  take  an  appeal,  and  any  citizen 
may  enter  an  appeal  from  the  decision  of  the  registrars  allowing 
any  person  to  register  under  said  subdivisions.  All  appeals  must 
be  filed  in  writing  with  the  registrars  within  ten  days  from  the  date 
of  the  decision  complained  of,  and  shall  be  returned  by  the  regis- 
trars to  the  office  of  the  clerk  of  the  superior  court,  to  be  tried 
as  other  appeals."  It  is  insisted  that  this  section  is  void  as  being 
repugnant  to  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  for  the  reason  that  it  fails  and  refuses  to  allow  an 
appeal  from  the  registrars  "upon  the  question  of  the  payment  of 
taxes,"  that  "it  leaves  the  matter  with  the  registrars,  and  does  not 
afford  the  citizens  and  taxpayers  due  process  of  law,  and  the  said 
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provision  abridges  the  privileges  and  immunities  of  petitioners  as 
citizens  of  the  United  States  in  their  right  to  vote  at  State  and 
National  elections,  and  it  denies  to  your  petitioners  as  citizens  of 
the  United  States  and  of  the  State  the  equal  protection  of  the 
laws."  It  is  true  that  paragraph  four,  including  the  five  subdi- 
visions referred  to,  makes  no  reference  to  the  question  of  appeal 
where  the  payment,  or  non-payment,  of  taxes  as  a  qualification, 
or  disqualification,  of  a  voter  is  concerned.  Xor  does  section  6400 
of  the  Civil  Code.  Non-payment  of  all  taxes  which  may  have  been 
required  since  the  constitution  of  1877  of  any  person  who  desire 
to  become  a  voter  is  a  disqualification  under  art.  2,  sec.  1,  par.  3, 
of  the  constitution  of  Georgia.  But  the  failure  of  the  paragraph 
attacked  to  provide  an  appeal  in  cases  of  non-payment  of  taxes 
does  not  render  it  void  for  the  above  reason,  where  it  appears  that 
the  voter  by  statute  has  due  process  of  law  afforded  him  for  a  hear- 
ing, and  where  he  is  not  denied  the  equal  protection  of  the  laws. 
By  section  62  of  the  Civil  Code  it  is  provided  that  "Any  person, 
who,  after  application,  .was  unlawfully  denied  the  right  to  sign  the 
voters*  book,  may  have  his  name  placed  upon  the  list  of  registered 
voters,  upon  satisfactory  showing  made  to  the  registrars  that  he  is 
entitled  to  be  registered.  The  county  registrars  shall  not  be  con- 
fined to  the  evidence  furnished  by  the  list  of  disqualified  voters, 
but  may  have  access  to  the  original  papers  or  books  from  which  said 
lists  were  compiled,  and  may  hear  any  competent  written  evidence 
or  oral  testimony,  under  oath,  concerning  the  disqualification  of 
any  person  whose  name  appears  on  the  list  taken  from  the  voters' 
books.  The  county  registrars  may  likewise  hear  any  competent 
written  evidence  or  oral  testimony,  under  oath,  concerning  the  re- 
moval of  the  disqualification  of  any  person  whose  name  appears  on 
the  list  of  disqualified  voters."  And  section  65  declares:  "If  the 
name  of  any  person  appears  on  the  voters'  book  whose  right  to 
have  his  name  placed  upon  'the  list  of  registered  voters  is  ques- 
tioned by  the  registrars,  said  registrars  shall  give  said  person  at 
least  one  day's  notice  of  the  time  and  place  of  hearing  the  question ; 
which  notice  shall  be  in  writing  and  served  upon  said  person, 
either  personally  or  by  leaving  the  same  at  his  most  notorious  place 
of  abode."  These  provisions  of  the  statute  are  broad  enough  to 
give  the  voters  coming  within  its  terms  their  day  in  court,  and  to 
provide  them  with  due  process  of  law  and  the  equal  protection  of 
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the  laws.  They  provide  a  formal  trial  upon  the  question  as  to 
whether  the  taxpayers  and  voters  have  paid  their  taxes  or  not,  in 
order  to  have  their  names  placed  upon  the  registration  lists ;  and  a 
failure  to  provide  a  remedy  by  appeal  does  not  void  the  statute,  or 
the  paragraph  of  the  constitution  under  review.  The  failure  to  pro- 
vide an  additional  remedy  by  appeal  to  the  one  above  pointed  out,  or 
other  method  of  prolonging  the  contest  as  to  whether  taxes  have 
or  have  not  been  paid,  does  not  render  the  law  void  as  being  re- 
pugnant to  the  fourteenth  amendment  of  the  constitution  of  the 
United  States.  There  must  be  an  end  to  litigation,  and  a  statute 
which  gives  to  the  voter  the  right  to  appear  and  make  his  full  de- 
fense and  qualify  himself  as  a  voter  is  all  that  the  amendment  to 
the  Federal  constitution  demands  in  such  a  case;  and  this  the 
statute  does.  Pittsburg  etc.  Eailway  Co.  v.  Backus,  154  XT.  S.  421 
(14  Sup.  Ct.  1114,  38  L.  ed.  1031) ;  McGehee  on  Due  Process  of 
Law,  81.  Generally,  constitutions  do  not  deal  with  remedies,  but 
the  details  for  enforcing  constitutional  rights  and  guaranties  are 
left  to  the  legislature,  which  provides  due  process  and  equal  pro- 
tection of  the  laws  by  affording  an  opportunity  for  appearing  and 
making  defenses. 

The  petitioners  alleged  that  they  had  .paid  all  taxes  which  had 
been  required  of  them  agreeably  to  law  since  the  adoption  of  the 
constitution  of  1877,  and  which  they  had  had  an  opportunity  of 
pa\dng,  and  that  they  were  registered  voters  under  subdivision  2 
of  §  6398  of  the  Civil  Code  of  Georgia,  and  that  the  tax-collector 
put  their  names  upon  the  list  of  persons  entitled  to  register,  which 
list  he  is  required  to  make  out  and  furnish  the  registrars,  and 
which  list  he  did  make  out  and  furnish  the  registrars,  with  the 
names  thereon,  within  the  time  required  by  law  for  him  to  furnish 
said  list  to  the  registrars.  We  must  assume  these  allegations,  upon 
demurrer,  to  be  true ;  and  so  taking  them,  the  question  of  payment 
or  non-payment  of  taxes  is  not  involved ;  for  the  allegation  is  that 
they  were  paid,  and  no  issue  is  joined  on  that  question.  There  was 
no  ground  for  appeal  on  the  non-pajrment  of  taxes,  for  there  was 
no  issue  as  to  that;  and  on  all  the  other  grounds  of  the  subdivision 
of  paragraph  4,  there  is  a  remedy  by  appeal,  in  addition  to  the 
remedy  provided  in  sections  62  and  65  of  the  Code,  under  the  pro- 
visions made  in  the  constitution  itself.  There  is  no  denial  of  the 
equal  protection  of  the  laws  by  section  6400,  because  each  of  the 
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classes  there  enumerated  may  also  come  within  the  class  of  those 
who  fail  to  pay  their  taxes.  It  can  not  be  said,  therefore,  that 
any  one  coming  within  its  terms  is  deprived  of  any  legal  or  con- 
stitutional remedy  because  section  6400  fails  to  provide  an  appeal 
in  cases  where  the  failure  to  pay  taxes  is  the  issue;  and  that  other 
people  might  or  might  not  be  deprived  of  an  appeal,  if  they  were 
differently  situated,  affords  the  plaintife  no  cause  for  complaint. 
And,  as  already  pointed  out,  any  prospective  voter  is  provided  with 
his  day  in  court. 

But  sections  62  and  65  of  the  Civil  Code  do  not  afford  a  remedy 
to  the  plaintiffs  under  the  facts  of  this  case.  It  does  not  appear 
from  the  record  that  the  plaintiffs  had  any  hearing  under  those 
two  sections  or  under  section  6400.  The  sections  first  above  cited 
apply  to  hearings  and  contests,  and  the  record  is  silent  as  to  such. 
Section  62  of  the  Civil  Code  applies  to  any  person  who,  after  appli- 
cation, has  been  "unlawfully  denied  the  right  to  sign  the  voters' 
book,*'  etc.  Here  it  is  alleged,  that  the  plaintiffs  had  paid  aU  their 
taxes,  signed  the  voters^  book,  and  done  everything  incumbent  upon 
them  in  order  to  be  registered;  that  the  registrars  wilfully  left  off 
the  names  of  the  plaintiffs  from  the  registered  list  of  voters,  for 
the  sole  and  only  purpose  of  placing  the  opposition  and  their 
faction  in  possession  and  control  of  the  politics  and  oflBces  of  said 
county ;  and  that  it  was  the  duty  of  the  registrars  to  place  the  names 
of  the  plaintiffs  on  the  list  of  voters  filed  with  the  clerk.  Section 
65  likewise  does  not  afford  a  remedy  to  the  plaintiffs  imder  the 
facts  of  this  case,  because  there  is  no  question  as  to  whether  the 
plaintiffs  had  the  right  to  have  their  names  placed  upon  the  list 
of  registered  voters.  It  is  alleged  that  they  had  that  right,  and  the 
demurrer  admitted  this  and  the  other  allegations  of  the  petition  to 
be  true.  It  was  the  failure  of  the  registrars  to  act,  of  which  com- 
plaint is  made;  and  from  such  failure  no  appeal  could  be  taken. 
In  such  a  case  mandamus  is  an  available  remedy  to  enforce  ofiBcial 
duty. 

Judgment  reversed.  Beck,  J.,  absent.  The  other  Justices  con- 
cur. 
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KILPATRICK  V.  EICHTER. 

The  petition  in  this  case  is  sufficient  to  withstand  a  general  demurrer. 

April  15,  1913. 

Action  for  breach  of  contract.  Before  Judge  J.  B.  Park.  Mor- 
gan superior  court.    March  5,  1912. 

George  &  Anderson  and  Cohl  &  Erwin,  for  plaintiff. 

Middlehrooks  &  Burruss,  for  defendant. 

Hill,  J.  Kilpatrick  brought  suit  against  Eichter  for  damages 
in  the  sum  of  $2,187.50,  for  the  alleged  breach  of  the  following 
written  contract  entered  into  between  them: 

"Cotton  Contract.    Georgia,  Clarke  County. 

"This  contract  or  agreement  made  and  entered  into  this  the  29th 
day  of  April,  1909,  between  I.  T.  Kilpatrick,  party  of  the  first 
part,  and  Bussell  D.  Eichter,  of  Morgan  County,  6a.,  party  of  the 
second  part,  witnesseth:  That  the  said  party  of  the  second  part 
has  and  does  by  these  presents  sell  to  the  said  I.  T.  Kilpatrick  or 
their  successors  or  assigns  One  Hundred  (100)  Bales  of  Cotton  to 
be  delivered  at  Godfrey,  Ga.,  between  October  the  first  and  twenty- 
fifth  day  of  November  next.  The  delivery  to  be  made  at  such  times 
at  seller^s  option  in  lots  of  not  less  than  fifty  bales,  cotton  to  be  of 
any  grade  between  Inman's  6s  and  2s  inclusive,  at  the  price  of 
9%  cents  per  pound,  basis  Inman^s  5s  (Athens  classification  and 
weights),  with  deductions  and  additions  for  other  grades  according 
to  Inman  &  Co.^s  differences  in  effect  on  any  day  of  delivery.  Cot- 
ton to  be  in  merchantable  bales  weighing  500  pounds  per  bale. 
The  sum  of  One  Dollar  in  cash  has  been  paid  on  this  contract  by 
the  said  I.  T.  Kilpatrick  to  the  party  of  the  second  part  in  part  con- 
sideration, the  receipt  whereof  is  hereby  acknowledged  by  the  said 
party  of  the  second  part.  The  above  number  of  bales  represents 
the  crop,  or  a  part  of  the  crop,  of  party  of  the  second  part  for 
the  present  year,  and  this  contract  is  for  actual  cotton.  Now 
should  either  party  of  this  contract  fail  or  refuse  to  carry  out  his 
or  their  part  of  the  same  on  the  day  specified,  time  being  of  the 
essence  of  the  contract,  it  is  understood  and  agreed  that  the  party 
of  the  second  part,  upon  making  tender  of  said  cotton  and  the  re- 
fusal of  the  said  I.  T.  Kilpatrick  to  accept  same  and  settle  at  the 
price  above  contracted  for,  shall  be  entitled  to  liquidated  damages 
in  an  amount  equal  to  the  difference  between  the  price  herein  con- 
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tracted  for  and  the  actual  value  of  the  same  grade  of  cotton  at 
Godfrey,  Qa.,  on  the  day  of  such  tendei  of  cotton ;  and  should  the 
said  party  of  the  siecond  part  fail  and  refuse  to  deliver  said  cotton 
on  the  day  mentioned  above  for  its  delivery,  it  is  understood  and 
agreed  that  the  said  I.  T.  Kilpatrick  shall  be  entitled  to  liquidated 
damages  in  an  amount  equal  to  the  difference  between  the  actual 
value  of  the  same  grade  of  cotton  at  Godfrey,  Ga.,  on  the  date  of 
delivery  agreed  upon  in  this  contract  and  the  price  herein  con- 
tracted for.  It  is  expressly  understood  and  agreed  thnt  each  of  the 
parties  to  this  contract  waive  and  renounce  any  and  all  rights  they 
may  have  under  and  by  virtue  of  the  homestead  or  exemption  laws, 
either  State  or  Federal,  as  against  the  fulfillment  of  this  contract 
or  the  liquidated  damages  agreed  on  under  same.  Witness  the 
hands  and  seals  of  each  party,  signed  in  duplicate,  this  the  day  and 
year  first  above  written. 

"Grades: 

"2*8— Strict  Middling  I.  T.  Kilpatrick  (L.  S.) 

"3's— Good  Middling 

"4^8— Strict  Middling  Russ  11  D.  Richter  (L.  S.)'' 

«5's^Middling 

"6's— Strict  Low  Middling 

It  was  alleged  in  the  petition,  that  the  plaintiff  stood  ready  to 
comply  with  his  part  of  the  contract,  to  accept  the  amount  of  cotton 
named,  and  to  pay  the  price  agreed  upon,  but  the  defendant  re* 
fused  to  deliver  the  cotton  as  he  agreed  to  do  in  the  contract,  and 
did  not  tender  or  deliver  the  cotton  during  the  period  agreed 
upon,  or  subsequently  thereto;  that  on  November  25th  the  differ- 
ence in  amount  between  the  actual  value  of  the  same  grade  of 
cotton  at  Godfrey,  Ga.,  and  the  price  of  the  cotton  agreed  upon  in 
the  contract  of  purchase  was  4%  cents,  that  is,  cotton  of  the  same 
grade  was  worth  4%  cents  more  on  Xovember  25th  than  the  price 
agreed  upon  in  the  contract  of  purchase  on  April  29th,  the  value  on 
November  25th  being  I414  cents  per  pound ;  that  by  reason  of  the 
default  the  plaintiff  was  entitled  to  liquidated  damages  in  the  sum 
of  $2,187.50;  and  that  the  defendant  admitted  his  liability  to  tlv 
plaintiff  in  the  following  written  acknowledgment:  "Dec.  8,  1909. 
I.  T.  Kilpatrick,  Athens,  Ga. :  I  acknowledge  receipt  of  your  bill 
for  difference  of  $2,187.50  on  One  Hundred  Bales  of  Cotton  sold 
you  for  fall  delivery,  and  will  send  you  note  covering  same  between 
row  and  Dec.  23/09.    R.  D.  Richter.'^ 
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To  this  petition  the  defendant  filed  his  demurrer  and  averred 
that  the  copy  of  the  "cotton  contract"  set  out  in  the  petition 
**  shows  on  its  face  that  it  is  a  gambling  contract,  pure  and  simple, 
said  contract  being  the  basis  relied  upon  by  plaintiff  for  a  recovery 
in  this  case."  The  court  sustained  the  demurrer  and  dismissed  the 
petition ;  whereupon  the  plaintiff  excepted. 

We  think  the  court  erred  in  sustaining  the  demurrer.  We  do 
not  agree  with  the  contention  that  the  contract  "on  its  face"  shows 
that  it  was  a  "gambling  contract,  pure  and  simple."  It  is  expressly 
provided  in  the  contract  that  the  cotton  to  be  delivered  represents 
the  crop,  or  part  of  the  crop,  of  the.  defendant  for  the  year  in 
which  the  contract  was  made,  "and  this  contract  is  for  actual  cot- 
ton." If  the  contract  was  entered  into  in  good  faith  for  "actual 
cotton,"  actually  to  be  delivered,  and  the  plaintiff  was  to  accept  the 
cotton  and  pay  for  it  at  the  agreed  price,  then  the  contract  can 
not  be  held,  on  demurrer,  to  be  illegal  and  a  gambling  contract. 
The  demurrer  was  to  that  extent  speaking  in  character.  The  con- 
tract may  or  may  not  be  a  gaming  contract.  The  evidence  alone 
can  show  it  to  be  such  a  contract  or  not.  Where  it  does  not  ap- 
pear on  its  face  to  be  a  gambling  contract,  the  presumption  is  in 
favor  of  its  legality.  What  we  hold  now  is,  that  this  petition  is 
not  demurrable  for  any  of  the  reasons  assigned.  This  case  comes 
within  the  rulings  made  in  the  case  of  Wright  v.  Vaughan,  137 
Oa.  62  (72  S.  E.  412).  The  first  headnote  in  that  case  is  as  fol- 
lows: "In  the  case  of  Forsyth  Manufacturing  Co,  v.  Castlen,  112 
Oa,  199  (37  S.  E.  485,  81  Am.  St.  R.  28),  it  was  ruled:  *(1)  AH 
executory  agreement  for  the  sale  of  goods  to  be  delivered  at  a 
future  day  is  valid,  though  at  the  time  the  seller  has  not  the  goods 
in  his  possession,  has  not  contracted  to  purchase  them,  and  has  no 
expectation  of  acquiring  them  otherwise  than  by  producing,  man- 
ufacturing, or  purchasing  them  at  some  time  before  the  day  of 
delivery.  (2)  Such  a  transaction  is  not  rendered  invalid  by  the 
provisions  of  section  3537  of  the  Civil  Code  [1895],  unless  it  is 
made  to  appear  that  neither  of  the  parties  contemplated  an  actual 
delivery  of  the  goods,  and  that  it  was  the  intention  of  both  that 
there  should  be  no  actual  delivery,  but  that  on  the  day  fixed  for 
delivery  there  should  be  a  settlement  of  their  differences,  based  on 
the  market  value  of  the  goods  on  that  day.  In  that  event  the 
transaction  would  be  speculation  upon  chances,  but  not  otherwise. 
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(3)  When  a  contract  is  valid  upon  its  face,  or,  when  taken  in  the 
light  of  the  circumstances  surrounding  the  parties  at  the  time  it 
was  entered  into,  appears  to  be  valid,  it  is  incumbent  upon  him 
who  attacks  the  contract  to  show  its  invalidity/  See  Waison  v. 
Hazlehurst,  127  Oa,  298  (56  S.  E.  459) ;  Northington  Co.  v.  Farm- 
ers Co.,  119  Ga.  851  (47  S.  E.  200,  100  Am.  St.  B.  210)  ;  Sanders 
V.  Allen,  135  Oa.  173  (68  S.  E.  1102).''  It  nowhere  appears  from 
the  petition,  or  the  contract,  that  the  parties  thereto  intended  that 
there  should  be  no  actual  delivery  of  the  cotton,  but  on  the  con- 
trary it  is  provided  that  upon  the  party  of  the  second  part  "making 
tender  of  said  cotton,"  and  the  refusal  of  the  other  party  to  accept 
it  and  settle  at  the  price  contracted  for,  the  party  of  the  second 
part  shall  be  entitled  to  liquidated  damages  as  agreed  upon  in  the 
contract.  It  is  further  provided  that  if  the  party  of  the  second  part 
fails  and  refuses  to  deliver  the  cotton  on  the  day  mentioned  for 
its  delivery,  the  other  party  to  the  contract  is  to  be  entitled  to 
liquidated  damages  in  an  amount  equal  to  the  difference  between 
the  actual  value  of  the  same  grade  of  cotton  on  the  date  of  de- 
livery agreed  upon  and  the  price  contracted  for.  From  an  inspec- 
tion of  the  entire  contract  it  is  not  apparent  on  its  face  that  it  is 
illegal  as  being  a  gambling  contract;  and  therefore  we  think  the 
case  is  one  for  the  jury,  and  should  not  have  been  dismissed  on 
demurrer.  See  Luke  v.  Livingston,  9  Oa.  App.  116  (70  S.  E.  596). 
Judgment  reversed.    All  the  Justices  concur. 


Daniel  v.  Reeves. 


Atkinson,  J.  In  view  of  the  allegations  of  the  petition  relative  to  the 
attendant  circumstances  when  the  contract  was  made,  and  the  recitals  of 
the  contract  in  regard  to  actual  delivery  of  the  cotton,  the  petition  was 
not  subject  to  demurrer  on  the  groimd  that  it  showed  on  its  face  that 
the  contract  was  void  as  a  gambling  contract.  Forsyth  Mfg.  Co.  v. 
Caatlen,  112  Oa.  199  (37  S.  E.  485,  81  Am.  St.  R.  28)  ;  Kilpatrick  v. 
Richter,  ante,  643   (77  S.  E.  1065). 

Judgment  reversed.    AU  the  Justices  concur, 
April  15,  1913. 

Action  for  breach  of  contract.     Before  Judge  DanieL     Upson 
superior  court.    November  term,  1911. 

P.  G.  Daniel  instituted  an  action  for  damages  against  T.  J. 
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Reeves.  The  petition  as  amended  declared  upon  the  following 
written  instrument: 

"  Jany.  19,  1909.  I  hereby  agree  to  sell  to  P.  Q.  Daniel  60  bales 
of  cotton  delivered  at  Thomaston  between  the  first  and  30th  days 
of  October  next.  The  delivery  is  to  be  made  at  such  time  at 
seller's  option  in  lots  of  not  less  than  fifty  bales.  Cotton  to 
average  500  pounds  per  bale.  If  cotton  does  not  average  500 
pounds  per  bale  I  will  deliver  a  sufficient  number  of  bales  to  bring 
up  the  average  to  500  pounds  per  bale.  The  cotton  to  be  of  any 
grade  between  strict  ordinary  and  fair,  inclusive,  at  the  price  of 
10.27/100  cents  per  pound  for  Inman,  Akers  &  Inman  4s.  Said 
grade  being  good  middling  American  Standard  classification,  with 
deduction  and  addition  for  other  grades  according  to  Inman, 
Akers  &  Inman's  difference  in  effect  on  the  day  of  delivery.  It  is 
fully  understood  and  expressly  agreed  by  the  parties  to  this  con- 
tract that  same  can  be  settled  by  payment  of  money  upon  failure 
to  delivery  of  the  actual  cotton  in  square  mercantile  bales  weighing 
an  average  of  500  pounds,  as  aforesaid.    T.  J.  Reeves. 

"We  accept  the  above  contract,  with  its  conditions  and  obliga- 
tions.   P.  G.  Daniel.'' 

It  was  alleged  that  at  the  time  of  the  making  of  the  contract  the 
plaintiff  had  made  other  contracts  for  sale  of  cotton  to  be  delivered 
to  other  persons,  including  manufacturers,  and  desired  the  cotton 
to  fill  his  own  contracts ;  that  the  defendant  was  a  farmer  engaged 
in  raising  cotton;  and  that  in  making  the  contract  both  parties 
contemplated  actual  delivery  of  the  cotton  contracted  to  be  sold. 
After  the  petition  had  been  amended  to  meet  the  grounds  of  special 
demurrer  (which  were,  that  there  was  no  cause  of  action  set  forth, 
and  that  the  petition  was  defective  because  of  a  failure  to  attach 
a  copy  of  the  contract  sued  on),  the  defendant  renewed  his  de- 
murrer, with  the  additional  grounds,  that  the  contract  showed  upon 
its  face  that  it  was  a  gambling  transaction,  and  for  that  reason 
illegal  and  void;  that  it  was  unilateral;  and  that  the  amendments 
offered  sought  to  alter  and  change  the  terms  of  the  written  contract 
sued  on,  by  adding  other  and  different  stipulations  and  agreements 
not  embraced  or  contained  in  the  original  contract.  The  court 
sustained  the  demurrer  and  dismissed  the  case,  and  the  plaintiff 
excepted. 

IF.  Y.  Allen  and  R.  L.  Berner,  for  plaintiff. 

J.  Y.  Allen  and  M.  H,  Sandwich,  for  defendant. 
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Allen  et  ah  v,  Lindsey. 

Atkinson^  J.  1.  A  deed  executed  by  C.  A.  Lindsey  in  1867,  which  pur- 
ported to  convey  land  described  as  "The  following  tract  or  parcel  of 
land,  to  wit,  two  hundred  and  forty-five  (245)  acres  lying  and  being 
in  the  county  of  Butts,  known  as  the  place  whereon  the  said  C.  A. 
Lindsey  now  resides,"  is  not  void  for  uncertainty  in  description. 

2.  Subsequently  to  the  execution  and  record  of  the  deed  referred  to  in  the 
preceding  note,  the  grantor  died  in  1868,  leaving  as  his  heirs  his 
widow,  the  grantee  named  in  the  deed,  and  certain  children.  All  of  the 
heirs  in  1872  entered  into  a  written  contract  which  recited  the  names 
of  the  several  heirs,  and  declared  that,  ''we  do  hereby  contract 
and  agree  among  ourselves,  all  being  of  the  age  of  twenty-one  years  and ' 
capable  of  contracting  for  ourselves,  to  the  following  as  a  fair  and  equal 
distribution  of  the  land  belonging  to  said  estate,  the  same  being  situated, 
lying,  and  being  in  the  county  and  State  aforesaid,  containing  245  acres 
more  or  less,  the  said  Julia  consenting  to  take  one  third  of  the  said 
lands  to  be  held  by  her  under  the  law  of  dower  in  said  estate  and  under 
the  same  limitations  and  restrictions  of  dower  as  though  the  same  had 
been  assigned  to  her  under  a  proper  proceeding  in  court  for  that 
purpose,  that  is  to  say,  the  said  widow  consenting,  and  we  the  under- 
signed agreeing,  that  she  shall  take  the  following  described  portion  of 
said  land  containing  eighty-one  acres  more  or  less,  and  upon  which  is 
situated  the  dwelling-house  of  said  deceased;  the  description  of  the 
metes  and  bounds  of  her  parcel  is  as  follows:  And  we  consent 
and  agree  that  James  M.  Lindsey  shall  have  the  following  parcel  of 
said  lot,  to  wit:  containing  fifty -four  acres,  more  or  less.  And 
we  consent  and  agree  that  Frances  Slaughter,  wife  of  Ezekiel  Slaughter, 
shall  have  the  following  described  part  or  parcel  of  said  land,  to  wit: 

the  same  to  contain  fifty-four  acres,  more  or  less,  of  said  lot  of 
land.  And  we  consent  and  agree  that  Robert  P.  Lindsey  shall  have  the 
following  part  or  parcel  of  said  lot  of  land  to  be  described  a^  follows: 

containing  54  acres,  more  or  less.''  Held,  properly  construed,  this 
instrument  was  a  family  agreement  for  the  division  and  distribution  of 
the  land  referred  to  in  the  deed  as  a  part  of  the  estate  of  the  grantor, 
and  the  eflfect  thereof,  relatively  to  the  portion  reserved  to  the  widow 
as  for  dower,  was  to  leave  a  life-estate  only  in  her,  with  remainder 
over  to  the  other  heirs  of  the  estate. 

3.  Where  part  of  the  land  set  apart  to  the  widow  in  accordance  with  the 
agreement  recited  above  was  sold  under  an  execution  against  her,  a 
sheriff's  deed  made  in  pursuance  of  such  sale  was  effective  to  convey  to 
the  purchaser  only  an  estate  for  the  life  of  the  widow,  and  this  termi- 
nated upon  her  death  in  the  year  1910. 

4.  Where  ejectment  was  brought  against  the  purchasers  at  the  sheriff's 
sale,  subsequently  to  the  death  of  the  widow,  the  court  erred  in  directing 
a  verdict  for  the  defendants,  and  properly  granted  a  new  trial  upon 
motion  by  the  plaintiff.     Judgment  affirmed.    All  the  Ju9i%ce9  concur, 

Apbil  15,  1913. 

Ejectment.    Before  Judge  Daniel.    Butts  Buperior  court.     Au- 
gust 19,  1912. 
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0.  M.  DvJce,  for  plaintifts  in  error. 

John  R.  L.  Smith  and  W.  A.  Thompson,  contra. 


Nelson  v.  Mayor  and  Council  of  Meansville. 

Fish,  C.  J.    In  view  of  the  pleadings  and  the  evidence,  there  was  no  abuse 
of  discretion  in  refusing  the  grant  of  an  interlocutory  injunction. 

Judgment  affirmed.    All  the  Justicea  concur, 
Apbil  15,  1913. 

Pfetition  for  injunction.     Before  Judge  Daniel.     Pike  superior 

court.    December  14,  1912. ' 

il.  C.  Armistead,  for  plaintiff.    E.  F.  Dupree,  for  defendant. 


PENICK,  executor,  et  al.  v.  ATKINSON  et  ah 

A  lease  of  land  to  A.  for  as  long  as  he,  his  heirs,  or  assigns  shall  pay  a 
stipulated  annual  ground  rent  to  the  lessor  or  his  heirs  or  assigns,  and 
shall  comply  with  the  covenants  therein  stated,  creates  a  base  or  de- 
terminable fee,  and  the  property  should  be  taxed  to  the  lessee  as  owner. 
Apbil  15,  1913. 

Equitable  petition.  Before  Judge  J.  B.  Park.  Morgan  superior 
court.     September  3,  1912. 

E.  H.  George  and  K,  S.  Anderson,  for  plaintife  in  error.  Briefs 
filed,  under  Civil  Code,  §  6196,  by  T.  8.  Felder,  attorney-general, 
and  John  C  Hart. 

Samuel  H.  Sibley,  contra, 

Evans,  P.  J.  On  August  3, 1880,  Atharates  Atkinson  and  F.  C. 
Foster  as  executor  of  A.  6.  Foster  jointly  executed  the  following 
instrument : 

"Whereas  Atharates  Atkinson  of  the  said  county  did  lease  from 
Albert  6.  Foster,  late  of  said  county,  deceased,  two  lots  on  the 
northeast  side  of  the  public  square  in  the  city  of  Madison  in  said 
county,  one  known  as  the  Masonic  Hall  comer,  and  one  the  Gold- 
berg lot,  upon  condition  that  the  said  Atkinson  might  erect  houses 
thereon,  paying  the  said  Foster  for  the  ground  rent  thereof  the 
sum  of  three  hundred  dollars  annually  on  or  before  the  first  day 
of  July  in  each  and  every  year,  the  said  Atkinson  to  retain  posses- 
sion so  long  as  he  paid  said  rent,  and  upon  his  failure  to  pay  the 
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same  according  to  fhe  terms  of  said  contract^  then  in  that  event 
the  said  Foster  to  take  absolute  possession  of  said  property  and  the 
buildings  thereon  as  his  property;  and  whereas  said  contract  went 
into  effect  during  the  year  1869,  and  the  said  Atkinson  went  into 
possession  and  has  continually  paid  his  rents  for  each  and  every 
year  since  the  making  of  said  contract,  with  the  exception  of  the 
year  beginning  July  1,  1880,  as  appears  from  the  receipts  of  said 
Foster;  and  whereas  the  said  Foster  departed  this  life  on  the  9th 
day  of  July,  1880,  without  having  reduced  said  contract  to  writing : 

"Now,  therefore,  for  the  purpose  of  having  written  evidence  of 
the  same,  we,  the  undersigned  Atkinson  and  F.  C.  Foster  as  ex- 
ecutor of  A.  6.  Foster,  late  of  said  county,  deceased,  do  hereby 
contract  with  one  another,  the  same  being  the  contract  verbally 
entered  into  and  put  in  execution  by  and  between  the  said  Atkinson 
and  Albert  G.  Foster  as  hereinbefore  set  forth :  The  said  Atkinson 
obligates  and  binds  himself  to  pay  to  the  said  Foster,  executor  as 
aforesaid,  or  to  whomsoever  may  be  the  legal  holder  of  this  paper 
under  a  division  in  distribution  of  the  estate  of  said  A.  G.  Foster, 
and  before  the  first  day  of  July  of  each  year,  commencing  with 
July,  1880,  the  sum  of  three  hundred  dollars,  and  on  failure  to  do 
so  he  is  to  have  90  days  notice ;  then  in  that  event  he  is  to  turn  over 
the  possession  of  said  lots  and  houses  and  premises  to  the  legal 
holder  of  said  lots,  houses,  and  possessions,  and  the  legal  holder  of 
this  paper,  or  otherwise  will  be  considered  as  a  tenant  holding  over. 
In  consideration  of  which  the  said  Fred.  Foster,  Ex.  as  aforesaid, 
agrees  that  so  long  as  the  said  Atkinson,  his  heirs  or  assigns,  pay 
said  rent  and  comply  with  his  contract  herein  set  forth,  he  the  said 
Atkinson,  his  heirs  and  assigns,  shall  remain  in  the  legal  possession 
of  said  premfses  as  tenant.^^ 

The  plaintiffs,  alleging  themselves  to  be  the  successors  in  title  of 
Atkinson,  brought  suit  against  the  defendants,  who  are  the  succes- 
sors in  title  of  Foster,  alleging  that  the  City  of  Madison  "had 
assessed  for  taxation  the  land,  together  with  the  improvements 
thereon,  at  a  stated  sum ;  three  fourths  of  which  is  attributable  to 
the  improvements  and  one  fourth  of  the  assessment  is  attributable 
to  the  land  without  the  improvements.  The  plaintifib  contended 
that  the  taxes  should  be  borne  in  that  proportion  by  them  and  the 
defendants.  The  defendants  declined  to  admit  the  plaintiffs'  con- 
tention.    Whereupon  the  plaintiffs  paid  the  whole  tax  under  an 
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agreement  with  the  defendants  that  they  would  submit  an  issue  to 
the  courts  as  to  what  portion  of  the  assessed  tax,  if  any,  was 
legally  collectible  of  the  defendants.  The  jury  under  the  courf s 
instruction  found  that  the  tax  was  apportionable  and  fixed  the 
amount  to  be  paid  by  the  defendants.  The  defendants  moved  for 
a  new  trial,  which  being  refused,  they  excepted. 

The  instrument  out  of  which  grows  this  suit  was  construed,  in 
AtJcinson  v.  Orr,  83  Oa.  34  (9  S.  E.  787),  to  be  a  perpetual  lease 
on  condition  of  the  prompt  payment  of  an  annual  ground  rent. 
The  exigencies  of  the  present  action  call  for  further  interpretation, 
so  as  to  determine  the  nature  of  the  estate  or  interest  passing  there- 
under to  the  lessee.  As  ordinarily  employed,  the  word  "lease'' 
implies  a  term  and  reversion  to  the  owner  of  the  land  after  its 
termination,  and  only  a  chattel  interest  passes.  In  the  argument 
of  the  learned  Chief  Justice  who  delivered  the  opinion  in  the  83d 
Georgia,  he  made  a  clear  demonstration  that  the  parties  to  this  in- 
strument meant  something  more  than  the  creation  of  a  tenancy  by 
the  year,  or  from  year  to  year.  Two  features  were  especially 
stressed  by  him,  viz.:  that  there  was  no  specification  or  limit  to 
the  character  or  value  of  tiie  buildings  to  be  erected  by  the  lessee, 
and  that  all  buildings,  however  expensive  or  valuable,  were  to 
become  the  absolute  property  of  the  lessor  in  the  event  of  the  non- 
payment of  rent  for  a  single  year.  He  also  took  into  consideration 
that  the  lease  was  "in  perpetuum,^^  and  that  the  owner  of  the 
premises  was  to  be  restored  to  possession,  not  by  the  termination  of 
any  term,  but  by  a  forfeiture  and  re-entry*  upon  failure  to  pay 
rent.  And  when  it  is  further  considered  that  the  right  of  possession 
in  express  words  is  extended  to  the  lessee,  "his  heirs  or  assigns,^^  it 
is  clear  that  the  learned  Chief  Justice  was  not  speaking  of  leases 
in  the  ordinary  acceptation  of  the  word ;  but  when  he  characterized 
this  instrument  as  a  perpetual  lease  he  had  in  mind  the  quality  of 
the  estate  that  the  lessee  took,  which  was  something  more  than  a 
leasehold  interest.  A  decisive  indication  that  the  instrument  was 
not  intended  as  a  technical  lease,  or  to  create  a  chattel  interest,  is 
that  the  lessee  shall  have  and  retain  possession  of  the  premises,  for 
himself,  his  heirs,  and  assigns,  so  long  as  he  complies  with  his  con- 
tract. The  original  signification  of  the  word  "lease"  is  that  the 
lessee  has  an  estate  into  which  he  cometh  by  lawful  means.  Co. 
Litt.  43b.     The  grant  of  the  possession  of  one^s  land  to  another 
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and  his  heirs  will  pass  a  fee,  for  the  reason  that  an  absolute  grant 
of  exclusive  possession  of  land  is  inconsistent  with  any  other  estate 
except  that  of  a  fee.  The  estate  is  to  be  held  by  the  grantee,  his 
heirs^  or  assigns  so  long  as  the  grantee,  his  heirs,  or  assigns  shall 
pay  the  rent  reserved  and  comply  with  the  conditions  of  the  grant. 
The  effect  of  this  limitation  is  not  to  render  the  estate  granted  less 
than  a  fee,  but  only  to  render  it  a  base  or  defeasible  fee.  A  perpet- 
ual lease  sometimes  has  been  referred  to  and  considered  the  legal 
equivalent  of  a  conveyance  in  fee  reserving  rent.  1  Tiffany  on 
Land.  &  Ten.  §  11;  Folts  v.  Huntley,  7  Wend.  (N.  Y.)  210. 

In  Jamaica  Pond  Aqueduct  Corp.  v.  Chander,  9  Allen  (Mass.), 
169,  it  was  held  that  "An  instrument  by  which,  for  a  consideration 
received  all  at  one  time,  the  grantors  'lease*  certain  land  to  the 
grantee,  mentioning  no  time  during  which  the  estate  is  to  continue, 
and  reserving,  'so  long  as  this  lease  shall  continue,  the  right  to  any 
logs  or  pipes  in  the  same  leased  premises,^  and  certain  other  rights 
connected  therewith,  to  have  and  to  hold  the  same  to  the  grantee, 
'his  heirs  and  assigns,  under  the  restrictions  and  reservations  afore- 
said, so  long  as  said  grantors  shall  keep  pipes  in  his  land,  as  afore- 
said, and  no  longer,'  conveys  a  base  fee."  The  Supreme  Court  of 
Pennsylvania  has  held  that  a  lease  to  A.B.,  his  heirs  and  assigns, 
creates  a  base  fee.  Robb  iJ.  Beaver,  8  Watts  &  S.  107.  In  Con- 
necticut Spiritualist  Camp-Meeting  Assn.  v.  Town  of  East  Lyme, 
54  Conn.  152  (5  Atl.  849),  a  corporation  owning  a  camp-ground, 
upon  which  was  erected  a  pavilion  and  in  which  religious  services 
were  held,  leased  cottages  on  the  camp-ground  to  lessees;  the  lease 
being  to  the  lessee  and  "his  heirs  and  assigns  forever,*'  but  for- 
feitable on  breach  of  certain  conditions;  and  it  was  held  that  such 
a  lease  created  a  determinable  or  base  fee. 

We  think  that  a  perpetual  lease  is  the  substantial  equivalent  of  a 
fee  reserving  rent.  A  grant  of  land  to  another,  reserving  a  fixed 
annual  rent  with  power  to  re-enter  for  non-payment  of  rent,  creates 
a  defeasible  fee.  Van  Eensselaer  v.  Hayes,  19  N.  Y.  68  (75  Am. 
D.  278);  Stephenson  v.  Haines,  16  0.  St.  478;  Hudson  Tunnel 
Co.  V,  Attorney-General,  27  N.  J.  Eq.  573.  In  the  last-cited  case 
lands  under  water  were  granted  by  the  State,  and  in  the  grant  a 
rent  payable  to  the  State  was  reserved,  and  in  the  instrument  of 
grant  power  to  re-enter  for  non-payment  of  rent  was  also  reserved. 
One  of  the  questions  was,  what  interest  in  the  land  did  the  State 
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have  under  this  grant?  In  the  opinion  it  was  said:  "The  interest 
which  the  State  has  in  the  premises  is  not  an  actual  estate.  It  con- 
sists merely  in  a  charge  to  secure  the  payment  of  the  rent  reserved, 
by  distress  and  re-entry  and  taking  possession.  On  a  grant  of  the 
whole  estate  in  fee  simple,  reserving  a  certain  rent,  with  a  clause 
for  distress  and  re-entry  for  non-payment  of  the  rent,  the  owner  of 
the  rent  has  neither  seigniory  nor  reversion.  2  Stephen's  Comm. 
25;  Litt.  §§  217,  218.  A  right  of  entry  is  not  a  Reversion  or 
estate  in  the  land.  Nichol  t?.  New  York  &  E.  E.  Co.,  2  Keman 
[12  N.  Y.],  121.  Nor  is  a  mere  possibility  of  reverter  for  con- 
dition broken,  which  may  or  may  not  happen,  an  estate  in  reversion. 
4  Kent,  354;  2  Washb.  on  Eeal  Property,  390.'' 

Ground  rents  are  not  unknown  to  the  jurisprudence  of  this 
State.  Three  cases  involving  this  subject  have  been  considered  by 
this  court.  Laurence  v.  Savannah,  71  Ga,  392 ;  Mayor  &c.  of  Sa- 
vannah V.  Weed,  84  Oa.  683  (11  S.  E.  235,  8  L.  R.  A.  270) ;  Wells 
V.  Savannah,  87  Oa.  397  (13  S.  E.  442).  In  the  latter  case  land 
demised  forever,  subject  to  a  perpetual  rent,  was  treated  as  the 
property  of  the  grantee,  his  heirs  and  assigns,  and  ground  rent 
reserved  was  treated  as  an  incorporeal  hereditament  belonging  to 
the  vendor,  his  heirs  and  assigns. 

We  have  reached  the  conclusion,  from  the  foregoing  considera- 
tions, that  imder  the  instrument  in  this  case  Atkinson  took  a  base 
fee,  that  is,  an  estate  in  fee,  defeasible  upon  non-compliance  with 
the  conditions  therein  named,  and  that  the  estate  of  Foster  reserved 
an  annual  rent  charge,  which,  so  long  as  the  estate  granted  is  not 
forfeited,  is  an  incorporeal  hereditament.  The  base  fee  and  the 
ground  rent  are  inheritable,  and  the  heirs  and  assigns  of  each 
sustain  the  same  relation  to  each  other  as  did  the  original  parties 
to  the  instrument.  Scott  v.  Lunt,  7  Peters,  596  (10  Curt.  584,  8 
L.  ed.  797) ;  McCammon  v.  Cooper,  69  Ohio  St.  366  (69  N.  E. 
658). 

Our  Civil  Code,  §  1018,  declares:  "Taxes  are  to  be  charged 
against  the  owner  of  property  if  known,  and  against  the  specific 
property  itself  if  the  owner  is  not  known.  Life-tenants,  and  those 
who  own  and  enjoy  the  property,  are  chargeable  with  the  tax 
thereon.  Hence,  while  the  public  may  treat  property  as  belonging 
either  to  the  maker  or  the  holder  of  a  bond  for  titles,  when  the  latter 
is  in  possession,  yet  as  between  the  parties  the  one  receiving  the 
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rent  or  enjoying  the  use  is  liable  for  the  tax.'*  Applying  this  prin- 
ciple to  the  case  at  bar,  the  owners  of  the  base  fee  (the  defendants  in 
error  in  this  case)  are  chargeable  with  the  tax  assessed  against 
the  land  and  improvements.  Wells  v.  Savannah,  supra;  Franciscus 
V.  Eeigart,  4  Watts  (Pa.),  98;  Connecticut  Spiritualist  Camp- 
Meeting  Assn.  v.  East  Lyme,  supra. 

The  petition  was  projected  and  the  case  tried  on  the  hypothesis 
that  the  two  parties  to  the  contract  had  separate  interests  in  the 
land,  and  that  as  between  themselves  there  should  be  an  appor- 
tionment of  the  tax.  But,  as  we  have  attempted  to  demonstrate, 
such  is  not  the  case.  As  we  view  it,  the  owner  of  the  base  fee  is 
the  owner  of  the  property  in  possession,  and  is  liable  for  such  taxes 
as  may  be  assessed  against  the  property.  It  is  true  that  his  prop- 
erty is  burdened  with  la  ground  rent,  but  that  gives  him  no  more 
right  to  call  upon  the  owner  of  the  ground  rent  for  contribution 
than,  if  the  property  be  incumbered  by  mortgage,  to  call  upon  the 
mortgage  to  share  in  the  payment  of  the  tax  assessed  upon  the  prop- 
erty. The  mortgagee  pays  taxes  on  his  mortgage  and  the  mort- 
gagor on  the  property.  Likewise,  the  owner  of  the  ground  rent 
is  personally  liable  for  the  tax  on  his  ground  rent>  and  the  owner 
of  the  base  fee  is  liable  for  the  taxes  assessed  against  the  land. 
Judgment  reversed.    All  the  Justices  concur. 


CRAWFORD  et  ai.,  administrators,  v.  WILSON. 

1.  A  parol  obligation  by  a  person  to  adopt  the  child  of  another  as  his  own, 
accompanied  by  a  virtual  though  not  a  statutory  adoption,  and  acted 
upon  by  all  parties  concerned  for  many  years  and  during  the  obligor's 
life,  may  be  enforced  in  equity  upon  the  death  of  the  obligor,  by  decree- 
ing the  child  entitled  as  a  child  to  the  property  of  the  obligor,  undis- 
posed of  by  will. 

2.  Such  an  equitable  suit  is  maintainable  by  the  child  in  her  own  name 
against  the  administrators  of  the  obligor. 

3.  Where  the  contract  for  adoption  is  made  by  the  grandmother  of  the 
child  at  the  instance  of  the  mother,  and  is  subsequently  ratified  and 
renewed  between  the  person  adopting  the  child  and  the  mother,  in  a 
suit  by  the  child,  of  the  nature  described  in  the  preceding  headnotes, 
against  the  administrators  of  the  person  contracting  to  adopt,  the 
grandmother  and  the  mother  are  competent  witnesses  to  prove  the 
contract. 

4.  The  plaintiff  is  not  barred  of  her  equitable  cause  of  action  referred  to 
in  headnotes  one  and  two,  where  the  suit  is  instituted  within  a  few 
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months  after  the  obligor's  death,  notwithstanding  the  plaintiff  may  be 
thirty  years  of  age  at  the  time  of  the  institution  of  the  suit. 

5.  The  action  in  the  instant  case  does  not  fall  within  the  provisions  of  the 
Civil  Code,  §  4015,  exempting  administrators  from  suits  on  debts  due 
by  their  intestate  until  after  the  lapse  of  twelve  months  from  their 
qualification  as  administrators. 

6.  One  of  the  prayers  of  the  plaintiff  is  to  enjoin  the  administrators  from 
further  proceeding  with  their  application  before  the  court  of  ordinary 
for  leave  to  sell  the  land  as  that  of  their  intestate.  Inasmuch  as  the 
plaintiff  does  not  occupy  the  legal  status  of  heir  or  creditor,  she  can 
not  contest  in  the  court  of  ordinary,  with  the  administrators,  their  right 
t6  administer  the  estate  of  their  intestate.  And  as  her  equitable  claim 
to  the  property  growing  out  of  the  defendants'  intestate's  failure  to 
consummate  the  plaintiff's  adoption  as  a  child  extends  to  the  whole 
estate  of  the  intestate,  and  as  the  personal  estate  is  sufficient  to  pay 
all  debts,  equity  will  preserve  the  status  of  the  realty  by  enjoining  a 
sale  of  it  pending  the  litigation. 

7.  But  as  it  was  not  shown  that  the  administrators  were  guilty  of  waste 
or  mismanagement,  and  the  circumstances  are  not  such  as  to  indicate 
that  the  rights  of  all  the  parties  would  be  more  effectually  and  ex- 
peditiously protected  and  enforced  by  the  appointment  of  a  receiver, 
it  was  error  to  appoint  a  receiver,  and,  on  interlocutory  hearing,  to 
divest  the  administrators  of  the  possession  of  the  property  of  their  in- 
testate, pending  the  litigation. 

April  15,  1913. 

Injunction  and  receiver.  Before  Judge  Jones.  Hall  superior 
court.    November  25,  1912. 

J.  H.  Skelton  and  E.  H.  Dean,  for. plaintiffs  in  error. 

H.  H.  Perry  and  W.  A.  Charters,  contra. 

Evans,  P.  J.  The  plaintifEs  in  error  as  administrators  of  the 
estate  of  Mrs.  M.  F.  Puckett,  made  application  to  the  ordinary  for 
an  order  granting  them  leave  to  sell  the  land  of  their  intestate,  when 
Mrs.  Daisy  Puckett  Wilson  filed  her  petition  for  injunction  against 
such  application,  on  the  ground  that  she  was  entitled  to  the  whole 
of  the  estate  by  reason  of  the  facts  alleged  in  her  petition,  and  for 
other  relief.  The  substantial  allegations  of  the  petition  are  as  fol- 
lows :  The  petitioner  is  the  daughter  of  James  QaflEney  and  his  wife 
Katie.  Shortly  after  her  birth  her  father  abandoned  his  family  and 
removed  to  Texas,  where  he  died  many  years  ago.  In  December, 
1882,  when  she  was  an  infant  of  about  three  months  of  age  she 
was  brought  to  the  home  of  Mrs.  M.  F.  Puckett  by  her  maternal 
grandmother,  and  turned  over  to  the  care  and  custody  of  Mrs. 
Puckett  under  an  agreement  by  her  mother  and  grandmother  that 
Mrs.  Puckett  was  to  have  the  sole  custody  and  service  and  company 


Digitized  by 


Google 


656  CRAWFORD  r.  WILSON.  (139 

of  petitioner  during  her  minority,  in  consideration  of  Mrs.  Pnck- 
ett's  agreement  and  promise  to  take  petitioner  and  keep  her  as  her 
own  child  and  to  adopt  her  as  such,  with  all  the  rights  of  a  child 
related  to  her  as  such  by  blood.  In  pursuance  of  this  contract  Mrs. 
Puckett  took  petitioner  into  her  home,  gave  her  name  to  her,  and 
always  treated  her  as  a  child;  and  the  petitioner  knew  no  other 
mother  or  home,  and  only  since  the  death  of  Mrs.  Puckett  did  she 
discover  who  her  natural  mother  was.  At  the  time  petitioner  was 
received  into  Mrs.  Puckett's  home,  Mrs.  Puckett  was  a  widow  with 
one  child,  a  son,  who  never  married  and  who  died  before  his 
mother.  Petitioner  remained  with  Mrs.  Puckett  until  she  was 
twenty-five  years  of  age,  when  she  married,  and  during  this  time 
she  gave  to  Mrs.  Puckett  her  love  and  constant  attention  as  a  child, 
assisting  her  in  all  household  work,  and  rendering  such  personal 
service  as  only  a  dutiful  child  can  render  a  mother.  Mrs.  Puckett 
was  old  and  infirm,  and  required  much  personal  attention ;  she  was 
peculiar  in  her  temperament,  lived  largely  the  life  of  a  recluse,  had 
no  near  relatives  to  visit  her  and  very  few  friends ;  and  petitioner 
devoted  her  life  to  cheering  and  comforting  and  waiting  upon  her 
foster  mother.  Up  to  Mrs.  Puckett^s  death  petitioner  always  con- 
sidered herself  as  her  child,  and  was  always  treated  by  Mrs.  Puckett 
as  such.  Mrs.  Puckett  told  petitioner  that  she  was  adopted  by  her 
as  a  child,  and  petitioner  believed  this,  and  on  the  faith  of  it 
rendered  the  service  and  bestowed  upon  her  the  love  and  affection 
of  a  child.  After  marriage  she  made  frequent  visits  to  her  foster 
mother.  Mrs.  Puckett  was  sick  on  several  occasions,  and  sent  for 
her,  and  she  always  responded  to  her  calls  on  such  occasions,'  and 
waited  on  her  during  her  illness.  Mrs.  Puckett  died  on  July  20, 
1912,  leaving  no  children;  and  her  nearest  relatives  are  two  brothers 
and  two  sisters,  all  of  the  half  blood.  Petitioner  is  unable  to  say 
whether  Mrs.  Puckett  ever  took  formal  steps  to  adopt  her  as  a 
child,  but  she  has  reason  to  believe  that  she  did  so,  and  that  the 
papers  have  been  misplaced  in  the  ofiice  of  the  clerk  of  the  su- 
perior court,  and  bases  such  belief  on  the  oft-repeated  declaration  of 
Mrs.  Puckett  to  petitioner  and  others  that  she  had  adopted  peti- 
tioner as  a  child.  When  petitioner  was  about  a  year  old  her  mother 
desired  to  take  her  back,  and  Mrs.  Puckett  refused  to  surrender 
petitioner  to  her  mother.  Mrs.  Puckett  told  her  mother  that  she 
had  legally  adopted  petitioner  as  a  child,  and  caused  her  lawyer  to 
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state  to  her  mother  that  petitioner  had  been  legally  adopted,  and 
that  her  mother  had  no  legal  right  to  the  custody  of  petitioner ;  and 
petitioner's  mother,  believing  this  statement  to  be  true,  relinquished 
all  efforts  to  recover  possession  of  petitioner.  Mrs.  Puckett  owned 
at  her  death  considerable  personal  property  and  two  houses  and 
lots  in  the  city  of  Gainesville,  in  one  of  which  petitioner  ht^s  been 
residing  since  Mrs.  Puckett's  death.  Mrs.  Puckett  left  no  debts, 
and  her  personal  property  is  more  than  suflScient  to  pay  the  ex^ 
penses  of  her  last  illness  and  burial.  The  defendants,  as  adminis- 
trators, have  applied  for  leave  to  sell  the  land  of  their  intestate, 
and  the  petitioner  can  not  make  any  legal  objection  to  the  granting 
of  the  order  for  leave  to  sell,  except  in  a  court  of  equity.  The  ad- 
ministrators refuse  to  recognize  petitioner  as  having  any  interest  in 
the  estate  of  their  intestate,  but  claim  that  they  and  their  sisters 
are  her  sole  heirs  at  law,  and  entitled  to  the  whole  of  the  estate; 
and  the  defendants  have  taken  possession  of  the  personal  property, 
of  considerable  value.  The  prayers  are,  that  petitioner  be  decreed 
to  be  entitled  to  all  of  the  estate  of  Mrs.  Puckett ;  that  the  admin- 
istrators account  for  what  assets  may  have  come  into  their  hands; 
that  they  be  enjoined  from  paying  any  money  to  any  person  claim- 
ing to  be  a  distributee  of  the  estate,  from  interfering  with  her 
possession  of  the  lot  she  is  occupying,  and  from  procuring  an  order 
to  sell  the  realty  of  the  estate ;  that  the  letters  of  administration  be 
abated  and  a  receiver  be  appointed ;  and  for  general  relief.  The  de- 
fendants showed  cause  against  the  grant  of  an  injunction  and  the 
appointment  of  a  receiver,  by  demurrer  and  answer.  On  the  inter- 
locutory hearing  the  court  heard  evidence,  and  granted  the  prayers 
for  injunction  and  receiver. 

1.  A  child  may  b^  adopted  on  application  to  the  superior  court, 
and  after  judgment  of  adoption  the  relation  between  the  person 
asking  for  the  adoption  and  the  adopted  child  shall  be,  as  to  their 
legal  rights  and  liabilities,  the  relation  of  parent  and  child.  The 
adopted  child  inherits  from  the  adopting  parent,  but  the  latter 
does  not  inherit  from  the  former.  Civil  Code,  §  3016.  There  was 
no  evidence  on  the  interlocutory  hearing  before  the  judge  that 
Mrs.  Puckett  ever  applied  for  or  obtained  a  judgment  adopting 
Mrs.  Wilson  as  her  child,  though  several  neighbors  testified  that 
she  declared  that  she  had  done  so.  Whatever  right,  therefore,  the 
petitioner  may  have  in  Mrs.  Pucketf s  estate  depends,  not  upon 
42 
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her  status  bb  a  legally  adopted  child,  but  upon  equities  growing 
out  of  the  agreement  of  Mrs.  Puekett  to  adopt  as  a  child,  and  the 
action  taken  thereunder  by  the  parties  thereto  and  the  petitioner. 
The  authorities  very  generally  establish  the  proposition  that  a  parol 
obligation  by  a  person  to  adopt  the  child  of  another  as  his  own, 
accompanied  by  a  virtual  though  not  a  statutory  adoption,  and 
acted  upon  by  both  parties  during  the  obligor's  life,  may  be  en- 
forced, upon  the  death  of  the  obligor,  by  adjudging  the  child  en- 
titled as  a  child  to  the  property  of  the  obligor  who  dies  without 
disposing  of  his  pronerty  by  will.  Van  Tine  v.  Van  Tine  (N.  J. 
Ch.),  1  L.  R.  A.  154  (15  Atl.  249);  Van  Dyne  v.  Vreeland,  3 
Stockton,  370;  Sharkey  v.  McDermott,  91  Mo.  648  (4  S.  W.  107, 
60  Am.  R.  270) ;  Haines  v.  Haines,  6  Md.  435;  JaflEee  v.  Jacobson, 
48  Fed.  21  (14  L.  R.  A.  352) ;  Healy  v.  Simpson,  113  Mo.  340 
(20  S.  W.  881) ;  Chehak  v.  Battles,  133  Iowa,  107  (110  K  W.  330, 
8  L.  R.  A.  (N.  S.)  1130,  12  Ann.  Cas.  140) ;  Gates  v.  Gates,  34 
App.  Div.  608  (54  N.  Y.  Supp.  454).  In  these  and  in  other 
cases  various  reasons  were  urged  against  the  specific  performance  of 
such  an  agreement.  It  was  8«»'d  +^pt  an  agreement  to  adopt  a  child 
is  too  indefinite  to  decree  such  child  rights  to  propeHy  as  an  heir; 
but  it  was  replied  that  where  a  parent  surrenders  his  child  to  an- 
other who  accepts  the  custody  on  the  promise  to  adopt  the  child  as 
his  own,  it  can  not  be  doubted  that  the  parties  intended  that  the 
act  of  adoption,  when  consummated,  would  carry  with  it  the  right 
of  inheritance,  and  that  equity  would  consider  that  done  which 
ought  to  have  been  done,  and  decree  the  child^s  right  to  his  inheri- 
tance as  if  formal  adoption  had  taken  place.  Another  objection 
urged  against  specific  performance  was  that  adoption  was  not  rec- 
ognized at  common  law;  but  inasmuch  as  oyr  statutes  justify  it, 
such  a  contract  can  not  be  said  to  be  illegal  or  contrary  to  public 
policy.  Then  again  it  was  said  that  if  the  contract  rested  in  parol, 
it  fell  within  the  statute  of  frauds;  but  the  full  performance  of 
the  contract  by  the  parent  and  by  the  child  in  the  assumed  relation 
was  deemed  suflBcient  to  overcome  this  objection.  Another  ob- 
stacle urged  was,  that  such  a  contract  if  broken  was  remediable  in 
damages;  but  it  was  shown  that  where  the  consideration  of  the 
agreement  consists  in  services,  companionship,  and  a  change  of 
domestic  relationship,  its  value  can  not  be  adequately  compensated 
in  damages.    So  that  it  is  now  well  established  by  authority  that 
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an  agreement  to  adopt  a  child,  so  as  to  constitute  the  child  an 
heir  at  law  on  the  death  of  the  person  adopting,  performed  on  the 
part  of  the  child,  is  enforceable  upon  the  death  of  the  person  adopt- 
ing the  child  as  to  property  which  is  undisposed  of  by  will.  Though 
the  death  of  the  promisor  may  prevent  a  literal  enforcement  of  the 
contract,  yet  equity  considers  that  done  which  ought  to  have  been 
done,  and  as  one  of  the  consequences,  if  the  act  of  adoption  had 
been  formally  consummated,  would  be  that  the  child  would  inherit 
as  an  heir  of  the  adopter,  equity  will  enforce  the  contract  by  de- 
creeing that  the  child  is  entitled  to  the  fruits  of  a  legal  adoption. 
1  Cyc.  936;  Parsons  on  Contracts  (9th  ed.),  406-7. 

2.  The  point  upon  which  the  parties  to  this  case  most  seriously 
differ  is  the  right  of  the  plaintiflF,  who  was  not  a  party  to  the  con- 
ti*act  upon  which  she  predicates  her  claim  to  relief,  to  bring  this 
suit.  The  contract  was  originally  toade  by  the  plaintiffs  grand- 
mother with  the  assent  of  her  mother,  and  was  afterwards  ratified 
by  Mrs.  JE^ickett  with  the  plaintiJBfs  mother.  When  the  contract 
was  made  the  plaintiff's  father  had  abandoned  his  family,  and 
under  the  statute  the  father  lost  his  parental  control  over  the 
plaintiff,  which  survived  to  the  mother.  Civil  Code,  §  3021; 
Sav.  £c.  By.  Co.  v.  SmitK  93  Ga.  742  (21  S.  E.  157>.  It  was 
within  the  power  of  the  mother  to  make  the  contract,  and  the  ques- 
tion is,  whether  the  right  to  enforce  it  inheres  exclusively  in  her. 

Before  adverting  to  our  own  decisions,  we  wish  to, call  attention 
to  the  two  general  rules  on  the  subject  of  enforcing  a  contract 
by  a  person  for  whose  benefit  it  was  made,  though  he  was  not  a 
party  to  it,— known  respectively  as  the  English  and  American 
rules;  the  statement  and  rationale  of  which  is  so  clearly  made  by 
Lumpkin,  J.,  in  Sheppard  v.  Bridges^  137  Ga.  615  (74  S.  E.  245). 
The  modern  English  rule  has  been  thus  formulated  by  Cotton, 
L.  J.:  "As  a  general  rule,  a  contract  can  not  be  enforced  except 
by  a  party  to  the  contract;  and  either  of  two  persons  contracting 
together  can  sue  the  other,  if  the  other  is  guilty  of  a  breach  of  or 
does  not  perform  the  obligations  of  that  contract.  But  a  third 
person— a  person  who  is  not  a  party  to  the  contract— can  not  do 
80.  That  rule,  however,  is  subject  to  this  exception :  if  the  contract, 
although  in  form  it  is  with  A,  is  intended  to  secure  a  benefit  to  B, 
80  that  B  is  entitled  to  say  he  has  a  beneficial  right  as  cestui  que 
trust  under  the  contract,  then  B  would,  in  a  court  of  equity,  be 
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allowed  to  insist  upon  and  enforce  the  contract/*  Qandy  v.  Gandy, 
30  L.  E.  Ch.  Div.  57.  The  rule  which  obtains  most  generally  in 
America  is,  that  a  person  not  a  party  to  the  contract  may  maintain 
an  action  on  it  if  he  is  a  party  to  the  consideration,  or  the  contract 
was  entered  into  for  his  benefit;  and  if  the  person  for  whose 
benefit  a  contract  is  made  has  either  a  legal  or  equitable  interest  in 
the  performance  of  the  contract,  he  need  not  necessarily  be  privy  to 
the  consideration.  9  Cyc.  380.  An  exception  to  the  general  rule 
that  a  stranger  to  a  contract,  deriving  a  benefit  from  it,  can  not 
sue  upon  it,  arises  when  the  contract  has  been  so  far  performed 
as  to  change  the  condition  in  life  of  the  stranger  and  to  raise  in 
him  reasonable  expectations  grounded  on  the  conduct  of  the  con- 
tractor. Waterman  on  Specific  Performance,  §  54.  An  illustration 
of  the  application  of  this  principle  is  given  by  this  text-writer;  as, 
when  a  gentleman  of  wealth  enters  into  an  agreement  with  a  poor 
man  that  the  former  will  take  the  child  of  the  latter,  bring  him  up 
in  affluence,  and  leave  him  certain  property,  and  there  is  part  per- 
formance, the  child  is  entitled  to  have  the  agreement  carried  out, 
"his  right,^*  says  the  author,  "being  derived,  not  from  the  contract 
itself,  but  from  what  has  been  done  under  it,  and  the  wrong  he 
will  otherwise  sustain.^^  Where  one  takes  an  infant  into  his  home 
upon  a  promise  to  adopt  such  as  his  own  child,  and  the  child  per- 
forms all  the  duties  growing  out  of  the  substituted  relationship  of 
parent  and  child,  rendering  years  of  service,  companionship,  and 
obedience  to  the  foster  parent,  upon  the  faith  that  such  foster 
parent  stands  in  loco  parentis,  and  that  upon  his  death  the  child 
will  sustain  the  legal  relationship  to  his  estate  of  a  natural  child, 
there  is  equitable  reason  that  the  child  may  appeal  to  a  court  of 
equity  to  consummate,  so  far  as  it  may  be  possible,  the  foster  par- 
ent's omission  of  duty  in  the  matter  of  formal  adoption. 

In  the  case  at  bar  Mrs.  Wilson  was  received  into  the  home  of  Mrs. 
Puckett  as  a  three-months-old  infant,  upon  the  promise  by  Mrs. 
Puckett  to  her  mother  to  adopt  her  as  a  child.  For  twenty-five 
years  Mrs.  Puckett  accepted  her  service  upon  the  understanding 
that  the  agreement  with  petitioner's  mother  was  the  basis  of  the 
relationship  existing  between  them.  Petitioner  grew  up  as  a 
dutiful  daughter  of  her  foster  mother;  and  the  latter,  most  prob- 
ably with  affection  for  Mrs.  Wilson,  and  with  a  desire  to  bind  that 
afEection,  never  disclosed  who  her  mother  was,  and  left  it  to  be 
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discovered  by  petitioner  after  her  death.  Under  the  agreement 
between  her  mother  and  Mrs.  Puckett,  petitioner  was  to  receive 
something  beyond  the  literal  terms  of  the  contract.  The  con- 
tractual obligation  was  to  adopt  petitioner  as  a  child.  If  formal 
adoption  had  been  consummated,  then  the  law  would  have  vested 
her  with  a  right  of  inheritance  from  Mrs.  Puckett,  and  it  is  this 
right  of  inheritance  which  petitioner  is  seeking  to  enforce  in  this 
action.  Therefore,  when  we  consider  that  this  action  is  not  to 
recover  for  services  under  her  mother's  contract,  but  is  grounded  on 
what  was  done  under  it,  the  changed  domestic  relation  which  was 
contemplated  to  be  accomplished  by  the  contract,  and  the  personal 
rights  which  would  accrue  to  petitioner  from  the  act  of  adoption 
by  operation  of  law,  we  see  no  reason  why  it  can  not  be  maintained 
by  petitioner  in  her  own  name. 

In  reaching  this  conclusion  we  do  not  think  that  we  nm  coxmter 
to  any  decision  of  this  court  or  statute  of  this  State.  The  statute 
declares  that  "as  a  general  rule"  an  action  on  a  contract  must  be 
brought  by  a  party  to  it  Civil  Code,  §  5516.  The  statutory  state- 
ment that  as  a  general  rule  only  a  parly  to  a  contract  can  enforce 
it  carries  with  it  the  implication  that  there  are  exceptions  to  the 
general  rule.  The  various  adjudications  of  this  court  on  the  sub- 
ject were  critically  analyzed  in  Sheppard  v.  Bridges,  supra;  and  in 
that  case  it  was  held  that  if  a  beneficiary  of  a  contract,  though  not 
a  party  to  it,  stand  in  a  quasi  trust  relation  to  its  subject-matter, 
he  may  enforce  his  rights  under  it  in  a  court  of  equity  with  proper 
parties.  The  present  case  is  to  be  differentiated  from  the  cases  of 
Chinter  v.  Mooney,  72  Qa,  305,  and  Cooper  v.  Claxtorh,  122  Ga. 
596  (50  S.  E.  399),  which  concerned  suits  at  law  by  a  child  to 
recover,  as  for  breach  of  contract  made  by  the  parent  with  a  stranger, 
the  stipulated  compensation  for  the  child's  services.  In  the  present 
case  the  subject-matter  of  the  contract  was  that  the  petitioner  was 
to  be  adopted  as  a  child  of  the  promisor,  which  contract,  if  it  had 
been  consummated,  would  have  given  petitioner  a  beneficial  right  of 
inheritance  by  operation  of  law,  and  beyond  the  express  terms  of  the 
contract.  The  suit  is  in  equity ;  and  the  changed  domestic  relation 
between  the  foster  parent  and  foster  child,  together  with  the  right 
of  inheritance  imder  the  law,  as  a  result  of  the  changed  parental 
relation,  if  formal  adoption  had  been  consummated  under  the  con- 
tract, serves  to  bring  this  case  within  the  exception  recognized  in 
Sheppard  v.  Bridges,  supra.    Robson  v.  Harwell,  6  Oa.  589. 
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3.  In  the  discussion  of  the  foregoing  legal  principle  we  have 
been  (tonsidering  the  case  on  demurrer,  which,  of  course,  admitted 
the  truth  of  the  allegations  of  the  petition.  The  petitioner  sub- 
mitted evidence  to  support  her  allegations,  to  the  admissibility  of 
some  of  which  objection  was  made.  The  petitioner's  grandmother 
and  mother  were  permitted  to  testify  to  the  contract  claimed  to 
haw  been  made  with  them  by  Mrs.  Puckett,  over  objection  that  if 
they  were  acting  as  agents  for  the  petitioner  they  would  be  dis- 
qualified under  the  Civil  Code,  §  5858.  In  the  transaction  between 
Mrs.  Puckett  and  the  grandmother  and  mother  of  the  petitioner, 
the  latter  did  not  purport  to  be  acting  as  agent  of  the  petitioner; 
neither  are  they  suing  to  enforce  the  contract  with  Mrs.  Puckett. 
The  fact  that  the  petitioner  may  profit  by  their  testimony  will  not 
exclude  them.  They  do  not  fall  within  any  of  the  classes  of  persons 
declared  to  be  incompetent  by  the  Civil  Code,  §  5858 ;  and  the  next 
section  declares  that  there  shall  be  no  other  exceptions.  Jackson 
V.  Gallagher,  128  Oa.  321  (57  S.  E.  750). 

4.  One  ground  of  the  demurrer  is  that  if  petitioner  had  a  cause 
of  action  she  is  barred  by  her  laches  in  asserting  it.  The  defend- 
ants* intestate,  according  to  the  allegations  of  the  petition,  never* 
repudiated  her  contract  to  adopt  petitioner;  on  the  contrary,  it  is 
alleged  that  she  repeatedly  admitted  that  she  had  taken  petitioner 
for  adoption  as  her  child.  It  is  alleged  further  that  up  to  her 
death  Mrs.  Puckett  always  treated  the  petitioner  as  her  child. 
Not  only  this,  but  Mrs.  Puckett  never  disclosed  to  petitioner  the 
identity  of  her  mother,  and  it  was  not  until  after  Mrs.  Puckett  had 
died  that  petitioner  found  her  mother.  Adult  persons  may  be 
adopted  in  like  manner  as  minors.  Civil  Code,  §  3018.  In  view 
of  these  circumstances,  and  the  fact  that  the  petition  was  brought 
a  few  months  after  Mrs.  Puckett^s  death,  we  do  not  think  the 
petitioner's  action  is  stale. 

5.  The  action  was  brought  within  twelve  months  from  the 
appointment  of* the  defendants  as  administrators  of  Mrs.  Puckett; 
and  inasmuch  as  the  statute  exempts  administrators  from  suit  for 
twelve  months  after  their  appointment,  it  is  contended  that  the 
action  is  premature.  The  statute  prohibits  suits  against  adminis- 
trators witliin  twelve  months  from  their  qualification,  on  debts  due 
by  the  decedent.  Civil  Code,  §  4014.  This  section  has  no  applica- 
tion to  a  case  like  this.    The  defendants  were  applying  for  an  order 
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to  sell  the  realty  of  the  intestate.  The  petitioner  had  no  legal 
status  as  a  child,  and  could  not  contest  with  them  her  right  to  the 
estate  in  the  court  of  ordinary.  It  was  necessary  for  her  to  come 
into  equity  to  establish  her  right  to  the  property,  and  the  efforts 
of  the  defendants  to  sell  property  which  in  equity  belonged  to  her 
would  defeat  her  right  to  the  property  if  she  were  required  to  wait 
twelve  months  before  bringing  suit. 

6.  The  petitioner's  right  to  the  remedy  of  injunction  and  re- 
ceiver is  also  denied.  As  we  have  just  said,  she  had  no  legal 
status  as  heir;  and  as  only  heirs  and  creditors  may  contest  with 
an  administrator  respecting  the  administration  of  the  property  of 
his  intestate,  she  was  forced  into  equity  to  establish  her  equitable 
claim  to  the  property  which  defendants  were  proceeding  to  admin- 
ister as  the  property  of  their  intestate.  Having  an  equitable  in- 
terest in  the  property  of  the  defendants'  intestate,  and  presenting 
a  meritorious  case  for  its  recovery,  she  had  the  right  to  preserve 
its  status  until  final  decree,  and  injunction  is  an  appropriate 
remedy  for  that  purpose. 

7.  But  we  do  not  think  that  a  receiver  should  have  been  ap- 
pointed. There  is  no  charge  of  waste  or  mismanagement  by  the 
administrators.  It  is  not  alleged  that  they  perpetrated  any  fraud 
on  the  ordinary  in  procuring  letters  of  administration.  If  the 
petitioner  should  fail  to  prevail  on  the  final  trial,  an  administra- 
tion of  the  estate  would  be  necessary;  and  although  it  is  alleged 
that  the  intestate  left  no  debts,  and  that  her  personal  estate  is 
ample  to  pay  the  expenses  of  the  last  illness  and  burial,  these  cred- 
itors would  be  entitled  to  have  an  administration.  The  equi- 
table claim  of  the  petitioner  is  to  the  estate  after  all  debts  are 
discharged.  The  fact  that  the  personal  estate  is  ample  to  dis- 
charge the  expenses  of  the  intestate's  last  illness  does  not  compel 
an  abatement  of  the  administration.  Courts  of  equity  are  slow  and 
cautious  about  appointing  receivers  to  take  charge  of  the  assets  of 
an  estate  in  the  hands  of  a  duly  appointed  administrator,  and 
will  not  interfere  with  his  possession  of  property  coming  into  his 
hands  as  the  property  of  the  intestate,  except  in  cases  where  all  the 
circumstances  indicate  that  the  rights  of  all  parties  would  thereby 
be  more  effectually  and  expeditiously  protected  and  enforced.  The 
case  presented  in  Hill  v.  Arnold,  79  Ga,  367  (4  S.  E.  751),  i$ 
quite  dissimilar  to  the  case  at  bar.     There  an  administrator  was 


Digitized  by 


Google 


6g4  MARCH  TERM,  1913.  (139 

seeking  to  administer,  as  belonging  to  his  intestate,  property  to 
which  the  intestate  had  no  title;  whereas  in  the  case  at  bar  the 
petitioner's  title  is  derivative  from  the  defendants'  intestate,  and 
is  dependent  upon  her  establishing  such  equitable  relation  to  it 
as  to  constitute  her  the  sole  heir  at  law  of  the  intestate.  Accord- 
ingly, that  portion  of  the  interlocutory  judgment  pertaining  to 
the  appointment  of  a  receiver  is  erroneous,  and  in  aflSrming  the 
judgment  we  direct  its  modification  to  that  extent. 

Judgment  affirmed,  with  direction.    All  the  Justices  concur. 


Moss,  executor,  v.  Anderson  et  ai. 

Beck,  J.    Under  the  evidence  in  this  case  the  court  below  did  not  err  in 
refusing  to  grant  the  injunctive  relief  sought  by  petitioner. 

Judgment  affirmed.    All  the  Justices  concur. 
Apbil  15,  1913. 

Petition  for  injunction.     Before  Judge  Morris.     Cobb  superior 

court.    June  22,  1912. 

Mozley  &  Moss,  for  plaintiff. 

Oeorge  P.  Oober  and  John  Awtry,  contra. 


EoDGERS  V.  McGuoiBK,  sheriflp. 

Atkinson,  J.  An  action  for  damages  was  instituted  against  the  sheriff  for 
failure  to  make  the  money  due  according  to  the ''face  of  an  execution 
placed  in  his  hands  for  enforcement.  The  defendant  filed  an  answer 
denying  the  material  allegations  of  the  petition.  The  trial  of  a  claim 
case  arising  on  a  levy  under  the  execution  immediately  preceded  the 
call  for  trial  of  the  action  against  the  sheriff.  The  claim  case  resulted 
in  the  direction  of  a  verdict  finding  the  property  not  subject.  When 
the  case  against  the  sheriff  was  called,  both  sides  announced  ready,  and 
counsel  for  the  plaintiff  stated  that  his  case  was  substantially  as  dis- 
closed by  the  evidence  introduced  on  the  trial  of  the  claim  case.  Eeld, 
that  it  was  erroneous,  at  this  stage  of  the  hearing  of  the  case  against 
the  sheriff,  for  the  judge  to  decide  that  the  plaintiff  was  not  entitled  to 
a  judgment,  and  to  enter  a  judgment  declaring  that  it  appeared  that 
the  issues  involved  in  the  case  were  adjudicated  adversely  to  the 
plaintiff  in  the  claim  case;  and  thereupon  to  discharge  the  sheriff  and 
dismiss  the  case  against  him. 

Judgment  reversed,    AU  the  Justices  concur, 
April  16,  1913. 
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Money  rule.    Before  Judge  Edwards.    Douglas  superior  court. 
March  21,  1912. 
Robert  L.  Rodgers,  for  plaintiff.    B.  0.  Origgs,  for  defendant. 


CULPEPPEB,  administrator,  v.  CRANE,  administrator. 

Where  a  husband  as  the  head  of  a  family  has  a  homestead  set  apart  for 
himself  and  wife,  and  the  widow  after  his  death  continues  upon  the 
property  constituting  the  homestead  for  a  great  number  of  years  (more 
than  twenty  years  in  the  present  case),  enjoying  during  that  period 
the  rents,  issues,  and  profits  of  the  homestead,  she  will  not  be  allowed, 
after  the  expiration  of  such  a  time,  to  take  a  year's  support  out  of  the 
homestead  property,  but  will  be  conclusively  presumed  to  have  made 
an  election  in  favor  of  the  enjoyment  of  the  homestead  as  such,  and 
against  the  right  to  have  a  year's  support  set  apart  to  her. 
Apbil  16,  1913. 

Yearns  support.  Before  Judge  Freeman.  Meriwether- superior 
court.    July  8,  1912. 

A.  H.  Freeman  and  N.  F.  Culpepper,  for  plaintiff  in  error. 

McLaughlin  &  Jones  and  J.  J.  Bull,  contra. 

Beoe,  J.  William  J.  Mitchell  died  about  the  year  1881,  leaving 
a  homestead  estate  consisting  of  lands  in  Meriwether  county.  His 
widow,  who  was  the  sole  beneficiary  of  the  homestead  after  his 
death,  remained  in  possession  of  the  lands,  enjoying  the  rents,  issues, 
and  profits  thereof  as  a  homestead,  until  the  year  1905.  In  that 
year  she  made  application  to  have  a  year's  support  set  apart  to 
her  out  of  the  homestead  property.  The  administrator  of  William 
J.  Mitchell,  on  behalf  of  heirs  and  creditors,  filed  a  caveat,  setting 
up,  among  other  things,  the  ground  that  the  widow,  having  re- 
mained in  possession  of  the  homestead  property  for  more  than 
twenty  years,  should  be  considered  as  having*  elected  to  live  upon 
the  homestead  instead  of  taking  a  year's  support.  By  consent 
the  case  was  appealed  from  the  court  of  ordinary  to  the  superior 
court.  Pending  the  hearing  the  widow  died,  and  the  case  pro- 
ceeded in  the  name  of  her  administrator.  The  jury  trying  the 
case  found  in  favor  of  the  application  for  a  year's  support  The 
administrator  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

Where  a  husband  as  the  head  of  a  family  had  a  homestead  set 
apart  to  himself  and  wife,  and  afterwards  died,  his  widow  "may 
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elect  to  allov  the  homestead  to  remain  for  her  benefit  as  the  sole 
beneficiary,  or  to  take  a  year's  support  out  of  the  homestead  prop- 
erty/' Miller  v.  Crozier,  105  Ga,  54  (31  S.  E.  122).  And  it  was 
further  said  in  that  case:  "The  law  gives  her  an  estate  in  the 
homestead  property  for  life  or  during  widowhood,  and  an  absolute 
estate  in  the  year's  support.  She  can  elect  either  the  one  or  the 
other.  Her  election  of  the  one  will  amount  to  a  relinquishment  of 
the  other.  If  the  whole  of  the  homestead  estate  be  allowed  h^r  as 
a  year's  support,  then,  according  to  Lowe  v.  Webb  [85  Ga.  731  (11 
S.  E.  845)],  the  lesser  estate  is  merged  into  the  greater,  and  she 
has  the  fee  to  the  whole."  While  it  was  held  in  tlje  case  of  Bard- 
well  V.  Edwards,  117  Ga.  824  (45  S.  E.  40),  that  the  fact  that  the 
widow  may  have  lived  on  the  homestead  and  derived  her  support 
from  it  for  more  than  a  year  succeeding  the  death  of  the  head  of 
the  family  will  not  bar  the  widow  and  minor  children  of  the  right 
to  have  a  year's  support  set  apart  to  them  out  of  the  property  con- 
stituting the  homestead  estate,  the  doctrine  of  election  between 
the  use  and  enjoyment  of  the  homestead  estate  as  such,  and  the 
right  to  have  a  year's  support  set  apart,  were  distinctly^  recognized. 
In  the  present  case  the  widow  who  made  application  for  the^setting 
apart  of  a  year's  support  had  lived  on  the  homestead  estate  and 
derived  her  support  from  it  for  more  than  twenty  years;  and  the 
question  is,  whether  she  shall  or  shall  not  conclusively  be  pre- 
sumed to  have  made  an  election  to  take  and  enjoy  the  homestead 
as  such,  and  relinquish  her  right  to  have  a  year's  support  set  apart 
out  of  it.  There  are  other  cases  which  might  be  cited,  applying  the 
doctrine  of  election  by  the  widow  between  the  enjoyment  of  the 
homestead  estate  as  such  and  the  right  to  have  a  year's  support  set 
apart  out  of  the  property  constituting  the  homestead  estate.  It  has 
been  held  that  where*  the  widow  continues  to  live  upon  the  prop- 
erty after  the  death  of  the  husband  who  had  the  same  set  apart 
to  himself  and  wife  as  ''a  homestead,  enjoying  the  homestead 
estate  until  her  death,  without  making  application  for  a  year's 
support  out  of  the  property  or  indicating  her  intention  to  do  so, 
slie  will  be  held  to  have  elected  to  take  the  homestead  property 
rather  than  a  year's  support.  Ehrlich  v.  Silverstein,  121  Ga.  54 
(48  S.  E.  703).  Will  any  other  facts  and  circumstances,  short  of 
the  death  of  the  wife  before  expressly  declaring  an  intention  to 
assert  her  right  to  a  year's  support,  be  held  to  amount  to  an 
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election  upon  her  part  to  relinquish  her  right  to  a  yearns  support? 
We  are  of  the  opinion  that  acts  and  conduct  of  the  wife  may,  in 
such  a  case,  where  continued  for  a  long  period  of  time,  as  dearly 
.manifest  an  intention  to  make  an  election  as  an  express  declaration 
upon  her  part.  In  certain  cases  it  has  been  held  that  where  a  widow 
remained  in  possession  of  land  until  the  time  of  her  death  and  until 
a  long  time  after  her  right  to  dower  was  barred,  without  making 
an  application  therefor,  the  fair  legal  presumption  from  such  facts 
is  that  she  had  elected  to  take  a  child's  part  of  the  land,  where 
that  was  more  beneficial  to  her  interest,  although  no  formal  election, 
independent  of  her  acts  and  conduct,  was  shown.  That  she  did  not 
intend  to  claim  a  dower  in  the  land  was  clearly  manifested  by  her 
failure  to  make  application  for  it  within  the  time  allowed  by  law; 
and  therefore,  it  was  said,  she  should  be  considered  as  having  held 
the  land  under  her  right  to  a  child's  part  thereof,  "and  her  acts 
and  conduct  will  be  considered  as  an  election  on  her  part  to  that 
effect,  in  view  of  the  facts  of  the  case."  Sewell  v.  Smith,  54  Oa. 
567;  Sloan  v.  WhitaJcer,  58  Oa.  319.  In  the  case  of  Rountree  v. 
Gaulden,  128  Oa.  737  (58  S.  E.  3^6),  it  was  said:  "Upon  the 
death  of  the  husband  the  wife  is  entitled  to  dower.  She  is  per- 
mitted to  take,  however,  in  lieu  of  dower  a  child's  share  in  the 
estate.  If  she  elects  to  take  her  dower,  she  has  no  further  interest 
in  the  realty.  If  she  elects  to  take  a  cliild's  share,  she  is  entitled 
to  the  share  which  a  child  would  take,  unless  the  shares  exceed 
five  in  number,  in  which  event  she  is  entitled  to  a  one-fifth  part  of 
the  estate.  Civil  Code,  §  3355.  Her  election  to  take  a  child's  part 
of  the  real  estate  in  lieu  of  do^er  must  be  exercised  within  twelve 
months  from  the  grant  of  letters  testamentary  or  of  administra- 
tion on  the  husband's  estate.  Civil  Code,  §  4689 ;  LaOrange  Mills 
V.  Kener,  121  Oa.  429  [49  S.  E.  300].  There  is  no  presumption 
of  law  that  a  widow  will  elect,  or  has  elected,  to  take  a  child's 
part  in  the  estate  of  her  husband.  Jossey  v.  Brown,  119  Oa.  758 
[47  S.  E.  350].  It  must  affirmatively  appear  that  she  elected  to 
take  a  child's  part  within  the  time  prescribed  by  law.  This  may 
appear  by  an  election  in  writing,  duly  signed,  filed,  and  recorded  in 
the  office  of  the  ordinary ;  but  this  is  not  the  only  method  of  prov- 
ing the  fact  of  such  election.  The  fact  of  election  may  be  shown  by 
circumstances  establishing  the  same,  as  well  as  by  direct  evidence. 
If  the  circumstances  are  such  as  to  establish  that  an  election  has 
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been  made  in  time^  it  is  as  much  a&matively  established  as  if 
there  were  direct  evidence  to  that  effect/* 

In  the  present  case  it  will  be  noted  that  the  widow  continued  to 
live  upon  the  property  constituting  the  homestead  estate  for  more 
than  twenty  years;  and  while  she  could  not  have  sold  or  created 
valid  liens  upon  it,  she  enjoyed  the  rents,  issues,  and  profits  of  it  as 
completely  as  if  she  had  owned  it  in  fee  simple  during  that  period. 
*And  we  think  that  if  in  any  case  acts  and  conduct  can  show  an 
election  between  two  rights,  both  of  which  can  not  be  enjoyed,  it 
ishould  be  so  held  in  this  case.  To  hold  otherwise,  it  seems  to  us, 
would  be  most  inequitaole  and  unjust  to  creditors.  The  uncontro- 
verted  evidence  in  this  case  showing  that  the  applicant  for  a  year's 
support  had  remained  in  possession  of  the  homestead  for  more  than 
twenty  years,  the  caveat  on  the  ground  that  the  widow  had  made 
an  election  in  favor  of  living  upon  and  enjoying  the  homestead 
property  and  against  the  taking  of  a  year's  support  should  have 
been  sustained  by  the  verdict  of  the  jury,  and  the  verdict  in  favor 
of  the  yearns  support  and  against  the  caveat  was  without  evidence 
to  support  it  and  contrary  to  law. 

Judgment  reversed.    All  the  Justices  concur,  except  Hill,  J., 
disqualified. 


Georgia  Pohtland  Cement  &  Slate  Company  et  al.  v. 
Jackson  et  al 

Fish,  C.  J.  Eight  persons  brought  an  equitable  action  against  a  corpora- 
tion and  its  officers,  alleging  that  each  of  the  petitioners  was  induced 
to  purchase  and  pay  for  a  given  number  of  shares  of  stock  of  the  cor- 
poration by  reason  of  fraudulent  misrepresentations  (fully  set  forth) 
made,  with  intent  to  deceive  petitioners,  by  the  officers  and  authorized 
agents  of  the  corporation.  The  relief  prayed  for  was:  (1)  a  receiver 
for  the  assets  of  the  corporation  and  all  of  its  books,  papers,  etc.;  (2) 
an  injunction  restraining  the  officers  of  the  corporation  from  ''encumber- 
ing, transferring,  or  hypothecating"  any  of  its  assets  until  the  termina- 
tion of  the  suit;  (3)  judgments  in  favor  of  each  of  the  petitioners  for 
the  amounts  paid  by  them  respectively  for  stock,  with  interest  ''against 
the  corporation  in  so  far  as  the  same  affects  the  land,  or  the  fund  aris- 
ing from  the  sale  thereof"  (petitioners  claiming  that  the  money  paid 
by  them  for  stock  was  all  that  went  towards  paying  for  the  land,  title 
to  which  was  taken  in  the  name  of  the  corporation ) ;  and  ( 4 )  similar 
judgments  for  like  amoimts,  with  interest  thereon,  against  each  of  the 
designated  directors  and  officers  of  the  corporation,  "jointly  and  sev- 
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erally."  Held:  "The  power  of  appointing  receivers  and  ordering  in- 
junctions should  he  prudently  and  cautiously  exercised,  and  except  in 
clear  and  urgent  cases  should  not  be  resorted  to."  Civil  Code,  §  5477. 
See  also  Ih.  {{  5476,  5479.  Accordingly,  where,  in  a  case  of  the  char- 
acter  above  stated,  there  were  no  allegations  and  proof  of  the  insol- 
vency of  the  corporation,  nor  of  any  danger  that  its  assets  (consisting 
solely  of  unimproved  lands,  rented  out,  by  resolution  passed  in  regular 
meeting  by  a  large  majority  of  the  stockholders,  for  more  than  a 
sufficiency  to  pay  taxes  and  other  expenses)  would  deteriorate  in  value, 
nor  that  the  claim  of  any  of  the  petitioners  was  likely  to  be  otherwise 
jeopardized  before  the  termination  of  the  action,  it  was  error  for  the 
judge,  in  any  view  of  the  case,  to  appoint  a  receiver  for  the  corporation 
and  to  grant  an  interlocutory  injimction  in  accordance  with  the 
prayers  of  the  petition. 

Judgment  reversed.    Ail  the  Justices  concur, 
Apbil  16,  1913. 

Injunction  and  receiver.    Before  Judge  Bell.     Pulton  superior 

court.    September  27,  1912. 

Hines  &  Jordan,  for  plaintiffs  in  error. 

Mundy  &  Mundy,  contra. 


Hanes  ei  al.  v,  Davis  et  al. 

Fish,  C.  J.    1.  According  to  the  ruling  made  in  Coleman  v.  Board  of  Edu* 
cation,  131    Qa.  644    (5),  648    (63  S.  E.  41),  a  court  of  equi^  had 
jurisdiction  to  grant  the  relief  sought  in  the  present  case. 
2.  The  evidence  being  conflicting,  the  judge  did  not  abuse  his  discretion  m 
granting  an  interlocutory  injunction. 

Judgment  affirmed.    All  the  Justices  concur. 
April  16,  1913. 

Injunction.    Before  Judge  Jones.    Hall  superior  court.     June 

15,  1912. 

William  M.  Johnson,  for  plaintiffs  in  error. 

Howard  Thompson  and  B,  P.  Oaillard  Jr.,  contra. 


VIRGINIA-CAROLINA  CHEMICAL  COMPANY  v.  RYLEE. 

1.  The  statutory  action  under  the  insolvent  traders  act  is  maintainable 
only  against  one  who  is  a  trader  at  the  time  the  petition  is  filed. 

2.  In  its  original  form  the  action  was  by  lien  creditors  against  their  debtor, 
to  cancel  certain  deeds  to  land,  alleged  to  have  been  fraudulently  made 
by  their  debtor,  and  to  subject  the  land  to  their  specific  liens.  By 
amendment  it  was  sought  to  subject  the  debtor's  equity  of  redemption 
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in  the  same  land  to  the  payment  of  these  liens.  Such  a  suit  is  not 
a  general  insolvency  proc^ding,  and  is  unaffected  by  the  debtor's  sub* 
sequent  adjudication  as  a  bankrupt,  occurring  more  than  four  months 
after  the  liens  on  the  land  were  obtained. 

3.  A  debtor  has  no  leviable  interest  in  land  which  he  has  conveyed  to 
secure  a  debt,  until  the  property  has  been  redeemed  by  himself  or  the 
moving  creditor;  and  redemption  can  be  accomplished  only  oy  payment 
of  the  secured  debt  in  full.  In  the  absence  of  equitable  ground,  the 
mere  fact  that  the  lien  of  a  judgment  creditor,  obtained  against  the 
grantor  subsequently  to  the  making  of  the  security  deed,  can  not  be 
enforced  by  levy  and  sale  until  the  grantor's  title  has  become  revested 
by  redemption,  is  insufficient  to  subject  the  grantor's  interest  in  the 
land  as  an  equitable  asset. 

4.  Applying  the  foregoing  principles  to  the  facts,  no  case  was  made  au- 
thorizing the  appointment  of  a  receiver  of  the  property  by  the  State 
court;  and  as  the  property  was  in  custodia  legis  by  virtue  of  a  levy 
of  a  distress  warrant  made  more  than  four  months  prior  to  the  debtor's 
adjudication  as  a  bankrupt,  against  which  levy  a  claim  was  filed  and  is 
now  pending  in  the  superior  court,  it  was  error  to  direct  the  receiver 
to  deliver  possession  of  the  property  to  the  bankrupf a  trustee  for  ad- 
ministration in  the  court  of  bankruptcy. 

Apbil  16,  1913. 

Equitable  petition.  Before  Judge  Jones.  Hall  superior  court. 
August  1,  1912. 

The  Virginia-Carolina  Chemical  Company,  Billups  Phinizy,  and 
Hardeman  &  Phinizy  filed  an  action  against  J.  M.  Bylee,  his  wife, 
Chastalet  Eylee,  and  T.  E.  Atkins,  praying  for  the  cancellation  of 
certain  deeds,  the  appointment  of  a  receiver,  and  other  equitable 
relief.  It  was  alleged,  that  J.  M.  Eylee  was  indebted  to  the  Vir- 
ginia-Carolina Chemical  Company  in  the  principal  sum  of  $594.90 
upon  a  judgment  dated  March  16,  1908,  to  Billups  Phinizy  in 
the  principal  sum  of  $1,247.54,  besides  interest,  on  a  distress  war- 
rant, which  had  been  levied  on  200  acres  of  land  on  January  1, 
1908,  and  to  Hardeman  &  Phinizy  in  the  principal  sum  of  $558.73 
on  a  judgment  obtained  May  16,  1910;  and  that  these  debts  rep- 
resent as  much  as  one  third  m  amount  of  the  unsecured  debts  of 
Bylee,  and  were. incurred  while  he  was  engaged  in  the  business  of 
buying  and  selling  cotton  and  fertilizers;  that  Rylee  is  the  owner 
of  two  described  tracts  of  land,  one  of  which,  containing  200  acres, 
he  has  conveyed  to  T.  E.  Atkins,  and  the  other  to  his  wife,  in 
fraud  of  petitioners  and  with  intent  to  hinder  them  in  the  col- 
lection of  their  debts ;  and  that  the  debtor  owns  no  other  property 
upon  which  petitioners  can  enforce  their  liens.  The  prayers  of  the 
petition  were,  to  enjoin  the  defendants  from  conveying  the  land  or 
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changing  the  status;  for  cancellation  of  the  deeds  from  the  debtor 
to  his  wife  and  to  Atkins;  for  process;  and  "that  a  receiver  be 
appointed  to  take  charge  of  the  property  above  described,  and  to 
collect  all  of  the  assets,  real  and  personal,  choses  in  action,  money, 
notes,  and  accounts  of  the  defendant,  J.  M.  Eylee,  and  that  the 
same  may  be  appropriated  to  the  claims  of  your  petitioners  and  the 
just  debts  of  the  creditors  of  said  J.  M,  Eylee."  By  amendment 
the  plaintiffs  alleged.that  Bylee  was  insolvent,  that  he  was  receiving 
the  rents  of  the  land,  and  that  for  stated  reasons  a  better  price 
could  be  secured  if  the  land  be  sold  by  a  receiver  than  if  sold  by 
the  sheriflE.  In  a  second  amendment  they  alleged,  that  the  dis- 
tress warrant  of  Billups  Phinizy  was  lev,ied  on  the  200-acre  tract 
of  land  on  March  1,  1908;  that  Atkins  filed  a  claim  to  the  land, 
and  the  papers  were  returned  to  the  superior  court  of  Banks  county 
for  trial ;  that  the  land  was  in  the  custody  of  the  sheriff  who  made 
the  levy;  that  the  land  was  conveyed  to  Atkins  to  secure  a  debt 
amounting  to  something  over  $3,000 ;  that  Atkins*  title  is  good  as 
against  all  claims  except  those  of  the  Virginia-Carolina  Chemical 
Company  and  of  Billups  Phinizy ;  that  there  is  no  contest  between 
these  claims,  inasmuch  as  the  property  is  enough  to  pay  them  all ; 
that  there  are  outstanding  liens  against  the  principal  debtor,  four 
months  older  than  the  adjudication  in  bankruptcy,  to  the  extent  of 
$11,000;  that  the  holders  of  junior  liens  can  not  levy  their  fi.  fas. 
without  redeeming  the  property  and  paying  off  the  Atkins  debt; 
that  since  the  petition  was  filed  the  court  had  dissolved  the  order 
appointing  a  receiver  as  to  all  the  property  except  the  200-acre 
tract,  which  was  worth  from  $6,000  to  $7,000~much  less  than  the 
subsisting  liens.  Upon  this  petition  B.  F.  Carr  was  appointed 
temporary  receiver.  At  an  interlocutory  hearing  the  court  refused 
to  appoint  a  receiver  for  the  land  alleged  to  have  been  conveyed  to 
Mrs.  Eylee.  Afterward  J.  M.  Eylee  was  adjudged  a  bankrupt,  and 
his  trustee  filed  an  application  to  require  the  temporary  receiver 
to  deliver  to  him  the  possession  of  the  200-acre  tract  of  land,  to  be 
administered  in  the  court  of  bankruptcy.  The  application  for  the 
appointment  of  a  permanent  receiver  and  the  motion  of  the  bank- 
rupt's trustee  were  heard  together.  In  his  order,  after  reciting  that 
the  creditors'  petition  was  an  insolvency  proceeding  filed  within 
four  months  of  the  bankrupt's  adjudication,  the  court  ordered  the 
temporary  receiver  to  deliver  the  property  in  his  hands  to  the 
trustee  in  bankruptcy.    Exception  was  taken  to  this  judgment. 
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Evins  &  Spence  and  John  J.  &  Roy  M,  Strickland,  for  plaintiffs. 

5.  P.  Oaillard,  Johnson  &  Johnson,  and  C,  N.  Davie,  for  defend- 
ants. 

Evans,  P.  J.  (After  stating  the  foregoing  facts.)  The  ap- 
plication of  the  complaining  creditors  for  a  permanent  receiver,  and 
the  motion  by  the  banknipt^s  trustee  to  require  the  temporary  re- 
ceiver to  turn  over  to  him  the  tract  of  land  for  administration  in 
the  United  States  court,  were  heard  together:  The  judgment  un- 
der review  is  silent  as  to  any  action  by  the  court  upon  the  creditors^ 
application  for  a  permanent  receiver;  but  notwithstanding  the 
court^s  omission  in  this  regard,  it  becomes  necessary,  in  passing 
upon  the  propriety  of  the  judgment  to  which  exception  is  taken, 
to  consider  whether  the  evidence  on  the  interlocutory  hearing  pre- 
sented a  case  for  receivership. 

1.  The  court  was  of  the  opinion  that  the  suit  before  him  was  an 
insolvency  proceeding.  The  petition  had  one  or  two  earmarks  of  a 
statutory  proceeding  against  an  insolvent  trader,  but  its  general 
structure  clearly  indicates  that  it  was  designed  to  subject  in  equity 
two  specific  tracts  of  land  to  the  liens  of  the  complaining  creditors. 
One  factor  is  conclusive  against  characterizing  the  petition  as 
brought  under  the  insolvent  traders  act;  and  that  is,  there  is  no 
pretense  that  the  principal  debtor  was  a  trader  at  the  time  the 
petition  was  filed.  The  statutory  proceeding  under  the  insolvent 
traders  act  can  be  brought  only  as  against  a  trader,— one  engaged  in 
business  at  the  time.  Civil  Code,  §  3249;  Ball  v.  Lastinger,  71 
Ga.  678. 

2.  In  its  original  form  the  petition  sought  to  subject  in  equity, 
to  the  plaintiff's  liens,  specific  property  alleged  to  have  been  fraud- 
ulently conveyed  for  the  purpose  of  hindering  the  complaining  lien 
creditors.  In  its  amended  form  the  plaintiffs  sought  to  subject  the 
debtor's  equity  of  redemption  in  the  same  land  to  the  payment  of 
their  liens.  At  an  interlocutory  hearing  the  court  eliminated  the 
creditors*  attack  on  the  tract  of  lajid  alleged  to  have  been  fraudu- 
lently conveyed  to  the  debtor's  wife.  So-  that  all  that  remained  in 
the  case  at  the  time  of  the  hearing  were  the  allegations  pertaining 
to  the  plaintiffs'  claim  to  subject  in  equity,  to  the  payment  of  their 
liens,  Eylee's  interest  in  the  200-acre  tract  of  land  which  he  con- 
veyed to  T.  E.  Atkins. 

It  is  contended  that  though  the  plaintife'  petition  may  not  have 
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been  brought  under  the  insolvent  traders  act,  nevertheless  it  is 
such  an  insolvency  proceeding  that  the  possession  of  the  temporary 
receiver  thereunder  can  not  be  saved  from  the  nullifying  eflfect  of 
the  bankruptcy  of  the  principal  defendant,  occurring  within  four 
months  of  the  filing  of  the  petition.  The  accuracy  of  this  conten- 
tion depends  upon  the  scope  and  purpose  of  the  suit.  The  liens 
of  the  complaining  creditors  were  obtained  more  than  four  months 
before  the  defendant  was  adjudged  a  bankrupt.  The  distress  war- 
rant had  been  levied, more  than  four  months  before  the  defendant's 
bankruptcy.  Sec.  67  (b)  of  the  bankruptcy  act  applies  only  to 
such  liens  as  are  created  within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy;  but  where  the  lien  of  a  judgment,  or 
of  a  distress  warrant  (fixed  by  its  levy),  is  obtained  more  than  four 
months  prior  to  the  filing  of  the  petition,  it  is  not  only  not  to  be 
deemed  to  be  null  and  void  on  adjudication,  but  its  validity  is 
recognized.  Metcalf  v.  Barker,  187  U.  S.  165  (23  Sup.  Ct.  67,  47 
L.  ed.  122) ;  1  Loveland  on  Bankruptcy,  §  447.  The  plaintiffs 
had  valid  liens  which  were  unaffected  by  the  bankruptcy  of  the 
defendant,  and  which  were  enforceable  in  the  State  courts.  They 
were  attempting  to  enforce  these  liens  in  an  equitable  action  hav- 
ing for  its  main  purpose  the  equitable  subjection  of  a  specific  tract 
of  land  to  their  lien.  Where  the  main  ptirpose  of  an  equitable 
action  is  to  subject  specific  property  to  the  plaintiffs'  liens,  an  in- 
cidental prayer  for  relief  appropriate  to  an  insolvency  proceed- 
ing will  not  alone  suffice  to  convert  the  action  into  such  a  pro- 
ceeding.   Merry  v.  Jones,  119  Oa.  643  (46  S.  E.  861). 

3.  On  the  hearing  there  was  absolutely  no  evidence  to  sustain 
the  original  theory  of  the  petition  that  Rylee's  deed  to  Atkins  was 
fraudulent  and  made  to  hinder  creditors  in  the  collection  of  their 
debts.  It  appeared  that  Eylee  borrowed  of  Atkins  $3,000,  and 
secured  the  debt  by  deed  to  the  200-acre  tract  of  land,  and  that  he 
owed  this  amount  on  January  1,  1913.  Subsequently  to  the  ex- 
ecution of  the  deed,  but  prior  to  its  record,  Billups  Phinizy  obtained 
a  judgment  against  Bylee,  upon  which  execution  issued,  and  he 
also  procured  a  distress  warrant  to  be  issued  against  Eylee  and 
levied  before  the  record  of  the  deed.  Tliese  two  liens  were  levied 
on  the  same  land,  and  statutory  claims  were  filed  by  Atkins.  The 
papers  were  returned  to  court,  and  were  pending  therein  when  the 
present  petition  was  filed  four  or  five  years  thereafter.  During 
43 
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this  time  some  sort  of  arrangement  was  made  between  BUlups 
Phinizy  and  Atkins,  whereby  th^  execution  which  the  former  held 
against  Rylee  was  transferred  to  Atkins,  and  at  the  time  of  the 
hearing  it  had  been  reduced  by  payments  made  by  Rylee  to  $257. 
After  the  record  of  the  security  deed  from  Eylee  to  Atkins,  the 
Virginia-Carolina  Chemical  Company  obtained  a  judgment  against 
Eylee,  and  later  on  Hardeman  and  Phinizy  obtained  judgments 
against  Rylee.  More  than  four  months  after  the  various  judgments 
were  obtained  against  him,  Rylee  was  adjudged  a  bankrupt.  The 
only  property  of  which  Rylee  was  possessed  at  the  time  of  his  ad- 
judication was  his  equity  of  redemption  in  this  200-acre  tract  of 
land.  The  land  was  worth  from  $6,000  to  $7,000,  and  the  amount 
due  Atkins  on  his  assigned  execution  and  security  deed,  and  that 
due  to  Billups  Phinizy  on  his  distress  warrant,  aggregated  about 
$5,000.  The  amount  of  the  judgments  of  the  other  complaining 
creditors,  when  added  to  these  liens,  greatly  exceeded  the  value  of 
the  land.  From  the  foregoing  summary  of  the  evidence  it  will 
appear  that  the  situation  was  this:  Atkins  held  a  security  deed 
to  the  land,  and  the  oldest  fi.  fa.  against  the  debtor.  Billups 
Phinizy  held  a  distress  warrant  which  had  been  levied  prior  to  the 
record  of  the  security  deed  to  Atkins.  This  prior  levy  gave  the 
warrant  a  priority  of  lien  over  the  security  deed.  Civil  Code, 
§  3307.  So  the  plaintiif  Billups  Phinizy  needs  no  equitable  aid  to 
enable  his  distress  warrant  to  proceed. 

Under  the  facts  developed  on  the  interiocutory  hearing,  have  the 
creditors  whose  judgments  were  obtained  after  the  record  of  the 
security  deed  the  right  to  subject  the  debtor^s  equity  of  redemption 
as  an  equitable  asset?  Under  the  statute  (Ci\11  Code,  §§  6037, 
6039)  the  holder  of  a  bond  for  titles  has  no  leviable  interest  in  the 
land  until  he  becomes  invested  with  the  legal  title.  The  statute 
has  been  held  applicable  to  the  grantor  in  a  security  deed,  who  has 
taken  from  his.  grantee  a  bond  to  reconvey  upon  payment  of  the 
debt.  Before  creditors  of  a  grantor  in  a  security  deed  can  levy 
upon  his  interest  in  the  land,  there  must  be  a  redemption  of  the 
property,  which  can  be  accomplished  only  by  payment  of  the  secured 
debt.  Phinizy  v.  Clark,  62  Oa.  623;  Groves  v.  WUliams,  69  Oa. 
614;  Shumate  v.  McLendon,  120  Oa.  396  (48  S.  E.  10.)  The 
mere  fact  that  the  lien  of  a  judgment  creditor,  obtained  against 
the  grantor  subsequently  to  the  making  of  the  security  deed,  can 
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not  be  enforced  by  levy  and  sale  until  the  grantor^s  title  has 
become  revested  by  redemption,  is  insuflBcient  to  subject  the 
grantor's  interest  in  the  land  as  an  equitable  asset.  Swift  v.  Lucas, 
92  Oa.  796  (19  S.  E.  758).  Perhaps  a  judgment  creditor,  unable 
by  reason  of  his  insolvency  or  inability  to  redeem  the  land,  might 
go  into  equity  and  subject  the  interest  of  his  debtor  in  land  con- 
veyed to  another  to  secure  a  debt,  without  redemption;  but  no 
such  ground  for  equitable  interference  is  made  in  this  case.  The 
undisputed  proof  was  that  the  judgment  creditors  were  able  to  re- 
deem the  land. 

4.  Therefore,  inasmuch  as  the  integrity  of  the  security  deed 
was  not  impugned,  and  as  the  judgment  creditors  whose  liens  were 
obtained  subsequently  to  the  record  of  the  security  deed  show  no 
equitable  ground  for  the  subjection  of  the  maker's  interest  in  the 
land  as  an  equitable  asset,  and  as  there  is  no  legal  impediment 
against  the  enforcement  of  the  liens  obtained  prior  to  the  record 
of  the  security  deed,  it  follows  that  a  permanent  receiver  should 
not  have  been  appointed. 

There  being  no  ground  for  the  appointment  of  a  permanent 
receiver,  the  next  question  is,  what  disposition  of  the  land  in  the 
hands  of  the  temporary  receiver  should  have  been  made.  As  we 
have  shown,  the  trustee  was  not  entitled  to  the  possession  of  the 
property,  for  the  reason  that  at  the  time  of  the  bankrupt's  adjudi- 
cation the  property  was  in  custodia  legis  by  virtue  of  the  levy  of  a 
lien  obtained  more  than  four  months  prior  to  the  bankruptcy.  It 
was  improper  to  appoint  a  permanent  receiver  under  the  facts  de- 
veloped at  the  hearing.  Therefore  the  court  should  have  refused 
the  application  for  a  receivership  and  also  the  application  of  the 
trustee  of  the  bankrupt,  and  remanded  the  property  to  the  sheriff, 
from  whose  custody  it  was  taken  by  the  appointment  of  a  temporary 
receiver,  to  await  the  final  disposition  of  the  litigation  pending  in 
Banks  superior  court,  to  wit:  the  issue  formed  by  the  filing  of  a 
claim  to  the  levy  of  the  distress  warrant. 

Judgment  reversed.    All  the  Justices  concur. 
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STEIBBLING  et  al  v.  GEORGIA  RAILWAY  &  POWER 
COMPANY. 

1.  Where  an  injunction  is  denied  and  the  decision  is  brought  to  the  Su- 
preme Court  by  writ  of  error,  but  no  supersedeas  is  granted,  a  motion 
to  dismiss  such  writ  of  error,  on  the  ground  that  before  the  hearing  in 
this  court  the  act  or  acts  against  which  it  was  sought  to  enjoin  have  been 
completed,  will  be  denied  when  the  evidence  offered  by  the  defendant  in 
error  in  support  of  the  motion  to  dismiss  is  controverted  by  the  opposite 
party  as  to  facts  material  to  the  ground  of  the  motion. 

2.  Where  provision  is  made  by  sections  5240  and  5241  of  the  Civil  Code 
for  the  exercise  of  the  right  of  eminent  domain  in  connection  with  the 
generation  and  transmission  of  electricity  for  supplying  light,  heat,  and 
power  to  the  public,  and  section  6242  declares  that  "the  power  given 
under  the  two  preceding  sections  shall  not  be  used  to  interfere  with  any 
mill  or  factory  actually  in  operation,"  the  prohibition  contained  in  the 
last  section  applies  to  mills  and  factories  operated  by  steam-power,  as 
well  as  to  those  operated  by  water-power. 

3.  The  presiding  judge,  in  refusing  to  grant  the  injunction  prayed,  having 
stated  in  his  order  that  he  had  concluded  that  he  had  "no  discretion  in 
the  premises,"  and  having  based  his  ruling  on  an  erroneous  view  of  the 
law  which  he  apparently  thought  concluded  him,  and  not  upon  a  fuU 
consideration  of  the  application  for  injunction  on  the  issues  of  law  and 
fact,  his  judgment  is  reversed,  with  direction  to  rehear  the  application 
and  pass  upon  it  on  its  merits. 

Apbil  16,  1913. 

Petition  for  injunction.  Before  Judge  Jones.  Habersham  su- 
perior court.    August  3,  1912.  * 

Stribbling  and  others  filed  a  petition  against  the  Georgia  Rail- 
way and  Power  Company,  alleging  in  substance  as  follows:  As 
tenants  in  common  they  are  the  owners  of  four  acres  of  land  (de- 
scribed) in  Habersham  county,  upon  which  they  have  located  a 
manufacturing  plant  consisting  of  a  grist-mill,  planing-mill,  saw- 
mill, and  crate  factory,  together  with  lumber-yards  and  buildings 
necessary  for  the  carrying  on  of  their  business.  The  mills  and 
factory  are  in  actual  operation,  grinding  grits  for  the  public,  and 
sawing  lumber  and  manufacturing  crates  for  shipment  and  sale* 
and  are  permanent  in  character.  The  plaintiffs  invested  about 
$4,000  in  the  land,  buildings,  machinery  and  equipment,  and  have 
established  a  rapidly  growing  milling  and  manufacturing  business. 
The  four  acres  are  necessary  for  the  operation  of  the  milling  and 
manufacturing  enterprise,  and  are  used  and  will  be  used  in  the 
operation  thereof.  The  land  is  peculiarly  adapted  to  the  location 
of  such  an  enterprise,  having  a  stream  of  running  water  of  suffi- 
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cient  flow  to  furnish  water  for  the  generation  of  steam,  and  for 
other  purposes  necessary  and  desirable  in  operation.  The  defend- 
ant, a  corporation  chartered  for  the  purpose  of  generating  elec- 
tricity by  water,  for  supplying  lights,  heat,  and  power  to  the  public, 
is  engaged  in  erecting  a  line  of  towers  between  its  works  on  the 
Tallulah  river  and  the  city  of  Atlanta  and  other  points,  preparatory 
to  stringing  wires  for  the  transmission  of  electricity.  It  has  pur- 
chased from  Mrs.  Harriet  M.  Stribbling  a  right  of  way  over  lands 
adjoining  on  all  sides  the  four  acres  belonging  to  the  plaintiffs, 
which  formerly  belonged  to  Mrs.  Stribbling  but  had  been  sold  and 
conveyed  to  them  prior  to  the  sale  of  the  right  of  way  by  her. 
Though  the  deed  of  conveyance  was  not  recorded  at  the  time,  the 
defendant  had  full  knowledge  of  it,  and  was  notified  that  the 
plaintiffs  woidd  not  consent  to  or  sell  the  privilege  of  stringing 
wires  charged  with  heavy  voltage  of  electricity  over  their  mill  and 
manufacturing  plant.  Nevertheless  the  defendant  has  erected  two 
towers  on  the  lands  of  Mrs.  Stribbling  adjoining  that  of  the  plain- 
tiffs, the  towers  being  about  one  thousand  feet  apart,  and  k 
threatening  to  string  numbers  of  wires  to  be  charged  with  a  heavy 
voltage  of  electricity  from  one  tower  to  another  over  and  across 
the  mills  and  manufacturing  plant  of  the  plaintiffs.  The  ma- 
chinery and  implements  used  in  these  mills  are  largely  made  of 
steel,  a  substance  highly  attractive  to  electricity;  and  the  wires 
charged  with  high  voltage,  hanging  and  sagging  above  the  mill  and 
in  close  proximity  to  the  machinery,  will  render  it  almost  im- 
possible for  the  plaintiffs  to  continue  business  or  to  operate'  their 
mills.  The  danger  incident  to  the  breaking  of  wires,  and  their 
falling  upon  the  lumber,  shavings,  and  other  inflammable  sub- 
stances necessary  to  the  operation  of  the  plaintiffs'  business,  would 
increase  the  fire  risk  to  such  an  extent  as  to  make  the  cost  of  in- 
surance almost  prohibitive;  and  the  danger  and  apprehension  aris- 
ing from  working  under  wires  so  charged  would  render  it  almost 
impossible  to  secure  effective  labor  for  the  operation  of  the  mill. 
Moreover,  the  going  through  the  plaintiffs*  property,  in  the  erection, 
repairing,  and  maintenance  of  the  wires  of  the  defendant,  would  be 
a  constant  interference  with  the  operation  of  their  mill.  The 
injury  will  be  irreparable,  and  the  damages  of  a  character  which 
can  not  be  calculated  or  recovered.  The  defendant  is  attempting 
to  condemn  an  easement  or  right  of  way  over  the  plaintiffs'  prop- 
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erty,  and  has  served  notice  on  them  of  its  intention  so  to  do,  and 
that  the  hearing  before  the  assessors  will  be  had  on  the  15th  day 
of  June.  It  is  unnecessary  for  the  defendant  to  pass  over  the 
property  of  the  plaintiffs  in  order  to  establish  its  line  of  trans- 
mission, but  it  can  be  established  at  a  small  outlay  upon  a  right  of 
way  adjoining  that  property.  Under  the  statute  .the  defendant 
has  no  authority  to  condemn  a  right  of  way  so  as  to  interfere  with 
any  mill  or  factory  in  operation.  The  prayers  were,  that  the  de- 
fendant be  enjoined  from  further  prosecuting  or  carrying  on  any 
proceeding  for  the  condemnation  and  assessment  of  damages  for  an 
easement  or  right  of  way  over  the  property  of  the  plaintifiEs;  and 
that  "the  proceedings  instituted  within  the  jurisdiction  of  the  su- 
perior court  of  Habersham  county  by  the  Georgia  Railway  &  Power 
Company  and  now  pending,  for  the  condemnation  and  assessment 
of  damages  for  an  easement  or  right  of  way  for  its  power  line  over 
petitioners^  mill  and  mill  plant,  and  the  right  to  place  wires  and 
charge  them  with  electricity  over  petitioners^  four  acres  of  land  and 
upon  which  is  situated  petitioners'  mill  and  crate  factory,  be  stayed 
and  perpetually  enjoined.^'  A  rule  to  show  cause  and  a  temporary 
restraining  order  were  granted. 

The  defendant  denied  the  principal  allegations  on  which  the 
petition  was  based,  and  alleged  in  substance  as  follows:  On  Jan- 
uary 23,  1912,  the  defendant  purchased  from  Mrs.  Stribbling  for 
$250  a  complete  right  of  way  forty  feet  wide  across  her  prop- 
erty, and  received  a  conveyance  thereof.  It  has  been  informed 
that,  on  the  evening  before,  the  plaintiffs,  with  full  notice  of  the 
fact  that  Mrs.  Stribbling  had  sold  the  right  of  way  and  agreed  to 
make  a  conveyance  thereto,  obtained  from  her,  their  mother,  some 
sort  of  conveyance  of  the  strip  of  land  they  now  claim;  and  that 
this  was  done  for  the  purpose  of  committing  a  fraud  upon  the 
defendant,  and  in  effect  to  hold  up  the  development  and  harass 
and  "bleed"  the  defendant,  or  prevent  the  completion  of  its  tower 
line.  After  purchasing  the  right  of  way  from  Mrs.  Stribbling,  it 
proceeded  to  erect  towers,  and  completed  the  erection  of  the  line 
of  towers  without  placing  any  of  them  on  the  four  acres  now 
claimed  by  the  plaintiffs,  and  it  is  not  necessary  to  do  so ;  but  it  is 
necessary  to  string  a  line  of  wires  across  and  over  the  land  from 
one  tower  to  another.  In  doing  so  the  wires  will  be  about  40  feet 
from  the  ground,  out  of  the  way  of  any  mill,  machinery,  or  build- 
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ings  that  the  plaintiffs  now  have  upon  the  property,  and  will  in 
nowise  interfere  with  their  operation.  After  the  defendant  com- 
menced the  erection  of  its  power  line  from  Tallulah  Falls  to  At- 
lanta, and  after  a  large  part  of  it  was  completed,  and  after  the 
survey  had  been  completed,  the  plaintiffs  found  out  where  the  line 
would  cross  the  properly  of  their  mother,  and  undertook  to  move 
a  small  sawmill  to  one  side  of  the  right  of  way  or  tower  line ;  and 
the  defendant  is  informed  that  they  obtained  some  sort  of  con- 
veyance from  their  mother.  The  mill  and  machinery  were  not  in 
operation  at  the  time  the  defendant  purchased  the  right  of  way 
from  Mrs.  Stribbling,  and  the  com  mill  and  attachments  were  not 
received  and  located  until  after  the  towers  had  been  erected  and 
the  plaintiffs  were  familiar  therewith.  When  Mrs.  Stribbling  ex- 
ecuted the  deed  to  the  defendant,  she  stated  that  she  had  made  a 
deed  to  her  children  for  the  four  acres  on  the  preceding  day.  The 
mill  and  machinery  of  the  plaintiffs  are  not  directly  under  the 
place  where  the  line  of  wires  will  be  strung,  but  are  located  a 
considerable  distance  to  one  side,  and  the  wires  and  electric  current 
will  in  nowise  interfere  with  the  mill  and  machinery.  The  allega- 
tiotis  of  danger  to  the  mill  and  machinery  from  fire,  and  of  injury 
to  persons  or  properiy,  are  denied.  The  defendant  endeavored  to 
procure  by  contract  the  right  to  place  its  wires  over  the  property 
of  the  plaintiffs,  and  offered  $25  for  that  purpose ;  but  the  plaintiffs 
refused  to  negotiate  with  the  defendant  at  all,  or  to  make  any  sale 
or  contract  for  that  purpose,  but  informed  the  defendant  that  it 
could  not  procure  such  right  at  any  price ;  and  the  defendant  was 
therefore  forced  to  begin  condemnation  proceedings  in  order  to 
obtain  the  necessary  right  of  way.  It  has  commenced  proceedings 
for  that  purpose  and  notified  the  plaintiffs,  and  intends  to  proceed 
when  permitted  to  do  so  by  the  court.  It  will  only  cut  such  trees 
and  brush  or  remove  such  other  obstruction  as  may  now  or  here- 
after interfere  with  the  operation  of  its  transmission  line,  or  cause 
danger  thereto  by  falling  upon  the  wires.  The  line  of  towers  has 
been  constructed  as  nearly  straight  as  possible  between  Tallulah 
Falls  and  Atlanta;  and  to  place  the  line  around  the  four  acres  of 
the  plaintiffs  would  necessitate  making  four  bends  at  practically 
right  angles,  which  would  cause  a  heavy  strain  on  the  towers  and 
wires  and  subject  them  to  great  danger  of  breakage,  and  cause 
greater  danger  to  persons  and  property.     The  defendant  has  the 
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legal  nght  to  exercise  the  power  of  eminent  domain ;  and  if  it  were 
prevented  from  placing  its  wires  across  the  property  of  the  plain- 
tiffs, this  would  entirely  defeat  the  successful  transmission  of  elec- 
tricity from  its  power  plant  at  Tallulah  Palls  to  the  places  of  con- 
sumption. The  exception  in  the  act  of  1897  in  regard  to  a  mill  or 
factory  refers  to  a  mill  or  factory  in  operation  upon  some  water- 
course; and  the  legislature  did  not  intend  to  refer  to  any  mill  or 
factory  that  might  be  located  elsewhere  and  operated  by  steam. 
But  if  this  were  otherwise,  the  legislature  did  not  intend  to  permit 
persons,  after  having  found  out  the  location  of  a  water-power  plant 
and  where  the  line  for  the  transmission  of  power  is  being  located, 
to  erect  a  temporary  mill  directly  in  the  line  of  such  proposed  de- 
velopment for  the  purpose  of  "holding  up  and  bleeding"  the  con- 
demning company,  or  to  prevent  and  destroy  such  development  by 
using  the  exception  thus  made  in  the  statute  for  fraudulent  and 
illegal  purposes.  Any  damages  to  the  plaintiffs  can  be  estimated 
and  determined  in  the  condemnation,  proceeding.  The  tower  line 
has  been  secured  in  a  direct  line  for  almost  the  entire  distance  from 
Tallulah  Falls  to  Atlanta,  with  very  few  exceptions  in  each  county. 
Over  95  per  cent,  of  the  line  has  been  procured  and  paid  for,  and 
it  would  be  practically  impossible  for  the  defendant  at  this  time  to 
make  a  change  in  its  line. 

The  defendant  also  filed  a  demurrer.  The  hearing  upon  the 
application  for  injunction  took  place  on  July  20.  On  August  3, 
the  presiding  judge  passed  an  order  containing  the  following :  "  I 
have  concluded  as  follows:  1st,  that  I  have  no  discretion  in  the 
premises,  but  that  my  duty  is  plain.  2nd,  that  under  the  issue 
made  by  the  pleading  and  evidence  the  defendant  has  the  right  to 
proceed  with  its  statutory  condemnation  proceeding.  The  inter- 
locutory injunction  is  therefore  refused,  and  the  restraining  order 
heretofore  granted  is  dissolved.'^  Whereupon  the  plaintiflEs  ex- 
cepted. 

When  the  case  was  reached  in  the  Supreme  Court  it  was  sub- 
mitted on  briefs.  The  defendant  also  filed  a  motion  to  dismiss  thie 
writ  of  error,  on  the  ground  that  no  supersedeas  was  granted,  and 
the  condemnation  proceedings  had  been  carried  on  and  completed, 
the  right  of  way  condemned,  wires  strung  across  the  propert}',  the 
right  of  way  cleared  of  trees  and  underbrush,  "and  everything  has 
been  done  against  which  injunction  was  prayed;"  and  that  the 
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award  of  the  arbitrators  had  been  filed  and  the  amount  of  the  award 
deposited  with  the  clerk  of  the  superior  court,  and,  though  more 
than  ten  days  had  elapsed  after  the  deposit,  no  appeal  had  been 
entered.  In  the  original  brief  of  counsel  for  the  defendant  in  error 
on  the  motion  to  dismiss,  it  was  stated  that  "the  arbitrators  having 
been  chosen  and  hearing  had,  in  which  both  parties  were  present  by 
themselves  and  counsel,  evidence -introduced  and  argument  had,  and 
the  judgment  fixed  the  damages  at  $50,  and  the  money  tendered 
and  refused,  and  then  deposited  in  the  office  of  the  clerk  of  the 
superior  court,^'  etc.  Accompanying  this  motion  was  an  affidavit  of 
one  of  counsel  for  defendant  in  error  (W.  S.  Erwin,  Esq.)  to  the 
effect  that  after  the  refusal  of  the  injunction  "said  condemnation 
proceedings  were  duly  had  and  held,  resulting  in  an  award  of 
$50.00  as  damages,  by  said  assessors,  to  be  paid  to  the  said  G.  B. 
Stribbling  et  al.  for  said  right  of  way;  that  said  award  has  beer- 
returned  to  the  superior  court  of  Habersham  county,  and  the  money 
there  deposited  after  the  same  had  been  refused  by  the  said  6.  B. 
Stribbling  et  al.,  and  that  no  appeal  has  been  entered  from  said 
award  since  the  filing  of  the  same.  Deponent  further  says,  that 
after  said  condemnation  proceedings  were  had,  that  the  Georgia 
Railway  &  Power  Company  proceeded  in  accordance  with  its  said 
petition,  and  strung  its  said  wires  across  and  over  the  property  of 
the  said  G.  B.  Stribbling  et  al.,  cut  down  trees,  cleared  up  the 
right  of  way,  and  have  occupied  the  same  in  accordance  with  its 
said  condemnation  proceedings,  and  that  all  of  the  acts  and  things 
against  which  injunction  is  prayed  have  been  completed  and  fin- 
ished.^'  There  was  also  a  certificate  of  the  clerk  of  the  superior 
court,  dated  December  28,  1912,  that  the  return  of  the  assessors 
was  filed  in  his  office  on  August  24,  1912;  that  no  appeal  was 
taken ;  and  that  $50,  the  amount  of  the  award,  had  been  deposited, 
and  remained  subject  to  be  paid  over  to  G.  B.  Stribbling  et  al. 

In  reply  the  leading  counsel  for  the  plaintiffs  (Hon.  H.  S.  West, 
who  stated  that  he  was  the  sole  counsel  until  after  the  denial  of 
•  the  injunction,  and  that  he  alone -had  directly  communicated  with 
his  clients)  filed  an  affidavit  in  which  he  denied  that  there  had 
been  any  hearing  before  "arbitrators"  (assessors),  in  which  both 
parties  were  present  and  participated  by  themselves  and  counsel. 
He  stated,  that  he  sent  the  bill  of  exceptions  to  the  presiding  judge 
by  mail,  and  requested  a  supersedeas,  and  did  not  learn  till  some 
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time  thereafter  that  it  had  not  been  granted ;  that  he  expected  the 
judge  to  return  the  bill  of  exceptions  to  him,  but  some  days  later 
was  notified  by  the  clerk  of  the  court  to  which  the  case  was  re- 
turnable that  he  had  found  the  papers  in  his  oflSce,  and  that  the 
adverse  attorney  had  acknowledged  service  on  them ;  that  he  is  in- 
formed and  believes  that,  on  the  day  after  the  bill  of  exceptions 
was  signed,  his  clients  were  approached  to  appoint  an  arbitrator 
(assessor),  but  declined  to  do  so,  and  thereupon  the  company  ap- 
pointed as  arbitrator  (assessor)  for  his  clients  one  of  its  em- 
ployees ;  and  that  neither  the  aflBant  nor  his  associate  has  ever  taken 
part  or  acquiesced  in  "the  so-called  arbitration  or  award,'*  and  he 
denies  that  they  are  bound  thereby. 

At  a  later  date  counsel  for  the  defendant  sent  to  this  court  an 
additional  brief  on  the  motion  to  dismiss,  in  which  they  stated  that 
in  their  original  brief  they  had  inadvertently  stated  that  "both 
parties  were  present  by  themselves  and  counsel ;"  that  this  was  in- 
correct, as  none  of  the  plaintiflfe  or  their  counsel  attended  the  con- 
demnation proceedings ;  that  this  error  crept  into  the  brief  by  copy- 
ing a  brief  in  another  case,  and  they  desired  to  strike  from  their 
original  brief  the  words  quoted;  but  that  they  insisted  that  the 
condemnation  proceedings  were  legally  held,  arbitrators  (assessors) 
duly  chosen,  and  parties  duly  notified,  and  the  hearing  had  in  pur- 
suance of  the  notice  required  by  law.  Accompanying  this  ad- 
ditional brief  was  another  aflBdavit  of  the  same  counsel  who  had 
filed  the  original  aflSdavit  with  the  motion  to  dismiss.  He  deposed 
in  substance  as  follows:  The  condemnation  proceedings  were  be- 
gun on  May  30,  1912.  The  petition  to  enjoin  against  them  was 
filed  on  June  13,  and  the  injunction  denied  on  August  3.  On 
August  12,  the  ordinary  of  the  couniy  where  the  proceedings  were 
had  appointed  a  named  person  as  assessor  for  the  Stribblings,  and 
written  notice  was  given  to  the  original  attorney  for  them,  and  per- 
sonal notice  also  to  two  of  them,  who  were  named.  Another 
plaintiff  resided  out  of  the  State,  and  no  personal  notice  was  given 
to  him,  but  notice  was  given  to  his  attorney  that  the  condemnation 
proceedings  would  be  held  on  the  premises  on  August  24.  The 
three  arbitrators  went  first  to  the  residence  of  the  two  plaintiffs 
mentioned,  but  they  declined  to  go  with  the  arbitrators  upon  the 
premises,  though  requested  to  do  so.  The  assessors  then  went  upon 
the  premises  and  viewed  them,  heard  evidence,  and  made  their 
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award  of  fifty  dollars.  The  owners  refused  to  accept  that  sum,, 
and  it  was  deposited  with  the  clerk  of  the  superior  court  on  August 
29.  The  condemnation  proceedings  were  returned  and  filed  on 
August  24,  and  no  appeal  was  entered  therefrom.  After  the  award 
was  so  returned  and  the  money  so  deposited,  the  condemnor  pro- 
ceeded to  clear  off  the  right  of  way  and  string  wires  "in  accordance 
with  their  rights  secured  by  the  said  condemnation  proceedings." 
Counsel  for  the  plaintiffs  also  filed  an  additional  brief  and  ad- 
ditional aflBdavits  in  opposition  to  the  motion  to  dismiss.  G.  B. 
Stribbling  deposed  in  substance  as  follows :  He  repeated  the  denial 
that  parties  or  their  counsel  were  present  or  took  any  part  in  the 
"so-called  arbitration,^^  and  asserted,  on  the  contrary,  that  they 
considered  it  illegal  and  void,  and  declined  to  have  anything  to  do 
with  it.  The  bill  of  exceptions  was  signed  by  the  judge  on  August 
24,  as  deponent  was  informed.  (The  certificate  was  dated  August 
22,  and  the  entry  of  filing  was  dated  August  26.)  Deponents 
counsel  lived  in  Athens,  and  the  land  was  located  in  Habersham 
county,  75  or  80  miles  distant.  On  Saturday,  August  24,  "the 
arbitration"  (assessment)  took  place.  Neither  deponent  nor  any 
of  the  plaintiffs  selected  an  "arbitrator"  (assessor),  but  refused 
to  do  so.  The  company  thereupon  selected  and  had  appointed  a 
person  who,  deponent  is  informed  and  believes,  is  regularly  em- 
ployed by  it;  and  plaintiffs  have  since  learned  a  "so-called  arbitra- 
tion was  had."  Deponent  denied  the  statement  in  the  brief  ac- 
companying the  motion  to  dismiss  that  "the  company  then  pro- 
ceeded and  erected  towers  upon  this  property,  in  accordance  with 
the  proposed  condemnation  proceeding."  The  proposed  proceeding 
showed  on  its  face  that  no  towers  were  to  be  erected  on  this  prop- 
erty, and  none  have  been  so  erected.  The  injuries  complained  of 
by  the  plaintiffs  have  not  been  fully  completed.  While  some  wires 
have  been  strung  over  the  property,  not  all  of  the  wires  "contem- 
plated, and  that  can  be  and  will  be  done,  have  yet  been  strung ;"  and 
more  important  still,  none  of  the  wires  have  yet  been  charged  with 
electricity,  and  the  principal  apprehended  damage  was  the  sending 
of  a  high  voltage  of  electricity  over  wires  in  close  proximity  to  the 
mills  of  the  plaintiffs,  causing  danger  of  fire  from  breaking,  and 
interfering  with  the  mills  by  reason  of  the  menace  arising  from  this 
high  voltage  of  electricity  overhead,  and  the  interference  with  the 
employment  of  hands  which  will  arise  therefrom. 
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E.  S.  West,  E.  K.  Lumpkin,  and  E.  K.  Lumpkin  Jr,,  for  plain- 
tiflfs.    n.  H.  Dean  and  McMillan  &  Erwin,  for  defendant 

Lumpkin,  J.     (After  stating  the  foregoing  facts.) 

1.  The  motion  to  dismiss  the  writ  of  error,  on  the  ground  that 
since  the  injunction  was  refused,  and  with  no  supersedeas  granted, 
eY6r3rthing  has  been  done  against  which  injunction  was  prayed, 
must  be  denied.  The  rule  on  this  subject  is  clearly  stated  in  Tuells 
y.  Torras,  113  Ga.  691  (39  S.  E.  455),  thus:  "If  the  judge 
refuses  to  grant  an  injunction  to  prevent  the  commission  of  a 
given  act,  and  the  refusal  to  grant  the  injunction  is  brought  to 
this  court,  no  supersedeas  of  the  judgment  having  been  obtained, 
and  it  appears  to  the  satisfaction  of  the  court,  by  uncontroverted 
evidence,  that  the  act  sought  to  be  enjoined  has  been  completed,  the 
writ  of  error  will  be  dismissed.  If  an  issue  of  fact  is  raised  as  to 
this  matter  between  the  parties  to  the  case,  the  writ  of  error  will 
not  be  dismissed.*'  And  again:  "When  it  is  shown  prima  fade 
to  the  satisfaction  of  this  court  that  the  act  sought  to  be  enjoined 
has  been  completed,  and,  in  response  to  the  motion  to  dismiss, 
the  plaintiff  either  admits  the  existence  of  the  facts  as  claimed  by 
the  defendant  in  error,  or  fails  to  deny  the  existence  of  the  same, 
the  writ  of  error  will  be  dismissed.  But  when  the  eidstence  of  the 
fact  is  in  any  way  denied,  either  by  aflSdavit  of  the  party  or  his 
counsel,  or  by  statement  of  counsel  in  open  court,  the  motion  to 
dismiss  will  be  overruled.*' 

In  the  case  before  us  the  defendant  in  error  made  a  prima  facie 
showing  that  everything  had  been  done  against  which  injunction 
was  prayed.  But  the  counter-showing  tended  to  prove  that  every- 
thing against  which  injunction  was  prayed  had  not  been  fully  com- 
pleted. As  to  the  attempted  assessment  since  the  signing  of  the 
bill  of  exceptions,  the  evidence  seriously  attacks  its  validity,  both 
because  of  want  of  any  statutory  authority  therefor  and  also  because 
of  the  manner  in  which  it  was  sought  to  be  made.  If  it  was  invalid, 
this  might  furnish  ground  for  an  additional  prayer  for  injunction, 
but,  in  view  of  the  statements  and  counter-statements,  it  would 
hardly  be  ground  for  dismissing  the  writ  of  error.  Under  the  briefs 
and  aflBdavits,  the  plaintiffs  will  not  be  compelled,  by  dismissal  of 
their  writ  of  error,  to  waive  the  contention  that  the  attempted 
assessment  was  void,  and  submit  to  it  as  being  valid  by  appealing 
from  it  or  receiving  the  amount  awarded.    This  case  does  not  fall 
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within  any  of  those  relied  on  by  counsel  for  defendant  in  error. 
The  last  ease  on  the  subject  is  that  of  Moody  v.  Oeorgia  Railway 
£  Power  Co.,  ante,  102  (76  S.  E.  857),  where  other  cases  are  cited. 
There  (as  appears  from  the  record  on  file)  an  injunction  was 
sought  to  restrain  the  company  from  condemning  a  right  of  way  or 
easement  over  certain  lots,  not  on  the  ground  that  any  mill  or 
factory  was  involved  and  that  there  was  no  authority  to  condemn 
under  the  statute,  but  because  of  an  alleged  arbitrary  and  unnec- 
essary location,  and  damage  especially  to  a  hotel  property.  The 
injunction  was  denied,  and  exception  was  taken.  In  this  court  the 
case  was  submitted  on  briefs,  and  a  motion  to  dismiss  the  writ  of 
error  was  made  on  the  ground  that  everything  had  been  already 
done  against  which  injunction  was  prayed.  An  affidavit  and  cer- 
tificate of  the  clerk  were  filed  in  support  of  the  motion.  When  this 
court  reached  the  case  for  consideration,  after  examining  the  affi- 
davit and  certificate,  a  rule  was  issued  requiring  the  plaintiff  in 
error  to  show  cause  why  the  writ  of  error  should  not  be  dismissed. 
At  the  time  when  the  rule  was  returnable  no  response  to  it  was 
made,  and  there  was  no  traverse  or  denial  of  the  facts  stated  in  the 
aflBdavit  and  certificate.  The  writ  of  error  was  accordingly  dis- 
missed.   The  distinction  between  the  two  cases  is  apparent. 

2.  There  was  confiicting  evidence  in  the  case,  but  the  presiding 
judge  did  not  base  his  denial  of  an  injunction  upon  the  facts  in 
controversy,,  nor  did  he  pass  a  general  order  refusing  it.  He  ex- 
pressly stated  in  his  order  that  he  had  concluded  that  he  had  "no 
discretion  in  the  premises,^^  thus  negativing  any  discretionary  find- 
ing on  conflicting  evidence.  The  reason  urged  in  this  court  in 
support  of  this  statement  that  the  judge  had  no  discretion,  but  was 
obliged  to  deny  the  injunction,  was  that  the  exception  from  the 
right  of  condemnation  by  corporations  constructing  plants  for  gen- 
erating electricity  for  supplying  light,  heat,  or  power  to  the  public, 
contained  in  the  Civil  Code,  §  6242,  did  not  apply  to  a  mill  or 
factory  operated  by  steam,  but  only  to  one  in  operation  on  a  water- 
course. Sections  5240  to  5242  were  codified  from  the  act  of  1897. 
Section  5240  is  as  follows:  "Any  corporation  or  individual  own- 
ing or  controlling  any  water-power  in  this  State,  or  location  for 
steam  plant  hereinafter  mentioned,  and  operating  or  constructing 
or  preparing  to  construct  thereon  a  plant  or  works  for  generating 
electricity  by  water  or  steam-power,  to  be  used  for  the  purpose  of 
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lighting  towns  or  cities,  or  supplying  motive  power  to  railroads  or 
street-car  lines,  or  supplying  light,  heat>  or  power  to  the  public, 
shall  have  the  right  to  purchase,  lease,  or  condemn  rights-of-way  or 
other  easements  upon  the  lands  of  others  in  order  to  run  lines  of 
wires,  maintain  dams,  flow-back  water,  or  for  other  uses  necessary 
to  said  purposes,  upon  first  paying  just  compensation  to  the  owners 
of  the  land  to  be  affected."  Section  5242  is  as  follows:  "The 
power  given  under  the  two  preceding  sections  shall  not  be  used  to 
interfere  with  any  mill  or  factory  actually  in  operation.*'  It  will 
be  observed  that  the  first  section  quoted  confers  the  right  of  con- 
demnation, not  only  on  persons  owning  or  controlling  "any  water- 
power  in  this  State,'*  but  also  on  those  owning  or  controlling  a 
"location  for  steam  plant  hereinafter  mentioned,**  and  operating 
or  constructing  or  preparing  to  construct  thereon  "a  plant  or  works 
for  generating  electricity  by  water  or  steam-power,**  to  be  used  as 
there  described.  And  by  the  second  section  it  is  declared  that  the 
power  given  shall  not  be  used  to  interfere  with," any  mill  or  factory 
actually  in  operation.**  It  has  frequently  been  held  that  acts  con- 
ferring powers  of  this  character  upon  individuals  or  corporations, 
being  in  derogation  of  common  right,  are  to  be  strictly  construed. 
Carr  v.  Georgia  Railroad  £c.  Co,,  1  Oa.  524 ;  Young  v.  McKenzie, 
3  Oa.  31  (3),  40 ;  Justices  of  the  Inferior  Court  v.  Oriffin  &c.  Plank 
Road  Co,,  9  Qa.  475;  Alabama  Cheat  Southern  Railroad  v.  Oilbert, 
71  Ga.  591;  Frank  v.  City  of  Atlanta,  72  Ga.  428  (2),  432.  No 
good  reason  is  suggested  to  us  for  holding  that,  in  conferring  the 
power  of  condemnation,  persons  operating  plants  either  by  water  or 
steam-power  are  included,  but,  in  protecting  other  mills  or  factories 
in  actual  operation,  the  legislature  protected  only  those  operated 
by  water-power.  There  is  nothing  in  the  act  to  indicate  that  the 
legislative  purpose  to  protect  mills  and  factories  in  actual  operation 
was  limited  to  those  run  by  water.  The  language  is  broad  enough 
to  include  both  classes;  and  there  is  nothing  to  show  that  the  l^s- 
lature  meant  less. 

The  decision  in  the  case  of  Nolan  v.  Central  Georgia  Power  Co,, 
134  Ga.  201  (67  S.  E.  656),  does  not  conflict  with  this  ruling.  The 
question  decided  in  that  case,  in  the  second  headnote,  was  whether 
the  power  to  condemn  land  to  "flow-back  water,**  conferred  by  the 
act  of  1897  (Civil  Code,  §  5240  et  seq.),  included  the  right  to 
condemn  lands  which  might  contain  a  water-power  not  in  actual 
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use.  The  question  being  considered  was  stated  on  page  203.  In 
discussing  this  point  in  the  opinion,  it  was  said  (referring  to  what 
is  now  §  5242  of  the  Civil  Code) :  "This  section  would  be  with- 
out meaning  or  applicability  unless  the  act  intended  to  give  the 
power  to  back  water,  except  where  it  interfered  with  a  mill  or 
factory  in  actual  operation.*'  "Applicability"  to  what?  Palpably 
to  the  facts  of  the  case  being  considered,  or  similar  circumstances ; 
not  to  some  entirely  different  case,  or  imaginary  circumstances 
wholly  irrelevant  to  the  case  then  in  hand.  Language  of  a  dis- 
cussion must  be  considered  in  the  light  of  the  question  being  dis- 
cussed, and  a  sentence  should  not  be  wrenched  from  its  context  and 
used  as  proof  of  a  wholly  different  proposition. 

3.  Much  of  the  brief  of  counsel  for  defendant  in  error  was 
devoted  to  contentions  that  the  evidence  showed  that  the  line  of 
towers  and  the  wires  were  not  near  enough  to  the  machinery  of  the 
plaintiffs  to  cause  interference  therewith;  that  one  who  erects  a 
mill  with  knowledge  and  in  the  face  of  an  approaching  public  im- 
provement, not  bona  fide,  but  for  the  purpose  of  obstructing  or 
preventing  condemnation,  is  not  entitled  to  the  benefit  of  the  stat- 
utory exemption;  and  that  a  person  could  not,  after  ascertaining 
that  a  line  of  wires  would  pass  over  his  property,  remove  a  portable 
mill  from  another  part  of  it  so  as  to  occupy  the  proposed  right  of 
way  of  the  line  about  to  be  erected,  and  obstruct  it,  and  then  obtain 
an  injunction  to  restrain  interference  with  such  a  mill.  Without 
determining  the  questions  of  law  or  fact  involved  in  these  conten- 
tions, it  is  sufficient  to  say  again  that  the  presiding  judge  evidently 
did  not  base  his  judgment  upon  them,  or  upon  the  confiicting  evi- 
dence, but  upon  the  theory  that  he  had  "no  discretion  in  the  prem- 
ises.** As  he  determined  the  case  on  an  erroneous  view  of  the  law, 
binding  him,  as  he  apparently  thought,  upon  a  single  point,  the 
case  is  returned  with  direction  that  it  be  reheard  upon  its  merits. 
Judgment  reversed,  with  direction.    All  the  Justices  concur. 
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Williams  v.  The  State. 

EvANSy  p.  J.  1.  The  evidence  did  not  warrant  an  instruction  on  the  law 
of  voluntary  manslaughter. 

2.  Where  the  legal  principles  embodied  in  the  Penal  Code,  §  70,  relating 
to  the  law  of  self-defense,  were  contained  in  an  instruction  concretely 
applying  these  principles  to  the  facts  of  the  case,  a  new  trial  is  not 
required  because  the  court  failed  to  give  further  instructions  on  the 
law  of  self-defense,  in  the  statutory  language. 

3.  Where  testimony  relating  to  a  dying  declaration  of  the  decedent  is 
^"^ceived  in  evidence,  and  no  objection  is  made  thereto,  it  is  not  error  for 
the  court  to  give  in  charge  to  the  jury  the  legal  principles  applicable  to 
dving  declarations. 

4.  The  evidence  was  sufficient  to  support  the  verdict. 

Judgment  affirmed.    All  the  Justices  concur. 
April  16,  1913. 

Indictment  for  murder.  Before  Judge  Parker.  Charlton  su- 
perior court.    December  28,  1912. 

IF.  B.  Oibbs  and  Wilson,  Bennett  &  Lambdin,  for  plaintiff  in 
error.  T.  S.  Felder,  attorney-general,  and  M.  D.  Dickerson,  solxc' 
itor-general,  contra. 


GILREATH  v.  GARRETT. 

Whether  the  defendant  in  error  was  entitled  to  the  partition  of  certain 
lands  depended  upon  the  construction  of  a  certain  deed;  and  it  appear- 
ing that  the  construction  placed  upon  the  deed  by  the  court  below  was 
the  proper  one,  the  judgment  giving  effect, to  that  construction  and  ad- 
judging that  the  land  be  partitioned  as  prayed  will  be  affirmed. 
April  17,  1913. 

Partition.  Before  Judge  Maddox.  Walker  superior  court.  Jan- 
aary  26,  1912. 

Elsie  Garrett  filed  her  petition  for  partition  of  certain  land. 
Temperance  Gilreath  filed  objections.  The  petitioner  based  her 
claim  of  fee-simple  title  to  an  undivided  half  interest  in  the  lands 
upon  the  following  deed : 

"Georgia,  Walker  County.  This  indenture,  made  this  26th  dar 
of  October,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  nine,  between  N.  H.  Gilreath  of  the  State  of  Georgia  and 
county  of  Walker,  of  the  first  part,  and  M.  D.  Gilreath  and  Elsie 
Garrett  of  the  State  of  Georgia  and  county  of  Walker,  of  the  second 
part,  witnesseth :    That  the  said  party  of  the  first  part,  for  and  in 
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consideration  of  the  sum  of  five  dollars  and  the  natural  love  and  af- 
fection he  has  for  his  said  son  and  daughter,  in  hand  paid  at  and  be- 
fore the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  has  granted,  bargained,  sold,  and  conveyed, 
and  by  these  presents  does  grant,  bargain,  sell,  and  convey  unto  the 
said  parties  of  the  second  part,  their  heirs  and  assigns  [the  land  de- 
scribed]. The  conditions  of  the  above  gift  and  deed  is  that  said 
M.  D.  Gilreath  is  to  maintain  and  support  me  during  my  natural 
life  and  also  support  my  son,  DeWitt  Gilreath,  until  he  arrives  at 
the  age  of  16  years,  and  also  to  give  him  one  yearns  schooling;  and 
at  my  death  the  above  land  is  to  vest  and  belong  absolutely  to  said 
M.  D.  Gilreath.  I  also  further  sell  and  give  to  my  said  son,  M.  D. 
Gilreath,  all  other  property  of  whatever  nature  and  kind  on  hand 
at  my  death  in  fee  simple  and  without  any  reservations  whatever. 
To  have  and  to  hold  the  said  bargained  premises,  together  with  all 
and  singular  the  rights,  members,  and  appurtenances  thereof,  to 
the  same  being,  belonging,  or  in  anywise  appertaining,  to  the  only 
proper  use,  benefit  and  behoof  of  him  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  forever  in  fee  simple.  And  the  said 
party  of  the  first  part,  for  himself,  his  heirs,  executors  and  admin- 
istrators, will  warrant  and  forever  defend  the  right  and  title  to  the 
above-described  property  unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  against  the  lawful  claims  of  all  persons  whom- 
soever. In  witness  whereof  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  aflBxed  his  seal,  the  day  and  year  first 
above  written.*^     (Properly  executed  by  N.  H.  Gilreath.) 

The  judge  rendered  judgment  that  the  petitioner  was  the  owner 
in  fee  simple  of  an  undivided  half  interest  in  the  land  in  which 
partition  was  sought,  and  directed  a  sale  of  the  land  and  a  division 
of  the  proceeds.    The  respondent  excepted. 

J,  E.  Rosser  and  W.  M,  Henry,  for  plaintiff  in  error. 

Pavi  D.  Wright  and  Denny  £  Wright,  contra. 

Beck,  J.  (After  stating  the  foregoing  facts.)  Whether  or  not 
the  decision  of  the  court  below  was  correct,  which  adjudicated  that 
the  petitioner  was  the  owner  in  fee  simple  of  an  undivided  half 
interest  in  the  land  described  in  the  above  deed,  depends  entirely 
upon  the  legal  construction  of  that  deed.  Whether  or  not  the  deed 
will  bear  the  construction  so  given  by  the  trial  court  is  the  sole 
question  involved  in  the  case.    Clearly  in  the  granting  clause  of 
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the  deed  a  half  undivided  interest  in  the  land  in  controversy  is 
conveyed  to  Elsie  Garrett,  the  defendant  in  error.  Are  there  any 
conditions  or  limitations  imposed  by  the  subsequent  clauses  in  the 
deed?  Or  does  any  of  the  language  employed  in  any  of  the  sub- 
sequent clauses  manifest  a  clear  intention  to  impose  a  condition 
upon  or  to  limit  or  defeat  the  right  and  title  as  set  forth  in  the 
granting  clause?  If  there  is  such  language,  the  instrument  must 
be  so  construed  as  to  give  effect  to  language  making  clear  the  in- 
tention of  the  grantor,  notwithstanding  any  conflict  between  it  and 
the  language  of  any  preceding  clause  in  the  conveyance.  For  it  is 
a  rule  guiding  us  in  the  interpretation  of  deeds,  as  well  as  of 
ordinary  contracts,  that  "the  cardinal  rule  of  construction  is  to 
ascertain  the  intention  of  the  parties.  If  that  intention  be  clear, 
and  it  contravenes  no  rule  of  law,  and  sufficient  words  be  used  to 
arrive  at  the  intention,  it  shall  be  enforced,  irrespective  of  all 
technical  or  arbitrary  niles  of  construction.'*  Huie  v.  McDanid, 
105  Oa.  319  (31  S.  E.  189) ;  Civil  Code,  §  4266.  But  there  is 
another  rule  of  construction  which  must  not  be  ignored ;  and  that 
is,  that  all  parts  of  an  instrument,  the  proper  construction  of 
which  is  sought,  should  be  given  effect  and  upheld,  if  that  be  pos- 
sible. Applying  both  these  niles  of  construction  to  the  deed  in 
question,  we  have  reached  the  same  conclusion  as  that  reached  by 
the  court  below.  The  portions  of  the  instrument  under  consider- 
ation following  the  granting  clause  do  not  so  clearly  show  an  in- 
tention upon  the  part  of  the  grantor  to  impose  conditions  or  limi- 
tations upon  the  estate  first  granted  to  Elsie  Garrett  as  to  require, 
in  obedience  to  the  cardinal  rule  of  construction  which  we  have 
just  stated,  that  we  should  hold  that  the  conditions  or  covenants 
created  by  that  portion  of  the  deed  inmiediately  following  the  de- 
scription of  the  land  conveyed  affect  the  half  undivided  interest  in 
the  land  granted  to  Elsie  Garrett.  Clearly  what  are  termed  "con- 
ditions of  the  gift  and  deed,**  whether  they  be  conditions  or  cove- 
nants, affect  the  interest  taken  by  M.  D.  Gilreath;  and  we  are  of 
the  opinion  that  they  affect  that  interest  alone.  The  "conditions'* 
in  the  deed  were  to  be  performed  by  M.  D.  Gilreath  alone;  and  it 
is  perfectly  consistent,  in  view  of  that  fact,  to  hold  that,  as  the 
performance  of  the  conditions  was  to  be  by  M.  D.  Gilreath  and  the 
language  in  the  granting  clause  gives  an  imconditional  estate  to 
Elsie  Garrett,  the  conditions  affected  only  the  party  who  was  to 
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perform.  This  construction  is  somewhat  strengthened  by  a  con- 
sideration of  the  other  portions  of  the  deed,  wherein  it  is  recited 
that  the  grantor  gives  to  his  son,  M.  D.  Gilreath,  at  the  death  of 
the  grantor,  all  other  property  of  whatever  nature  and  kind  in 
fee  simple  and  without  any  reservation  whatever;  and  in  the 
habendum  and  tenendum  clause  tod  in  the  warranty  clause  refer- 
ence is  made  only  to  the  interest  of  the  son,  M.  D.  Gilreath,  and  not 
to  the  interest  of  the  daughter,  Elsie  Garrett;  which  seems  to 
indicate  that  in  the  granting  clause,  which  conveyed  to  his  daugh- 
ter, Elsie  Garrett,  without  condition  or  limitation,  the  grantor 
made  final  disposition  of  that  interest  in  his  property  which  he 
intended  "to  give  to  his  daughter,  and  in  subsequent  portions  of  the 
deed  dealt  only  with  the  interest  in  his  property  which  he  intended 
to  give  to  his  son,  M.  D.  Gilreath. 

Judgment  affirmed.    All  the  Justices  concur. 


Benson  et  al.  v.  Marietta  Fertilizer  Company. 

Fish,  C.  J.  Upon  the  trial  the  court  refused  to  allow  an  amendment 
offered  to  the  answer,  setting  up  new  facts  and  a  defense  of  which  no 
notice  had  been  given  by  the  original  answer.  There  was  no  affidavit 
accompanying  the  proposed  amendment,  as  required  by  the  Civil  Code, 
i  5640,  to  the  effect  that  at  the  time  of  filing  the  original  answer  the 
defendants  did  not  omit  the  new  facts  or  defense  set  out  in  the  offered 
amendment  for  the  purpose  of  delay,  and  that  the  amendment  was  not 
offered  for  delay.  The  record  fails  to  show  upon  what  ground  the  court 
refused  to  allow  the  amendment.    Held: 

1.  Even  if  the  amendment  were  otherwise  good,  there  was  no  abuse  of 
discretion  in  disallowing  it,  in  the  absence  cl  an  affidavit  as  provided 
for  by  the  code  section  above  cited. 

2.  There  was  no  conflict  in  the  evidence  on  any  material  point  in  the  ease, 
and  the  evidence  introduced,  with  all  reasonable  deductions  or  infer- 
ences therefrom,  demanded  the  verdict  directed  by  the  court. 

Judgment  affirmed.    All  the  Justices  oonour. 
Afbil  17,  1913. 

Complaint  for  land.     Before  Judge  Bean.     Douglas  superior 

court    December  12, 1911. 

J.  8.  James  and  Roberts  &  Hutcheson,  for  plaintifiEs  in  error. 

2).  W.  Blair,  B.  T.  Frey,  and  TF.  A.  James,  contra. 
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Caklton  V.  Seaboard  Aib-Linb  Railway. 

Beck,  J.  It  appearing  from  the  petition  In  this  case  and  the  bill  of  ex- 
ceptions to  the  refusal  of  an  interlocutory  injunction  that  a  judgment 
refusing  injunctive  relief  alone  is  complained  of,  and  it  further  ap- 
pearing that  no  supersedeas  was  granted  upon  the  refusal  of  injunction 
in  the  court  below,  and  that  the  acts  against  which  an  injunction  was 
:  sought  have  been  performed  and  completed,  which  facts  have  been  made 
duly  to  appear  to  this  court  and  are  not  controverted  by  the  plaintiff 
in  error,  the  writ  of  error  will  be  dismissed.  Moody  v.  Georgia  Ry,  d 
Power  Co,,  139  Ga.  102   (76  S.  £.  857),  and  cases  there  cited. 

Writ  of  error  dismissed.    AU  the  Justices  concur, 
Apml  17,  1913. 

Petition  for  in  junction ;  from  Polk.    Motion  to  dismiss. 

Mundy  &  Mundy,  for  plaintiff. 

Tf.  0.  Loving  and  E,  S,  Ault,  for  defendant. 


Sharp  r.  Bursox. 


Atkinson,  J.  1.  Considered  in  the  light  of  the  evidence  and  entire  charge, 
there  was  no  merit  in  any  of  the  grounds  of  the  amended  motion  for 
new  trial,  which  complained:  (a)  that  the  verdict  was  contrary  to 
certain  portions  of  the  charge;  (b)  that  after  charging  as  specifically 
requested,  the  judge  erroneously  qualified  the  charge;  (c)  that,  though 
not  requested  in  writing,  the  judge  omitted  to  charge  in  certain  respects. 

2.  Under  application  of  the  principles  announced  in  the  decision  of  this 
case  when  it  was  before  this  court  on  a  former  occasion  {Bursonw  Stone 
d  Co,,  135  Oa.  115,  68  S.  E.  1038),  the  evidence  was  suflicient  to  sup- 
port the  verdict.  Judgment  affirmed.    All  the  Justices  concur. 
Apbil  17,  1913.   . 

Complaint.     Before  Judge  Freeman.     Carroll  superior  court. 

Ublj  16,  1912. 

W,  F.  Brown,  for  plaintiff  in  error. 

8.  Holdemesa  and  W.  C.  Wright,  contra. 


Matob  and  Aldermen  op  Milledgeville  v.  Stembridqe. 

Evans,  P.  J.  1.  Where  a  plaintiff  sues  a  municipality  for  negligently 
diverting  water  upon  premises  used  by  him  as  a  lumber  yard  and  a 
place  for  conducting  a  business  of  selling  lumber  and  builder's  supplies, 
and  one  of  the  items  of  damages  claimed  is  a  gross  sum  alleged  to 
have  been  expended  in  filling  up  the  ditches  caused  by  the  overflow  of 
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water,  so  that  the  premises  could  be  restored  to  the  former  condition 
and  use,  such  allegations  are  not  open  to  special  demurrer  on  the 
ground  that  the  character  of  the  washes,  the  necessity  for  repairs,  and 
the  various  items  of  payment  should  be  more  specifically  stated. 

2.  Where  a  municipality  constructs  a  sewer  in  an  open  drain  in  a  street, 
which  hitherto  has  been  sufficient  to  carry  off  the  surface-water,  and 
by  reason  of  the  construction  of  the  sewer  the  surface-water  is  diverted 
upon  the  premises  of  an  owner  of  abutting  property,  to  the  injury  and 
damage  thereof,  a  cause  of  action  arises.  Langley  v.  City  Council  of 
Augusta,  118  Qa.  591  (45  S.  E.  486,  98  Am.  St.  R.  133) ;  Mayor  dc.  of 
Albany  v.  Sikes,  94  Ga.  30  (20  S.  E.  257,  26  L.  R.  A.  663,  47  Am.  St. 
R.  132). 

3.  In  actions  ex  delicto  the  jury  may  allow  interest  as  part  qf  the  damages. 
If  interest  is  allowed  it  is  not  recoverable  eo  nomine,  and  the  verdict 
should  express  the  damages  in  an  aggregate  sum.  But  verdicts  are  to 
be  given  a  reasonable  intendment;  and  where  the  jury  return  a  verdict 
in  an  ex  delicto  action  for  the  plaintiff  in  ''the  sum  of  $200  principal, 
interest  $47.82,  making  principal  and  interest  $247.82,"  it  will  be  up- 
held as  a  finding  for  $247.82  damages.  W.  d  A.  R.  Co.  V.  Brown,  102 
Oa.  13  (29  S.  E.  130) ;  T.,  T.  d  G.  Ry,  Co.  v.  Butler,  4  Ga,  App,  191 
(60  S.  E.  1087). 

4.  The  charge  of  the  court  was  comprehensive,  and  fairly  submitted  the 
issues,  and  was  not  open  to  any  of  the  criticisms  made  upon  it.  The 
evidence  authorized  the  verdict,  which  has  the  approval  of  the  trial 
judge;  and  no  sufficient  reason  is  made  to  appear  why  a  new  trial 
should  be  granted.  Judgment  affirmed.    All  the  Justices  concur, 

April  17,  1913. 

Action  for  damages.     Before  Judge  J.  B,  Park.     Baldwin  su- 
perior court.    March  19,  1912.  • 
Livingston  Kenan,  for  plaintiff  in  error. 
Allen  &  Pottle,  contra. 


MAETIN  v.  GAISSEET,  executor. 

Where  application  was  filed  by  a  widow,  under  sections  4041  and  4042  of 
the  Civil  Code,  for  a  second  twelve  months'  support  for  herself,  and  on 
the  trial  of  the  case  it  appeared  that  there  were  debts  to  pay  by  the 
estate  of  the  testator  by  virtue  of  whose  will  the  estate  was  being  kept 
together,  it  was  not  error  for  the  trial  judge  to  direct  a  verdict  for 
the  executor  against  whom  the  application  was  filed. 
April  17,  1913. 

Application  for  year's  support.  Before  Judge  J.  B.  Park.  Mor- 
gan superior  court.    March  8,  1912. 

Zach  Martin  died  in  1907,  leaving  a  will  and  naming  J.  H. 
Gaissert  as  executor,  who  qualified  as  such.    The  testator  left  his 
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wife,  the  plaintiff  in  error  here,  and  their  son,  Steven  B.  Martin, 
as  his  only  heirs  at  law  and  legatees  under  his  will.  After  the 
probate  of  the  will  in  solemn  form,  the  widow  made  application 
for  a  year's  support,  and  she  was  awarded  the  sum  of  $2,300,  which 
was  paid  by  the  executor.  The  executor  removed  the  administra- 
tion of  the  estate  from  Fulton  county,  where  the  testator  died  and 
where  the  will  was  probated  and  the  first  twelve  months'  support 
was  granted,  to  Morgan  county,  the  place  of  his  residence.  There 
the  widow  applied  for  a  second  year's  support,  to  which  appli- 
cation the  executor  filed  a  demurrer  and  a  caveat.  The  widow  was 
awarded  as  a  second  year's  support  the  sum  of  $1,000.  Both 
parties  appealed  from  this  award  to  the  superior  court,  by  consent. 
On  the  trial  of  the  case  the  plaintiff  introduced  in  evidence  certi- 
fied copies  of  the  will  and  of  the  inventory  and  appraisement,  the 
latter  showing  the  estate  to  have  been  appraised  at  about  $27,000. 
The  testimony  for  the  widow  tended  to  show  that  she  had  been 
paid  the  sum  of  $2,300  as  the  first  year's  support,  and  that  it  re- 
quired the  whole  of  this  amount  to  meet  her  necessary  expenses 
for  that  year.  The  second  year  her  health  had  improved  some- 
what, and  it  required  $1,200  for  her  support  for  the  second  year, 
and  that  was  the  year  the  second  application  was  made.  On 
cross-examination,  she  testified  that  she  had  brought  suit  in  Mor- 
gan superior  court  against  the  executor  to  recover  $2,058.37  which 
the  testator  had  collected  for  her  in  1906  and  deposited  in  bank  in 
his  own  name  and  never  paid  to  her,  and  that  suit  is  still  pending 
in  court.  Also  her  suit  against  J.  H.  Gaissert,  executor,  and 
Steven  B.  Martin,  for  cancellation  of  a  deed  to  certain  realty  in 
Atlanta,  and  for  the  rents  thereof,  was  filed  in  Morgan  superior 
court  on  March  28,  1910,  which  is  still  pending. 

The  material  portions  of  the  will  are  as  follows:  "Item  Second. 
I  give  and  bequeath  to  my  wife,  Mollie  0.  Martin,  three  thousand 
($3,000.00)  dollars  insurance  in  the  0.  R.  C,  having  already  given 
her  six  thousand  ($6,000.00)  dollars;  also  my  personal  property, 
except  one  diamond  ring  once  the  property  of  my  deceased  daugh- 
ter. Item  Third.  I  will  and  direct  that  all  the  net  income  of  my 
real  estate,  including  notes  and  moneys,  be  equally  divided  be- 
tween my  wife,  Mollie  0.  Martin,  and  my  son,  Steven  B.  Martin, 
my  wife  to  receive  her  part  of  the  income  as  fast  as  collected 
during  her  natural  life.     Item  FourtL     I  direct  that  the  part 
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my  son  is  to  receive  be  held  in  trust  by  my  executor,  unless  my 
son  become  helpless  and  in  want  of  the  necessities  of  life ;  then  my 
executor  shall  use  his  own  discretion  as  to  his  condition,  and  no 
other  person  to  be  cared  for  or  receive  any  benefit  through  or  on 
account  of  my  son  Steven  B.  Martin.  Item  Fifth.  I  will  and 
direct  that  my  executor  hold  my  estate  together  during  my  beloved 
wife's,  MoUie  0.  Martin,  natural  life.  In  case  of  her  death  before 
ten  years  from  date  of  this  will,  I  desire  that  my  estate  be  held  in 
trust  till  February  11th,  1916,  then  it  shall  be  vested  in  and  be- 
come the  property  in  fee  simple  to  my  son  Steven  B.  Martin.'^ 
The  defendant  testified  that  he  paid  all  of  the  debts  of  the  estate 
of  Zach  Martin  before  the  end  of  the  year  1908,  and  that  he  was 
holding  the  estate  of  the  testator  as  directed  in'  Item  5  of  his 
will.  At  the  close  of  the  testimony  the  court  directed  a  verdict 
for  the  defendant,  on  which  ruling  the  plaintiff  assigned  error. 

F.  C.  Foster,  E.  W.  Butler,  and  Westmoreland  Brothers,  for 
plaintiff.    8.  H.  Sibley  and  George  &  Anderson,  for  defendant. 

Hill,  J.  The  right  to  a  second  year's  support  allowed  to  a 
widow  out  of  the  estate  of  her  deceased  husband  is  a  statutory 
right,  and  can  be  obtained  only  by  conforming  to  the  condition 
of  the  statute.  The  Civil  Code,  §  4041,  provides  for  the  setting 
apart  of  a  year's  support  to  a  widow,  or  to  a  widow  and  minor 
child  or  children,  or  to  a  minor  child  or  children  only,  and  is 
ranked  among  the  expenses  of  administration,  to  be  preferred  be- 
fore all  debts  other  than  the  exceptions  made  in  sections  4048 
to  4050,  inclusive.  By  section  4042  a  second  year's  support 
may  be  had  by  the  widow,  provided  she  comes  within  the  terms 
of  that  statute.  One  of  the  prerequisites  is,  that  "there  are  no 
debts  to  pay."  It  becomes  material  to  inquire,  therefore,  whether 
there  are  "debts  to  pay"  in  this  case.  The  evidence  shows  that  the 
widow  herself  has  filed  suits  against  the  estate,  amounting  to 
several  thousand  dollars,  for  money  claimed  to  be  due  her  by  the 
estate.  It  can  not  be  held,  at  least  at  the  instance  of  one  asserting 
herself  to  be  a  creditor  of  the  estate,  that  under  these  circumstances 
there  are  "no  debts  to  pay."  It  certainly  was  not  the  intention 
of  the  statute  to  allow  the  widow,  or  widow  and  minor  child  or 
children,  or  minor  child  and  children  only,  while  there  is  pending 
litigation  against  the  estate,  by  repeated  applications  year  after' 
year,  to  exhaust  the  estate  and  thus  defeat  the  purpose  of  the 
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will  of  the  testator.  It  will  be  bome  in  mind  that  this  is  not  a 
case  of  intestacy  and  pending  litigation,  where  the  estate  is  to  be 
kept  together  nntil  the  litigation  ends,  or  for  other  reasons.  But 
this  is  a  case  where  the  testator  has  provided  by  will  for  the  support 
of  his  widow.  By  the  3d  item  of  his  will  he  directs  "that  all  the 
net  income  of  my  real  estate,  including  notes  and  moneys,  be 
equally  divided  between  my  wife,  MoUie  0.  Martin,  and  my  son, 
Steven  B.  Martin,  my  wife  to  receive  her  part  of  the  income  as 
fast  as  collected  during  her  natural  life.*^  The  plaintiff  in  error  has 
already  had  one  year's  support,  amounting  to  $2,300.  The  first 
year's  support  is  intended  for  the  purpose  of  providing  for  the 
necessities  of  the  decedent's  family  for  twelve  months,  within  which 
time  the  executor  is  required  to  collect  the  debts  due  to  the  estate 
and  assent  to  and  turn  over  the  legiicies  devised  by  the  will.  The 
record  in  the  present  case  shows'  that  the  income  from  the  property 
devised  in  item  3  of  the  testator's  will  has  been  turned  over  to  the 
widow.  Whether  this  amount  is  suflScient  for  her  support  is  not 
for  our  decision.  But  to  hold  that  it  is  not,  and  that  a  year's 
support  can  be  set  aside  year  after  year,  and  thus  exhaust  the  es- 
tate, would  be  to  set  aside  her  husband's  will,  as  said  by  Mr. 
Justice  Simmons  in  the  case  of  Hill  v.  Lewis,  91  Oa.  796  (18  S.  E. 
63).  In  that  case,  pp.  798-799,  he  said:  "To  allow  a  widow 
.  to  have  the  whole  property  set  apart  to  her  as  a  support 
for  all  the  years  she  has  lived  on  it,  would  be  to  allow  her  to  set 
aside  her  husband's  will  of  her  own  volition,  and  to  deprive  the 
remaindermen  of. the  provision  left  for  them  by  their  father.  We 
are  sure  the  law  will  not  authorize  such  a  proceeding."  The  effect 
of  such  policy  would  be  to  consume  the  whole  estate  before  final 
distribution,  which  was  never  contemplated  by  the  lawmakers,  or 
by  the  testator. 

But  it  is  insisted  that  under  the  ruling  in  the  case  of  Woodbridge 
7.  Woodbridge,  70  Oa.  733,  although  there  are  debts  to  pay,  if  there 
is  stUl  enough  left  over  of  the  estate  to  supply  the  widow's  wants, 
she  should  be  paid  her  second  year's  support.  The  argument  is, 
that  the  question  at  last  is  between  the  widow  and  the  creditors  of 
the  estate.  This  view  leaves  entirely  out  of  consideration  legatees 
and  remaindermen  under  the  will,  who  certainly  have  rights— to 
say  nothing  of  the  testator's  intention.  If  no  one  were  interested 
but  the  widow  and  the  creditors  of  the  estate,  this  position  might 
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be  tenable,  and  especially  when  the  widow  was  both  the  applicant 
for  the  yearns  support  and  the  creditor,  as  in  the  present  case;  but 
it  leaves  entirely  out  of  consideration  the  testamentary  scheme  and 
those  who  are  interested  as  legatees  or  remaindermen  under  the  will. 
It  is  further  insisted  that  this  court  held  in  the  Woodbridge  case, 
supra,  that  the  widow  need  not  allege  in  her  application  that  there 
are  no  debts  to  be  paid,  as 'that  would  be  a  matter  of  defense.  We 
have  examined  the  Woodbridge  case,  including  the  original  record, 
and  what  was  there  said  to  the  eflEect  that  "if  the  estate,  under  the 
facts,  should  prove  sufficient  to  pay  oflE  the  debts  and  also  provide 
a  reasonable  support  for  the  widow  during  the  time  the  same  may 
be  kept  together,  then  the  widow  is  entitled  to  such  allowance/^ 
was  obiter  dictum.  The  statute  is  plain  and  unequivocal  that  the 
widow  is  entitled  to  the  second  yearns  support  under  the  condition 
named:  "and  there  are  no  debts  to  pay/'  We  can  not  enlarge  the 
statute  beyond  the  limits  prescribed  by  the  legislature.  It  is 
within  their  province,  and  not  ours,  to  extend  the  provisions  of  the 
statute,  if  they  so  desire.  Until  such  time  as  they  see  fit  to  do  so, 
we  must  construe  the  statute  as  we  find  ii  The  record  shows  that 
there  are  debts  to  pay,  relatively  to  the  applicant  in  this  case ;  and 
therefore  the  court  did  not  err  in  directing  a  verdict  for  the  de- 
fendant. Judgment  affirmed.    All  the  Justices  concur. 


BEOWN  et  al.  v,  HAWKINS,  tax-collector,  et  ah 

1.  A  motion  to  dismiss  a  bill  of  exceptions  upon  the  ground  that  one  not  a 
necessary  party  is  not  made  a  party  defendant  in  error  is  without 
merit. 

2.  The  adoption  of  a  resolution  by  a  county  board  of  education,  that  tlu 
territory  embraced  in  each  militia  district  in  the  county  shall  con- 
stitute a  separate  school  district,  is  not,  without  more,  a  substantial 
compliance  with  the  positive  requirements  of  the  statute  in  relation  to 
the  laying  off  and  marking  out  of  the  county  into  school  districts  by 
the  county  board  of  education;  and  a  school  district  sought  to  be 
established  merely  by  such  a  resolution  is  not  a  lawful  district,  and  an 
election  within  such  territory  for  the  determination  of  the  question 
of  imposing  a  local  tax  therein  for  the  8up]>ort  of  public  schools  is 
illegal.  The  collection  of  a  tax  levied  in  pursuance  of  the  election 
should  be  enjoined  upon  due  and  proper  application  by  citizens  and 
taxpayers  of  the  territory. 

April  17,  1913. 
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Petition  for  injunction.     Before  Judge  J.  B.  Park.     Baldwin 
superior  court.    December  2,  1912. 

Allen  &  Pottle  and  Sibley  &  Sibley,  for  plaintiflb. 

Eines  &  Vinson,  for  defendants. 

Fish,  C.  J.    R.  R.  Brown  and  several  others  brought  their  equi- 
table petition  against  K.  P.  Hawkins  a3  tax-collector,  N".  H.  Bul- 
lard  as  county  school  commissioner,  and  G.  C.  McKinley,  chairman, 
and  two  others,  as  county  commissioners,  all  of  Baldwin  county,  for 
the  purpose  of  enjoining  the  levy  and  collection  of  a  local  tax  for 
public  schools  in  what  is  known  as  the  319th  school  district  of 
such  county,  in  accordance  with  the  result  of  an  election  held  in 
that  district  on  August  27,  1912,  the  result  of  which  had  been  de- 
clared in  favor  of  local  taxation.     The  petitioners  alleged  them- 
selves to  be  citizens  and  taxpayers  of  said  district;  and  that  the 
election  held  to  determine  whether  the  tax  should  be  levied  in  the 
district  was  illegal  and  void,  for  several  reasons  set  forth,  among 
them  being  that  the  county  board  of  education  of  Baldwin  county 
had  never  laid  the  county  off  into  school  districts  and  made  and 
filed  a  map  of  such  districts  with  the  ordinary,  as  the  statute  re- 
quires.   The  judge,  upon  consideration  of  the  pleadings  and  the 
evidence  submitted,  refused  to  grant  an  interlocutory  injunction, 
and  the  petitioners  excepted.     So  much  of  the  evidence  as  relates 
to  the  controlling  point  of  the  case  is  in  substance  as  follows : 
Many  years  ago  seven  militia  districts  were  created  in  the  county 
of  Baldwin,  and  prior  to  the  passage  of  the  act  of  1905,  providing 
for  local  tax  for  district  schools,  commonly  known  as  the  Mc- 
Michael  act,  and  when  that  county  constituted  a  school  district,  the 
militia  districts  were  considered  and  treated  by  the  school  authori- 
ties of  the  coimty  as  sub-school  districts.    After  the  passage  of  that 
act,  and  in  the  fall  or  winter  of  1905,  the  county  board  of  educa- 
tion fully  discussed  the  subject  of  laying  oflE  the  county  into  school 
districts,  and  the  county  school  commissioner,  who  was  the  secretary 
of  the  board  of  education  "suggested  that  there  could  be  no  better 
division  of  the  county  into  school  districts  than  a  division  to  con- 
form to  the  militia  districts;  and  his  suggestion  was  adopted,  and 
the  county  so  divided.^*    In  other  words,  the  county  board  of  edu- 
cation at  that  time  adopted  a  verbal  resolution  making  the  territory 
included  within  the  boundaries  of  each  militia  district  a  separate 
school  district.    This  resolution  was  never  entered  upon  the  minute? 
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of  the  board,  but  nearly  six  years  thereafter,  on  June  6,  1911,  by 
order  of  the  president  of  the  board  (it  not  appearing  that  the 
board  had  taken  any  further  action  on  the  matter)  its  secretary 
made  the  following  entry  on  the  minutes:  "That  whereas  motion 
for  redistricting  coimty  adopting  militia  districts  as  school  dis- 
tricts does  not  appear  on  the  minutes  at  the  time  when  motion 
was  passed,  this  motion  be  entered  upon  the  minutes  of  this  date." 
The  militia  district  lines  have  not  since  been  changed.  The  county 
board  of  education  has  never  done  anything  more  towards  laying 
oflf  the  county  into  school  districts,  defining  the  lines  thereof  by 
boundaries  or  by  marking  out,  or  in  any  other  way  indicating  the 
area  and  boundaries  of  the  school  districts  of  the  county.  The 
319th  militia  district  is  irregular  in  shape,  and  is  about  seven 
miles  in  length  from  north  to  south  and  about  12  miles  in  width 
from  east  to  west.  No  map  of  the  county  laid  oflE  into  school  dis- 
tricts, or  in  any  way  indicating  or  referring  to  the  school  districts 
or  either  of  them,  has  ever  been  filed  with  the  ordinary,  nor  has 
such  map  ever  been  made  by  the  county  board  of  education,  or  by 
any  one  else  for  the  board.  There  is  now,  however,  and  has  been 
for  several  years  past,  a  map  of  the  county  in  each  of  the  oflBces  of 
the  ordinary,  clerk,  and  county  commissioners,  "showing  very 
fully  most  of  the  residences,  roads,  churches,  schools,  gins,  and 
dwelling-houses  in  said  county,  outside  of  Milledgeville,  and  show- 
ing the  militia  districts  therein,  and  said  map  is  very  complete, 
and  a  fairly  accurate  map  of  the  county;  .  .  it  was  furnished 
to  the  county  by  the  county  authorities,^'  and  was  made  by  the 
county  surveyor,  who  was  a  member  of  the  county  board  of  educa- 
tion. As  already  stated  no  reference  is  made  on  these  maps  to  any 
school  district. 

1.  A  motion  was  made  in  this  court  by  the  defendants  in  error 
to  dismiss  the  bill  of  exceptions,  on  several  grounds,  all  of  which, 
except  one,  was  met  by  the  allowance  of  an  amendment  offered  by 
plaintiflEs  in  error.  The  ground  not  covered  by  the  amendment  is 
that  G.  C.  McKinley,  who  was  a  party  defendant  in  the  case  below, 
is  not  made  a  party  defendant  in  error  in  the  bill  of  exceptions. 
McKinley,  as  chairman  of  the  board  of  county  commissioners,  filed 
an  answer  to  the  petition,  in  which  it  was  alleged  that  the  com- 
missioners of  roads  and  revenue  of  the  county  had,  prior  to  the 
institution  of  petitioners*  case,  levied  the  tax  at  a  given  rate  on 
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the  property  in  the  district  in  which  the  petitioners  resided  and 
owned  property,  and  that  the  board  of  commissioners  did  not  con- 
template or  intend  to  do  anything  further  towards  the  collection 
of  the  taxes  so  levied.  On  the  hearing  this  answer  was  in  nowise 
controverted.  It  follows  that  McKinley  had  no  further  interest  in 
the  result  of  the  case,  and  he  was  therefore  not  a  necessary  party 
defendant  in  error.    The  motion  to  dismiss  is  overruled. 

2.  The  act  of  August  23,  1905  (Acts  1905,  p.  425),  as  amended 
by  the  act  of  August  21,  1906  (Acts  1906,  p.  61),  codified  in  the 
Civil  Code,  §  1531  et  seq.,  declares:  "As  soon  as  practicable,  it 
shall  be  the  duty  of  the  county  board  of  education  of  each  county 
in  Georgia  to  lay  off  the  county  into  school  districts,  the  lines  of 
which  shall  be  clearly  and  positively  defined  by  boundaries,  such 
as  creeks,  public  roads,  land  lots,  district  lines,  or  county  lines. 
The  school  districts  thus  marked  out  shall  contain  an  area  of  not 
less  than  sixteen  square  miles,  and,  where  practicable,  shall  be  so 
shaped  as  to  have  the  school  buildings  as  near  the  center  as  possible, 
and  no  territory  shall  be  included  whose  occupants  reside  farther 
than  three  miles  from  the  school  house,  without  written  petition  of 
two  thirds  of  the  qualified  voters  therein:  Provided,  that  the 
board  of  education  may  have  the  right  to  establish  districts  with 
areas  less  than  sixteen  square  miles  where  there  are  natural  causes 
or  local  conditions  that  make  it  necessary  to  do  so.  The  natural 
causes  which  will  permit  the  creation  of  smaller  districts  are  moun- 
tains, streams  over  which  there  are  no  bridges,  and  dangerous 
roads.  Local  conditions  which  will  permit  the  creation  of  small  dis- 
tricts must  be  determined  by  the  board  of  education.  .  .  A 
map  of  the  county  thus  laid  oflf,  plainly  outlining  the  boundaries 
of  the  school  districts  with  full  description  thereof,  shall  be  filed 
with  the  ordinary,"  etc.  There  is  no  authority  of  law  for  a  board  of 
education  of  a  county  to  disregard  these  positive  requirements  of 
the  statute.  Lansdell  v.  King,  134  Qa.  536  (68  S.  E.  102).  The 
adoption  of  the  resolution  by  the  coimty  board  of  education  of 
Baldwin  county,  creating  a  separate  school  district  of  the  territory 
embraced  in  each  of  the  seven  militia  districts  of  the  county,  with- 
out more,  was  neither  a  literal  nor  a  substantial  compliance  with 
the  statute  requiring  the  board  to  lay  off  and  mark  out  the  county 
into  school  districts,  the  lines  of  which  shall  be  clearly  and  positively 
defined  by  boundaries,  and  to  file  with  the  ordinary  a  map  of  the 
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county  thus  laid  off,  plainly  outlining  the  boundaries  of  the  school 
districts  with  full  description  thereof.  The  mere  statement  of  the 
positive  requirements  and  the  action  of  the  county  board  of  educa- 
tion, as  shown  by  the  evidence  in  the  foregoing  statement  of  facts, 
cleariy  demonstrates  that  the  district  known  as  the  319th  school 
district  of  Baldwin  county  has  never  been  legally  laid  off  and 
marked  out,  and  is  therefore  not  a  lawful  school  district,  and  that 
the  election  hdd  therein  on  August  27,  1912,  for  the  determination 
of  the  question  of  imposing  a  local  tax  therein  for  the  support 
of  public  schools,  was  illegal,  and  that  accordingly  the  judge  erred 
in  refusing  to  grant  an  interlocutory  injunction  restraining  the 
collection  of  such  a  tax.  The  ruling  here  made  is  not  in  conflict 
with  that  in  Mahry  v.  Fuller,  133  Oa.  831  (67  S.  E.  91),  relied 
on  by  counsel  for  defendants  in  error.  In  that  case  it  appeared 
that  the  county  board  of  education,  during  its  meetings,  laid  off 
the  county  into  school  districts,  by  marking  out  the  school  dis- 
tricts on  a  map  of  the  county  in  the  office  of  the  county  school 
commissioner,  showing  boundaries  of  each  district,  and  that  the 
boundaries  of  the  particular  district  there  in  question  were  clearly 
and  positively  defined  and  laid  off  on  such  map,  and  that  the  board 
agreed  to  such  boundaries  and  established  the  district  accordingly. 
Xor  is  the  decision  in  Dobhs  v.  Hardin,  137  Oa.  191  (73  S.  E.  582), 
cited  by  counsel  for  defendants  in  error,  in  conflict  with  our  ruling 
in  the  case  at  bar.  In  that  case  it  was  held,  "that  while  the  board 
of  education  of  each  county  should  lay  it  off  into  school  districts, 
making  a  map  thereof  showing  the  lines  and  boundaries  as  laid  off, 
and  file  the  map  with  the  ordinary,  as  the  statute  requires,  yet  we 
can  not  hold  that  under  the  facts  above  stated,  and  the  long  delay 
on  the  part  of  the  plaintiffs  in  applying  for  an  injunction  to  re- 
strain the  collection  of  the  tax,  the  judge  was  not  warranted  in  de- 
nying an  interlocutory  injunction  against  the  collection  of  the  tax 
for  the  year  1910.^*  The  facts  set  forth  in  the  decision  in  that 
case  clearly  differentiate  it  from  the  present  case. 

Judgment  reversed.    All  the  Jtistices  concur. 
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Brown  et  al.  v.  Horne  et  al. 

Fish,  C.  J.     1.  The  motion  to  dismiss  is  without  merit. 
2.  This  case  upon  its  facts  is  controlled  by  the  decision,  this  day  rendered, 
in  Brovm  v.  Hatokina,  ante,  697   (77  S.  E.  1123) ;  and  the  judgment  re- 
fusing the  writ  of  quo  warranto  is  therefore  reversed. 

Judgment  reversed.    All  the  Justices  concur. 
April  17,  1913. 

Quo  warranto.     Before  Judge  J.  B.  Park.     Baldwin  superioi 

court.    December  2,  1912. 

Allen  &  Pottle  and  Sibley  &  Sibley,  for  plaintiffs. 

nines  &  Vinson,  for  defendants. 


DAVIS  V.  FIEST  NATIONAL  BANK  OF  BLAKELY. 

1.  Where  a  suit  was  brought  to  cancel  a  deed,  to  have  the  land  described 
in  it  decreed  to  belong  to  the  plaintiff,  to  have  an  accounting,  to  recover 
double  the  usurious  interest  alleged  to  have  been  paid  to  the  grantee, 
a  national  bank,  and  to  obtain  other  equitable  relief,  if  the  plaintiff 
authorized  her  attorneys  to  enter  into  a  consent  decree  fixing  the 
amount  required  to  be  paid  by  her  to  the  defendant  in  discharge  of 
all  liabilities  against  her  and  the  property  at  $5,000,  and  expressly 
instructed  them  that  she  would  not  consent  to  a  compromise  or  settle- 
ment of  the  case  except  upon  such  terms,  to  which  the  attorneys  agreed, 
which  instructions  were  known  to  the  adverse  party  through  its  leading 
attorney;  and  if  nevertheless  the  defendant's  leading  attorney  per- 
suaded the  plaintiff's  counsel  to  disregard  such  instruction,  and  in- 
duced them  to  consent  to  a  decree  fixing  such  liability  at  $15,000, 
declaring  the  debt  to  be  hers  and  not  that  of  her  husband,  as  she 
alleged  it  was,  and  directing  that  in  default  of  payment  by  her  the 
land  should  be  sold  as  provided  therein,  a  consent  decree  so  entered 
could  be  set  aside  by  the  client  upon  proper  proceedings  therefor,  duly 
oonunenced. 

2.  If  the  consent  decree  involved  in  the  present  case  should  be  set  aside, 
the  former  case  should  be  reinstated  upon  the  docket  for  trial,  and 
the  parties  should  have  the  rights  of  prosecution  and  defense  in  reference 
thereto  which  they  would  have  had  before  the  consent  decree  was  en- 
tered, together  with  any  additional  right  which  may  be  germane  to  the 
litigation. 

3.  In  view  of  the  character  of  the  litigation  in  which  the  consent  decree 
was  entered,  the  fact  that  the  allegations  of  the  original  petition 
largely  covered  the  same  ground  as  those-now  sought  to  be  alleged,  out- 
side of  the  attack  made  upon  the  consent  decree,  and  of  the  vague  and 
contradictory  character  of  many  of  such  allegations  in  the  present  peti- 
tion, other  than  those  attacking  such  decree,  direction  is  given  that  all 
of  the  allegations  and  prayers  be  stricken  from  the  petition  except  thoae 
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attacking  the  consent  decree  in  the  former  case»    The  striking  of  them 
on  demurrer  was  error. 

April  17,  1913. 

Equitable  petition.  Before  Judge  Worrill.  Early  superior  court. 
July  9,  1912. 

Thomas  E.  Watson  and  J,  B,  Burnside,  for  plaintiff. 

Little  &  Powell,  for  defendant. 

Lumpkin,  J.  Mrs.  M.  C  Davis  filed  her  petition  against  the 
First  Xational  Bank  of  Blakely,  seeking  to  have  a  consent  decree 
■which  had  been  previously  rendered  set  aside,  and  to  obtain  other 
relief.  Two  amendments  were  made  thereto.  General  and  special 
demurrers  were  filed,  and  were  sustained ;  and  the  plaintiff  excepted. 

1.  An  important  question  arises  as  to  the  authority  of  an  at- 
torney to  bind  his  client  by  a  compromise  resulting  in  a  consent 
decree,  in  direct  opposition  to  the  instructions  of  his  client,  and 
■with  the  knowledge  of  the  leading  counsel  of  the  adverse  side  of 
such  violation  of  instructions.  On  behalf  of  the  defendant  re- 
liance is  placed  upon  Civil  Code  §  4955,  which  reads  as  follows: 
**They  [attorneys]  have  authority  to  bind  their  clients  in  any  action 
or  proceeding,  by  any  agreement  in  relation  to  the  cause,  made  in 
■writing,  and  in  signing  judgments,  entering  appeals,  and  by  an 
entry  of  such  matters,  when  permissible,  on  the  dockets  of  the 
court;  but  they  can  not  take  aflBdavits  required  of  their  clients, 
unless  specially  permitted  by  law.^*  This  section  has  been  in  each 
code  since  the  first,  which  is  generally  called  the  Code  of  1863,  be- 
cause its  operation  was  suspended  from  the  time  when  it  was  first 
contemplated  that  it  should  take  effect  (January  1,  1862)  until 
January  1,  1863.  In  the  first  code  it  appeared  as  section  382.  It 
did  not  originate  from  a  legislative  enactment,  but  was  a  codifica- 
tion of  the  rule  previously  existing,  and  arising  from  the  decisions 
of  courts.  In  such  a  case  it  has  been  held  that  the  decisions  will 
be  looked  to  in  construing  the  section  thus  codified.  Bv^h  &  Eatta^ 
way  V.  McCarty  Co.,  127  Oa.  308,  310  (56  S.  E.  430,  9  Ann.  Cas. 
240) ;  Calhoun  v.  Little,  106  Oa.  336  (3),  343  (32  S.  E.  86,  43 
L.  R.  A.  630,  71  Am.  St.  R.  254) ;  Ocean  Steamship  Co.  v.  Way,  90 
Oa.  747  (17  S.  E.  57,  20  L.  R.  A.  123).  This  section  did  not  con^ 
fer  upon  attorneys  any  new  authority,  but  stated  in  a  terse  form 
the  pre-existing  general  rule  derived  from  the  sources  to  which  the 
codifiers  were  authorized  to  look.    To  take  such  a  general  rule  and 
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slavishly  adhere  to  its  letter,  without  looking  to  its  spirit  and  mean- 
ing, would  be  substantially  to  violate  the  rule  in  endeavoring  to 
adhere  to  it.  It  is  a  well-established  maxim,  qui  haeret  in  litera 
hseret  in  eortiee  (liberally  translated  by  Brougham,  "He  who 
considers  merely  the  letter  of  an  instrument  goes  but  skin-deep  into 
its  meaning").  Let  us  then  look  to  the  derivation  of  this  rule,  and 
to  the  decisions  of  this  and  other  courts  in  regard  to  it. 

In  England,  after  some  conflicting  discussion,  it  seems  now  well 
settled,  by  the  later  decisions,  that  an  attorney,  by  virtue  of  his 
general  retainer,  has  power  to  compromise  a  suit,  provided  he  does 
not  violate  the  instructions  of  his  client  in  so  doing;  and  that  such 
a  compromise  will  bind  his  client,  even  if  he  does  violate  instruc- 
tions, unless  the  violation  is  known  to  the  adverse  party.  A  dis- 
tinction has  been  drawn  between  matters  directly  involved  in  the 
litigation  and  matters  collateral  thereto.  3  Am.  &  Eng.  Enc.  Law 
(2d  ed.),  362;  Prestwich  v.  Foley,  18  C.  B.  (N.  S.)  806.  In 
America  there  is  some  conflict  of  authority,  but  the  greater  num- 
ber of  decisions  hold  that  an  attorney  has  no  power  to  compromise 
a  claim,  action,  or  judgment  of  his  client.  Clark  v.  Randall,  9 
Wis.  135  (76  Am.  D.  252,  and  note  261,  262) ;  Levy,  Simon  &  Co. 
V.  Brown,  56  Miss.  83,  88;  Whipple  v.  Whitman,  13  R.  L  512  (43 
Am,  R.  42).  Where  the  latter  rule  prevails,  it  has  been  said  that 
the  fact  that  a  compi;omise  made  by  an  attorney  in  excess  of  his 
authority  has  been  consummated  by  a  consent  judgment  entered 
in  pursuance  of  it  does  not  render  the  compromise  thus  consum- 
mated binding  on  the  client,  although  it  will  make  the  court  less 
inclined  to  disturb  it,  and  will  render  prompt  action  and  a  rea- 
sonable show  of  merit  on  the  part  of  the  client  necessary  to  secure 
its  annulment.  3  Am.  &  Eng.  Enc.  Law  (2d  ed.),  362.  On  the 
other  hand  it  has  been  held  that  "In  an  action  by  a  client  to  set 
aside  a  judgment  against  him,  rendered  without  his  authority 
upon  a  compromise  of  his  claim  by  his  attorney  at  law,  his  right 
of  recovery  in  the  action  in  which  such  judgment  was  rendered 
will  not  be  inquired  into ;  but  the  judgment  should  be  set  aside,  the 
suit  be  again  placed  upon  the  docket,  and  the  case  proceed  in  the 
same  manner  as  if  such  judgment  had  never  been  rendered.'* 
Smith's  Heirs  v.  Dixon,  3  Met.  (Ky.)  438.  See  also  Dalton  v. 
West  End  Street  Railway  Co.,  159  Mass.  221  (34  N.  E.  261,  38 
Am.  St.  R.  410).    It  is  unnecessary  to  discuss  the  limitations  upon 


Digitized  by 


Google 


Q^\  *  MARCH  TERM,  1913.  7()5 

this  rule,  such  as  a  failure  to  make  the  application  within  a  rea- 
sonable time,  the  question  whether  the  parties  can  be  put  in  statu 
quo,  etc. 

Under  the  English  rule  the  authority  of  an  attorney  in  regard  to 
the  litigation  was  analogized  to  that  of  a  general  agent.  But  where 
that  rule  has  been  adopted,  it  has  generally  been  declared  that  an 
attorney  at  law  can  not  make  a  compromise  of  a  litigation,  and 
consent  to  a  judgment  or  decree  to  carry  it  into  effect,  against  the 
express  instructions  of  his  client,  when  such  instructions  are  known 
to  the  other  partyi*  Thus,  in  Wharton  on  Agency,  after  the  author 
has  advocated  the  English  rule,  he  says  (§  594) :  "If  the  opposite 
party  knows  that  the  attorney  is  without  authority  or  acts  in  dis- 
obedience to  his  client,  the  compromise  will  not  be  enforced  to  the 
injury  of  the  client/*  Beliveau  v.  Amoskeag  Manufacturing  Co., 
68  N.  H.  225  (40  Atl.  734,  44  L.  H.  A.  167,  73  Am.  St.  E.  577) ; 
Weeks  on  Attorneys,  §  228;  Brady  v.  Curran,  2  I.  C.  L.  314; 
Strauss  v.  Francis,  L.  E.  1  Q.  B.  379. 

Not  long  before  our  first  code  was  adopted,  the  question  of  the 
authority  of  counsel  was  the  subject  of  much  discussion  in  England. 
In  1854  Samuel  Swinfen  died,  leaving  a  will.  Its  validity  was 
contested.  Sir  F.  Thesiger,  afterward  Lord  Chelmsford,  appeared 
for  the  legatee,  who  was  also  the  executrix  of  the  will.  He  entered 
into  a  written  memorandum  of  compromise,  by  one  of  the  terms  of 
which  the  estates  were  to  be  conveyed  by  the  plaintiff  to  the  de- 
fendant, and  the  defendant  was  to  secure  to  the  plaintiff  an  annuity 
for  her  life.  It  was  agreed  that  either  party  could  make  this  agree- 
ment a  rule  of  court.  A  juror  was  thereupon  withdrawn,  and  the 
compromise  was  made  a  rule  of  the  court  of  common  pleas.  Mrs. 
Swinfen  insisted  that  the  arrangement  had  been  made  not  only 
without  her  sanction  but  directly  in  opposition  to  her  wishes,  and 
she  declined  to  perform  it.  A  rule  nisi  was  obtained  against  her 
to  show  cause  why  she  should  not  be  attached  for  contempt  for 
disobedience  of  the  rule.  The  three  judges  of  the  common  pleas 
were  of  the  opinion  that  she  was  bound  by  the  consent  of  her 
counsel;  but  they  thought  that  there  was  not  suflBcient  evidence  of 
a  demand  for  performance,  and  a  refusal  on  the  part  of  Mrs.  Swin- 
fen, to  justify  an  attachment.  Swinfen  r.  Swinfen,  18  C.  B.  485 
(0  S.)  485,  decided  in  1856.  Another  application  for  attach- 
ment was  made.  Crowder,  J.,  delivered  an  opinion,  declaring  that 
45 
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Mrs.  Swinfen  was  not  bound  by  the  compromise.  Creswell,  J., 
who,  on  the  former  hearing,  had  declared  that  the  client  was  bound, 
now  stated,  that,  "As  the  validity  of  that  agreement  mxist  be  dis- 
cussed before  another  tribunal,  we  are  anxious  that  the  question 
should  be  as  little  prejudiced  as  possible  by  anything  that  passes 
in  this  court,'^  but  personally  expressed  his  sympathy  for  the  dis^ 
tinguished  advocate  who  had  been  attacked.  Swinfen  v.  Swinfen, 
1  C.  B.  (N.  S.)  364,  decided  in  1857.  After  the  refusal  of  the 
attachment,  Swinfen  filed  his  supplemental  bill,  praying  that  Mrs. 
Swinfen  be  decreed  to  specifically  perform  the  agreement  for  a 
compromise,  or,  in  the  alternative,  that  another  issue  devisavit  vel 
non  be  directed.  The  Master  of  the  Bolls  held  that  there  should  be 
a  new  trial,  and  that  the  prayer  for  specific  performance  should  be 
denied.  He  said:  "Upon  what  principle,  then,  can  it  be  said, 
that  an  attorney  has  an  implied  authority  to  compromise  the  sub- 
ject-matter of  a  suit  which  he  is  employed  to  conduct?  How  far 
does  it  reach?  Does  such  implied  authority  extend  so  far  as  to 
enable  him  to  sell  the  subject-matter  of  the  suit?  Yet,  in  point  of 
fact,  a  compromise  is  nothing  more  than  a  sale  between  the  parties, 
upon  certain  terms.  .  .  There  may  be  cases  in  which  questions 
of  very  considerable  nicety  may  arise,  as  to  whether  a  particular 
matter  consented  to  is  or  is  not  properly  one  relating  to  the  con- 
duct and  management  of  the  cause.  If  it  be,  then  I  do  not  doubt 
that  it  is  within  the  scope  of  the  implied  authority  of  the  solicitor 
in  the  conduct  and  management  of  the  cause ;  but  if  it  be  not,  then 
I  think  that  it  is  not  within  the  scope  of  his  authority.**  Swinfen 
r.  Swinfen,  24  Beavan,  549  (1857).  On  appeal  the  general  ques- 
tion as  to  the  power  of  counsel  to  bind  their  clients  by  compromis- 
ing cases  in  litigation  was  not  determined,  but  it  was  held  that, 
"under  the  circumstances  of  this  case,"  the  agreement  was  not  one 
which  a  court  of  equity  would  enforce.  Swinfen  v,  Swinfen,  2 
DeG.  &  J.  381  (1858).  After  this  Mrs.  Swinfen  brought  an  action 
against  her  counsel,  who  had  then  become  Lord  Chelmsford,  to 
recover  the  costs  and  expenses  to  which  she  had  been  subjected  in 
the  litigation  arising  out  of  the  compromise.  On  the  hearing  in 
the  Court  of  Exchequer  the  Barons  presiding  were  all  of  the 
opinion  that,  under  the  facts  of  the  case,  the  defendant  was  not 
liable;  but  they  were  not  agreed  as  to  all  the  points  involved. 
Swinfen  v.  Chelmsford,  5  Hurl.  &  Nor.  890  (1860).    In  so  far  as 
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the  decision  involved  a  diflferenee  between  the  authority  of  a  bar- 
rister and  that  of  an  attorney  in  the  management  of  a  cause,  such 
distinction  is  of  little  or  no  importance  in  this  country.  It  will 
appear  from  the  history  of  the  Swinfen  litigation  that  the  client 
was  finally  held  not  to  be  bound  to  comply  with  the  compromise 
which  had  been  agreed  upon  by  her  coimsel  against  her  instruction, 
and  made  a  rule  or  order  of  court ;  but,  under  the  facts  of  the  case, 
counsel  was  held  not  to  be  liable  for  the  costs  and  expenses  which 
had  accrued  to  the  client  in  the  litigation  arising  out  of  the  com- 
promise. 

In  1859,  the  case  of  Fray  v,  Voules,  1  El.  &  El.  837,  was  decided. 
An  attorney  of  the  name  of  Voules,  against  the  directions  of  his 
.  client,  compromised  her  case,  and  a  consent  order  was  taken  therein. 
She  sued  him  for  damages;  and  it  was  held  that  "An  attorney 
retained  to  conduct  a  cause,  and  having  express  directions  from  the 
client  not  to  enter  into  a  compromise,  has  no  power,  under  such 
retainer,  to  enter  into  any  compromise,  even  though  it  be  reasonable 
and  bona  fide,  and  for  the  benefit  of  the  client,  and,  if  he  do  so, 
is  liable  to  an  action  for  damages,  though  the  damage  actually 
sustained  be  nominal.^^ 

These  cases  have  been  somewhat  fully  set  out,  because  shortly 
thereafter  our  first  code  was  framed  and  adopted,  and  they  throw 
light  upon  the  existing  state  of  the  decisions  in  England  at  that 
time.  Three  sections  of  the  original  code  are  relevant  to  the  sub- 
ject under  consideration.  Section  382  has  already  been  quoted  in 
full.  It  referred  to  the  authority  of  attorneys  to  bind  their  clients 
in  any  action  or  proceeding,  by  any  agreement  in  relation  to  the 
cause,  made  in  writing,  etc.  Section  383  declared  that  "Without 
special  authority  attorneys  can  not  receive  anything  in  discharge  of 
a  clients  claim  but  the  full  amount  in  cash."  Section  385  referred 
to  relieving  a  party  from  the  results  of  the  conduct  of  an  attorney 
who  assumed  to  represent  such  party  without  authority.  Let  us 
now  review  the  decisions  of  this  court  bearing  on  the  subject  of 
compromises  of  litigation  by  attorneys,  and  their  power  to  bind 
their  clients  thereto  by  consenting  to  judgments  or  decrees.  It 
may  be  stated  that  the  code  and  the  decisions  generally  follow  the 
English  rule,  at  least  in  part ;  and  that  the  decisions  hold  that  if  an 
attorney  at  law  consents  to  the  taking  of  a  compromise  decree  in  ^ 
case  in  which  he  is  employed,  it  is  binding  upon  his  client,  in  the 
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absence  of  fraud  or  of  violation  of  express  directions  given  by  his 
client  and  known  to  the  adverse  party  or  his  attorney.  But  the 
writer  has  found  no  decision  of  this  court  in  which  it  has  been 
held  that  if  an  attorney  consented  to  a  compromise  judgment  in 
direct  violation  of  his  client's  instruction,  and  this  was  known  to 
the  adverse  party,  the  judgment  could  not  be  set  aside.  Nor  has 
he  found  any  decision  of  this  court  holding  that  a  compromise  of  a 
litigation  by  an  attorney  would  bind  his  client,  in  the  absence  of 
authority  from  the  latter,  except  where  a  consent  verdict,  judgment, 
or  decree  was  taken. 

In  Lyon  v.  Williams,  42  Oa.  168,  it  was  held  that  a  confession 
of  judgment  by  counsel,  without  any  special  authorization  to  that 
effect,  was  suflBcient  to  bind  his  client.  In  Platen  v.  Byck,  50  Ga,  - 
245,  it  was  held  that,  without  special  authority,  an  attorney  could 
bind  his  client  by  an  agreement  for  the  dissolution  of  a  garnish- 
ment and  the  depositing  of  the  fund  to  await  the  event  of  the  suit. 
In  the  opinion  of  McCay,  J.,  occurs  this  significant  statement: 
"It  is  no  answer  to  say  that  Mr.  Hardin  [the  attorney  for  the 
complaining  party]  acted  unwisely,  or  even  corruptly,  in  making 
this  agreement,  unless  Byck  [the  other  party]  was  a  party  to  or 
had  knowledge  of  the  corruption.'^  The  intimation  is  that  if  the 
other  party  had  been  affected  with  knowledge  it  would  have  made 
a  difference.  In  Olover  v.  Moore,  60  Oa.  189,  it  was  held  that  a 
married  woman  who  entrusted  the  defense  of  a  suit  at  law  to 
counsel  chosen  by  herself  was  bound  by  his  acts  to  the  extent  that 
any  other  suitor  would  be;  and  that  if  her  plea  were  withdrawn 
by  her  counsel  on  terms  executed  by  the  other  side,  and  judgment 
were  rendered  against  her  without  any  fraud  on  the  part  of  her 
adversary  or  his  counsel,  such  judgment  would  be  binding  on  her. 
No  question  of  the  making  of  a  compromise  by  counsel  against  the 
express  direction  of  his  client  was  involved. 

In  Williams  v.  Simmons,  79  Oa.  649  (7  S.  E.  133),  it  was  again, 
ruled  that  a  decree  rendered  by  consent  of  counsel  for  a  married 
woman,  without  fraud,  would  bind  her,  as  it  would  bind  other 
litigants.  In  the  opinion  there  are  some  expressions  to  the  effect 
that  it  is  no  answer  to  a  solemn  judgment  of  a  court,  rendered 
by  consent  of  counsel,  for  the  client  to  come  in  and  say  that  the 
counsel  misrepresented  the  client^s  interests  or  wishes ;  and  that  if 
the  client  were  injured  thereby,  she  would  have  an  action  against 
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the  attorney.  But  such  expressions  must  be  taken  in  connection 
with  the  question  under  consideration.  It  appears  distinctly  that 
no  question  of  any  limitation  on  the  authority  of  the  counsel  who 
agreed  to  the  decree  was  involved,  and  no  knowledge  by  the  other 
party  of  any  such  limitation,  though  there  was  knowledge  of  an 
absence  of  express  authority,— which,  under  former  rulings,  was 
unnecessary.  This  appears  from  the  statement  of  what  the  court 
construed  the  allegation  of  an  amended  answer  under  consideration 
to  mean.  It  was  said  (p.  653) :  "She  does  not  intimate  that  he 
was  not  retained  as  counsel  for  these  causes  in  her  behalf,  or  that 
his  powers  were  more  limited  than  the  general  powers  whicli 
appertain  to  the  position  of  counsel.  Moreover,  she  dqes  not  allege 
any  fraud  on  the  part  of  her  counsel  or  any  collusion  with  him.'^ 

In  Lewis  v.  Ounn,  63  Oa.  642,  and  PerJcerson  v.  Reams,  84  Oa. 
298  (10  S.  E.  624),  and  other  similar  cases,  no  question  of  the 
violation  of  an  express  direction  not  to  compromise,  known  to  the 
adverse  party  or  his  counsel,  was  involved. 

The  question  of  the  power  of  an  attorney  to  bind  his  client  by  a 
consent  judgment,  in  spite  of  a  direction  by  the  client  not  to  com- 
promise, was  before  this  court  in  Rogers  v.  Brand,  133  Oa.  759 
(66  S.  E.  1095).  The  Justices  at  that  time  constituting  the  court 
were  evenly  divided  in  opinion.  Chief  Justice  Fish,  Presiding 
Justice  Evans,  and  the  writer  being  of  the  opinion  that  the  client 
in  that  case  should  not  be  held  bound,  but  the  judgment  should  be 
set  aside;  while  Justices  Beck,  Atkinson,  and  Holden  were  of  the 
contrary  opinion.  The  judgment  accordingly  was  affirmed  by  op- 
eration of  law.  In  Rogers  v.  PeUigrew,  138  Ga.  528  (75  S.  E. 
631),  the  attorney  for  the  plaintiff  in  the  case  last  cited,  who  had 
made  the  compromise,  sought  to  foreclose  his  lien  for  fees  on  certain 
land  which  was  awarded  to  his  client  by  the  consent  decree.  It  was 
held  that  an  attorney  who  compromises  his  client^s  case  against  the 
latter's  express  direction  is  not  entitled  to  any  compensation.  In 
the  opinion  Presiding  Justice  Evans  cited  Fray  v.  Voules  (sub 
nomine  Fray  v.  Vowles),  1  El.  &  El.  837,  and  said:  "A  litigant 
has  the  right  to  insist  that  his  case  be  adjudicated  according  to  the 
established  rules  of  law  and  procedure.  When  he  instructs  his 
attorney  not  to  compromise  his  case,  the  attorney  is  bound  by  such 
instructions,  and  is  not  at  liberty  to  violate  them,  even  though  the 
attorney  honestly  believes  a  compromise  settlement  would  be  to 
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the  best  interest  of  his  client/*  This  judgment  was  concurred  in 
by  all  the  Justices  except  Atkinson,  J.  Between  the  dates  of  the 
two  decisions  Holden,  J.,  had  resigned  and  Hill,  J.,  had  been  ap- 
pointed in  his  stead.  It  can  not  be  readily  understood  how  it  can  be 
held  that  a  litigant  has  a  right  to  insist  that  his  case  be  litigated 
and  not  compromised,  and  that  when  he  instructs  his  attorney  not 
to  compromise  the  case  the  latter  is  bound  by  such  instructions, 
and  is  not  at  liberty  to  violate  them;  and  yet  how  it  can  at  the 
same  time  be  held  that  if  this  want  of  authority  on  the  part  of  the 
attorney  is  known  to  the  other  party  or  his  attorney,  such  party 
can  nevertheless  bind  the  client  by  obtaining  the  agreement  of  an 
attorney  without  authority,  who  is  known  to  be  committing  a 
breach  of  duty  in  making  such  agreement.  A  general  agent  can 
ordinarily  bind  his  principal,  within  the  scope  of  his  agency,  by  an 
agreement  with  a  person  who  is  not  aware  of  any  limitation  on  his 
authority,  but  the  principal  has  the  power  to  limit  his  authority 
by  instructions ;  and  if  such  limitation  is  known  to  the  person  con- 
tracting with  the  agent,  there  is  no  rule  of  law  which  will  hold  the 
principal  bound  by  such  wrongful  contract.  If  a  compromise  so 
made  by  an  attorney  has  taken  the  form  of  a  consent  judgment 
or  decree,  this  can  be  set  aside  on  proper  proceedings  duly  in- 
stituted! by  the  client. 

Section  4955  of  the  Civil  Code  does  not  mean  that  when  a  client 
employs  an  attorney  to  bring  or  defend  a  suit,  it  ceases  to  be  the 
client^s  litigation,  that  he  has  no  power  to  say  whether  he  will 
litigate  or  compromise  his  suit,  and  that  the  attorney  becomes  the 
owner  or  absolute  master  of  the  litigation,  so  as  to  be  able  to  sell 
or  give  away  his  clients  property  rights  by  contract,  in  spite  of 
his  client.  This  is  a  very  different  thing  from  the  management  of 
the  litigation  and  agreements  connected  therewith,  such  as  agreeing 
to  a  reference  of  the  case  to  an  auditor  or  a  submission  of  it  to 
arbitration,  to  allow  copies  of  papers  to  be  used  in  evidence,  to 
waive  notices,  and  the  like.  Neither  does  the  statutory  lien  which 
an  attorney  has  upon  a  suit,  which  ordinarily  prevents  his  client 
from  settling  or  dismissing  the  case  so  as  to  defeat  him  of  his  fee, 
have  the  effect  to  entirely  oust  the  client  from  the  case. 

It  was  contended  that  fraud,  in  order  to  set  aside  a  judgment, 
must  be  fraud  on  the  part  of  the  adverse  party  or  his  attorney; 
and  expressions  of  this  sort  have  been  used  in  some  of  the  decisions. 
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But  they  were  eases  where  the  magistrate  forgot  to  notify  a  litigant 
of  the  time  when  a  ease  would  be  heard,  as  he  had  agreed  to  do,  or 
where  the  fraud  alleged  was  that  of  some  third  party.  In  none  of 
them  was  a  violation  of  duty  by  an  attorney,  with  knowledge  of  the 
adverse  party,  involved.  If  one  knowingly  obtains  from  an  at- 
torney at  law  or  agent,  by  agreement,  a  surrender  of  the  property 
rights  claimed  by  his  client  or  principal,  in  spite  of  instructions  to 
the  contrary,  what  name  shall  be  given  to  the  conduct  of  the  party 
inducing  the  agent  or  attorney  to  violate  his  duty?  In  Holker  v, 
Parker,  7  Cranch,  436  (2  Curt.  606,  3  L.  ed.  396),  the  ruling 
actually  made  was  that  an  attorney  at  law,  merely  as  such,  has 
no  right,  strictly  speaking,  to  make  a  compromise  for  his  client. 
In  the  opinion  Chief  Justice  Marshall  makes  this  pointed  state- 
ment: "Though  it  may  assume  the  form  of  an  award,  or  of  a 
judgment  at  law,  the  injured  party,  if  his  own  conduct  has  been 
perfectly  blameless,  ought  to  be*  relieved  against  it.  This  opinion 
is  the  more  reasonable,  because  it  is  scarcely  possible  that  in  such 
a  case  the  opposite  party  can  be  ignorant  of  thfe  unfair  advantage 
he  is  gaining.  His  conduct  can  seldom  fail  to  be  tainted  with 
some  disingenuous  practice;  or,  if  it  has  not,  he  knows  that  he  is 
accepting  a  surrender  of  the  rights  of  another,  from  a  man  who  is 
not  authorized  to  make  it.^'  If  an  attorney,  under  his  general 
implied  powers,  has  authority  to  compromise  a  case  with  one  who  is 
not  aware  of  any  express  limitation  on  such  authority,  still  this 
language  is  applicable  if  the  adverse  party  knows  of  the  violation 
of  instructions  by  the  attorney  in  making  the  compromise. 

2.  In  the  case  before  us  it  appears  that  a  suit  was  brought  by  a 
married  woman  for  the  purpose  of  setting  aside  a  deed  and  having 
the  property  described  decreed  to  belong  to  the  plaintiff;  also  to 
have  an  accounting,  to  recover  against  the  grantee,  a  national  bank, 
double  the  amount  of  certain  usurious  interest  alleged  to  have  been 
paid,  under  section  5198  of  the  Revised  Statutes  of  the  United 
States;  and  for  other  equitable  relief.  By  amendments  the  action 
was  shaped  so  as  to  be  one  to  recover  such  double  interest  only. 
It  was  held  by  this  court  that  a  demurrer  to  the  petition  as 
amended  was  properly  overruled.  First  National  Bank  of  Blakely 
V.  Davis,  135  Oa.  687  (70  S.  E.  246).  When  the  case  was  returned 
to  the  superior  court,  a  compromise  was  agreed  upon  by  counsel 
for  both  sides.     The  amendments  which  had  been  made  to  the 
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petition  were  withdrawn,  so  that  the  petition  stood  as  originally 
filed.  A  consent  decree  was  agreed  upon  by  counsel  for  both  parties, 
and  signed  by  the  court.  The  plaintiflE  in  the  former  action  then 
brought  the  present  equitable  petition,  and  alleged,  .that  her  attor- 
neys at  law  who  conducted  the  former  suit  without  her  knowledge 
or  consent  and  in  violation  of  her  special  instructions  settled  the 
case  by  a  consent  decree  which  was  entered;  that  her  attorneys 
were  expressly  instructed  that  they  might  consent  to  a  settlement 
and  decree  whereby  the  plaintiff  would  bind  herself  to  pay  the 
bank  the  sum  of  $5,000  in  full  settlement  of  all  its  demands  against 
her;  that  this  was  known  to  the  bank,  but  through  its  attorneys, 
and  in  collusion  with  the  plaintiff's  attorneys,  it  deliberately  per- 
petrated a  fraud  upon  the  plaintiff  by  consenting  to  a  decree  which 
contained  a  judgment  for  $15,000  against  her,  in  favor  of  the  bank; 
and  that  she  was  informed  by  .her  attorneys  that  the  consent  decree 
had  been  taken  in  accordance  with  her  instructions.  By  one  of 
the  amendments  it  was  alleged,  that  instructions  of  the  character 
above  stated  were  communicated  to  one  of  her  attorneys,  named, 
through  her  husband,  on  the  morning  of  the  day  on  which  the  con- 
sent decree  was  entered;  that  such  attorney  communicated  them 
to  another  of  her  attorneys  who  was  present;  that  a  third  attorney 
of  hers  was  not  present,  and  took  no  part  in  the  management  of 
the  case ;  that  she  specially  instructed  her  attorneys  that  she  would 
not  consent  to  a  compromise  or  settlement  of  the  case  except  on 
such  terms,  "and  her  said  attorneys  agreed  that  they  would  settle 
in  no  other  way;"  and  that,  through  her  husband,  she  had  on  sev- 
eral occasions  just  prior  to  the  term  of  court  fully  apprised  the 
leading  counsel  for  the  bank  of  the  terms  on  which  she  would  be 
willing  to  settle ;  but  that  such  attorney  fraudulently  persuaded  her 
counsel  to  disregard  her  instructions,  and  induced  them  to  con- 
sent to  a  decree  which  was  rendered,  whereby  she  was  required  to 
pay  $15,000  to  the  bank  instead  of  $5,000.  A  copy  of  the  decree 
was  attached.  It  declared  that  the  debt  was  that  of  the  plaintiff, 
and  not  of  her  husband,  and  that  the  title  to  the  land  was  in  the 
bank.  It  fixed  the  amount  of  the  indebtedness  at  $15,000,  which 
was  not  to  be  enforced  against  her  personally,  but  against  the 
land ;  and  provided  in  regard  to  a  restoration  of  title  to  the  plaintiff 
upon  payment  of  that  amount  in  partial  payments  of  $5,000  each, 
for  the  passing  of  a  certain  part  of  the  property  to  her  upon  pay- 
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ment  of  the  first  instalment,  for  allowing  her  to  sell  parts  of  the 
property  at  prices  satisfactory  to  the  bank,  and  credit  the  price  on 
the  debt,  for  making  sale  in  case  of  non*payment  of  deferred  pay- 
ments, etc.  On  demurrer,  the  allegations  of  the  plaintiflPs  petition 
on  this  subject  must  be  treated  as  true.  Of  course  we  do  not  mean 
to  express  any  opinion  as  to  whether  they  can  be  sustained  by  evi- 
dence, or  are  in  fact  true,  but  we  are  dealing  with  the  case  on  de^ 
murrer;  and  in  so  far  as  the  equitable  petition  sought  to  set  aside 
the  consent  decree,  and  to  reinstate  the  parties  in  the  situation 
which  they  occupied  at  the  time  of  its  rendition,  it  was  not  de- 
murrable. The  fact  that  the  defendant  had  certain  other  attorneys 
than  the  leading  attorney,  who  was  charged  with  knowledge  of  the 
instructions  given  by  the  plaintiff  to  her  counsel,  would  not  affect 
the  ruling  above  made. 

It  was  contended  that  the  plaintiff  should  be  held  to  be  bound 
by  the  agreement  of  her  attorneys,  and  that  she  should  be  remitted 
to  a  suit  against  them  for  damages,  if  she  were  injured  by  their 
conduct.  We  have  seen  that  the  decisions  have  not  held  that  tl.^ 
client  was  compelled  to  elect  such  a  remedy,  if  there  was  a  violation 
of  instructions  as  to  compromising,  which  was  known  to  the  adverse 
party.  Unfortunately  the  members  of  the  bar  are  not  always 
opulent,  and  are  sometimes  even  insolvent.  Daniel  Webster  is  said 
to  have  tersely  described  the  career  of  a  lawyer  by  the  words  "work 
hard,  live  well,  and  die  poor.^^  Leading  and  honored  members  of 
the  profession  not  infrequently  accumnlate  more  learning  than 
lucre.  If  it  should  be  laid  down  as  an  absolute  rule  that  a  lawyer 
could  in  all  cases  bind  his  client  by  a  compromise  put  into  the 
form  of  a  consent  decree  or  judgment,  regardless  of  instructions  to 
the  contrary,  and  regardless  of  knowledge  thereof  on  the  part  of 
the  adverse  party,  it  will  readily  be  seen  that  occasions  might  arise 
where  a  clients  entire  property  involved  in  litigation  might  be 
agreed  away,  in  spite  of  his  protest,  and  he  might  be  remitted  to 
a  suit  by  which  nothing  could  be  realized. 

It  was  argued  that  the  plaintiff  had  in  the  former  case  elected 
the  remedy  of  suing  the  bank  for  double  the  usurious  interest 
claimed  to  have  been  paid  to  it,  and  that  she  was  bound  by  that 
election.  But  when  the  amendments  to  the  former  petition  were 
withdrawn,  and  it  was  restored  to  its  original  condition,  the  election 
would  seem  to  have  been  abrogated.    Nor  are  we  prepared  to  hold 
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summarily,  on  demurrer  in  this  ease,  whether  or  not  the  consent 
decree  gave  to  the  plaintiff  all,  or  more  than  all,  that  she  could 
have  recovered  under  the  former  suit,  with  its  numerous  allega- 
tions and  prayers.  If  the  consent  decree  shoidd  be  set  aside,  neither 
party  should  be  cut  oflf,  merely  by  reason  of  such  decree,  from  pros- 
ecuting or  defending  the  litigation. 

3.  The  present  petition  contains  a  good  many  allegations  rather 
loosely  and  vaguely  pleaded,  some  of  them  asserting  that  the  deed 
which  the  plaintiff  made  to  the  bank  was  void  for  usury;  others  that 
she  made  the  deed  in  payment  of  a  debt  infected  with  usury,— in 
which  case  it  would  not  be  void.  Harris  v.  Hull,  70  Oa.  831  (3). 
Other  allegations  indicated  that  the  debt  which  the  deed  was  made 
to  pay  was  that  of  the  plaintiffs  husband,  but  still  others  were  in- 
consistent with  that  theory.  One  paragraph  of  an  amendment 
asserts  that  "she  has  made  suflScient  payments  to  the  First  National 
Bank  of  Blakely  to  entirely  liquidate  her  own  debt  to  said  bank,  and 
the  deed  to  her  land  now  held  by  said  bank  is  a  conveyance  of  her 
property  to  pay  her  husband's  debts ;  and  therefore  said  conveyances 
are  null  and  void.'*  It  was  then  alleged  that  the  bank  was  not  an 
innocent  purchaser,  "but  took  such  deeds  to  her  land  with  full 
knowledge  of  the  fact  that  they  were  made  to  pay  her  husband's 
debts.^'  This  again  is  inconsistent  with  other  allegations  of  the 
petition  and  some  of  those  contained  in  the  former  petition,  which 
was  attached  thereto  as  an  exhibit.  Besides,  it  is  uncertain  as  to 
when  the  pajonents  were  made ;  and  this  was  attacked  by  demurrer. 
If  the  decree  stands  of  force,  none  of  the  relief  sought  can  be 
had.  If  it  should  be  set  aside,  the  original  suit  endeavored  to  in- 
clude the  substantial  grounds  of  complaint  sought  to  be  set  up  in 
the  present  case,  except  certain  allegations  in  regard  to  payments 
upon  the  decree  and  in  regard  to  rents,  issues,  and  profits.  In 
view  of  this  fact,  and  of  the  character  of  the  allegations  of  the 
plaintiffs  petition,  and  of  the  fact  that  nearly  all  of  them  were 
attacked  by  special  demurrers,  we  think  that  the  proper  disposition 
to  make  of  the  case  is  to  direct  that  all  the  allegations  and  prayers 
be  stricken  from  the  petition,  except  those  in  reference  to  the 
bringing  of  the  former  action,  its  termination  in  the  consent  decree, 
and  the  attack  made  upon  such  decree;  that  such  striking  shall 
not  be  an  adjudication  that  the  plaintiff  has  no  cause  of  action 
or  right  of  recovery  in  respect  to  these  matters;  but  that  the 


Digitized  by 


Google 


Qa  )  MARCH  TERM,  1013.  7^5 

present  case  stand  as  one  to  set  aside  the  consent  decree,  and  re- 
instate the  former  case  as  it  was  before  such  decree  was  rendered; 
and  we  direct  that  this  be  done  accordingly. 

Judgment  reversed,  with  direction.    All  the  Justices  concur. 
Atkinson,  J.    I  concur  in  the  judgment,  under  the  allegations 
made  in  the  petition  as  amended,  but  not  in  all  of  the  reasoning  by 
which  the  result  is  reached. 


Spann  et  dl,  V.  Edwards  et  al. 

Atkinson,  J.  1.  Assignments  of  error  upon  rulings  of  the  court  in  ex- 
cluding evidence,  which  do  not  set  forth,  in  form  or  substance,  the 
evidence  which  was  excluded,  are  insufficient  *to  present  any  question  for 
decision. 

2.  A  judgment  declaring  the  adoption  of  a  child,  rendered  by  a  court  of 
competent  jurisdiction  in  another  State,  regular  on  its  face,  is  con- 
clusive of  the  status  at  the  time  of  its  rendition,  and  will  be  accorded 
full  faith  and  credit  when  introduced  in  a  habeas-corpus  proceeding  in 
this  State  for  the  custody  of  the  child.  See  Milner  v.  Oatlin,  139  Oa. 
109  (76  S.  E.  860). 

3.  In  such  a  proceeding,  where  a  judgment  of  the  character  above  men- 
tioned is  brought  into  competition  with  a  younger  judgment  rendered  in 
the  courts  of  this  State,  declaring  the  adoption  of  the  same  child  by 
another  person,  such  foreign  judgment  will  prevail. 

4.  The  amendment  to  the  answer  of  the  respondents,  which  was  stricken  on 
demurrer,  did  not  allege  any  change  in  the  status,  or  in  the  habits  or 
conditions  of  the  parties,  since  the  date  of  the  first  judgment  adopting 
the  child. 

6.  Under  the  evidence  the  judge  did  not  err  in  awarding  the  custody  of  the 

child  to  plaintiffs.  Judgment  affirmed.    All  the  Justices  concur, 

Apbil  17,  1913. 

Habeas    corpus.     Before   Judge    Pendleton.      Pulton   superior 

court.    December  23,  1912. 

Felder,  Anderson,  Dillon  &  Whitman,  for  plaintiffs  in  error. 

Dorsey,  Shelton  &  Dorsey  and  Charles  Montgomery  Jr,,  contra. 


Haisfield  v.  Mayoe  and  Council  of  Gainesville. 

F"T^  J.     The  evidence  being  conflicting  on  every  material  issue  in  the 
case,  the  court  did  not  abuse  its  discretion  in  refusing  to  grant  an  in- 
terlocutory injimction.      Judgment  affirmed.    All  the  Justices  concur, 
Apbil  17,  1913. 
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Petition  for  injunction.     Before  Judge  Jones.     Hall  superior 
court.     October  19,  1912. 

Adams  &  Quillian  and  Howard  Thompson,  for  plaintiff. 
H.  H.  Perry  and  W.  M.  Johnson,  for  defendant. 


MILLEB  V.  THE  STATE. 

1..  Newly  diBCOvered  evidence  which  is  impeaching  and  cumulatlTe  in  char- 
acter is  not  generally  cause  for  a  new  trial.  In  this  case  there  was  no 
abuse  of  discretion  in  refusing  to  grant  a  new  trial  because  of  newly 
discovered  evidence. 

2.  Where  a  juror  is  kin  both  to  the  prosecutor  and  the  defendant  within 
the  prohibited  degrees  of  relationship,  and  this  fact  is  known  to  the 
defendant  and  he  makes  no  objection  until  after  conviction,  he  will  be 
presumed  to  have  waived  the  incompetency  of  the  juror. 

3.  The  fact  that  a  sister  of  a  juror  married  the  brother  of  the  prosecutor's 
wife  establishes  no  relationship  between  the  prosecutor  and  the  juror, 
and  the  latter  is  not  incompetent  to  serve  as  a  juror  on  the  trial  of  one 
charged  with  the  murder  of  the  prosecutor's  child. 

4.  It  is  not  error  to  fail  to  instruct  the  jury  on  the  law  of  justifiable 
homicide,  and  of  voluntary  manslaughter,  where  the  evidence  does  not 
authorize  it. 

April  17,  1913. 

Indictment  for  murder.     Before  Judge  Freeman,     Heard  su* 
.  perior  court.    January  29,  1913. 

S,  Holderness,  W.  0.  Wright,  W.  Smith,  and  A.  J,  Andrews,  for 
plaintiff  in  error. 

T,  S,  Felder,  attorney-general,  J.  R.  Terrell,  soUcitor-general, 
F,  S,  Loftin,  and  H,  A,  Hall,  contra. 

Hill,  J.  John  Daniel  and  Ijou  Miller  were  jointly  indicted  for 
the  crime  of  murder.  Daniel  was  never  tried,  having  fled  from 
the  State  and  died  without  being  arrested.  Miller  was  put  upon 
trial  as  a  principal  in  the  second  degree,  convicted,  and  sentenced 
to  life  imprisonment  in  the  penitentiary.  He  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  excepted.  The  evidence 
for  the  State  tended  to  show,  that,  a  few  hours  previous  to  the 
homicide,  Daniel  and  the  prosecutor,  D.  E.  (Doc)  Bell,  had  a 
difiBculty  in  the  presence  of  the  defendant,  who  was  in  the  buggy 
with  Daniel,  and  who  had  without  legal  provocation  shot  at  Bell, 
and  Bell,  later  arming  himself,  returned  the  fire  after  Daniel  had 
again  fired  first  at  Bell.    Daniel  and  the  defendant  retired  from 
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the  scene  of  the  first  rencounter,  and  the  defendant  procured  a 
Winchester  rifle  from  a  neighbor,  and  soon  thereafter  Daniel,  with 
a  Winchester  rifle,  in  company  with  the  defendant  went  to  Bell's 
home,  where  his  family  was,  and  a  general  fusillade  occurred,  Daniel 
shooting  from  behind  a  stump,  and,  according  to  eye-witnesses, 
firing  first  at  Bell,  who  was  on  or  near  his  front  porch  when  the 
shooting  began,  and  who  later  retreated  to  a  storehouse  near  his 
dwelling,  from  where  he  and  his  brother's  friends  returned  the  fire 
with  shotguns  and  a  parlor-rifle.  During  this  shooting  the  de- 
fendant was  standing  near  Daniel  and  saying,  "Shoot!  Shoot  I" 
In  his  statement  the  defendant  denied  this,  and  said  that  what  he 
did  say  was,  "Don't  shoot."  A  Winchester-rifle  ball  entered  the 
dwelling-house  of  Bell  from  the  direction  Daniel  was  standing,  and 
killed  an  infant  child  of  Doc  Bell  in  one  of  the  rooms.  After  the 
shooting  both  Daniel  and  the  defendant  left  the  scene  of  the  homi- 
cide together  and  fled  from  the  State. 

1.  The  first,  second,  third,  and  fourth  special  grounds  of  the 
motion  ask  for  a  new  trial  because  of  newly  discovered  evidence. 
Most  of  this  evidence  tends  to  impeach  the  State's  witness  Mc- 
Brayer,  who  testified  on  the  trial  that,  as  he  passed  the  scene  of 
the  diflBculty,  the  defendant  was  standing  near  Daniel,  who  did  the 
shooting,  and  said  to  the  latter,  "Shoot!"  The  aflfidavits  of  these 
newly  discovered  witnesses  tend  to  show  that  McBrayer,  prior  to 
giving  his  testimony,  said  to  the  aflBants  that  he  understood  the 
defendant,  Lou  Miller,  to  say  to  John  Daniel,  "Shoot!"  but  he 
could  not  be  positive;  that  he  might  have  said,  "Don't  shoot ;'^ 
that  his  mule  was  frightened  and  he  was  watching  his  mule  in- 
stead of  Miller.  In  a  counter-aflBdavit  McBrayer  denies  the  lan- 
guage attributed  to  him  by  all  the  alleged  newly  discovered  wit- 
nesses, and  says  that  what  he  did  say  to  these  witnesses  was  the  same 
as  his  testimony  given  on  the  trial  of  the  case,  which  was  that  he 
heard  the  defendant,  Lou  Miller,  say  to  John  Daniel,  "Shoot!" 
and  that  he  did  not  hear  him  say,  "Don't  shoot."  Two  other  newly 
discovered  witnesses  gave  aflBdavits  to  the  effect  that  on  the  after- 
noon of  the  homicide  they  saw  John  Daniel,  who  had  on  his 
shoulder  a  Winchester  rifle  at  the  time.  Daniel  gave  aflBants  the 
first  information  they  had  of  the  diflBculty  at  Bell's. 

The  judge  did  not  abuse  his  discretion  in  refusing  a  new  trial 
upon  the  ground  of  this  newly  discovered  evidence.    This  evidence 
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was  impeaching  and  cumulative  in  its  character,  and  "It  is  well 
settled  that  alleged  newly  discovered  evidence  of  this  character  is 
not  generally  cause  for  a  new  trial,  even  where  it  is  uncontradicted ; 
and  it  is  perfectly  clear  that  where  it  is  contradicted  by  evidence 
introduced  by  the  State  on  the  hearing  of  the  motion,  there  is  no 
abuse  of  discretion  in  refusing  to  grant  a  new  trial  upon  the 
ground  of  the  existence  of  such  evidence  and  its  discovery  since 
the  rendition  of  the  verdict/^  Washington  v.  State,  124  Oa.  423, 
431  (52  S.  E.  910) ;  Surge  v.  State,  133  Ga.  431  (66  S.  E.  243) ; 
Wimms  v.  State,  135  Oa.  659  (70  S.  E.  254). 

2.  The  fifth  ground  of  the  motion  assigns  error  because  Joe 
Bagwell,  a  juror  who  wa6  impaneled  and  sworn,  and  who  did  try 
the  defendant,  was  related  to  D.  E.  (Doc)  Bell  and  to  the  de- 
ceased, the  latter  being  the  infant  daughter  of  the  prosecutor.  It 
is  insisted  that  the  juror  is  a  second  cousin  by  marriage  to  the 
prosecutor  and  a  third  cousin  to  the  deceased,  and  is  therefore 
within  the  prohibited  degrees  of  relationship.  The  affidavit  to 
support  this  ground  tends  to  show  that  "Bagwell  married  a  Barber, 
which  said  Miss  Barber  was  a  daughter  of  Bud  (L.  E.)  Barber; 
said  Bud  Barber  married  a  Miss  Mathis,  and  said  Miss  Mathis 
was  a  first  cousin  to  John  Bell—Doc  Bell;  the  prosecutor  in  said 
case  is  a  son  of  John  Bell.^'  From  this  affidavit  it  appears  that 
Bagwell,  the  juror,  is  the  husband  of  the  third  cousin  of  the  pros- 
ecutor. In  other  words,  the  juror  married  the  prosecutor's  third 
cousin.  This  would  bring  the  juror  within  the  prohibited  degree, 
and  as  a  general  rule  would  disqualify  him,  and  would  be  cause 
for  a  new  trial  if  he  served  on  the  jury  which  convicted  the  de- 
fendant, without  knowledge  on  the  part  of  the  defendant  or  his 
counsel  of  the  relationship  at  the  time  of  his  acceptance  and  service 
as  a  trial  juror.  But  the  State  introduced,  on  the  hearing  of  the 
motion  for  a  new  trial,  a  counter-affidavit  of  L.  E.  Barber,  who 
testified  that  he  was  "the  father  of  Lola  Bagwell,  the  wife  of  Joe 
Bagwell;  that  deponent  married  Emma  Mathews;  that  Matilda 
Mathews  was  the  daughter  of  Mrs.  Brown;  that  Mrs.  Brown  was 
the  sister  of  John  Cheek  and  also  the  sister  of  Mrs.  Luke  Bell,  who 
was  the  grandmother  of  Lou  Miller  and  D.  E.  Bell,  the  prosecutor; 
that  Lou  Miller  [the  defendant]  always  called  deponent  "Cousin 
Bud,"  and  called  my  wife  cousin ;  that  said  Miller  has  visited  depo- 
nent's family;  that  Mrs.  Luke  Bell  was  the  grandmother  of  said 
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Lou  Miller  and  said  D.  E.  Bell."  It  appears,  therefore,  that  the 
defendant  and  the  prosecutor  had  a  common  ancestor  in  Mrs.  Luke 
Bell,  the  grandmother,  and  consequently  are  first  cousins.  We  think 
the  evidence  sufficiently  indicates,  if  it  does  not  absolutely  show, 
that  the  defendant  knew  of  the  relationship  existing  between  the 
juror  and  the  prosecutor.  He  did  know  of  the  relationship  be- 
tween the  juror  and  himself,  and  it  is  inconceivable  that  he  did  not 
know  the  relationship  existing  between  all  three.  He  lived  in  the 
neighborhood,  was  a  first  cousin  of  the  prosecutor  (as  testified  by 
the  latter),  and  he  called  the  juror's  father-in-law  "Cousin  Bud," 
The  prosecutor  testified  that  the  defendant  "was  nearly  double  a 
first  cousin  to  me;  he  was  a  first  cousin;  then  he  was  a  second 
cousin."  If  the  juror  was  related  to  the  prosecutor  within  the 
prohibited  degree,  he  was  also  related  to  the  defendant  within  the 
prohibited  degree.  This  relationship  must  have  been  known  to  the 
defendant,  because  he  always  addressed  the  juroVs  father-in-law  as 
"Cousin  Bud,"  and  his  wife  as  cousin.  It  is  well  settled  that  where 
a  juror  is  known  to  be  incompetent,  such  incompetency  is  presumed  . 
to  be  waived  unless  objection  is  made.  Georgia  R.  Co.  v.  Cole,  73 
Oa.  713  (2  b) ;  LampJcin  v.  State,  87  Oa.  516  (7),  517  (13  S.  E. 
523) ;  Hadden  v.  Thompson,  118  Ga.  207  (2),  208  (44  S.  E.  1001). 
3.  The  sixth  ground  of  the  motion  assigns  error  because  of  the 
ialleged  relationship  of  one  of  the  jurors,  Jim  Boggus,  to  Mrs. 
D.  E.  Bell,  the  wife  of  the  prosecutor,  and  mother  of  the  child 
killed,  within  the  prohibited  degrees.  The  affidavit  of  L.  B.  Jones, 
introduced  by  the  defendant  at  the  hearing  of  the  motion,  tends  to 
show  that  Boggus,  the  juror,  is  a  brother-in-law  of  Jim  Jones,  in 
that  the  latter  married  a  sister  of  Boggus,  and  Jones  is  a  brother  of 
Mrs.  D.  E.  Bell,  the  wife  of  the  prosecutor,  and  the  mother  of  the 
child  killed.  In  other  words,  the  juror  is  a  brother-in-law  of  Jim 
Jones,  who  is  also  a  brother-in-law  of  the  prosecutor,  Doc  Bell. 
Neither  is  there  any  relationship  between  the  juror  and  the  mother 
of  the  child  by  reason  of  the  fact  that  she  was  the  sister  of  Jones 
who  married  the  juror's  sister.  This  does  not  disqualify  the  juror. 
It  comes  within  the  ruling  made  in  the  case  of  Burns  v.  State,  89 
Oa.  627.  It  was  there  held  that  "Marriage  relates  the  husband  tq 
the  wife^s  kindred,  biit  does  not  relate  any  of  his  kindred  to  hers. 
Consequently,  a  man  whose  brother  had  married  the  prisoner's  sis- 
ter was  not,  for  that  reason,  incompetent  as  a  juror  to  try  the 
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prisoner  for  an  ojBEense/*    And  see  City  of  Ddlton  v,  Humphries, 
139  Oa.  666  (77  S.  E.  790). 

4.  Error  is  assigned  on  the  failure  of  the  court  to  charge  the 
law  of  justifiable  homicide,  or  of  voluntary  manslaughter,  as  applied 
to  John  Daniel,  the  alleged  principal  in  the  first  degree.  It  is 
insisted  that  inasmuch  as  the  State  contended  that  John  Daniel  was 
the  actual  perpetrator  of  the  crime,  and  that  the  defendant  Miller 
was  present  aiding  and  abetting  the  same  to  be  done,  the  failure  of 
the  court  to  charge  the  law  of  justifiable  homicide  and  make  such 
instructions  applicable,  to  John  Daniel  was  error  and  prejudicial 
to  the  defendant,  for  the  reason  that  the  burden  was  on  the  State, 
under  the  law,  to  show  that  the  principal  was  guilty  of  murder, 
before  the  State  could  ask  a  conviction  of  the  movant,  who  was 
the  alleged  principal  in  the  second  degree,  and  before  the  jury  could 
convict  him  they  must  believe  beyond  a  reasonable  doubt  that 
Daniel  was  guilty  of  murder.  Under  the  evidence  in  this  case, 
we  do  not  think  that  either  the  law  of  justifiable  homicide  or 
that  of  voluntary  manslaughter  is  applicable.  The  evidence  for 
the  State  tended  to  show  that  after  the  first  diflBculty  between 
John  Daniel  and  the  prosecutor,  the  latter  went  to  his  home;  and 
that  Daniel  and  the  defendant  went  away  together.  The  defendant 
procured  a  Winchester  rifle  from  a  neighbor,  for  the  purpose,  he 
said,  of  killing  a  hawk,  and  in  a  very  short  time  he  and  Daniel 
appeared  at  the  home  of  the  prosecutor,  Daniel  having  a  Win- 
chester rifle.  Soon  after  lending  the  rifle  the  neighbor  said  to 
J.  D.  O'Keefe,  a  witness  for  the  State,  that  "when  that  old  rifle 
began  to  crack,  he  said  he  knew  that  was  his  gun  then.*'  The 
evidence  tended  to  show  that  Daniel  commenced  to  fire  at  the  prose- 
cutor from  behind  a  stump,  while  the  latter  was  endeavoring  to 
get  him  to  leave,  and  continued  to  shoot  at  least  sixteen  times— 
twice  after  the  mother  had  brought  the  dead  baby  out  on  the  porch 
in  her  arms  and  told  Daniel  that  he  had  killed  her.  One  of  the 
bullets  from  the  Winchester  rifie  went  through  a  portion  of  the 
house  and  killed  the  infant  child  of  the  prosecutor  while  lying  in 
its  bed.  While  the  shooting  was  in  progress  a  minister  of  the 
gospel  was  driving  along  the  public  road  opposite  to  where  the 
shooting  was,  and  saw  a  man  there  holding  a  horse,  and  xmderstood 
the  man  to  say  to  another  man  also  standing  there,  "Shoot!"  and 
the  man  immediately  shot.     Other  witnesses  identified  the  man 
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holding  the  horse  as  the  defendant,  Lou  Miller,  and  the  man  at  the 
stump  with  the  rifle  as  John  Daniel.  Mrs.  EflBe  Johnson  and 
Nonie  Bell  were  pleading  with  John  Daniel  not  to  go  back  to  Doc 
Bellas.  Daniel  was  cursing  Doc  Bell,  and  said  he  was  going  to 
kill  him.  Before  Daniel  said  this  of  Bell,  Miller  said,  "John  can't 
take  ever3rthing.'*  It  seems  clear  from  the  evidence  that  John 
Daniel  went  to  the  house  of  the  prosecutor  for  the  purpose  of  kill- 
ing him,  and  that  the  defendant  was  there  aiding  and  abetting  him. 
Had  Daniel  killed  the  prosecutor,  we  think  there  is  no  question  that 
he  would  have  been  guilty  of  murder,  and  the  defendant,  who  aided 
and  abetted  the  act,  would  have  been  none  the  less  guilty.  And  if 
under  such  circumstances  the  shot  or  shots  fired  by  Daniel  at  the 
prosecutor  missed  him,  but  hit  his  child  and  killed  her,  both  Daniel 
and  Miller  would  be  guilty  of  murder.  1  Bishop's  Crim.  Law 
(8th  ed.),  §  328;  1  Wharton's  Crim.  Law  (11th  ed.),  695;  21 
Cyc.  694.  We  can  see  no  element  of  justifiable  homicide  in  this 
case,  but,  on  the  contrary,  the  evidence  makes  out  a  case  of  murder. 
Williams  v.  State,  130  Ga,  400,  403  (60  S.  E.  1053) ;  Bowden  v. 
State,  126  Ga.  578  (55  S.  E.  499). 

The  court .  did  not  err,  therefore,  in  failing  to  charge  on  the 
subject  of  justifiable  homicide.  He  had  correctly  instructed  the 
jury  as  to  the  law  of  murder,  malice,  burden  of  proof,  and  of 
principals  in  the  first  and  second  degrees.  He  instructed  the  jury 
that  before  the  defendant  could  be  convicted  of  murder,  they  "must 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that  John 
Daniel  was  guilty  of  the  crime  of  murder;  .  .  that  John 
Daniel  wilfully  and  with  malice  aforethought,  while  endeavoring  to 
kill  and  murder  Doc  Bell,  killed  Sallie  Maud  Bell."  And  also: 
"Before  you  would  be  authorized  to  convict  Lou  Miller,  it  must  be 
shown  to  you  beyond  a  reasonable  doubt  that  John  Daniel  was 
guilty  of  murder  in  killing  Sallie  Maud  Bell.  It  must  be  shown 
that  he  killed  her,  and  that  in  killing  her  he  was  guilty  of  murder, 
under  the  evidence  in  this  case.  If  that  has  not  been  shown,  why 
you  should  acquit  the  defendant  Lou  Miller."  This  charge  was  as 
favorable  to  the  defendant  as  he  was  entitled  to,  under  the  evi- 
dence. The  court  instructed  the  jury  that  there  could  be  no  con- 
viction unless  Daniel  was  guilty  of  murder.  And  there  could  be 
no  murder  if  the  homicide  was  justifiable. 

Nor  was  the  failure  to  charge  on  the  subject  of  voluntary  man- 
46 
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slaughter  error.  This  was  a  case  of  murder,  or  nothing.  Tolbiri 
V.  State,  119  Oa.  970  (47  S.  E.  544).  There  was  no  such  "hot 
blood/'  as  contended  by  able  counsel,  as  to  authorize  a  charge  on 
the  law  of  voluntary  manslaughter.  After  the  first  diflSculty  Daniel 
had  deliberately  armed  himself  with  a  deadly  repeating  rifle,  pro- 
cured through  his  companion,  Miller,  and  had  gone  to  the  home 
of  the  prosecutor  for  the  expressed  purpose  of  killing  him.  There 
might  be  a  question  of  voluntary  manslaughter  in  this  case  if  the 
circumstances  of  the  first  transaction  were  such  that  had  death 
resulted  to  Doc  Bell,  as  a  result  of  that  quarrel,  it  would  have  been 
voluntary  manslaughter.  See  Williams  v.  State,  125  Oa.  302  (54 
S.  E.  108).  But  let  us  see  how  the  evidence  stands  as  to  thai 
Roy  Johnson,  who  was  in  the  buggy  with  Bell  at  the  time  of  the 
first  difficulty,  and  who  was  offered  as  a  witness  by  the  defendant, 
testified  that  Daniel  said  to  the  prosecutor  that  Hope  Bell,  a 
brother  of  the  prosecutor,  had  wrecked  his  mother's  home  by  run- 
ning away  and  marrying  her  daughter,  and  he  was  going  to  kill 
Hope.  Doc  Bell  then  told  Daniel  that  "somebody  else  could  pull 
triggers.*'  "Then  John  [Daniel]  didn't  say  anything  to  Doc  He 
then  shot  at  Doc  without  saying  a  word.  Doc  was  in  the  buggy 
with  me  when  John  Daniel  shot  ai  him.  We  were  twenty  steps 
from  John  Daniel.''  There  was  nothing  in  this  first  transaction  to 
authorize  a  charge  on  the  law  of  voluntary  manslaughter  had  death 
resulted.  It  is  true  that  in  the  first  transaction  the  prosecutor  had 
fired  one  shot  at  Daniel,  but  it  was  only  after  Daniel  had  fired  the 
third  shot  at  him.  In  order  to  reduce  the  offense  from  murder  to 
manslaughter,  there  must  be  some  assault  by  the  person  killed  upon 
the  person  killing,  or  other  equivalent  circumstances.  Ray  v.  State, 
15  Ga.  223  (5).  There  was  no  assault  made  by  Doc  Bell  in  this 
transaction  on  John  Daniel.  The  cases  cited  by  the  plaintiff  in 
error  show  an  assault  by  the  deceased  upon  the  person  killing. 
But  if  there  was  no  voluntary  manslaughter  iu  the  first  trans- 
action had  death  resulted,  there  is  certainly  none  in  the  second, 
under  the  evidence.  If  Daniel  had  killed  Bell  during  the  first 
quarrel,  he  would  have  been  guilty  of  murder.  He  made  the  first 
assault,  and  Bell  only  fired  later  when  Daniel  had  fired  the  third 
shot  at  him.  Daniel  made  no  retreat,  and  without  any  apparent 
reason  or  justification  pulled  his  pistol  and  commenced  to  fire  at 
Bell.    Had  death  resulted  to  Bell,  can  there  be  a  question  that  he 
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would  have  been  guilty  of  murder?  This  case  does  not,  therefore, 
fall  within  the  ruling  made  in  the  Williams  case,  supra,  and  the 
court  properly  failed  to  instruct  the  jury  on  the  law  of  man- 
slaughter. 

The  verdict  is  supported  by  the  evidence. 

Judgment  affirmed.    All  the  Justices  concur,  except 

Beck,  J.,  dissenting.  It  appears  from  the  evidence  of  a  witness 
introduced  by  the  State,  that  Daniel,  who  was  indicted  as  a  co- 
principal  with  the  defendant,  without  provocation  except  words, 
shot  at  one  Doc  Bell  with  a  pistol.  Bell,  being  unarmed,  left  at 
once  and  went  to  his  brother's  house,  procured  a  gun,  and  returned 
to  the  place  at  which  his  assailant,  Daniel,  had  remained.  As  Bell 
was  approaching  with  the  deadly  weapon  in  his  hands,  Daniel  fired 
again.  Under  these  facts  the  jury  would  have  been  authorized  to 
find,  that,  after  the  first  assault  had  been  coi^pleted.  Bell  left  the 
place,  went  a  short  distance  from  there,  armed  himself  with  a  gun, 
and  returned  to  where  Daniel  had  remained,  with  intention  to 
engage  in  deadly  conflict  with  him;  and  further,  that  Daniel  re- 
mained and  awaited  BelFs  return  and  fired  upon  Bell  as  he  ap- 
proached, and  that  Bell,  availing  himself  of  the  preparation  which 
he  had  made  when  he  went  to  his  brother's  house  after  the  combat, 
answered  the  fire,  and  that  this  constituted  mutual  combat  between 
the  parties ;  and  that  the  killing  of  either  by  the  other  under  these 
circumstances  would  have  been  a  felonious  killing  of  the  grade  of 
voluntary  manslaughter.  If  we  are  right  in  this,  then  it  was  a 
question  for  the  jury  to  decide  as  to  whether  or  not  there  had  been 
sufficient  cooling  time  between  the  time  of  mutual  combat  and  the 
time  of  the  fatal  shooting,  and  consequently  as  to  whether  in  firing 
the  shot  that  resulted  in  the  death  of  the  decedent  the  principal  in 
the  first  degree  acted  under  the  passion  aroused  by  the  mutual  com- 
bat, or  acted  in  malice  or  a  spirit  of  revenge.  In  the  one  case  he 
would  have  been  guilty  of  murder;  in  the  other,  of  voluntary 
manslaughter.  But  whether  it  was  murder  or  voluntary  man- 
slaughter was  a  question  for  the  jury  to  decide.  And  if  they  had 
found  that  the  principal  in  the  first  degree  was  guilty  of  voluntary 
manslaughter,  then  it  became  a  question  for  them  to  decide  whether 
Miller,  alleged  to  be  the  principal  in  the  second  degree,  was  also 
guilty  of  that  oflfense.  Thus  the  question  as  to  whether  the  de- 
fendant was  guilty  of  the  oflfense  of  voluntary  manslaughter  was 
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one  for  determination  by  the  jury,  and  the  court  should  have  given 
them  appropriate  instructions  relative  to  that  grade  of  homicide; 
and  failure  to  give  such  instructions  was  error  which  should  be  cor- 
rected by  the  grant  of  a  new  trial. 


BEUCHLEK  v.  GEORGIA  RAILWAY  &  POWER  COMPAXY. 

1.  In  extending  to  power  companies  generating  electricity  for  public  use 
the  right  to  condemn  rights  of  way  or  other  easements  on  the  lands  of 
others,  in  order  to  run  lines  of  wire,  maintain  dams,  etc.,  the  statute 
(Civil  Code,  S§  6240-2)  declares  that  such  power  of  condemnation  shall 
not  be  used  to  interfere  with  any  mill  or  factory  actually  in  operation. 
The  protection  accorded  to  mills  and  factories  extends  to  appurtenances 
necessary  to  their  operation,  but  not  to  property  from  which  the  crude 
material  is  taken  for  supplying  such  mill  or  factory. 

2.  There  was  no  abuse  of  discretion  in  refusing  an  interlocutory  injiuction. 

April  17,  1913. 

Petition  for  injunction.  Before  Judge  Ellis.  Fulton  superior 
court.    January  31,  1913. 

Atkinson  &  Bom  and  Smith  &  Hastings,  for  plaintiff. 

H.  H.  Dean  and  King  &  Spalding  and  Underwood,  for  de- 
fendant. 

Evans,  P.  J.  The  plaintiff  in  error  i  the  owner  of  a  lot  of 
land  containing  a  granite  deposit  The  granite  is  quarried  and  is 
crushed  into  stone  of  small  size  and  into  sand  by  a  rock-crusher 
located  on  the  premises  and  near  the  quarry.  The  crusher  is  a 
machine  capable  of  crushing  about  120  tons  of  rock  per  day,  and  is 
unsheltered  by  any  house  or  other  structure.  It  is  operated  by  a 
portable  steam-engine,  of  twenty-horse  power,  which  is  enclosed  in 
a  very  crude  shed.  The  defendant  in  error  is  a  corporation  operat- 
ing a  plant  for  generating  electricity,  and  proposes  to  condemn  the 
right  to  stretch  its  wires  over  the  premises,  by  virtue  of  the  Civil 
Code,  §§  5240-5242.  The  plaintiff  in  error  seeks  to  enjom  such 
condemnation,  on  the  ground  that  the  maintenance  of  wires  heavily 
charged  with  electric  current  over  his  premises  will  interfere  with 
the  operation  of  his  rock-crusher.  On  an  interlocutory  hearing  the 
court  refused  an  injunction. 

The  statute  (Civil  Code,  §§  5240-2)  confers  on  a  corporation 
owning  or  controlling  a  water-power  in  this  State,  or  a  location  for 
a  steam  plant,  and  operating  a  plant  for  generating  electricity  by 


Digitized  by 


Google 


(Ja  )  MARCH  TERM,  1913.  725 

water  or  steam  power  to  be  used  for  lighting  towns  or  oities  or 
supplying  motive  power  to  .railroads  or  street-car  lines,  or  supply- 
ing light,  heat,  or  power  to  the  public,  the  right  to  condemn  rights 
of  way  or  other  easements  upon  the  lands  of  others,  in  order  to 
run  lines  of  wire,  maintain  dams,  flow-back  water,  or  for  other  uses 
necessary  to  these  purposes;  but  it  is  declared  that  the  power  of 
condemnation  "shall  not  be  used  to  interfere  with  any  mill  or 
factory  in  actual  operation/'  The  plaintiff's  contention,  is,  that 
the  quarry  is  incidental  to  and  part  of  his  milling  business ;  that  in 
blasting,  pieces  of  stone  may  be  thrown  against  the  wires,  causing 
them  to  break  and  fall,  to  the  injury  of  the  persons  working  in  the 
quarry;  and  therefore  that  the  stringing  of  wires  heavily  charged 
with  electricity  will  interfere  with  his  mill  or  factory.  On  the 
other  hand,  the  condemnor  contends  that  the  wires  are  to  be 
strung  overhead  at  such  distance  from  the  ground,  and  more  than 
one  hundred  feet  from  the  quarry,  that  the  operation  of  the  quarry 
will  not  be  interfered  with ;  that  the  only  chance  of  breaking  the 
wires  would  be  from  the  careless  mining  of  the  stone;  that  the 
quarrying  of  stone  to  obtain  crude  material  is  not  accessorial  to  or  a 
part  of  its  milling  or  manufacture  into  an  article  of  commercial 
use ;  and  that  a  rock-crusher  of  the  character  described  is  not  such 
a  mill  or  factory  as  is  contemplated  by  the  statute.  The  testimony 
of  both  sides  revolved  around  the  point  of  possible  injury  to  persons 
engaged  at  work  in  the  quarry.  The  exact  location  of  the  crusher 
relatively  to  the  proposed  course  of  the  wire  is  made  to  appear  only 
by  photographs;  and  as  the  testimony  does  not  disclose  that  the 
operation  of  the  crusher,  independently  of  the  quarry,  will  be  af- 
fected by  the  stringing  of  the  wires,  the  legal  questions  presented 
are,  whether  this  rock-crusher  is  such  a  mill  or  factory  as  is  con- 
templated by  the  statute,  and  whether  the  quarry  is  a  part  of  the 
mill.  We  do  not  deem  it  necessary  to  decide  whether  the  "mill  or 
factory''  referred  to  in  the  statute  was  intended  to  apply  to  such 
a  combination  of  crude  structure  and  portable  machinery  as  the 
record  discloses  this  rock-crusher  to  be.  However  that  may  be, 
clearly  it  wa^  not  the  legislative  intent,  in  exempting  mills  and 
factories  from  the  operation  of  the  statute,  that  such  exemption 
should  extend  to  the  protection  of  a  quarry  from  which  the  rock 
is  obtained  which  is  taken  to  a  rock-crusher  to  be  crushed  into 
smaller  pieces.    The  operation  of  a  flouring  mill  has  no  connection 
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with  the  cultivation  of  the  wheat  usqd  in  milling  the  flonr.  A 
yam  or  cloth  factory  is  a  thing  apart  from  fields  given  over  to  the 
cultivation  of  the  cotton  which  is  manufactured  into  the  yam  or 
cloth.  A  quarry  is  a  work  for  the  excavation  of  stone  or  mineral ; 
the  conversion  of  such  stone  or  mineral  by  milling  into  a  com- 
mercial article  is  no  part  of  the  business  of  quanying,  nor  vice 
versa.  The  statute  is  designed  to  protect  a  mill  or  factory  which  is 
in  actual  operation.  This  protection  extends  to  all  appurtenances 
necessary  to  the  operation  of  a  mill  or  factory,  such  as  the  main- 
tenance of  a  dam  in  a  case  where  water  is  the  propelling  power, 
and  similar  adjuncts.  But  i  -  does  not  extend  to  an  exemption  from 
condemnation  of  property  from  which  the  cmde  material  is  taken 
to  supply  a  mill  or  factory  and  to  be  converted  into  a  commercial 
article.  We  therefore  think  that  under  the  evidence  the  court  did 
not  abuse  his  discretion  in  refusing  an  injunction. 

Judgment  affirmed.     All  the  Jusiices  concur. 


Jones  et  al.  v,  Bass  &  Company. 

Beck,  J.  Under  the  provisions  of  the  Civil  Code,  {  4915,  the  sheriff  or 
deputy  sheriff  is  authorized  to  levy  a  fi.  fa.  issued  from  a  justice's 
court.  This  disposes  of  the  only  ruling  made  in  the  trial  upon  which 
error  is  assigned.  Judgment  affirmed.    All  the  Justices  concur, 

Apbil  18,  1913. 

Claim.    Before  Judge  Maddox.    Floyd  superior  court     October 

24,  1911. 

Henry  Walker,  for  plaintiffs  in  error. 

Lipscomb,  Willingham  &  Wright  and  Nathan  Harris,  contra. 


Southern  Railway  Co.  v,  Rome  Railway  &  Light  Co. 

Atkinson,  J.  1.  If  a  commercial  railroad  company,  owning  the  land  in 
fee  on  which  its  tracks  were  laid,  dedicated  to  a  city  in  which  the  land 
was  located  a  street  crossing  on  the  railroad  tracks,  and  if  thereafter, 
by  permission  of  the  city  authorities,  an  electric  street-car  company 
proceeded  to  construct,  along  the  street,  tracks  for  the  operation  of 
street-cars,  the  commercial  railroad  company  would  not  be  entitled  to 
an  injunction  against  the  laying  of  the  street-car  tracks  on  such  cross- 
ing, on  the  ground  that  it  interfered  with  the  property  of  the  railroad 


Digitized  by 


Google 


Qsl.)  march  term,  1913.  ^27 

company  and  the  use  of  its  tracks,  and  rendered  the  crossing  dangerous. 
Southern  Ry.  Co,  v.  Atlanta  Ry,  Co,,  111   Oa,  679    (36  S.  E.  873,  51 
L.  R.  A.  125) ;  Brunatcick  Railroad  Co,  v.  Mayor  etc,  of  Waycross,  88 
Ga,  68    (13  S.  E.  835).     See  also  Southeast  etc.  R.  Co.  v,  Evansville 
etc.  Ry.  Co.,  169  Ind.  339   (82  N.  E.  765,  13  L.  R.  A.   (N.  S.)  916,  and 
note,  14  Ann.  Cas.  214). 
2.  There  was  no  abuse  of  discretion  in  refusing  an  interlocutory  injunction. 
Judgment  affirmed.    All  the  Justices  concur, 
April  18,  1913. 

Petition  for  injunction.  Before  Judge  Maddox.  Floyd  superior 
court.    November  30,  1912. 

Copeland,  Hamilton  &  Hutchens  and  Maddox,  McCamy  &  Shu- 
mate, for  plaintiff.    Dean  &  Dean  and  J.  M,  Hunt,  for  defendant. 


BALL  V,  MADDEN  et  al. 

1.  "Whenever  a  person  is  possessed  of  property  or  funds,  or  owes  a  debt 
or  duty,  to  which  more  than  one  person  lays  claim,  and  the  claims  are 
of  such  a  character  as  to  render  it  doubtful  or  dangerous  for  the  holder 
to  act,  he  may  apply  to  equity  to  compel  the  claimants  to  interplead." 
Civil  Code,  f  5471. 

2.  Applying  the  above-stated  rule  to  the  facts  of  this  case,  the  plaintiff 
in  error  had  no  just  ground  of  complaint  of  the  refusal  of  the  judge  to 
vacate  an  order  for  an  interpleader  and  an  interlocutory  injunction. 

Apbil  18,  1913. 

Motion  to  dissMve  injunction,  etc.    Before  Judge  Maddox.    Floyd 
superior  court.    November  29,  1912. 

Harris,  Harris  &  Harris,  for  plaintiff  in  error. 

i¥.  B,  EubanJcs  and  Seaborn  &  Barry  Wright,  contra. 

Fish,  C.  J.  Mrs.  Echols,  the  owner  of  a  farm  in  Floyd  county, 
on  January  24,  1911,  leased  it  for  three  years,  beginning  January 
1,  1912,  to  three  persons  by  the  name  of  Madden,  who  were  in  pos- 
session of  the  farm  as  her  tenants  when  the  lease  contract  was 
executed.  This  contract  was  in  writing,  but  was  never  recorded. 
The  stipulated  rental  was  3,000  pounds  of  lint-cotton  for  each 
year,  for  which  the  tenants  gave  Mrs.  Echols  their  joint  notes  ma- 
turing at  stated  intervals  during  the  months  of  October  and  No- 
vember of  each  year  during  the  term.  The  tenants  have  since  re- 
mained in  possession.  On  February  3,  1911,  Mrs.  Echols  trans- 
ferred to  the  Citizens  Bank  of  Rome,  as  collateral  security  for  a/ 
loan,  the  notes  given  her  by  her  tenants.     The  loan  has  never 
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been  paid.  On  May  12,  1911,  Mrs.  Echols  executed  to  Willifl  a 
deed  to  the  leased  premises,  to  secure  a  loan  from  him  to  her.  This 
deed  contained  a  power  to  Willis  to  sell  the  lands  at  public  sale 
to  pay  the  loan  made  by  him,  in  the  event  of  its  non-payment  at 
maturity.  A  bond  to  reconvey  upon  the  pajrment  of  the  loan  was 
given  by  Willis  to  Mrs.  Echols.  At  the  time  of  this  transaction 
Willis  had  no  actual  notice  or  knowledge  of  the  lease.  His  loan  not 
having  been  paid  at  maturity,  Willis,  in  pursuance  of  the  power  of 
sale  contained  in  the  securiiy  deed,  executed  to  him  by  Mrs.  Echols, 
sold  at  public  outcry,  on  July  12,  1912,  the  lands  composing  the 
farm  to  Ball,  and  conveyed  the  same  to  him  by  deed.  At  the  time 
he  purchased.  Ball  had  actual  notice  of  the  lease  contract  between 
Mrs.  Echols  and  the  Maddens.  When  the  note  for  the  rent  of 
1912  became  due,  the  bank,  who  held  the  same  as  collateral  for  its 
unpaid  loan  to  Mrs.  Echols,  and  Ball,  who  had  purchased  the  land, 
were  both  about  to  distrain  for  the  rent  of  that  year.  Thereupon 
the  Maddens  presented  their  petition  to  the  judge  of  the  superior 
court,  against  the  bank  and  Ball,  setting  forth  the  facts  above 
stated,  alleging  their  ability  and  readiness  to  pay  the  rent  for 
1912,  but  declaring  their  inability  to  determine,  with  safely  to 
themselves,  who  was  legally  entitled  to  the  same,  the  bank  or  Ball. 
The  petitioners  also  oflEered  to  deliver  the  rent  to  the  court.  They 
prayed  that  the  bank  and  Ball  be  required  to  interplead  as  to  their 
respective  claims  to  the  rent,  and  that  meanwhile  they  be  enjoined 
from  proceeding  against  petitioners  for  the  same.  Upon  consider- 
ing such  verified  petition,  the  judge  granted  an  order  enjoining  the 
defendants  as  prayed  for,  until  further  order  of  the  court;  and  also 
requiring  the  defendants  to  interplead  in  the  cause  and  set  up  what- 
ever right  and  claim  they  might  have  against  the  rent.  It  was  fur- 
ther ordered  that  the  petitioners  deliver  the  rent  to  the  clerk  of  the 
court,  and  that  thereupon  they  be  discharged  from  any  and  all 
further  liability  to  either  of  the  defendants  for  such  rent.  This 
order  was  granted  October  15,  1912.  Ten  days  thereafter.  Ball 
filed  a  motion  to  vacate  the  order.  The  facts  set  forth  in  the 
motion  were  the  same  as  those  in  the  petition  for  interpleader  and 
which  we  have  already  stated.  The  motion  further  stated  that 
when  Ball  purchased  the  land  the  crops  had  not  matured.  The 
Maddens  alone  were  made  parties  respondent  to  the  motion.  Upon 
the  hearing  of  the  motion  the  facts  stated  in  the  petition  and  the 
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motion  were  admitted  to  be  true,  and  it  waiB  shown  that  the  crops 
had  not  matured  when  Ball  purchased  the  land.  The  judge  refused 
to  grant  the  motion.  By  consent  of  all  parties,  the  clerk  of  the 
court  was  ordered  to  sell  the  cotton  and  deposit  the  proceeds  in  a 
designated  bank,  to  await  the  final  determination  of  the  inter- 
pleader between  Ball  and  the  Citizens  Bank  of  Rome,  and  that 
the  final  judgment  in  the  interpleader  attach  to  the  fund  as  fully 
as  to  the  cotton  had  it  not  been  sold. 

The  only  question  presented  for  decision  is  whether  the  judge 
erred  in  refusing,  on  the  motion  of  Ball,  to  vacate  a  former  order 
requiring  Ball  and  the  bank  to  interplead,  and  enjoining  them  both, 
pending  the  interpleader,  from  proceeding  against  the  Maddens  for 
the  collection  of  the  rent  due  for  the  year  1912.  The  bank  was 
not  a  party  to  the  motion;  and  even  if  it  had  been,  it  would  not 
be  necessary  for. us  to  deterpiine  whether  it  or  Ball  had  the  better 
claim  to  the  rent.  "Whenever  a  person  is  possessed  of  property  or 
funds,  or  owes  a  debt  or  duty,  to  which  more  than  one  person  lays 
claim,  and  the  claims  are  of  such  a  character  as  to  render  it  doubt- 
ful or  dangerous  for  the  holder  to  act,  he  may  apply  to  equity  to 
compel  the  claimants  to  interplead.^'  Civil  Code,  §  5471.  Apply- 
ing the  provisions  of  this  section  to  the  facts  of  the  case  at  bar,  it 
is  clear  enough,  without  discussion  or  the  citation  of  authority, 
that  the  Maddens  had  the  right  to  an  interpleader  and  an  inter- 
locutory injunction,  and  that  the  judge  did  not  err  in  refusing  to 
revoke  the  order  granting  them  such  relief.  Accordingly,  the  judg- 
ment is  afiQrmed. 

Judgment  affirmed.     All  the  Justices  concur. 


MONROE  et  al.  v.  ESTES. 

In  a  suit  by  one  mill-owner  against  a  lower  mill-owner  on  the  same 
stream,  to  recover  damages  alleged  to  have  been  sustained  in  conse- 
quence of  the  raising  of  the  height  of  a  dam  by  the  lower  mill-owner 
so  as  to  back  the  water  in  the  stream  to  a  height  that  interfered  with 
the  operation  of  the  plaintiflTs  mill,  the  court  erred  in  charging  the  jury 
that  "if  at  any  time  this  water  was  off  the  wheel  [of  the  plaintifTs 
mill],  the  defendants  would  have  no  right  to  put  it  back  on  her,  al- 
though previous  to  this  time  it  may  have  been  on  her;  that  is  the 
rule  which  will  govern  you  in  that  respect  j"  there  being  evidence  from 
which  the  jury  would  have  been  authorized  to  find  that  for  more  than 
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twenty  years  the  dam  of  the  lower  mill-owner  had  been  erected  and 
maintained  at  Buch  a  height  as  to  back  the  water  up  to  its  present 
level  before  the  erection  of  the  upper  mill,  and  that  if  there  had  been 
a  subsidence  of  the  waters  in  the  mill-pond,  so  that  the  flowage  back- 
ward did  not  affect  the  wheel  of  the  upper  mill-owner,  such  subsidence 
was  in  consequence  of  leakage;  that  the  raising  of  the  water  had  been 
caused,  not  by  raising  the  height  of  the  lower  dam,  but  by  the  repairing 
thereof;  that  the  lowering  of  the  level  of  the  water  had  been  temporary, 
caused  by  use  of  the  water  or  leakage,  and  not  for  such  a  length  of  time 
as  would  cause  a  loss  of  the  easement  by  abandonment  or  forfeiture  by  ' 
nonuser,  under  the  provisions  of  the  Civil  Code,  f  3644. 
April  18,  1013. 

Action  for  damages.  Before  Judge  Edwards.  Haralson  superior 
court.    February  24,  1912. 

Griffith  &  Matthews,  H,  J,  McBride,  and  J.  S,  Edwards,  for 
plaintiffs  in  error. 

James  Beall  and  Buford  F.  Boy  kin,  contra. 

Beck,  J.  This  was  a  suit  to  recover  damages  alleged  to  have 
been  caused  by  the  act  of  a  lower  mill-owner  in  backing  water  by 
raising  the  height  of  a  dam,  so  as  to  cause  it  to  interfere  with  the 
wheel  which  furnished  the  power  by  which  the  plaintiff's  mill  was 
operated.  The  defendants  answered,  in  substance,  that  the  dam 
had  not  been  raised  beyond  the  height  at  which  it  had  formerly 
been  built  and  maintained  for  a  long  period  before  the  erection  of 
the  plaintiff^s  mill;  that  while  leakage  in  the  lower  dam  had  been 
stopped  to  a  certain  extent,  the  repairs  did  not  raise  the  waters  to 
the  height  of  the  original  dam.  And  it  was  also  contended  by  the 
defendants,  as  shown  by  the  evidence,  that  if  there  had  been  a 
subsidence  of  the  water  as  raised  by  the  original  dam,  it  was  caused 
by  leakage ;  and  it  was  insisted  that  by  repairing  the  old  dam  they 
had  not  raised  the  water,  by  several  inches,  as  high  as  they  had  a 
right  to  raise  it,  when  the  capacity  of  the  original  dam  is  taken  into 
consideration. 

There  was  evidence  which  would  have  authorized  the  jury  to 
find  that  the  dam  of  the  lower  mill-owner  as  originally  built  was 
of  such  a  height  that  it  would  raise  the  water  in  the  stream  upon 
which  the  mills  of  both  the  plaintiff  and  the  defendants  were  lo- 
cated, so  as  to  cause  the  waters  to  rise  to  a  height  as  great  or  greater 
than  that  to  which  they  were  raised  after  the  repairs  of  the  lower 
dam,  which  are  complained  of  in  the  plaintiff's  petition.  While 
there  is  a  conflict  of  evidence  upon  this  issue,  the  jury  would  have 
been  authorized  by  the  evidence  to  find  with  the  defendants  as  to 
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this  contention.  And  there  was  also  evidence  tending  to  show  that 
the  dam  of  the  lower  owner  had  been  maintained  for  more  than 
twenty  years  prior  to  the  erection  of  the  mill  of  the  plaintiff.  That 
being  tme,  the  court  erred  in  charging  the  jury  that  "if  at  any 
time  this  water  was  off  the  wheel  [of  the  plaintiffs  mill],  the  de- 
fendants would  have  no  right  to  put  it  back  on  her,  although  pre- 
vious to  this  time  it  may  have  been  on  her;  that  is  the  rule  which 
will  govern  you  in  that  respect/*  If  the  defendants  had  main- 
tained the  lower  dam  for  a  period  of  twenty  years  at  a  certain 
height  and  with  a  certain  capacity,  and  had  raised  the  water  in 
the  stream  up  to  the  capacity  of  the  dam,  they  would  have  acquired 
a  prescriptive  right  to  back  the  water  in  the  stream  to  the  full 
capacity  of  the  dam  thu6  maintained.  Baker  v.  McOnire,  53  Oa. 
245;  40  Cyc.  676.  The  proposition  of  law  stated  in  the  excerpt 
quoted  is  essentially  erroneous,  in  that  it  was  the  duty  of  the  jury 
in  following  these  instructions  to  find  for  the  plaintiff,  even  though 
they  believed  f torn  the  evidence  that  the  lower  dam  had  been  main- 
tained for  the  prescriptive  period  at  such  a  height  as  to  give  it  a 
capacity,  to  back  water  upon  the  wheel  of  the  plaintiffs  mill,  if  at 
any  time,  on  account  of  leakage  and  a  want  of  repairs,  the  dam  of 
the  lower  owner  had  failed  to  raise  the  water  to  the  full  height  of 
the  dam  and  to  the  extent  of  its  capacity,  and  thereby  lowered 
the  water  in  the  stream  so  that  the  flowage  of  it  backward  would 
not  interfere  with  the  mill  of  the  plaintiff;  whereas  the  true  doc- 
trine is,  that  if,  because  of  not  keeping  a  dam  in  repair  and  because 
of  a  consequent  leakage,  the  capacity  of  the  dam  and  the  height  to 
which  it  can  raise  water  is  decreased,  the  owner  of  such  a  dam  has 
a  right  to  repair  it  and  stop  the  leakage  so  as  to  cause  it  to  raise 
the  water  to  the  level  of  the  top  of  the  dam,  provided,  of  course,  he 
has  previously,  by  prescription  or  otherwise,  acquired  the  right  to 
erect  the  dam  to  its  original  height  and  to  maintain  the  water  at 
its  present  level,  and  has  not  lost  this  easement  by  abandonment  or 
nonuser  for  a  sufficient  time  to  show  abandonment.  This  is  dis- 
tinctly ruled  in  the  case  of  Baker  v.  McGuire,  supra ;  and  the  prin- 
ciple which  we  have  stated  is  discussed  in  that  case  and  in  other 
cases  cited  in  9  Michie,  346.  Another  part  of  the  court's  charge, 
in  substance  embodying  the  same  principle  as  that  contained  in 
the  excerpt  discussed  above,  is  of  cours3  subject  to  the  same  criti- 
cism. 
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Except  as  indicated  in  the  foregoing^  the  other  assignments  of 
error  are  without  merit  and  no  discussion  of  them  is  required. 
Judgment  reversed.    All  the  Justices  concur. 


Brooks  v.  Winkles. 


Fish,  C.  J.  1.  In  an  action  on  a  general  warranty  of  title  to  land  against 
the  claims  of  all  persons,  an  eviction  or  equivalent  disturbance  hj  an 
outstanding  paramount  title  must  be  shown,  to  entitle  the  plaintiff  to 
recover.    Darley  v.  Mallary,  136  Qa,  345  (71  S.  E.  471). 

2.  If  in  such  a  case  the  plaintiff  relies  upon  ouster  in  consequence  of  legal 
proceedings,  it  must  appear  that  the  warrantor  had  notice  thereof  and 
an  opportunity  to  defend.  Civil  Ck)de,  f  4197.  See  Clements  v.  ColUiu, 
59  Oa.  124;  Haines  v.  Fort,  93  Oa.  25,  28  (18  S.  E.  994). 

3.  The  defendant  in  execution  is  not  a  party  to  a  statutory  claim  case, 
where  the  only  issue  made  is  the  ordinary  one  between  the  plaintiff  in 
execution  and  the  claimant.  Anderson  v.  Wilson,  45  Oa,  27;  Central 
Bank  v.  Georgia  Grocery  Co,,  120  Ga,  883,  884  (48  S.  E.  325).  Not 
being  a  party  himself,  he  can  not  vouch  his  warrantor  in  such  a  case 
so  as  to  give  him  an  opportunity  to  defend  his  title,  and  conclude  him 
by  a  verdict  and  judgment  that  the  property  is  not  subject  to  the 
execution. 

4.  Where  an  ordinary  execution  against  two  or  more  defendants  is  levied 
upon  land,  and  the  entry  of  levy  does  not  show  as  whose  property  the 
land  was  levied  on,  the  levy  is  insufficient,  and,  unless  amended,  a  sale 
made  thereunder  will  not  divest  the  title  of  the  real  owner  of  the  land- 
Cooper  V.  Yearwood,  119  Ga.  44  (45  S.  E.  716). 

5.  Accordingly,  on  the  trial  of  an  action  for  alleged  breach  of  a  general 
warranty  of  title  to  land,  the  refusal  to  grant  a  nonsuit  was  error, 
where  the  only  evidence  in  behalf  of  the  plaintiff,  the  warrantee,  showed 
the  following  facts,  viz.:  An  execution  in  favor  of  the  officers  of  court 
and  against  the  warrantee  and  another  was  levied  upon  the  land  pur- 
chased by  the  warrantee  from  his  warrantor  with  a  covenant  of  general 
warranty — ^the  levy,  however,  not  stating  as  whose  property  the  land 
was  le.ied  on;  a  statutory  claim  was  filed  thereto  by  a  third  person; 
the  warrantor  was  subpoenaed  by  the  warrantee  as  a  witness  for  the 
plaintiffs  in  execution,  and,  on  the  trial  of  the  usual  issue  in  the  claim 
case,  testified  in  their  behalf;  and  a  verdict  was  rendered  finding  the 
property  not  subject,  and  a  judgment  in  accordance  therewith  was  en- 
tered. 

(a)  It  is  not  necessary  to  decide  in  this  case  whether  the  facts  that  a  war- 
rantor is  subpoenaed  by  his  warrantee  in  a  case  to  which  the  latter  is 
a  party,  and  appears  and  testifies  therein,  constitute,  without  more, 
sufficient  notice  to  vouch  the  warrantor  so  as  to  require  him  to  defend 
his  title.  Judgment  reversed.    AU  the  Justices  concur. 

Apbil  18,  1913. 
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Action  foi  breach  of  warranty.    Before  Judge  Edwards.    Haral- 
son superior  court.    January  18,  1912. 
Oriffith  &  Matthews,  for  plaintiff  in  error. 
J,  S.  Edwards  and  W.  P.  Robinson,  contra. 


BuEROw  V.  Southern  Ra^ilway  Company  et  ai. 

Fish,  C.  J.  1.  On  the  trial  of  an  action  for  alleged  unlawful  search  of  the 
plaintiff's  dwelling,  illegal  arrest,  false  imprisonment,  and  assault  and 
battery,  after  instructing  the  jury  to  the  effect  that  if  the  plaintiff  did 
not  consent  for  his  house  to  be  searched,  and  both  the  defendants  par- 
ticipated in  the  search — ^there  being  no  contention  that  they  had  a 
search  warrant,  the  jury  would  be  authorized  to  find  for  the  plaintiff 
such  a  sum  as  would  compensate  him  for  an  vmlawful  search,  it  was 
reversible  error  for  the  judge  to  add  to  such  instruction  the  following: 
"that  is,  provided  you  find  that  the  imprisonment  was  false."  Plaintiff's 
right  to  recover  for  an  unlawful  search  was  not  dependent  upon  a  sub- 
sequent false  imprisonment. 

2.  The  court  did  not  err,  on  the  trial  of  an  action  of  the  character  referred 
to  in  the  preceding  note,  in  instructing  the  jury  to  the  effect  that  while 
a  magistrate  of  one  county  of  this  State  may  lawfully  issue  a  warrant 
against  a  person  charged  with  committing  a  crime  in  another  county 
thereof,  he  has  no  authority  in  such  a  case  to  hold  a  court  of  inquiry 
to  determine  whether  or  not  the  accused  shall  be  committed, — this 
authority  being  vested  only  in  a  magistrate  of  the  county  wherein  the 
crime  is  charged  to  have  been  perpetrated.    Penal  Code,  §§  909,  919,  920. 

3.  Nor  were  the  other  instructions  complained  of  erroneous  for  any  reason 
assigned. 

4.  The  assignment  of  error  upon  the  refusal  to  strike  a  designated  part 
of  the  answer  of  the  defendant  corporation,  not  being  referred  to  in 
the  brief  for  plaintiff  in  error,  is  considered  as  abandoned. 

Judgment  reversed.    All  the  Justices  concur. 
Apbil  18,  1913. 

Action  for  damages.  Before  Judge  Edwards.  Paulding  su- 
perior court.    July  13,  1912. 

A.  L.  Bartlett,  for  plaintiff.  Maddox,  McCamy  &  Shumate, 
A.  J.  Camp,  and  C,  D.  McGregor,  for  defendants. 
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LAMBEET  v.  SHELFER 

The  plaintijOfi  who  sought  injunctive  relief  against  certain  alleged  acts  of 
trespass,  failing  upon  the  hearing  of  the  case  to  show  either  title  or 
possession  in  himself,  was  not  entitled  to  an  injunction,  and  the  grant- 
ing of  the  same  was  error. 

April  18,  1913. 

Injunction.  Before  Judge  Edwards.  Haralson  superior  court 
October  14,  1912. 

H.  J,  McBride,  for  plaintiff  in  error. 

James  Beall  and  R,  W.  Adamson,  contra. 

Beck,  J.  Shelfer  brought  his  equitable  petition  against  Lam- 
bert, seeking  an  injunction  against  the  latter  to  restrain  him  from 
entering  upon  and  cutting  timber  upon  a  designated  lot  of  land. 
The  petition  set  up  title  and  possession  in  the  plaintiff.  The  court 
below  upon  the  interlocutory  hearing  found  that  neither  the  plain- 
tiff nor  the  defendant  had  title,  but  granted  an  injunction  restrain- 
ing both  parties  from  trespassing  on  the  land,  or  committing  any 
waste  whatever  on  the  same,  until  further  order. 

Under  the  ruling  in  the  case  of  Downing  v.  Anderson,  126  Oa, 
373  (55  S.  E.  184),  and  other  cases  there  cited,  we  are  of  the 
opinion  that  the  court  below  erred  in  granting  the  injunction 
sought  by  the  plaintiff  against  the  defendant.  The  plaintiff  failed 
to  show  either  title  or  possession.  While  he  testified  in  broad  and 
general  terms  that  he  had  entered  into  possession  at  a  date  prior 
to  the  alleged  acts  of  trespass  on  the  part  of  the  defendant,  and 
had  put  his  agent  in  possession,  and  that  the  latter  had  continued 
in  possession  from  that  date,  the  undisputed  evidence  in  the  case 
shows  that  the  only  acts  upon  the  part  of  the  plaintiff  and  his  al- 
leged agent,  indicating  possession,  were  the  clearing  of  a  small 
part  of  the  land  whereon  a  house  might  be  erected,  the  placing 
there  of  a  very  small  quantity  of  building  timber,  and  the  posting 
of  certain  notices  warning  the  public  not  to  trespass  on  the  land. 
No  part  of  the  land  was  enclosed  by  the  plaintiff  or  placed  under 
cultivation,  nor  was  any  building  erected  on  the  land  in  which  one 
might  dwell.  In  the  case  of  Downing  v.  Anderson,  supra,  it  was 
held  that  the  plaintiffs  failed  to  show  prior  possession,  although 
they  made  an  affidavit  in  which  they  asserted,  upon  information 
and  belief,  that  their  agent  had  erected  houses  on  certain  num- 
bered lots,  and  that  he  was  in  actual  possession  of  these  lots;  the 
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real  truth  of  the  matter  clearly  appearing  to  be,  from  the  evidence 
of  persons  acquainted  with  the  facts,  that  at  some  time  between 
the  date  of  the  plaintiflEs^  purchase  and  the  filing  of  their  petition 
their  agent  caused  to  be  erected  a  house  on  two  of  the  lots  and  a 
small  one-room  shanty  on  another  of  the  lots,  that  one  of  the 
houses  had  been  occupied  some  time  before  the  granting  of  the 
restiaining  order,  but  that  the  shanty  had  never  been  occupied  at 
all;  and  in  the  decision  it  was  said:  "The  erection  of  the  shanty 
on  one  of  the  lots  in  controversy  did  not  have  the  legal  effect  of 
placing  the  plaintiffs  in  actual  possession  of  that  lot,  since  a  'mere 
entry,  unaccompanied  by  an  actual  occupancy,  is  no  possession  at 
all,^  and  the  building  of  the  shanty  indicated  merely  a  purpose  to 
occupy.  Flannery  v.  Hightower,  97  Oa.  604  (25  S.  E.  371).  So 
far  as  the  other  lot  (No.  4)  is  concerned,  there  seems  never  to 
have  been  even  an  actual  entry  upon  it  by  the  plaintiffs  or  their 
agent.  A  plat  of  the  lot  to  which  they  assert  ownership  under  the 
deeds  introduced  in  evidence  shows  that  they  are  joined  together, 
though  neither  of  the  lots  on  which  the  alleged  trespass  occurred 
immediately  adjoins  lot  No.  124,  on  which  the  house  actually 
occupied  was  erected.  At  most,  the  plaintiffs  can  claim  to  be  only 
in  constructive  possession  of  the  lots  upon  which  the  timber  is 
being  felled.  Johnson  v.  Simerly,  90  Oa.  612  (16  S.  E.  951).  The 
evidence  demanded  a  finding  that  the  plaintiffs  have  never  been 
in  actual  possession  of  either  of  these  lots.^*  In  the  instant  case 
it  is  equally  clear  that  the  plaintiff  had  never  been  in  possession 
of  the  land  in  controversy.  And  whether  the  defendant  Lambert 
is  a  wrong-doer  relatively  to  the  true  owner  of  this  land,  Shelfer, 
who  had  neither  title  nor  possession,  failed  to  show  any  right  to 
an  injunction  restraining  the  defendant  from  committing  the 
alleged  trespasses.    Judgment  reversed.    All  the  Justices  concur. 


Central  of  Georgia  Eailway  Company  v.  Bartlett. 

Atkinson,  J.    There  being  no  complaint  of  any  error  of  law  committed 
on  the  trial,  and  the  evidence  being  suflBcient  to  support  the  verdict,  the 
discretion  of  the  judge  in  refusing  a  new  trial  will  not  be  disturbed. 
Judgment  affirmed.    All  the  Justicee  concur. 
Afbil  18,  1913. 
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Action  for  damages.  Before  Judge  Freeman.  Carroll  superior 
court.    July  10,  1912. 

Hall  &  Cleveland,  J,  E.  Hall,  and  R,  D,  Jackson,  for  plaintiff  in 
error.    0.  W.  Merrell  and  S,  Holdemess,  contra. 


VAUGHN  V.  WRIGHT. 

1.  Where  a  petition  in  an  action  of  trover  alleges  that  the  defendant  is 
in  possession  of  the  property  sued  for,  and  it  does  not  appear  that  ho 
lawfully  acquired  the  possession,  it  is  not  necessary  to  allege  that  the 
plaintiff,  before  the  suit  was  brought,  demanded  possession  of  the  de- 
fenaant  and  that  he  refused  to  comply. 

2.  Trover  may  be  maintained  for  the  wrongful  conversion  of  every  species 
of  personal  property  which  is  the  subject  of  private  ownership,  and 
which  belongs  to  the  plaintiff  and  is  of  some  value  to  him,  though  it 
may  have  no  commercial  value.  Accordingly,  trover  lies  for  the  recovery 
of  tax  receipts  alleged  to  be  of  value  to  plaintiff. 

April  18,  1913. 

Trover.  Before  Judge  Daniel.  Monroe  superior  court.  Feb- 
ruary 3,  1912. 

R.  L.  Williams  Jr.,  for  plaintiff. 

Willingham  <6  Willingham,  for  defendant. 

Fish,  C.  J.  On  August  7,  1911,  Nettie  Vaughn  brought  trover 
and  bail  against  Frank  Wright.  The  substance  of  the  petition, 
so  far  as  now  material,  was  as  follows:  Defendant  is  in  posses- 
sion of  three  tax  receipts  given  by  Hill,  as  tax-collector  of  Monroe 
county,  to  Lloyd,  and  transferred  by  him  to  plaintiff.  The  "re- 
ceipts were  given  for  money  paid  as  taxes  on  Monroe  county, 
Georgia,  property.^'  One  was  for  $21.97  for  taxes  for  1901;  an- 
other was  for  $17.80  for  taxes  for  1902;  and  the  other  for  '$33.20 
for  taxes  for  1903.  Plaintiff  "claims  title  to  aforesaid  property.'* 
Defendant  refuses  to  deliver  the  receipts  to  plaintiff,  or  to  pay  her 
the  value  thereof.  The  receipts  "are  worth  their  face  value,  that 
is,  the  amounts  for  which  they  were  given,  plus  the  interest  at 
8%  that  has  accumulated  since  they  were  given  to  the  present  time, 
that  is,  $72.91  and  $51.00  interest.**  The  petition  was  demurred 
to  on  several  grounds.  The  demurrer  was  sustained,  and  the 
plaintiff  excepted. 

Counsel  for  the  defendant  concede  in  their  brief  that  the  de- 
murrer raised  only  two  material  questions,  viz.:     (1)  Did  the  peti- 
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tion  allege  a  demand  for  the  property,  made  on  the  defendant 
before  the  institution  of  the  action?  (2)  Was  the  subject-matter 
of  the  suit  such  things  of  value  as  that  trover  would  lie  for  their 
recovery. 

1.  On  the  trial  of  an  action  of  trover  it  is  not  necessary  to 
prove  any  conversion  of  the  property,  where  the  defendant  is  in 
possession  when  the  action  is  brought.  Civil  Code,  §  4483.  The 
purpose  of  proving  a  demand  by  the  plaintiff,  and  a  refusal  by 
the  defendant,  to  deliver  the  property  for  the  recovery  of  which 
trover  is  brought,  is  to  show  a  conversion.  Orant  v.  Miller,  107 
Oa.  804  (33  S.  E.  671).  And  where  it  appears  that  the  defendant 
was  in  possession  .of  the  property  at  the  time  the  action  was 
instituted,  and  it  does  not  appear  that  he  lawfully  obtained  the 
possession,  it  is  not  necessary  to  prove  a  demand  and  refusal  prior 
to  the  suit;  it  has  been  held  to  be  otherwise  however,  if  the  de- 
fendant was  lawfully  in  possession  of  the  property  and  no  actual 
conversion  was  proved.  Loveless  v.  Fowler,  79  Oa.  134  (3),  136 
(4  S.  E.  103,  11  Am.  St.  E.  407) ;  Boston  v.  Rabun,  115  Oa. 
378  (41  S.  E.  568).  The  petition  in  the  case  at  bar  alleged  the 
defendant  to  be  in  the  possession  of  the  property,  and  it  did  not 
appear  that  he  lawfully  obtained  the  possession.  It  follows,  there- 
fore, that  it  was  not  necessary  to  allege  that  before  the  suit  was 
brought  the  plaintiff  had  demanded  the  property  of  the  defendant, 
and  that  he  had  refused  to  deliver  it. 

2.  Were  the  tax  receipts  for  which  the  action  was  brought  such 
things  of  value  as  could  be  recovered  in  trover?  Trover  may  be 
maintained  for  the  wrongful  conversion  of  any  species  of  personal 
property  which  is  the  subject  of  private  ownership,  where  the 
person  instituting  the  suit  is  the  owner  of  such  property  and 
entitled  to  the  possession  thereof.  Oraham  v.  Smith,  100  Oa.  434 
{28  S.  E.  225,  40  L.  B.  A.  503,  62  Am.  St.  R.  323) ;  28  A.  &  E. 
Enc.  Law,  647.  In  Long  v.  Mcintosh,  129  Oa.  660  (59  S.  E. 
779,  16  L.  B.  A.  (K  S.)  1043,  12  Ann.  Cas.  263),  it  was  held: 
"Trover  may  be  maintained  by  the  maker  of  a  negotiable  prom- 
issory note  against  the  payee  after  the  same  is  fully  paid,  if  the 
payee,  having  the  note  in  his  possession,  refuses  to  deliver  it  to  the 
maker  upon  demand,  or  if,  after  payment,  the  payee  disposes  of 
the  note.^*  In  the  opinion  it  was  said:  "The  contention  that 
trover  will  not  lie  for  a  promissory  note  after  payment  is  based 
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on  the  idea  that  it  is  no  longer  of  value.  This,  we  think,  is  not 
sound  in  principle.  .  .  After  maturity,  or  even  after  payment, 
it  is  still  valuable  as  evidence.  If  suit  should  be  brought  upon  it, 
the  production  of  it  by  the  payee  or  transferee  would  make  a 
prima  facie  case,  if  it  were  not  cancelled.  On  the  other  hand,  its 
possession  by  the  maker  would  be  valuable  evidence  to  show  pay- 
ment. So  that  a  note,  even  after  payment,  has  a  value  as  evidence. 
It  is  property  and  valuable  to  the  owner,  although  it  may  not 
have  a  market  value.  In  Moody  v.  State,  127  Oa,  821  (56  S.  E. 
993),  a  written  notice  which  was  fastened  to  a  telegraph  pole  and 
which  warned  trespassers  against  hunting  or  fishing  on  land,  was 
held  to  be  property  which  might  be  the  subject  of  malicious  mis- 
chief. Suppose,  instead  of  a  promissory  note,  upon  payment  of 
the  debt  the  debtor  should  receive  a  receipt,  and  this  should  be 
stolen  or  wrongfully  converted,  would  there  be  any  doubt  of  its 
value  as  evidence,  and  that  the  owner  might  recover  it  in  an  action 
of  trover?  In  FuUam  v,  Cummings,  16  Vt.  697,  it  was  held  that 
where  a  debtor  had  made  copies  of  his  creditor's  accounts  against 
him,  and  the  creditor  had  got  possession  of  such  copies  and  refused 
to  redeliver  them,  the  debtor  might  bring  an  action  of  trover 
therefor.''  It  was  further  said:  "But  where  it  [the  note]  has 
been  paid,  its  amount  will  furnish  no  measure  of  damages.  In 
that,  event,  the  damages  recoverable  would  be  those  actually  re- 
sulting from  the  conversion;  and  if  a  money  verdict  was  asked 
and  no  special  damages  shown,  probably  the  damages  recoverable 
would  be  nominal."  There  are  a  number  of  cases  wherein  it  has 
been  held  that  articles  of  no  conmiercial  value  may  be  recovered 
in  trover.  Among  such  cases  are  the  following:  Earle  v.  Holder- 
ness,  6  Barn.  &  Cress.  462,  where  a  batch  of  letters  was  recovered 
in  trover;  so  in  Clendon  v.  Dinneford,  5  C.  &  P.  13,  a  recovery 
in  trover  for  nominal  damages  was  allowed  for  the  conversion  by 
the  defendant  of  certain  letters  written  to  the  plaintiff  by  a  young 
lady  to  whom  he  was  paying  his  addresses,  and  also  two  books 
containing  his  answers  to  such  letters  "and  other  observations." 
Again  in  Oliver  v,  Oliver,  11  C.  B.  (N.  S.)  139,  it  was  held  that 
the  receiver  of  a  letter  has  a  suflBcient  property  in  the  paper  upon 
which  it  is  written  to  entitle  him  to  maintain  detinue  for  it  against 
the  sender,  into  whose  hands  it  has  come  as  a  bailee.  The  Supreme 
Court  of  the  United  States,  in  Teal  v.  Felton,  12  How.  284  (19 
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Curt.  136,  13  L.  ed.  990),  held  that  where  a  postmaster  refused 
to  deliver  a  newspaper  upon  which  there  was  an  "initial/^  unless 
the  person  to  whom  it  was  addressed  would  pay  letter  postage,  the 
postmaster  was  liable  in  an  action  of  trover.  In  Drake  v.  Auer- 
bach,  37  Minn.  505  (35  N.  W.  367),  it  appears  that  pending  a 
controversy  between  the  plaintiff  and  defendants  over  the  cost  of 
constructing  a  building  by  plaintiff  for  defendants,  they  requested 
that  he  furnish  to  them  his  vouchers,  which  he  could  not  do,  as  they 
had  beeil  destroyed  by  fire.  He  procured,  however,  duplicate 
or  copy  vouchers,  which  he  delivered  to  them,  together  with  a 
general  statement  of  expenditures,  and  an  aflBdavit  of  its  correct- 
ness by  his  bookkeeper.  Upon  refusal  of  the  defendants  to  return 
all  of  these  documents  to  the  plaintiff,  it  was  held  that  he  was 
entitled  to  recover  the  same  in  an  action  of  claim  and  delivei^, 
which  is  a  modification  of  the  common-law  action  of  replevin. 
In  the  opinion  it  was  said:  "These  papers  have  no  market  value, 
and  the  customary  rule  in  replevin  can  not  be  adopted  when  meas- 
uring their  worth.  They  have  a  peculiar  value  to  plaintiff,  gov- 
erned largely  by  his  needs  and  the  purposes  for  which  they  may  be 
utilized.  In  such  cases,  as  in  actions  for  conversion  of  property 
of  like  character,  much  must  be  left  to  the  sound  discretion  of  the 
jury  and  it  is  not  error  to  allow  the  owner  to  recover  their  value  to 
him,  even  if  they  are  of  trifling  value  to  others.^^  The  court  cited 
the  case  of  Bradley  v.  Gamelle,  7  Minn.  331,  wherein  it  was  held : 
"Where  the  owner  of  Sioux  half-breed  script  is  wrongfully  deprived 
of  the  same,  he  may  recover  the  value  of  the  same  to  him,  although 
the  script,  being  unassignable,  is  valueless  in  the  hands  of  third 
persons,  and  notwithstanding  duplicates  might  be  obtained  from 
the  land  office  at  Washington  on  proof  of  loss  of  the  original.  The 
wrong-doer  will  not  be  permitted  to  assert  such  a  defense.'^  Our 
statutory  action  of  trover  lies  where  detinue,  replevin,  or  trover 
lay  at  common  law.  Delaney  v.  Sheehan,  138  Oa.  613  (75  S.  E. 
632). 

We  have  no  hesitancy  in  holding,  both  upon  principle  and  au- 
thority, that,  under  the  allegations  of  the  petition  in  the  case  at 
bar,  the  plaintiff  was  entitled  to  recover  the  tax  receipts  for  which 
the  action  was  brought.  While  we  do  not  perceive  how  such  re- 
ceipts have  any  face  value,  or  why  they  should  be  worth  the  amounts 
which  they  indicate  were  paid  as  taxes,  the  fact  that  they  may  be 
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overvalued  in  the  petition  does  not  necessarily  indicate  that  they 
are  of  no  value  to  the  plaintiff,  even  though  they  may  have  no 
commercial  value.  According  to  the  petition  the  receipts  were 
the  property  of  the  plaintiff.  They  were  of  some  value  to  her. 
They  were  in  possession  of  the  defendant  when  the  suit  was 
brought  Plaintiff  desired  to  obtain  possession  of  them.  Defendant 
refused  to  deliver  them  to  her,  and,  in  our  opinion,  she  was  un- 
doubtedly entitled  to  recover  them.  Accordingly,  the  court  erred 
in  sustaining  the  demurrer  to  the  petition  and  in  dismissing  the 
case.  Judgment  reversed.    All  the  Justices  concur. 


Phillips,  guardian,  v.  Atkinson. 

Atkinson,  J.  1.  Where  property  of  a  decedent  is  set  apart  as  a  year's 
support  for  the  widow  and  her  minor  child  by  the  decedent,  and  separate 
property  is  set  apart  for  the  support  of  a  minor  child  of  the  decedent 
by  a  former  marriage,  the  estates  in  the  property  so  set  apart  are 
separate.    Civil  Code,  f  4046. 

2.  In  such  a  case,  if  the  minor  child  of  the  widow  dies,  the  property  set 
apart  to  the  widow  and  such  child  vests  in  the  widow  alone  for  her 
support  (Miller  v.  Ennis,  107  Oa,  663,  34  S.  E.  302) ;  and  an  equitable 
action  will  not  lie  against  the  widow,  at  the  instance  of  the  decedent's 
child  by  the  first  marriage,  for  recovery  of  a  distinct  interest  in  the 
property  set  apart  to  the  widow  and  her  child,  and  mesne  profits. 

Judgment  affirmed.    All  the  Justices  concur, 
Afbil  is,  1913. 

Equitable  petition.  Before  Judge  Daniel.  Butts  superior  court 
February  21,  1912. 

Monroe  Phillips,  as  guardian  of  Elizabeth  Atkinson,  a  minor, 
instituted  an  equitable  action  against  Mrs.  Lottie  C.  Atkinson 
for  the  purpose  of  having  title  to  undivided  interests  in  certain 
real  estate  and  personal  property  decreed  to  be  in  the  ward,  for  an 
accounting  as  to  rents,  etc.,  and  for  a  judgment  for  the  amount  to 
which  the  ward  might  be  equitably  entitled,  and  for  general  re- 
lief. The  petition  alleged,  in  substance,  that  T.  P.  Atkinson 
died  intestate,  leaving  property  consisting  of  undivided  interests 
in  described  real  estate  and  personal  property.  The  sole  heirs  at 
law  were  the  defendant,  Mrs.  Lottie  C.  Atkinson,  a  posthumous 
child,  Tommie  Atkinson,  and  petitioner's  ward,  Elizabeth  Atkin- 
son, a  child  of  a  former  marriage.  The  widow  became  adminis- 
tratrix of  the  estate,  and  made  application  to  the  court  of  ordinary 
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for  a  year's  support.  The  whole  of  the  estate  was  set  apart  for 
such  purpose.  In  setting  it  apart  $500  in  money  and  half  of  the 
kitchen  furniture  were  set  apart  for  the  plaintiflPs  ward,  while  the 
rest  of  the  estate  was  set  apart  for  defendant  and  the  child  Tommie 
Atkinson.  The  latter  died  after  the  property  was  so  set  apart, 
leaving  no  debts  other  than  for  funeral  expenses,  physician's  bills, 
or  the  like,  and  without  heirs  at  law  except  her  mother  and  peti- 
tioner's ward.  The  defendant  assumed  exclusive  possession  and 
ownership  of  all  of  the  property  set  apart  to  her  for  the  use  of 
herself  and  her  child  Tommie,  and  appropriated  the  rents,  issues, 
and  profits  thereof  to  her  own  use,  denying  that  the  plaintiff's 
ward  had  any  interest  therein.  No  attack  was  madfe  on  the  judg- 
ment setting  apart  the  year's  support,  but  its  validity  was  conceded, 
and  the  plaintiff's  action  was  predicated  on  the  rights  alleged  to 
exist  thereunder.  The  action  was  dismissed  on  general  demurrer, 
and  the  plaintiff  excepted. 
A.  Y.  Clement,  for  plaintiff.    E,  M.  Fletcher,  for  defendant 


DuKN  et  ah  V.  Evans  et  aJ. 

Atkinsoit,  J.  1.  In  an  action  to  set  aside  an  alleged  deed,  on  the  ground 
that  the  grantor  at  the  time  of  executing  the  instrument  was  without 
sufficient  mental  capacity  to  make  a  deed,  and  on  the  further  ground 
that  the  grantor  was  induced  to  execute  the  instrument  hy  fraud  and 
undue  influence,  it  was  not  error,  while  instructing  the  jury  on  the 
subject  of  mental  capacity  to  make  a  deed,  for  the  court  to  charge: 
(a)  **1  charge  you  that  it  does  not  require  a  high  degree  of  mental 
power  to  make  a  deed.  One  who  has  sufficient  mental  ability  to  compre- 
hend what  he  or  she  is  doing,  and  to  understand  the  nature  of  the 
act,  and  the  consequences  of  the  act,  has  the  capacity  to  make  a  deed." 
(6)  **If  you  believe  Mrs.  Patillo  had  mental  capacity  sufficient  to  com- 
prehend what  she  was  doing,  and  to  understand  the  nature  of  her  act, 
and  the  consequences  of  her  act,  then,  gentlemen,  I  charge  you  to  find 
that  she  was  a  sane  person  and  was  capable  of  making  the  deed,  and  on 
that  issue  And  against  the  plaintiffs."  DeNieff  v.  Howell,  138  Oa,  248 
(75  S.  E.  202).  Other  portions  of  the  charge,  unexceptec^  to,  dealt 
with  the  subject  of  fraud  and  undue  influence. 

2.  The  deed  was  executed  by  a  mother  in  favor  of  her  daughter,  and  con- 
tained no  recital  as  to  consideration  other  than  **this  is  a  deed  of  gift." 
Under  such  circumstances  it  was  not  error  to  charge:  ^I  charge  you, 
gentlemen  of  the  jury,  that  you  can  not  set  aside  this  deed  for  want  of 
consideration;  for  a  deed  of  gift  from  the  mother  to  the  daughter  would 
be  based  upon  a  good  consideration,  and  the  deed  would  be  good  whether 
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there  was  any  money  consideration  or  not;  provided  you  believe  that 
she  had  the  capacity  to  make  the  alleged  deed  and  that  it  was  her  free 
and  voluntary  act." 

3.  A  ground  of  a  motion  for  new  trial,  complaining  of  a  ruling  of  the 
judge  in  admitting  testimony  in  evidence,  is  insufficient  which  fails  to 
set  forth  the  objection  urged  thereto  and  to  show  that  it  was  made  at 
the  time  the  evidence  was  offered.  Hill  v.  Chastain,  138  Ga,  750  (75 
S.  E.  1130).  Relative  to  some  of  the  testimony  set  forth  in  the  eighth 
amended  ground  of  the  motion  for  new  trial,  there  was  a  statement  that 
it  was  objected  to  at  the  time  it  was  offered,  on  the  ground  that  it  stated 
the  substance  of  conversations  and  transactions  with  deceased  persons; 
but  so  much  of  the  evidence  as  was  so  objected  to  was  not  of  the 
character  complained  of.  Relative  to  the  remainder  of  the  testimony 
set  forth  in  the  eighth  amended  ground,  and  all  of  the  testimony  set 
forth  in  the  seventh  and  ninth  grounds,  there  was  no  statement  as  to 
what  ground  of  objection  was  urged  to  it. 

4.  The  evidence  was  sufficient  to  support  the  verdict,  and  the  discretion 
of  the  trial  judge  in  refusing  a  new  trial  will  not  be  disturbed 

Judgment  affirmed.    All  the  Justices  c<mcur. 
Afbil  18,  1913. 

Equitable   petition.     Before   Judge   Daniel.     Henry   superior 

court.    July  13,  1912. 

Brown  &  Brown  and  Napier,  Wright  &  Cox,  for  plaintiffe. 

E.  M.  Smith  and  E.  J.  Reagan,  for  defendants. 


Wilson  v.  Duffey. 


HiLLi  J.     1.  The  only  error  of  law  alleged  is  that  the  court  oommitted 
error  in  instructing  the  jury  as  set  forth  in  the  excerpt  from  the  charge. 
This  instruction  was  not  error  for  any  reason  assigned. 
2.  The  verdict  was  supported  by  the  evidence,  and  the  court  did  not  err 
in  refusing  a  new  trial 

Judgment  affirmed.    AU  the  Justices  concur. 
April  18,  1913. 

Complaint.    Before  Judge  Daniel.    Henry  superior  court.    Au- 
gust 19,  1912. 
E,  M,  Smith  and  Brown  &  Brown,  for  plaintiflE  in  error. 
E.  J.  Reagan  and  J.  F.  Wall,  contra. 
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STTJDDABD  v.  HAWKINS;  and  vice  versa. 

1.  Questions  of  law  decided  by  the  Supreme  Court  in  a  case  must,  upon 
another  hearing,  be  treated  as  settled  as  to  that  case.  But  if  the  judg- 
ment of  this  court  is  one  of  reversal,  and  upon  another  trial  the  facts 
are  materially  different  from  those  on  which  the  decision  was  based,  the 
former  ruling  will  not  be  conclusive  of  the  case. 

2.  But  rulings  to  the  effect  that  a  certain  contract  for  the  purchase  of  land, 
which  was  required  by  law  to  be  in  writing,  and  which  has  been  con- 
strued by  this  court  to  provide  for  payment  "presently,"  could  not  be 
altered  by  a  parol  contract,  and  that  parol  evidence  was  not  admissible 
to  show  a  valid  agreement  changing  such  written  contract,  do  not 
prevent  the  party  against  whom  such  rulings  were  made  from  pleading 
by  amendment  that  within  the  time  for  making  payment  for  the  land 
under  the  contract,  under  the  former  decision  of  this  court,  the  vendee 
offered  to  do  so,  and  the  vendor  by  parol  waived  the  making  of  payment 
at  that  time  and  induced  the  purchaser  to  delay  such  payment  or  a 
formal  tender  until  a  later  day,  that  the  purchaser  acted  on  the  faith  of 
such  conduct,  and  that  the  vendor  was  estopped  from  taking  advantage 
of  the  delay  so  caused  and  from  declaring  that  the  original  contract 
was  not  binding  because  of  failure  on  the  part  of  the  purchaser  to 
comply  therewith. 

3.  The  petition,  as  amended,  was  not  subject  to  demurrer  on  the  grounds 
that  it  set  out  no  cause  of  action,  and  that  it  sought  to  change  a 
written  contract  for  the  sale  of  land  by  parol  agreement. 

4.  There  was  no  error  in  allowing  the  amendment  to  the  plaintiff's  petition 
in  which  waiver  and  estoppel  were  set  up. 

Apbil  18,  1913. 

Petition  for  specific  performance.  Before  Judge  J.  B.  Park. 
Morgan  superior  court    March  4,  1912. 

Studdard  filed  his  equitable  petition  against  Hawkins,  seeking 
to  obtain  a  decree  for  specific  performance  of  a  contract,  and  for 
other  relief.    The  memorandum  of  the  contract  was  as  follows: 

"Rutledge,  Ga.,  April  15,  1905.    Beceived  of  John  F.  Studdard, 
twenty-five  dollars,  closing  purchase  of  the  Hanleiter  place,  con- 
taining 187.6  acres  one  tract  and  one  4  acres  more  or  less,  at 

bis 

$15.00  per  acre.  C.  M.  x  Hawkins. 

mark 
"Contract  made  and  signed  in  presence  of 
"P.  W.  Oxford,  N.  P.  &  Ex.  OflE.  J.  P.'' 

The  case  has  been  twice  before  the  Supreme  Court,  and  will  be 
found  reported  in  132  Oa,  265  and  136  Oa.  727,  on  each  occasion 
the  judgment  being  reversed.  When  the  case  again  came  on  for 
trial,  counsel  for  the  plaintiff  offered  the  following  amendment 
to  the  petition.    "And  now  comes  the  petitioner,  and  strikes  all 
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amendments  of  paragraph  5  of  the  petition,  heretofore  allowed, 
and  in  amendment  of  said  paragraph  alleges:  On  the  afternoon 
said  contract  of  sale  was  made,  and  presently  thereafter,  plaintiff, 
being  ready  and  able  to  pay  the  balance  of  the  purchase-money 
therein  mentioned,  in  parol  offered  to  the  defendant  to  go  to  his 
bank  near  by,  where  the  money  was  deposited,  and  pay  the  same. 
The  defendant  did  not  repudiate  his  obligation  under  said  con- 
tract, but  did  waive  the  time  of  payment,  and  the  essentiality  of 
the  time  thereof,  and  in  parol  appointed  a  later  date  on  which  he 
would  receive  said  payment.  But  for  said  waiver  and  appointment 
of  a  later  day  petitioner  would  then  and  there  have  tendered  to  de- 
fendant the  balance  of  said  purchase-money.  Relying  on  said 
waiver  and  appointment,  he  waited  until  the  appointed  day  and 
then  formally  tendered,  as  set  out  in  par.  5,  the  sum  there  stated. 
Defendant  had  in  the  meanwhile  received,  by  petitioner's  consent, 
the  rents  on  said  land  for  1905,  which  occurred  since  said  sale 
and  which  belonged  to  petitioner,  a  sum  of  two  hundred  and  Mty 
dollars,  and  the  amount  tendered  was  more  than  the  full  balance 
of  purchase-money  with  interest  thereon  from  the  time  it  was  due 
under  said  contract.  To  induce  petitioner  to  delay  formal  tender 
as  aforesaid,  and  then  to  insist  that  the  delay  forfeited  petitioner's 
contract,  would  be  for  defendant  to  commit  a  fraud  upon  petitioner 
and  his  rights  under  said  contract;  and  defendant  is  estopped  to 
question  the  timeliness  of  said  tender.*'  This  amendment  was 
allowed  over  objection,  but  subject  to  demurrer.  Defendant  then 
demurred  to  the  petition  as  amended,  on  the  ground  that  it  sfet 
out  no  cause  of  action,  and  did  not  allege  facts  suflScient  to  author- 
ize a  recovery.  He  especially  demurred  to  the  amendment,  on 
the  ground  that  it  sought  to  add  to  or  vary  the  written  contract 
set  out  in  the  original  petition.  The  presiding  judge  sustained  the 
demurrer  to  the  petition  as  amended,  "as  it  set  forth  no  cause  of 
action,  upon  the  decision  of  the  Supreme  Court  in  this  case.*'  The 
plaintiff  excepted  to  the  sustaining  of  the  demurrer;  and  the  de- 
fendant filed  a  cross-bill  of  exceptions,  assigning  error  on  the 
allowance  of  the  amendment. 
Samuel  H.  Sibley,  for  plaintiff. 

F.  C.  Foster,  E.  H.  Oeorge,  and  K.  S,  Anderson,  for  defendant 

Lumpkin,  J.     (After  stating  the  foregoing  facts.)     This  case 

is  an  old  acquaintance.     It  is  before  us  for  the  third  time.    It 
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appeared  for  the  first  time  in  132  Oa.  265  (63  S.  E.  862,  131  Am. 
St.  B.  190),  and  for  the  second  time  in  136  Ga.  727  (71  S.  E. 
1112).  When  it  was  returned  to  the  superior  court  the  last  time, 
the  plaintiff  amended  by  withdrawing  certain  previous  amend- 
ments to  the  petition,  and  filing  another.  The  presiding  judge 
allowed  this  amendment  over  objection,  and  then  dismissed  the 
petition  as  amended,  on  demurrer  on  the  ground  that  it  set  out 
no  cause  of  action,  under  the  former  rulings  of  this  court. 

1.  Points  decided  by  the  Supreme  Court  in  a  case  must,  upon 
another  hearing,  be  treated  as  settled.  Willingham  v.  Sterling 
Cycle  Works,  113  Oa.  953  (39  S.  E.  314).  If,  however,  a  reversal 
is  granted  by  this  court,  and  upon  another  trial  the  facts  are 
materially  different  from  those  on  which  the  first  decision  was 
based,  the  former  ruling  can  not  control  the  case,  as  it  would  not 
be  applicable  to  new  and  different  facts.  Allen  v.  Schweigert,  113 
Oa.  69  (38  S.  E.  397).  In  McWilliams  v.  Walthall,  77  Oa.  7,' 
it  was  held  that  a  final  judgment,  affirmed  by  this  court,  con- 
cludes the  parties,  not  only  as  to  facts  formerly  pleaded,  but  also 
as  to  those  which  were  then  known  or  might  have  been  known  by 
the  use  of  proper  diligence.  But  this  does  not  support  the  con- 
tention that  a  ruling  that  certain  parol  evidence  was  not  admissible 
to  vary  a  written  contract  is  a  conclusive  adjudication  that  a  plea 
of  waiver  or  estoppel  can  not  be  filed,  though  it  may  involve  some 
of  the  same  facts. 

2,  3.  The  case  reported  in  132  Oa.  was  brought  up  on  a  bill  of 
exceptions  complaining  of  the  overruling  of  a  motion  for  a  new 
trial.  An  effort  was  made  to  review  rulings  of  the  presiding  judge 
in  overruling  a  demurrer  to  the  petition  and  in  allowing  an  amend- 
ment. But  it  was  held  that  such  rulings  could  not  be  made  grounds 
of  a  motion  for  a  new  trial,  and  that  grounds  complaining  of 
them  could  not  be  considered.  So  that  no  decision  was  made  by 
this  court  as  to  whether  the  petition  and  the  amendments  made 
thereto  were  demurrable.  It  was  held  that  the  legal  import  of  the 
written  contract  for  the  sale  of  the  land,  as  to  which  specific  per- 
formance was  sought,  was  that  the  balance  of  the  purchase-money 
should  be  paid  "presently,**  and  that  evidence  of  a  prior  and  con- 
temporaneous parol  agreement  Ihat  such  balance  was  to  be  paid  at  a 
subsequent  definite  time  was  not  admissible  to  vary  the  legal 
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import  of  the  writing  that  such  payment  was  to  be  made  **  pres- 
ently/' It  was  also  held,  that,  with  such  a  written  contract,  "a 
mere  parol  agreement  between  the  parties*  to  the  writing,  made 
subsequently  to  its  execution  and  delivery,  fixing  a  subsequent  time 
for  the  balance  to  be  paid,  was  not  admissible  to  illustrate  the 
time  within  which  the  balance  was  to  be  paid  /'  and  that  a  contract 
which  must,  under  the  statute  of  frauds,  be  in  writing,  and  which 
accordingly  is  put  in  writing  and  duly  executed,  can  not  be  sub- 
sequently modified  by  a  parol  agreement  Still  further  it  was  held 
that  mere  non-action  does  not  constitute  such  performance  of  a 
contract  as  will  take  a  parol  contract  out  of  the  statute  of  frauds. 
From  this  synopsis  it  will  be  seen  that  no  ruling  was  made  on  the 
suflBciency  of  the  allegations,  nor  any  reference  made  to  waiver  or 
estoppel.  The  case  turned  on  the  construction  of  the  written  con- 
tract, and  the  admissibility  of  evidence  to  vary  it  by  a  parol  agree- 
ment or  contract.  The  trial  judge  admitted  evidence  that,  after 
the  paper  was  signed,  the  parties  agreed  that  the  time  of  payment 
of  the  balance  of  the  purchase-money  was  to  be  the  first  of  the 
following  December.  In  so  ruling  he  stated  that  he  admitted  the 
evidence  "as  illustrating  whether  or  not  the  tender  made  in  De- 
cember was  made  in  a  reasonable  time.''  Under  the  construction 
placed  by  this  court  on  the  written  contract,  this  was  held  to  be 
error,  and  to  this  the  statement  as  to  "illustrating'*  the  time  of 
payment  referred.  Presumably  no  ruling  was  invoked  on  the  sub- 
jects of  waiver  and  estoppel.    Certainly  this  court  made  none. 

When  the  case  was  here  the  second  time,  the  expression  em- 
ployed in  the  former  decision  that  the  written  contract  provided 
for  payment  "presently"  was  considered  and  held  not  to  mean 
"within  a  reasonable  time,"  but  "immediately,  now,  at  once,"  But 
in  both  decisions  care  was  taken  to  state  that  the  word  "presently" 
or  its  synonyms  should  be  given  a  reasonable  and  substantial  con- 
struction, in  view  of  the  thing  to  be  done,  and  not  be  considered  as 
equivalent  to  instanter. 

On  the  second  trial,  an  amendment  to  the  petition  was  allowed 
over  objection  on  the  ground  that  "it  sought  by  parol  to  add  to  or 
vary  the  terms  of  the  written  contract."  Error  was  assigned  on 
such  ruling.  Chief  Justice  Fish  so  stated  in  the  opinion,  and  held, 
that,  as  it  did  not  appear  that  the  transaction  set  forth  was  in 
parol,  the  court  below  did  not  err;  adding:    "This  is  on  the  theory 
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that  the  amendment  sought  to  set  out  a  written  agreement  between 
the  parties,  extending  the  time  for  the  payment  of  the  balance  of 
the  purchase-monay/'  While  some  of  the  allegations  in  the  former 
amendment  were  quite  similar  to  those  in  the  one  now  before  us,  it 
is  evident  that  the  amendment  then  considered  was  treated  by 
counsel  and  the  court  as  pleading  a  contract  fixing  a  new  time 
of  payment;  and  no  ruling  was  made  on  any  question  of  waiver 
or  of  estoppel.    The  judgment  was  reversed  on  the  evidence. 

On  the  last  trial  the  plaintiff  offered  an  amendment  striking  all 
previous  amendments  to  the  fifth  paragraph  of  the  petition,  and 
setting  up,  that,  presently  after  the  contract  was  made,  he  offered 
to  pay  the  balance  of  the  purchase-money,  but  the  defendant  waived 
the  time  of  payment  and  appointed  a  later  day  therefor;  that,  in 
reliance  on  such  waiver,  the  plaintiff  did  not  at  once  make  tender 
of  the  money,  but  delayed  doing  so  until  the  time  which  the  de- 
fendant appointed;  that  for  the  defendant  to  induce  the  plaintiff 
to  delay  making  a  formal  tender  until  that  time,  and  then  insist 
that  the  delay  forfeited  the  plaintiff^s  rights  imder  the  contract, 
would  work  a  fraud  on  him ;  and  that  the  defendant  was  estopped 
to  question  the  timeliness  of  the  tender.  This  plea  does  not  set 
out  or  rely  on  any  contract,  written  or  in  parol,  as  binding  on  the 
parties  to  vary  the  terms  of  the  written  instrument,  but  a  delay  in 
making  payment  or  tender,  induced  by  the  vendor,  whose  conduct 
operated  as  a  waiver  or  estoppel. 

A  new  contract  fixing  a  new  date  for  performance  and  a  waiver 
of  performance  at  the  time  fixed  in  the  original  contract,  and  an  es- 
toppel which  prevents  the  setting  up  of  non-compliance  within  the 
time  fixed,  are  not  the  same  thing.  In  the  case  of  a  new  contract 
or  the  modification  of  an  existing  one,  both  parties  are  bound  by 
the  terms  of  the  new  contract,  and  have  a  right  to  insist  on  the  new 
date  fixed  therein  for  performance.  In  the  case  of  a  waiver  the 
original  contract  remains;  the  purchase-money  is  due;  the  seller 
merely  waives  strict  enforcement  as  to  time,  so  as  to  prevent  him 
from  declaring  a  forfeiture  on  account  of  a  past  failure.  Generally 
he  may  still  demand  and  require  compliance  with  the  contract, 
upon  reasonable  notice.  In  the  case  of  an  estoppel  in  pais,  by 
reason  of  his  conduct  or  acts,  he  will  not  be  allowed  to  claim  that 
there  has  been  a  failure  in  compliance  by  the  other  party,  so  as  to 
relieve  him.    Waiver  and  estoppel  are  often  similar;  but  while  the 
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words  are  frequently  used  as  equivalent  terms,  they  are  not  identi- 
cal. Where  the  law  requires  a  contract  to  be  in  writing,  under  the 
decisions  of  this  court  it  can  not  be  modified  by  a  binding  parol 
contract.  But  strict  performance  as  to  time  may  be  waived  by 
parol,  at  least  if  made  before  default,  and  relied  on  by  the  other 
party.  9  Cyc.  608;  36  Cyc.  699;  39  Cyc,  1341,  1349,  1350;  40 
Cyc,  254  et  seq.  And  this  is  true  whether  the  payment  is  to  be 
made  "presently"  or  at  a  fixed  date  in  the  future. 

When  time  is  of  the  essence  of  the  contract,  if,  after  the  time  for 
performance  is  passed,  by  consent  one  of  the  parties  complies  with 
its  terms,  an  equitable  proceeding  for  specific  performance  will  lie. 
Moody  V.  Oriffin,  60  Oa,  459.  And,  though  time  for  payment  of 
the  purchase-money  may  be  of  the  essence  of  the  contract,  it  has 
been  held  that  it  may  be  waived  by  conduct  of  the  payee,  such  as 
suing  for  the  purchase-money,  instead  of  treating  the  contract  as 
at  an  end.  Jordan  v.  Rhodes,  24  ffa.  478;  Stewart  v.  Ellis,  130 
Ga.  685  (3),  688  (61  S.  E.  597). 

It  is  unnecessary  in  the  present  case  to  decide  whether,  after 
breach  of  a  contract  in  which  time  is  of  its  essence,  an  agreement 
to  waive  the  breach,  not  supported  by  a  consideration  (in  the  broad 
sense  of  Civil  Code  §  4242),  and  not  acted  upon  by  the  party  com- 
mitting the  breach,  where  no  change  of  situation  has  resulted,  and 
where  neither  estoppel  nor  the  doctrine  of  election  of  remedies  is 
involved,  will  be  binding.  See,  in  this  connection,  Alabama  Con* 
siruction  Co.  v.  Continental  Car  and  Equipment  Co,,  131  Oa,  365 
(8),  370  (62  S.  E.  160) ;  Hardwood  Lumber  Co.  v.  Adam  &  Stein- 
hrugge,  134  Oa.  821,  826  (68  S.  E.  725,  32  L.  R.  A.  (N.  S.)  192) ; 
Cook  v.  Crocker,  53  Oa.  66;  Morgan  v.  Perkins,  94  Oa.  353  (21 
S.  E.  574),  where  there  was  a  parol  extension  of  time  for  cutting 
timber,  and  the  timber  was  in  fact  cut;  40  Cyc.  263  et  seq.,  and 
citations. 

In  this  case  it  was  alleged  that  before  the  time  for  payment  or 
tender  under  the  contract  had  passed,  the  vendor  induced  the  pur- 
chaser to  delay  making  payment,  and  that,  in  reliance  upon  this, 
the  latter  made  no  tender.  While  the  vendor  continued  to  cause  the 
purchaser  to  delay,  he  could  not  also  take  advantage  of  such  delay. 
A  party  to  a  contract  can  not  cause  a  breach  or  delay  in  compliance 
by  the  other,  and  then  set  up  the  breabh  or  delay  so  caused  as 
freeing  him  from  the  contract    Hartford  Fire  Ins.  Co.  v.  Amos, 
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98  Oa.  533;  American  Ins.  Co.  v.  McVickers,  135  Oa.  119  (68  S. 
E.  1026);  Small  Co.  v.  LibeHy  MUls,  137  Oa.  565  (1  6),  566 
(73  S.  E.  846) ;  Underwood  v.  Farmers  Joint  Stock  Ins.  Co.,  57 
X.  Y.  501;  Insurance  Co.  v.  Eggleston,  96  U.  S.  572  (24  L.  ed. 
841) ;  39  Cyc.  1349;  16  Cyc.  805. 

The  case  is  now  before  us  on  the  sustaining  of  a  demurrer  to  the 
petition  as  amended.  What  the  evidence  may  have  shown  on 
former  trials  can  not  be  invoked  on  the  consideration  of  this  de- 
murrer. The  allegations  of  the  petition  must  be  assumed  to  be 
true  for  the  purpose  of  the  present  hearing.  We  have  endeavored  to 
show  that  the  former  rulings  of  this  court  do  not  conclude  the  ques- 
tion now  made.  From  what  has  been  said  it  follows  that  the  pre- 
siding judge  erred  in  sustaining  the  demurrer. 

4.  It  also  follows  that*  there  was  no  error  in  allowing  the  amend- 
ment, over  objection  on  the  ground  that  it  sought  to  add  to  or  vary 
the  terms  of  the  written  contract  sued  on. 

Judgment  reversed  on  the  main  bill  of  exceptions,  and  affirmed 
on  the  crosS'bill.    All  the  Justices  concur. 


THORNTON  v.  HITCHCOCK. 

1.  Where  a  motion  is  made  to  dismisB  the  letum  of  processioners  because 
of  incompleteness  and  non-compliance  with  the  statute,  it  is  competent 
to  allow  the  processioners  (they  being  in  office  at  the  time)  to  amend 
their  return;  and  if  the  deficiencies  pointed  out  in  the  motion  are  cured 
by  the  amendment,  it  is  proper  to  deny  the  motion.  Such  amendment 
may  be  made  after  a  protest  is  filed  to  the  processioners'  return,  and 
during  the  trial  of  the  issue  formed  thereon. 

2.  Where  an  application  is  made  to  certain  persons  as  processioners  to 
have  the  land  of  the  applicant  processioned,  a  variance  in  the  initials  of 
one  of  the  processioners  as  stated  in  the  application  from  that  as  stated 
in  the  return,  where  no  point  as  to  the  identity  of  the  person  is  raised, 
is  insufficient  to  invalidate  the  return. 

3.  The  evidence  was  sufficient  to  support  the  verdict. 

April  18,  1913. 

Processioning.  Before  Judge  J.  B.  Park.  Putnam  superior 
court.    March  19,  1912. 

Boy  D.  Stubbs  and  W.  T.  Davidson,  for  plaintiff  in  error. 

W.  F.  Jenkins  and  S.  T.  Wing  field,  contra. 

Evans,  P.  J.  B.  L.  Hitchcock  made  application  to  the  proces- 
sioners of  land  for  the  314th  (Kinderbook)  District  of  Putnam 
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county  to  have  his  land  processioned,  and  especially  the  line  be- 
tween his  land  and  that  of  G.  M.  Thornton.  Upon  that  application 
the  land  was  surveyed,  and  the  processioners  made  the  following 
return:  "Georgia— Putnam  County.  Jime  1st,  1909.  We,  the 
undersigned  processioners  of  Kinderhook  Dist.,  Putnam  County, 
Ga.,  have  had  Farrar  line  and  Noah  Lawrence  line  run,  and  find 
comer  on  Farrar  line  near  the  place  recognized  by  all  parties  inter- 
ested; and  we  have  decided  to  make  the  line  that  divided  R.  L. 
Hitchcock  and  G.  M.  Thornton  on  the  Farrar  line  and  run  in  a 
straight  line  to  the  district  line  where  it  crosses  the  big  road  between 
314  and  369  dists.^'  Thornton  filed  a  protest,  and  the  whole  pro- 
ceedings were  duly  transmitted  to  the  superior  court  of  Putnam 
county.  On  the  call  of  the  case  for  trial  the  protestant  moved 
to  dismiss  the  return  of  the  processioners,  on  the  ground  that 
it  showed  on  its  face  that  an  arbitrary  dividing  line  had  been 
made  between  the  lands  of  applicant  and  protestant,  and  had 
not  been  marked  out  or  traced  as  provided  by  the  statute ;  and  that 
the  return  failed  to  show  that  any  application  had  been  made 
to  the  processioners,  to  authorize  their  action.  At  the  instance 
of  the  applicant  the  court  allowed  the  processioners,  who  were  in 
office,  to  amend  their  return  by  attaching  thereto  the  original 
application  made  to  them  by  the  applicant  to  procession  his  land, 
which  was  in  terms  of  the  statute;  and  also  to  further  amend 
their  return  as  follows:  "To  the  Hon.  John  S.  Reid,  Ordi- 
nary of  said  County:  The  undersigned  processioners  for  the 
314  Dist.  G.  M.,  said  county,  having  been  applied  to  by  R.  L. 
Hitchcock  to  trace  and  mark  anew  the  line  dividing  his  lands 
from  the  lands  of  G.  M.  Thornton,  adjoining  each  other  in  said 

district,  did  appoint  the day  of  May,  1909,  at  10  o^clock 

a.  m.,  as  the  day  of  tracing  and  marking  said  line  pursuant  to  the 
provisions  of  section  3244  et  seq.  of  the  Civil  Code  of  1895,  and, 
after  having  given  ten  days  written  notice  to  said  Thornton,  the 

owner  of  said  adjoining  lands  to  said  Hitchcock,  did  on  the 

day  of  May,  1909,  as  required  by  statute,  together  with  the  County 
Surveyor,  survey  said  lands  and  proceed  to  run  and  mark  said 
lines  between  the  lands  of  said  named  parties,  as  is  set  out  in  our 
original  return  to  said  Ordinary.  Attached  to  the  original  return 
filed  by  us  with  the  Ordinary  is  a  plat  made  by  H.  R  Pinkerton, 
County  Surveyor  of  said  county,  which  is  hereby  made  a  part  of 
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fiaid  return,  and  which  properly  represents  the  service  made  and 
the  line  run  and  marked  anew  by  us  and  said  Surveyor.  This  Slst 
March,  1910.  J.  F.  Freeman,  W.  D.  McDade,  and  J.  T.  Eesseau, 
processianers.^^ 

1.  It  may  be  stated  as  a  general  rule  that  a  return  which  is  in- 
correct or  erroneous  as  to  the  facts  may  always  be  amended  so  as 
to  conform  to  the  truth,  on  application  to  the  court  for  that  purpose 
by  the  oflBcers  who  made  the  return.  18  Enc.  PL  &  Pr.  950.  If  a 
return  be  so  defective  as  not  to  amount  to  oflBcial  action,  it  is  not 
amendable;  but  where  it  is  merely  incorrect  or  erroneous,  it  may 
be  amended  by  the  oflBcer  who  made  it,  so  as  to  make  it  comply 
with  the  facts  existing  at  the  time  of  the  return.  Dorminey  v.  2>e- 
Lang,  130  Go.  618  (61  S.  E.  475,  124  Am.  St.  E.  193).  The  re^ 
turn  made  by  the  processioners  was  not  too  defective  for  amend- 
ment. It  appeared  therefrom  that  the  line  between  the  applicant 
and  the  protestant  began  at  a  fixed  comer  and  extended  in  a 
straight  line  to  another  fixed  comer.  In  defining  the  duties  of 
processioners  relative  to  the  marking  anew  of  lines,  the  statute  de- 
clares that  "if  the  comers  are  established  and  the  lines  not  marked, 
a  straight  line  as  required  by  the  plat  shall  be  run.''  Civil  Code, 
§  3246.  The  original  return  discloses  that  the  processioners  had 
established  such  straight  line  between  the  parties,  but  failed  to  state 
that  it  was  the  line  which  they  found  and  which  they  marked  anew. 
The  other  defect  in  the  return  pointed  out  in  the  motion  was  a  fail- 
ure to  attach  the  application  to  procession  the  land,  or  to  recite  that 
they  had  given  the  statutory  notice  to  the  adjacent-land  owner. 
This  was  a  mere  matter  of  form,  and  was  curable  by  amendment. 

It  is  contended  that  it  is  too  late  for  the  processioners  to  amend 
their  return  after  the  same  has  been  filed  in  court  and  a  protest 
filed  thereto.  There  can  be  no  sound  objection  to  the  amendment 
of  an  oflBcial  return  by  the  oflBcer  who  made  it,  after  it  has  been 
filed.  In  many  cases  this  practice  is  regulated  by  statute;  as,  for 
instance,  an  amendment  of  a  levy,  by  the  oflBcer  who  made  it,  is 
allowable  even  after  the  sale  occurred,  and  during  the  progress  of 
an  ejectment  suit,  in  which  the  deed  by  the  sheriff,  based  upon  such 
sale,  is  one  of  the  muniments  of  title  relied  upon  in  the  case. 
Civil  Code,  §§  6115,  5116;  Dorminey  v.  DeLang,  supra.  But  a 
statute  is  not  necessary  to  authorize  such  amendment;  and  in  the 
absence  of  regulatory  legislation  it  is  generally  a  matter  resting 
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in  the  sound  discretion  of  the  court,  which  is  exercised  with  great 
liberality.  18  Enc.  PL  &  Pr.  954.  Amendments  to  the  reports  of 
commissioners  to  lay  out  highways  are  allowable  after  the  reports 
are  filed,  so  as  to  show  conformity  with  the  statute.  37  Cyc.  112. 
If  the  officer  is  not  in  oflBce,  he  can  not  amend  an  incomplete  or 
defective  return  without  some  order  of  court  giving  direction  in 
the  matter.  Beutell  v.  Oliver,  89  Ga.  246  (15  S.  E.  307).  In  this 
case  it  does  not  appear  but  that  the  oflBcers  amending  the  return 
were  in  oflBce  when  the  amendment  was  allowed. 

The  case  of  RawU  v.  Nowell,  133  Oa.  874  (67  S.  E.  187),  does 
not  conflict  with  this  ruling.  In  that  case  the  applicant  proposed 
to  amend  the  plat  made  by  the  surveyor,  by  adding  a  description  of 
the  land ;  and  the  court  held  that  such  amendment  by  the  applicant 
was  not  permissible.  It  will  be  noted  that  the  proposal  to  amend 
was  by  the  applicant,  and  not  by  allowing  the  oflBcer  to  amend  his 
return.  It  follows  that  the  court  properly  allowed  the  amendment, 
and  overruled  the  motion  to  dismiss  for  defects  in  the  return  of  the 
processioners  which  were  cured  by  it. 

2.  The  application  to  procession  the  land  was  made  to  "W.  T. 
McDade,  J.  F.  Freeman,  and  John  Resseau  Sr.,  processioners  of 
land  for  the  314  (Kinderhook)  District  of  said  county.*'  The 
return  was  signed  by  J.  F.  Freeman,  W.  D.  McDade,  and  J.  T. 
Eesseau,  processioners.  It  is  contended  that  the  variance  in  the 
initial  of  one  of  the  processioners  creates  such  a  variance  between 
the  names  of  the  persons  to  whom  application  was  made  and  those 
who  acted  as  processioners  as  to  invalidate  the  whole  proceeding. 
There  are  two  replies  to  this  contention :  the  application  was  made 
to  the  processioners  of  the  Kinderhook  district,  and  the  officials 
made  their  return  as  such  processioners.  There  is  no  point  made 
as  to  the  identity  of  the  person,  and,  besides,  this  point  is  not 
good  under  a  general  assignment  that  the  verdict  is  contrary  to 
evidence. 

3.  The  evidence  was  suflScient  to  authorize  the  verdict,  which 
has  the  approval  of  the  trial  judge,  and  no  reason  appears  why  the 
same  should  be  set  aside. 

Judgment  affirmed.    All  the  Justices  concur. 
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BOBSON  &  EVANS  v.  HALE  &  SONS. 

1.  A  eontract  to  purchase  a  certain  quantity  of  oats,  to  be  delivered  in 
specified  amounts  each  month  during  five  months,  is  an  entire  contract 
of  purchase,  though  the  deliveries  are  to  be  made  at  separate  times. 

2.  If  a  purchaser  under  such  a  contract,  after  receiving  two  shipments  of 
the  grain,  without  lawful  cause  notified  the  seller  that  he  would  not 
receive  the  balance  of  the  grain  undelivered,  he  could  not  thereby  rescind 
the  contract  without  the  consent  of  the  seller,  but  such  a  repudiation  of 
it  constituted  a  breach. 

3.  By  Civil  Code  section  4131  it  is  declared  that,  upon  the  breach  of  an 
executory  contract  of  sale  by  a  purchaser,  the  seller  ordinarily  has  a 
choice  of  any  one  of  three  remedies:  He  may  retain  the  goods,  and 
sue  for  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  and  place  for  delivery;  or,  he  may  sell  the  property,  acting 
for  that  purpose  as  agent  for  the  purchaser,  and  recover  the  difference 
between  the  contract  price  and  the  price  on  resale;  or,  he  may  store  or 
retain  the  property  for  the  purchaser  and  sue  the  latter  for  the  entire 
price. 

4.  The  evidence  disclosed  a  clear  repudiation  of  the  contract  by  the  pur- 
chaser, with  no  legal  reason  therefor.  The  verdict  was  fully  warranted, 
and  none  of  the  grounds  of  the  motion  for  a  new  trial  furnish  sufficient 
reason  for  a  reversal. 

Afbil  18,  1913. 

Action  for  breech  of  contract.    Before  Judge  J.  B.  Park.    Bald- 
win superior  court.    August  19,  1912. 
Eobson  &  Evans  made  with  Hale  ft'Sons  the  following  contract : 

"Nashville,  Tenn.,  Dec./8/09. 
"Bobson  &  Evans,  Milledgeville,  Ga. 

"We  are  pleased  to  confirm  sale  to  you  to-day  by  wire  through 
Messrs.  E.  T.  Birdsey  &  Co.,  as  follows: 

500-160#8ax  wh.  oats  at  54%,  last  of  Jan.,  1910. 
300-160#sax#3  wh.  oats  at  55^4,  last  of  Feb.,  1910. 
300-160  #sax  wh.  oats  at  65%?  last  of  March,  1910. 
300-160#  wh.  oats  at  561^,  last  of  April,  19i0. 
600-160#sax#3  wh.  oats  at  SrVg,  May,  1910. 
"Nashville  oflBcial  weights  and  grades  final.    Shipments  subject 
to  draft  drawn  with  exchange  and  collection  charges;  payable  on 
arrival  of  car ;  shipment  as  follows :    Jan.,  Feb.,  March,  April,  and 
May,  1910.    Subject  to  freight  charges.    Price  and  terms  accepted. 
"Yours  truly,  J.  E.  Hale  &  Sons,  Per  D.  W.  L. 

"Robson  &  Evans,  Per  E.  C.  Eobson.'' 

Hale  &  Sons  brought  suit  against  Eobson  &  Evans  for  a  breach 
of  this  contract,  alleging,  among  other  things,  as  follows:     The 
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oats  agreed  to  be  delivered  the  last  of  January  and  those  to  be 
delivered  the  last  of  February  were  delivered  accordingly.  On 
April  6,  before  the  delivery  of  any  of  the  remaining  oats,  or  the 
furnishing  of  shipping  orders  on  request,  Eobson  &  Evans  advised 
the  plaintiflfa  that  they  would  not  accept  any  further  shipment,  and 
instructed  the  plaintiffs  to  cancel  the  contract.  The  plaintiffs  im- 
mediately advised  Eobson  &  Evans  that  they  were  imwilling  to 
cancel  the  contract  except  upon  condition  that  Robson  &  Evans 
would  pay  them  two  cents  per  bushel  for  the  remaining  6,000 
bushels.  The  plaintiffs  continued  to  hold  such  6,000  bushels  of 
oats  at  their  place  of  business,  in  Nashville,  Tennessee,  awaiting 
shipping  orders.  After  Robson  &  Evans  had  been  repeatedly  in- 
formed that  the  plaintiffs  would  not  cancel  the  contract  except 
upon  the  terms  above  stated,  and  repeatedly  requested  to  give 
shipping  instructions,  so  that  the  plaintiffs  might  forward  the  oats 
in  accordance  with  the  contract,  they  failed  and  refused  to  do  so. 
The  plaintiffs  held  the  oats  until  June  13,  and  then  sold  them  at 
the  market  price  at  that  time.  Deducting  the  price  which  they 
brought  from  the  aggregate  contract  price,  with  the  cost  of  sacking 
and  storage  added,  there  was  a  balance  of  $567.46.  The  sale  was 
made  after  frequent  efforts  to  dissuade  Robson  &  Evans  from  re- 
pudiating the  contract,  and  after  giving  them  written  notice  of 
intention  to  sell  and  hold  them  liable  for  the  difference  between  the 
contract  price  and  the  price  which  the  oats  might  bring  in  the 
Nashville  market. 

The  defendants  admitted  the  making  of  the  contract,  and  that 
they  refused  to  give  shipping  instructions,  and,  on  April  6,  notified 
the  plaintiffs  that  they  would  not  acc^t  the  oats  which  were  to  be 
delivered  in  March,  April,  and  May.  They  also  pleaded  that  at  the 
time  of  such  notice  oats  for  March,  April,  and  May  delivery  were 
worth  more  than  the  contract  price,  and  that  the  plaintiffs,  after  the 
receipt  of  the  notice,  held  the  oats  until  June  13,  during  which 
period  the  market  price  of  oats  declined.  The  defendants  insisted 
that  the  delay  was  unreasonable,  and  that  they  were  not  liable  for 
damages  resulting  from  the  fall  in  the  market  price. 

The  jury  found  in  favor  of  the  plaintiffs  $557.46,  with  interest 
from  June  13.  The  defendants  moved  for  a  new  trial,  which  was 
refused,  and  they  excepted. 

Hines  £  Vinson,  for  plaintiffs  in  error.    Allen  &  Pottle,  contra. 
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Lumpkin,  J.     (After  stating  the  foregoing  facts.) 

The  contract  to  purchase  the  oats  was  entire,  although  they 
were  to  be  delivered  in  different  lots  monthly,  at  a  stated  price  per 
bushel  for  each  lot.  The  buyers  could  not  receive  some  of  the  oats 
and  rescind  the  contract  as  to  the  balance,  without  the  consent  of 
the  sellers.  A  refusal  to  accept  more  oats  after  the  first  two  ship- 
ments was  a  repudiation  of  the  contract,  not  a  rescission  of  it. 
When  the  buyers,  without  lawful  cause,  notified  the  sellers  that 
they  would  not  receive  the  remainder  of  the  oats  undelivered,  this 
was  a  breach  of  the  contract.  Henderson  Elevator  Co.  v.  North 
Georgia  Milling  Co.,  126  Ga.  279  (55  S.  E.  50). 

Under  the  previous  rulings  of  this  court,  the  sellers  could  not 
thereafter  deliver  other  quantities  of  oats  to  a  common  carrier  for 
transportation  to  the  buyers,  treat  this  as  the  equivalent  of  delivery 
to  the  buyers,  and  sue  for  the  purchase-price  of  the  oats  as  de- 
livered. Oklahoma  Vinegar  Co.  v.  Carter  &  Ford,  116  Ga.  140 
(42  S.  E.  378,  59  L.  R.  A,  122,  94  Am.  St.  R.  112) ;  Rounsaville 
V.  Leonard  Mfg.  Co.,  127  Ga.  735  (56  S.  E.  1030).  The  sellers 
could  treat  the  contract  as  breached,  and  pursue  any  of  the  remedies 
stated  in  the  Civil  Code,  §  4131.  One  of  these  was  to  sell  the 
property  as  the  agents  of  the  buyers,  after  notice  and  in  a  reason- 
able time,  and  recover  the  difference  between  the  contract  price 
and  the  price  on  resale. 

It  will  be  observed  that  under  the  contract  the  sellers  were  not 
required  to  deliver  the  oats  except  in  monthly  shipments;  and 
therefore  they  were  not  obliged  to  buy  oats  for  each  delivery  until 
the  time  for  it,  if  they  did  not  have  the  oats  on  hand.  It  would 
seem  that  the  buyers  ought  not  to  be  better  off  by  reason  of  break- 
ing the  contract  than  by  complying  with  it.  It  may  be,  however, 
that  the  sellers  should  take  this  into  consideration  in  electing  which 
remedy  they  will  pursue,  and  not  elect  to  treat  the  notice  as  an 
entire  breach  and  resell  the  whole,  if  they  have  not  the  property 
on  hand  for  resale.  Where  a  buyer  refuses  to  receive  goods  and  the 
seller  elects  the  remedy  of  a  resale,  the  general  rule  is  that  the 
resale  must  be  in  a  reasonable  time ;  and  what  is  a  reasonable  time  is 
a  question  of  fact  for  the  jury.  North  Georgia  Milling  Co.  v.  Hen^ 
derson  Elevator  Co.,  130  Ga.  113,  116  (60  S.  E.  258).  In  Bain- 
bridge  Oil  Co.  v.  Crawford  Oil  Mill,  138  Ga.  741  (76  S.  E.  41), 
the  seller  refused  to  deliver  goods  deliverable  in  installments.    The 
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buyer  refused  to  treat  the  contract  as  at  an  end,  and  demanded  that 
deliveries  be  made  at  the  times  specified;  and  on  failure  of  the 
seller  to  comply  therewith,  the  buyer  sued  for  the  diflFerence  be- 
tween the  contract  price  and  the  market  price  at  the  time  specified 
for  each  delivery.  See  also  Ford  v.  Lawson,  133  Oa,  237  (5,  6), 
238  (65  S.  E.  444). 

If  it  be  assumed,  under  the  facts  of  this  case,  that  the  sale  of 
the  entire  lot  of  oats  should  have  been  made  in  a  reasonable  time 
after  the  notice  of  refusal  to  receive  the  balance  was  given  to  the 
plaintiffs  on  April  6,  nevertheless  the  facts  of  the  case  a^  to  b^ 
considered  in  determining  the  question  of  reasoqableness.  Here 
the  evidence  as  to  the  contract,  the  conduct  of  the  parties,  the  re- 
peated letters  and  telegrams  of  the  sellers,  urging  the  buyers  to 
give  instructions  and  offering  to  release  them  on  certain  terms,  but 
not  otherwise,  and  the  failure  or  delay  on  the  part  of  the  buyers  in 
answering,  was  sufficient  to  authorize  the  jury  to  find  that  the 
delay  in  selling  until  June  13  was  not  unreasonable.  Mendel  v. 
Miller,  126  Ga.  834  (56  S.  E.  88,  7  L.  R.  A.  (N.  S.)  1184). 

The  verdict  was  right ;  and  none  of  the  rulings  complained  of,  if 
they  had  even  apparent  merit  when  considered  alone,  were  such  as 
to  furnish  ground  for  reversal. 

Judgment  affirmed.    All  the  Justices  concur. 


HABPER  V.  JEFFERS. 

1.  Where  in  a  trover  case  the  plaintiff  sued  out  bail  process  and  the  de- 
fendant was  imprisoned  thereunder,  on  the  hearing  of  an  application 
for  discharge,  under  the  Civil  Code,  §  5154,  the  applicant  could  set  up, 
as  a  reason  for  granting  the  discharge,  that  there  was  no  sufficient 
description  of  the  property  in  the  affidavit  to  obtain  bail. 

2.  In  a  trover  suit  to  recover  money,  a  description  thereof  contained  in 
an  affidavit  to  require  bail  as  being  "seven  hundred  dollars  and  seventy 
cents,  the  same  seven  himdred  dollars  being  in  the  denomination  of 
twenty  and  ten  dollars  gold  certificates,  and  the  seventy  cents  being  in 
silver,  the  same  being  the  property  of  the  petitioner,  Georgia  Jeffers, 
and  of  the  value  of  $700.70,"  was  insufficient. 

3.  Under  the  evidence  it  was  error  to  refuse  to  discharge  the  defendant 
from  imprisonment. 

April  13,  1913. 

Application  for  discharge  in  trover.    Before  Judge  J.  B.  Park. 
Baldwin  superior  court.    December  2,  1912. 
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Georgia  Jeflfers  instituted  an  action  of  trover  against  Eebecca 
Harper,  seeking  to  recover  certain  money.  The  plaintiff  also  filed 
an  affidavit  for  the  purpose  of  requiring  bail.  In  the  affidavit  the 
money  was  described  as  follows:  "seven  hundred  dollars  and 
seventy  cents,  the  same  seven  hundred  dollars  being  in  the  denomi- 
nation of  twenty  and  ten  dollars  gold  certificates,  and  the  seventy 
cents  being  in  silver,  the  same  being  the  property  of  the  petitioner, 
Georgia  Jeflfers,  and  of  the  value  of  $700.70.'^  The  defendant  was 
arrested  and  imprisoned.  In  accordance  with  the  statute  she  filed 
a  petition,  addressed  to  the  judge  of  the  superior  court  where  the 
action  was  pending,  alleging  that  she  was  able  neither  to  give  bond 
and  security  nor  to  produce  the  property ;  and  that  she  had  never 
been  in  possession  or  control  of  such  property,  and  was  not  so  at 
the  time  when  the  bail  proceedings  were  commenced.  The  pre- 
siding judge  issued  a  rule  nisi,  requiring  the  plaintiflf  in  the  action 
to  show  cause  why  the  prayer  of  the  petition  for  discharge  should 
not  be  granted.  On  the  hearing  the  applicant  for  discharge  filed 
what  was  termed  a  demurrer  to  the  affidavit  made  for  the  purpose 
of  requiring  bail,  on  the  grounds,  that  it  did  not  set  out  a  sufficient 
reason  for  requiring  bail ;  that  the  property  was  not  sufficiently  de- 
scribed therein;  and  that  bail-trover  would  not  lie  upon  the  facts 
therein  alleged.  She  prayed  to  be  discharged  and  that  the  affidavit 
be  dismissed.    This  was  overruled. 

The  applicant  introduced  evidence  tending  to  show  the  following 
facts :  She  never  had  in  her  possession,  custody,  or  control  $700.70, 
the  $700  being  in  the  denominations  of  twenty  and  ten-dollar  gold 
certificates,  and  the  seventy  cents  being  in  silver,  the  property  of 
Georgia  Jeflfers,  as  described  in  the  affidavit;  and  she  could  not  pro- 
duce it.  She  had  never  seen  it.  She  was  unable  to  give  bond  in 
order  to  secure  her  release  from  imprisonment.  She  endeavored  to 
get  securities  to  go  on  her  bond,  but  failed  to  do  so.  She  was  the 
wife  of  Clifford  Harper,  now  deceased.  He  did  not  live  with  her. 
They  lived  together  at  intervals.  He  died  on  September  17,  1912, 
in  Brunswick.  He  left  about  $730  deposited  in  a  bank  in  that 
place.  She  has  not  the  money  in  her  possession.  It  is  in  the  hands 
of  her  lawyers.  "I  did  not  get  any  money,  but  a  check.  I  had  to 
sign  a  paper  for  it.  I  did  not  see  any  money.  It  was  a  check  for 
$730.  My  lawyers  have  that  money.  They  have  it  with  my  per- 
mission.    .     .     I  did  not  get  any  seven  hundred  dollars  and  sev- 
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enty  cents  as  described  in  that  affidavit  for  bail.  My  lawyers  did 
not  either.  We  have  never  seen  or  had  the  money.  He  got  a  check 
for  $730.    I  had  to  sign  for  it.'' 

The  plaintiff  in  the  action  of  trover  introduced  an  official  of  a 
bank  in  Milledgeville,  who  testified :  Georgia  Jeffers  formerly  had 
money  on  deposit  in  the  bank.  She  instructed  the  witness  to  de- 
liver her  money  to  Clifford  Harper,  who  was  her  grandson.  The 
witness  delivered  it  accordingly,  paying  to  Harper  $700.70,  the 
seven  hundred  dollars  being  in  gold  certificates  of  the  denomina- 
tions of  $10  and  $20.  Mrs.  Jeffers  said  that  she  was  sick  and 
wished  to  give  the  money  to  her  grandchildren.  Harper  carried 
her  book  to  the  bank,  in  order  to  obtain  payment. 

Georgia  Jeffers,  the  plaintiff,  testified  as  follows:  Clifford  Har- 
per was  her  grandson.  She  was  sick,  and  sent  for  the  officer  of  the 
bank,  and  directed  him  to  deliver  to  Harper  all  of  her  money 
Harper  went  to  the  bank  and  drew  it  out.  He  kept  it  in  his  trunk, 
and  did  not  deliver  it  to  her.  She  never  asked  him  for  it  until 
after  he  went  to  Brunswick,  when  she  wrote  to  him  to  send  her  a 
part  of  it.  He  had  some  money  in  his  trunk  other  than  that  which 
she  gave  him,  but  it  was  not  much.  He  kept  the  money  in  his 
trunk  until  he  went  to  Brunswick,  when  he  took  it  with  him.  She 
did  not  give  him  permission  to  do  so. 

The  presiding  judge  denied  the  application  for  discharge,  and 
the  applicant  excepted. 

Sibley  &  Sibley,  for  plaintiff  in  error. 

nines  &  Vinson  and  D.  S,  Sanford,  contra. 

Lumpkin,  J.     (After  stating  the  foregoing  facts.) 

1.  The  first  question  which  arises  is  whether,  after  an  affidavit 
has  been  filed  in  a  trover  case  for  the  purpose  of  requiring  bail 
and  the  defendant  has  been  arrested  and  imprisoned,  and  has  ap- 
plied to  be  discharged  under  section  5154  of  the  Civil  Code,  upon 
the  hearing  of  such  application  the  applicant  can  attack  the  affi- 
davit as  containing  no  sufficient  description  of  the  property  to  be 
seized,  or  for  the  forthcoming  of  which  the  defendant  is  required  to 
give  bond.  A  bail  proceeding  is  not  an  essential  part  of  a  trover 
case.  The  plaintiff  is  not  compelled  to  require  bail  of  the  defend- 
ant, but  has  the  privilege  of  making  the  affidavit  provided  by  the 
statute  for  that  purpose.  Such  a  proceeding  constitutes  a  species 
of  ancillary  proceeding,  in  connection  with  the  action  of  trover. 
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The  Civil  Code,  §  5154,  provides  foif  an  application  to  obtain  a 
;release  from  imprisonment  under  bail  process,  without  giving  se- 
curity, when  the  defendant  is  neither  able  to  give  the  security  re- 
quired by  law  nor  to  produce  the  property.  Under  the  old  law, 
if  the  defendant  could  not  give  security,  he  was  compelled  to  remain 
in  jail.  The  hardship  of  imprisonment  until  the  case  should  be 
tried  was  the  mischief.  The  act  of  1879  (Acts  1878-79,  p.  144), 
from  which  the  code  section  above  cited  was  codified,  furnished 
the  remedy.  It  did  not  seek  to  aflfect  the  power  to  proceed  with 
the  trover  suit  to  a  determination  of  the  rights  of  the  plaintiff  upon 
the  trial  of  the  question  of  property,  but  to  furnish  a  method  by 
which  a  defendant  should  not  be  held  unjustly  in  imprisonment 
until  the  trial.  Upon  such  a  hearing  the  main  question  of  fact  is 
as  to  the  inability  of  the  defendant  to  give  security  or  produce  the 
property.  This  has  been  referred  to  as  the  issue,  in  several  de- 
cisions of  this  court.  But  none  of  them  dealt  with  the  question  of 
whether  the  imprisonment  should  be  continued  if,  on  the  face  of 
the  aflfidavit  made  by  the  plaintiff,  it  appeared  that  there  was  no 
sufficient  ground  for  requiring  bail,  the  production  of  the  property, 
or  imprisonment  of  the  defendant.  The  statute  states  that  the 
defendant,  in  applying  for  a  release,  shall  state  in  his  petition  that 
he  is  neither  able  to  give  the  security  required  by  law  nor  to  pro- 
duce the  property,  "and  can  furnish  satisfactory  reasons  for  its  non- 
production,  and  traverse  the  facts  stated  in  the  plaintiff's  affidavit 
for  bail.^'  If  the  affidavit  for  bail  describes  no  property  sufficiently 
to  be  seized  by  the  officer,  or  produced  by  the  defendant,  or  for 
the  production  of  which  security  pould  be  properly  required,  was 
it  the  intention  of  the  statute  that  the  defendant  must  produce 
undescribed  property  or  remain  in  jail  until  the  final  hearing  of  the 
trover  suit?  Would  not  such  an  affidavit  as  failed  to  supply  a 
sufficient  description  of  the  property  to  furnish  a  basis  for  im- 
prisonment of  the  defendant  show  a  "satisfactory  reason  for  its 
non-production,''  within  tlie  meaning  of  tlie  statute? 

In  this  case,  when  the  hearing  came  on  upon  the  question  of  dis- 
charging the  defendant  from  imprisonment,  the  trover  suit  as  a 
whole  was  not  up  for  consideration,  but  the  bail  proceedings  and 
the  question  of  continuing  the  imprisonment  of  the  defendant  were 
before  the  court.  We  see  no  reason  why  the  court  could  not  then 
determine  the  question  of  the  sufficiency  of  the  affidavit  as  a  ground 
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for  further  imprisonment.  Whether  the  attack  upon  it,  which 
seems  to  partake  of  the  nature  of  both  a  demurrer  and  a  motion, 
was  accurately  framed,  is  not  very  material.  The  point  was  raised, 
and  the  presiding  judge  passed  upon  it  on  its  merits  by  overruling 
the  demurrer  and  motion. 

2.  Having  held  that  the  point  of  lack  of  sufficiency  of  descrip- 
tion contained  in  the  affidavit  filed  for  the  purpose  of  requiring  bail 
could  be  raised  on  the  hearing  of  the  petition  for  discharge,  the 
next  question  is  whether  the  description  was  sufficient  to  authorize 
imprisonment  until  bail  should  be  given.  In  McElhannon  v. 
Farmers  Alliance  Warehouse  &c.  Co.,  95  Oa.  670  (22  S.  E.  686), 
it  was  held  that  a  description  of  money  sought  to  be  recovered  in 
an  action  of  trover  as  being  "three  thousand  five  hundred  dollars 
lawful  money  of  the  United  States,"  was  insufficient,  and  that  the 
petition  was  demurrable.  It  was  said  that  "The  test  of  the  suf- 
ficiency of  such  a  declaration  is,  and  should  be,  is  the  description  of 
the  chattels  sued  for  so  definite  and  distinct  as  to  enable  the  court 
to  seize  them  for  restitution  to  the  owner?"  When  the  case  was 
again  before  this  court,  an  amendment  had  been  made  so  as  to 
add  to  the  description  the  words,  "lawful  money  of  the  United 
States,  consisting  of  one  hundred  silver  certificates  of  five  dollars 
each,  one  hundred  and  fifty  national  bank  notes,  known  as  national 
currency,  each  for  ten  dollars,  and  seventy-five  treasury  notes  of 
the  United  States,  each  for  the  sum  of  twenty  dollars."  It  was 
held  that  this  was  good  as  against  a  demurrer.  In  the  opinion 
Chief  Justice  Simmons  said:  "The  description  is  sufficient  to 
identify  the  property  if  found  in  the  defendant's  possession.  Each 
pari;icular  class  of  bills  or  notes  is  described,  the  denominations 
of  each  class  are  given,  and  the  number  of  bills  or  notes  of  each 
denomination.  If  this  description  is  not  sufficient,  it  would  be  a 
rare  case  in  which  money  could  be  recovered  in  an  action  of  trover; 
for  few  people  who  handle  money  remember  the  particular  bank 
which  issued  it  or  the  number  of  each  pari;icular  bill  or  note; 
indeed  few  persons  ever  look  at  the  name  of  the  bank  or  the  number 
of  the  bill  or  note ;  and  in  the$e  busy  days  of  commerce  few  persons 
keep  their  money  in  bags,  so  that  it  can  be  identified  in  that  man- 
ner. If  the  sheriff,  upon  attempting  to  make  a  seizure  of  the 
properi;y  described  in  the  writ,  should  find  in  the  defendant's  pos- 
session 100  silver  certificates  of  five  dollars  each,  150  national  bank 


Digitized  by 


Google 


(Ja.)  MARCH  TERM,  1913.  761 

notes  of  $10  each,  and  75  treasury  notes  of  $20  each,  lawful  money 
of  the  United  States,  he  would  be  justified  in  taking  possession 
of  the  same/'  Farmers  Alliance  Warehouse  &c.  Co.  v.  McElhannon, 
98  Oa.  394  (25  S.  E.  558).  It  was  mentioned,  as  an  additional 
reason  why  the  demurrer  should  be  overruled,  that  the  defendant 
had  given  bond  for  the  forthcoming  of  the  property,  thus  admitting 
the  possession  of  money  answering  the  description.  But  this  ad- 
ditional reason  was  criticised  in  Cooke  v.  Bryant,  103  Oa.  727, 
730-731  (30  S.  E.  435).  Beside  the  criticism  there  made,  it 
might  be  inquired,  on  demurrer  to  the  suflBcieney  of  the  allega- 
tions of  a  petition,  how  does  the  fact  of  the  giving  or  not  giving 
of  a  bond  appear,  unless  alleged  in  the  petition  ? 

In  McLennan  v.  Livingston,  108  Ga.  342  (33  S.  E.  974),  the 
petition  in  an  action  of  trover  described  the  property  as  "two 
hundred  and  seventy  dollars  in  lawful  money  of  the  United  States. 
.  Also,  thirty  dollars  in  lawful  currency  of  the  United  States, 
the  same  being  two  ten-dollar  bills  and  two  five-dollar  bills."  It 
was  held  that  the  description  was  insufficient,  and  that  a  demurrer 
to  the  petition  was  properly  sustained.  This  was  clearly  correct 
as  to  the  description  of  the  "two  hundred  and  seventy  dollars  in 
lawful  money  of  the  United  States.'^  As  to  the  description  of  a 
part  of  the  money  as  "thirty  dollars  in  lawful  currency  of  the 
United  States,  the  same  being  two  $10  bills  and  two  $5  bills,''  it 
was  said  that  "this  description  is  not  nearly  so  distinct  as  that 
in  the  case  in  98  Oa."  It  is  not  so  clear  that  the  description  last 
quoted  differs  greatly  from  that  in  the  98  Oa.  But  they  were  held 
to  be  distinguishable.  Reference  was  again  made  to  the  fact  that 
in  the  case  in  98  Oa.  a  bond  had  been  given  for  the  forthcoming 
of  the  property,  as  a  reason  for  overruling  a  demurrer  to  the 
declaration.  But  we  have  already  seen  that  this  additional  reason 
for  overruling  the  demurrer  had  previously  been  discredited. 

But  the  description  in  the  affidavit  now  before  us  does  not  meas- 
ure up  to  that  held  to  be  sufficient  in  98  Oa.  It  gives  the  amount 
of  $700  in  bills  of  the  denominations  of  $20  and  $10,  but  does 
not  say  how  many  there  were  of  each  or  either.  How  many  of 
each  could  the  sheriflE  seize  under  this  general  description?  It 
is  too  vague  to  furnish  a  basis  for  bail  process. 

3.  The  action  to  recover  personalty,  which  is  commonly  called 
trover  in  this   State,  is  not  applicable  to  recovering   a  sum   of 
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money  which  may  be  due  and  unpaid.  Its  purpose  is  to  recover 
specific  property,  or  for  its  conversion  by  the  defendant.  Bail 
process  is  permitted  in  order  that  security  may  be  had  for  the 
forthcoming  of  the  property,  or,  in  default  thereof,  that  the  specific 
property  may  be  seized,  or,  if  the  property  can  not  be  seized,  the 
defendant  may  be  imprisoned.  Civil  Code,  §  5152.  The  statutory 
right  on  the  trial  to  elect  to  take  a  verdict  for  the  property  or  its 
value  does  not  change  the  nature  of  an  action  of  trover  so  as  to 
make  it  the  equivalent  of  an  action  of  assumpsit.  "An  action  of 
trover  for  the  recovery  of  money  must  be  based  on  a  legal  obliga- 
tion on  the  part  of  the  defendant  to  deliver  specific  money  to  the 
plaintifE.^^    Cooke  v.  Bryant,  supra. 

The  evidence  in  the  present  case  shovred,  in  brief,  as  follows: 
Harper,  the  husband  of  the  defendant,  obtained  irom  a  bank  in 
Baldwin  county,  under  authority  from  Georgia  Jeflers,  $700  in 
gold  certificates  of  the  denominations  of  $20  and  $10,  and  seventy 
cents  in  silver.  This  occurred  in  the  spring  of  the  year.  At  the 
time  Mrs.  Jeffers,  who  was  the  grandmother  of  Harper,  was  sick, 
and  he  kept  the  money  in  his  trunk,  where  he  also  had  some  money 
of  his  own,  though  not  much.  Some  time  later  (tlie  date  does  not 
appear)  he  went  to  Brunswick,  in  Glynn  county,  where  he  died  on 
September  17  thereafter.  He  left  $730  on  deposit  in  a  bank  in 
that  place.  His  widow  (the  defendant)  and  her  attorney  went  to 
Brunswick,  where  she  had  to  "sign  a  paper"  for  the  money,  and 
received  a  check  for  $730.  Her  attorney  had  charge  of  the  pro- 
ceeds with  her  consent  at  the  time  of  the  hearing.  She  never 
received  or  had  bills  of  the  character  mentioned  in  the  aflSdavit 
The  deposit  of  Harper  was  not  identified  with  the  money  received 
by  him  in  the  spring,  and  what  she  received  from  the  Brunswick 
bank  was  not  the  specific  money  which  Harper  had  previously  re- 
ceived from  the  other  bank.  This  did  not  authorize  the  continued 
imprisonment  of  the  defendant  under  bail  process,  and  she  should 
have  been  discharged. 

Judgment  reversed.    All  the  Justices  concur. 
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HARPER  v.  TERRY,  jailer. 

1.  Where  a  defendant  in  bail-trover  proceedings  is  apprehended  and  con- 
fined in  jail,  and  makes  application  for  discharge  from  custody,  alleging 
that  on  account  of  her  poverty  she  is  unable  to  give  the  bond  or  security 
required  by  law,  and  is  unable  to  produce  the  property,  that  the  prop- 
erty is  not  in  her  custody  or  control,  and  that  she  at  no  time  had 
possession  or  control  of  the  property;  and  the  judge  hearing  such  ap- 
plication for  discharge  refuses  it  and  remands  the  applicant  to  custody, 
the  effect  of  a  supersedeas  upon  the  suing  out  of  a  bill  of  exceptions 
to  have  this  judgment  reviewed  is  not  to  release  the  applicant  from 
custody,  but  the  case  is  left  in  statu  quo.  The  applicant,  being  already 
in  custodia  legis,  is  properly  remanded  until  the  determination  of  the 
questions  raised  in  the  bill  of  exceptions  by  the  reviewing  court. 

2.  The  court  did  not  err  in  refusing  to  discharge  the  petitioner  in  the 
habeas-corpus  proceedings.  She  was  not  detained  in  jail  under  ''a  mere 
semblance  of  law."  The  order  of  court  under  which  she  was  restrained 
of  her  liberty  was  one  granted  by  a  judge  of  the  superior  court  after 
hearing  the  application,  made  by  the  party  herself,  for  discharge  from 
custody  under  bail  process.  Whether  that  order  refusing  the  discharge 
on  that  hearing  was  erroneous  or  not  will  be  determined  upon  a  review 
of  that  judgment,  that  question  having  been  brought  up  for  determina- 
tion by  the  reviewing  court.  But  it  is  not  a  void  judgment.  It  is  a 
binding  adjudication  until  reversed  or  set  aside. 

Apbil  18,  1913. 

Habeas  corpus.  Before  Judge  J.  B.  Park.  Baldwin  superior 
court.    December  17,  1912. 

Sibley  <6  Sibley,  for  plaintiff. 

Beck,  J.  Rebecca  Harper  filed  her  application  for  a  writ  of 
habeas  corpus  against  S.  L.  Terry,  jailer  of  Baldwin  county, 
alleging  that  she  was  illegally  restrained  of  her  liberty  and  held  in 
the  jail.  This  application,  coming  on.  to  be  heard  on  the  17th  day 
of  December,  1912,  before  the  judge  of  the  superior  court,  was 
refused,  and  the  applicant  was  remanded.  To  this  judgment  she 
excepted.  It  appeared  on  the  trial  of  the  case  that  the  applicant 
had  been  taken  into  custody  of  the  sheriff  in  certain  bail-trover 
proceedings  instituted  against  the  applicant  by  Georgia  Jeffers. 
Afterward  Rebecca  Harper  made  application  for  discharge,  alleging 
that  she  was  neither  able  to  give  the  bond  and  security  required 
by  law  nor  to  produce  the  property,  and  denying  that  she  had  in 
her  possession,  custody,  or  control  the  property  to  recover  which 
the  bail-trover  proceedings  had  been  instituted.  Upon  the  hearing 
of  this  application  she  was  remanded  to  the  custody  of  the  jailer. 
To  this  judgment  she  sued  out  a  bill  of  exceptions  to  have  the 
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judgment  reviewed  in  the  Supreme  Court,  and  filed  two  affidavits; 
one  stating  that  she  had  been  advised  by  her  counsel  that  she 
had  good  cause  for  writ  of  error,  and  that  she  was  unable,  because 
of  her  poverty,  to  pay  the  costs  or  give  the  bond  or  security  for  the 
eventual  condemnation-money;  the  other  stating  that  she  was  un- 
able to  pay  the  costs  in  the  case.  On  the  hearing  of  the  habeas- 
corpus  case  appeared  the  following,  in  addition  to  the  facts  recited 
in  the  foregoing  statement :  In  1912  the  applicant  was  appointed 
temporary  administratrix  of  the  estate  of  her  deceased  husband, 
Cliflford  Harper,  by  the  court  of  ordinary  of  Baldwin  coun^.  As 
such  she  collected,  on  November  4,  1912,  $730  from  the  National 
Bank  of  Brunswick,  Georgia,  and  in  the  following  months  she 
secured  possession  of  a  trunk  and  other  personal  effects  belonging 
to  the  deceased.  She  has  not  produced  the  money  sued  for  in  the 
bail-trover  proceeding,  and  has  given  no  bond  to  secure  its  pro- 
duction. 

1.  It  is  contended  by  counsel  for  plaintiff  in  error,  in  the  first 
place,  that  the  detention  of  plaintiff  in  error  in  the  jail  was  illegal, 
because  upon  the  hearing  of  the  application  for  discharge  from 
custody  in  the  bail-trover  case  the  filing  of  the  pauper  aflSdavits 
referred  to  in  the  statement  of  facts  operated  as  a  supersedeas, 
and  consequently  that  the  applicant  for  discharge,  the  plaintiff 
in  error  here,  should  have  been  released  from  custody  imtil  the 
hearing  and  determination  in  the  reviewing  court  of  the  bill  of 
exceptions  sued  out  to  the  order  of  the  judge  refusing  the  appli- 
cation for  discharge  from  custody  under  the  bail-trover  proceed- 
ings. But  we  are  of  the  opinion  (conceding  that,  the  bill  of 
exceptions  having  been  sued  out,  the  filing  of  the  affidavit  referred 
to  operated  as  a  supersedeas  without  any  express  order  from  the 
court  granting  a  supersedeas)  that  the  effect  of  such  a  super- 
sedeas was  to  leave  the  case  and  the  applicant  for  discharge  in 
statu  quo.  The  applicant  was  already  in  custody  of  the  law; 
the  judgment  refusing  her  discharge  had  no  other  effect  than  to 
leave  her  where  she  was  at  the  time  of  the  filing  of  the  application. 
A  supersedeas  would  not  have  the  effect  of  changing  the  status  and 
releasing  the  party  held  in  custody. 

2.  The  ruling  made  in  the  second  headnote  does  not  require 
elaboration.  See,  in  this  connection,  the  case  of  Harper  v.  Jeffers, 
ante,  756.  Judgment  affirmed.    All  the  Justices  concur. 
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WYNN  &  ROBINSON  v.  TYNER. 

1.  Where  a  seller  of  personal  property  on  credit  took  from  the  huyer  an 
instrument  promising  to  pay  the  purchase-price  amounting  to  $175,  and 
providing  that  the  title  to  the  property  should  remain  in  the  seller  imtil 
the  amount  was  fully  paid,  such  instrument  created  a  reservation  of 
title  as  security.  It  was  not  a  mortgage,  and  could  not  he  foreclosed 
by  the  summary  statutory  method  applicable  to  mortgages  on  per- 
sonalty. 

2.  Where  sellers  of  personal  property  took  from  the  buyer  a  written  in- 
strument promising  to  pay  the  unpaid  purchase-money  and  agreeing 
that  the  title  to  the  property  should  remain  in  the  sellers  imtil  payment 
in  full,  and  in  the  instnmient  was  inserted  an  agreement  by  the  buyer, 
that  upon  default  in  payment  the  sellers  might,  ^in  addition  to  any 
other  remedies  provided  by  law  for  the  enforcement  of  the  collection 
hereof,  at  their  option  elect  to  treat  this  instrument  as  a  mortgage  upon 
the  property  title  to  which  is  retained  by  the  said  [sellers]  by  the 
terms  hereof,  and  upon  the  execution  of  a  bill  of  sale  to  the  maker  or 
makers  hereof  to  such  property,  and  the  filing  and  recording  of  such 
bill  of  sale  in  the  office  of  the  clerk  of  the  superior  court,  .  .  shall 
give  the  right  to  the  said  [sellers]  to  proceed  to  foreclose  this  instru- 
ment as  a  mortgage  upon  said  property,  together  with  the  other  property 
herein  mortgaged,  in  the  same  manner  as  mortgages  upon  personal 
property  are  foreclosed  under  the  laws  of  this  State,"  the  parties  could 
not  by  such  an  agreement  make  the  instrument  one  both  retaining  title 
and  not  retaining  title;  nor  could  they  by  such  agreement  make  a  siun- 
mary  statutory  proceeding  applicable  by  law  to  one  character  of  instru- 
ments applicable  by  agreement  to  another. 

April  18,  1913. 

Mortgage  foreclosure.  Before  Judge  Gilbert.  Chattahoochee 
superior  court.    February  26,  1912.  . 

J.  C.  Tyner  executed  the  following  instrument : 

"Georgia,  Muscogee  County.    Columbus,  Ga.,  March  2,  1910. 

"$175.00.  By  the  first  day  of  October,  1910,  next,  I  promise  to 
pay  Wynn  &  Bobinson,  or  order,  one  hundred  and  seventy-five 
dollars,  for  value  received,  as  purchase-money,  for  one  brown  mare 
mule,  white  nose,  smooth  mouth,  in  the  sale  of  which  there  is  no 
warranty  of  any  kind.  The  title  to  which  aforedescribed  property 
fihall  be  and  remain  in  the  said  Wynn  &  Robinson,  until  this  ob- 
ligation is  fully  paid  oflt,  and  discharged.  It  is  agreed,  however, 
that  if  said  property,  or  any  part  thereof,  is  lost  by  death,  de- 
struction, or  otherwise,  such  loss  shall  fall  on  the  makers  of  this 
obligation  and  not  on  the  said  Wynn  &  Robinson,  their  heirs  or 
assigns;  but  I  agree  to  pay  this  obligation  notwithstanding.  To 
further  secure  the  payment  of  this  obligation  I  hereby  mortgage. 
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sell,  and  convey  to  the  said  Wynn  &  Bobinson,  their  heirs  and  as- 
signs, the  following  described  property,  to  wit:  Fifty  acres  of 
land  (50),  more  or  leas,  known  as  the  Northeast  part  of  land  lot 
Xo.  203  in  the  10th  District  of  originally  Muscogee  County,  now 
Chattahoochee  County,  Georgia,  said  50  acres  bounded  as  follows: 
TVest  by  branch.  South  by  branch  to  line  running  North  which 
joins  land  of  J.  M.  Green,  and  bounded  on  North  by  above- 
described  lands,  being  and  lying  in  Chattahoochee  County  near 
Box  Springs,  Georgia.  Which  property  so  mortgaged  I  represent 
to  be  owned  by  me,  and  free  and  clear  of  all  liens  or  incumbrances 
of  every  kind  and  description  whatever.  If  this  obligation  is  not 
promptly  paid  at  maturity,  I  agree  that  the  said  Wynn  &  Eobinson 
may,  in  addition  to  any  other  remedies  provided  by  law  for  the 
enforcement  of  the  collection  hereof,  at  their  option  elect  to  treat 
this  instrument  as  a  mortgage  upon  the  property  title  to  which 
is  retained  by  the  said  Wynn  &  Bobinson  by  the  terms  hereof,  and 
upon  the  execution  of  a  bill  of  sale  to  the  maker  or  makers  hereof 
to  such  property,  apd  the  filing  and  recording  of  such  bill  of  sale 
in  the  office  of  the  clerk  of  the  superior  court  .of  the  county  of 
the  residence  of  such  maker  or  makers,  or  any  one  of  them,  shall 
give  the  right  to  the  said  Wynn  &  Bobinson  to  proceed  to  foreclose 
this  instrument  as  a  mortgage  upon  said  property,  together  with 
the  other  property  herein  mortgaged,  in  the  same  manner  as  mort- 
gages upon  personal  property  are  foreclosed  under  the  laws  of  this 
State;  and  the  maker  or  makers  hereof  hereby  ratify  and  confirm 
the  sale  of  all  or  any  part  of  said  property  sold  under  such  fore- 
closure, and  agree  to  pay  all  the  costs  and  expenses  of  such  fore- 
closure and  the  sale  of  the  property  thereunder,  including  the 
cost  of  recording  such  bill  of  sale.  This  obligation  shall  bear  in- 
terest from  date  at  the  rate  of  eight  per  cent,  per  annum;  and 
in  the  event  the  same  is  placed  in  the  hands  of  an  attorney  for 
collection  after  maturity,  I  agree  to  pay  ten  per  cent,  upon  the 
amount  due  as  attome3r's  fees.  As  against  the  payment  of  this 
note,  the  makers  waive  all  right  to  claim  the  benefit  of  any  home- 
stead or  exemption 'of  personalty  provided  for  under  the  constitu- 
tion and  laws  of  the  State  of  Georgia,  or  any  other  State.  In 
witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  2  day 
of  March,  1910.^'  This  was  signed  by  Tyner  and  attested  by  two 
witnesses,  one  of  whom  was  a  notary  public. 
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On  November  16,  1910,  Wynn  &  Bobinson  executed  and  filed 
an  instrument  in  which  they  recited  the  one  above  set  out,  and 
stated  that  Tjrner  made  default  in  payment,  and  that  for  the 
purpose  of  foreclosing  on  the  property  sold,  in  accordance  with 
the  terms  of  the  note,  they  conveyed  to  him  the  title  to  the  mule  in 
order  to  levy  thereon  under  such  foreclosure.  Thereupon  an  at- 
torney for  Wynn  &  Robinson  made  affidavit  that  Tyner  was  in- 
debted to  them  in  the  sum  of  $175  principal,  and  $98.06  interest, 
together  with  $17.50  attome/s  fees,  "for  the  purchase  of  a  certain 
brown  mare  mule,  white  nose,  smooth  mouth;  and  affiant  makes 
this  affidavit  so  that  a  mortgage  fi.  fa.  may  issue  and  be  levied  upon 
said  mule.^^  The  clerk  of  the  superior  court  issued  an  execution, 
and  it  was  levied  upon  the  mule.  It  is  inferable  from  the  record 
that  an  affidavit  of  illegality  was  filed,  as  the  case  was  returned 
to  the  superior  court.  When  it  came  on  for  trial,  the  defendant 
demurred  to  the  affidavit  of  foreclosure  and  the  proceedings  there- 
under, on  the  ground  that  the  contract  was  not  a  mortgage,  but 
was  a  contract  of  retention  of  title  to  secure  the  purchase-price  of 
the  property,  and  was  not  subject  to  summary  foreclosure  as  a 
mortgage  on  personalty.  The  demurrer  was  sustained,  and  the 
plaintiflEs  excepted. 

C.  C.  Minter  and  Wynn  &  Wohlwender,  for  plaintiffs^ 

TF.  B.  Shorf,  for  defendant. 

Lumpkin,  J.     (After  stating  the  foregoing  facts.) 

1.  By  the  Civil  Code,  §  3306,  it  is  declared  that  a  bill  of  sale  ' 
to  secure  a  debt,  with  an  obligation  given  to  the  debtor  to  reconvey 
the  property  upon  payment  being  made,  shall  pass  title  to  the 
^'vendee"  until  the  secured  debt  shall  be  paid,  and  shall  be  con- 
strued by  the  courts  to  be  an  absolute  conveyance,  with  the  right  to 
have  a  reconveyance  upon  payment  of  the  secured  debt,  and  not  a 
mortgage.  By  section  3318  a  method  is  provided  whereby  one  who 
sells  and  delivers  personal  property  may  retain  the  title  as  security 
until  the  purchase-price  shall  be  paid.  By  section  3298  it  is  de- 
clared that  "the  owner  of  any  bill  of  sale  to  personal  property  to 
secure  a  debt  where  the  principal  sum  does  not  exceed  one  hundred 
dollars,  may  foreclose  the  same  in  the  same  manner  as  mortgages 
on  personal  property  are  now  foreclosed,  under  the  laws  of  this 
State.'*  By  section  6037  a  general  provision  is  made  by  which  a 
holder  of  title  to  secure  a  debt  may  reduce  the  debt  to  judgment, 
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file  and  have  recorded  a  conveyance  to  the  debtor,  and  levy  on  the 
property.  In  Berry  v.  Robinson  &  Overton,  122  Oa.  575  (50  S.  E. 
378),  it  was  held,  that  where  one  purchased  personal  property  and 
gave  therefor  a  promissory  note,  in  which  it  .was  agreed  that  the 
title  should  remain  in  the  seller  until  the  purchase-money  should  be 
paid,  such  an  instrument  was  not  a  "bill  of  sale"  made  by  the 
purchaser  to  the  seller,  and  could  not  be  foreclosed  in  the  summary 
manner  provided  by  section  3298.  The  promise  to  pay  involved 
in  the  present  case  was  for  more  than  one  hundred  dollars  prin- 
cipal, and  moreover  the  paper  was  not  a  bill  of  sale  ^ade  by  the 
owner  of  property  to  secure  a  debt,  but  an  agreement  by  the  pur- 
chaser for  the  seller  to  retain  title  until  the  purchase-money  was 
paid.    It  is  covered  by  the  decision  cited. 

The  argument  that  the  instrument  is  a  mortgage  is  without 
merit.  Cases  like  that  of  Frost  v.  Allen,  57  Oa.  326,  where  the 
owner  of  property  executed  to  a  creditor  an  instrument  to  secure  a 
debt,  and  the  question  was  whether  under  its  peculiar  language  it 
conveyed  title  or  was  a  mere  mortgage,  are  not  applicable  to  an 
instrument  like  this.  As  to  them  see  also  Smith  v.  DeVaughn,  82 
Oa,  575  (9  S.  E.  425),  and  Pitts  v.  Maier,  115  Oa.  281  (41  S.  E. 
570). 

2.  It  was  argued  that  the  purchaser  agreed,  if  the  obligation 
should  not  be  promptly  paid  at  maturity,  that  the  sellers  might, 
"in  addition  to  any  other  remedies  provided  by  law  for  the  en- 
forcement of  the  collection  hereof,  at  their  option  elect  to  treat 
this  instrument  as  a  mortgage  upon  the  property  title  to  which  is 
retained  by  the  said  [sellers]  by  the  terms  hereof,  and  upon  the 
execution  of  a  bill  of  sale  to  the  maker  or  makers  hereof  to  such 
property,  and  the  filing  and  recording  of  such  bill  of  sale  in  the 
office  of  the  clerk  of  the  superior  court,  .  .  shall  give  the  right 
to  the  said  [sellers]  to  proceed  to  foreclose  this  instrument  as  a 
mortgage  upon  said  property,  together  with  the  other  property 
herein  mortgaged,  in  the  same  manner  as  mortgages  upon  personal 
property  are  foreclosed  under  the  laws  of  this  State.'* 

In  Smith  v.  DeVaughn,  supra,  the  instrument  under  consid- 
eration seems  to  have  included  in  the  indebtedness  secured,  not 
only  the  purchase-money  of  the  mule  described,  but  also  eighty 
dollars  of  a  prior  indebtedness.  In  it  the  purchaser  promised  to 
pay  the  sum  named,  and  added:    "I  hereby  mortgage  and  convey 
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unto  the  said  payee,  his  heirs  and  assigns,  the  following  described 
property  [describing  the  mnle],  for  which  this  note  is  given  in 
part;  said  mule  to  remain  the  property  of  [the  seller]  until  paid 
for/'  We  are  aware  that  Mr.  Justice  Simmons,  in  discussing  the 
peculiar  language  of  this  instrument,  after  holding  that  it  was  a 
conditional  bill  of  sale,  and  not  a  mortgage,  said:  "If  Smith  [the 
purchaser]  had  paid  the  purchase-money  of  the  mule,  he  would 
have  acquired  title  thereto,  and  it  is  possible  that  the  instrument 
might  have  been  foreclosed  as  a  mortgage  for  the  $80;  and  this 
may  have  been  the  reason  that  the  paper  was  written  both  in  the 
form  of  a  mortgage  and  a  bill  of  sale.''  But  this  mere  suggestion 
of  a  possibility,  and  one  which  was  not  directly  involved  (the  action 
being  brought  to  recover  possession  of  the  property  by  the  sellers), 
is  very  far  from  a  ruling  that  a  seller  can  retain  title  and  also  in 
the  same  instrument  have  a  mortgage  created  in  his  favor  on  the 
same  property,  as  being  that  of  the  purchaser,  to  secure  the  pur- 
chase-money. 

The  distinctive  difference  between  a  mortgage  and  a  bill  of  sale 
to  secure  a  debt,  or  the  retention  of  title  by  a  seller  to  secure  the 
purchase-money,  is  that  "a  mortgage  in  this  State  is  only  security 
for  a  debt,  and  passes  no  title"  (Civil  Code,  §  3256) ;  a  bill  of 
sale  to  secure  a  debt,  with  an  obligation  to  reconvey  on  payment, 
"shall  pass  the  title  of  said  property  to  the  vendee  till  the  debt 
or  debts  which  said  conveyance  was  made  to  secure  shall  be  fully 
paid"  (Civil  Code,  §  3306) ;  and  a  conditional  sale,  with  retention 
of  title  as  security,  leaves  the  title  in  the  seller  until  the  purchase- 
money  is  paid.  Civil  Code,  §  3318.  Just  how  the  same  instrument 
can  convey  title  and  not  convey  title  at  the  same  time,  or  retain 
title  and  not  retain  title  but  be  a  mere  lien,  as  to  the  same  property 
and  for  the  same  debt,  is  not  plain.  It  would  seem  to  be  an  effort 
to  reconcile  the  irreconcilable.  Relatively  to  dower,  year's  support, 
and  the  right  of  other  creditors  to  levy  their  common-law  execu- 
tions, there  is  a  wide  difference  between  the  status  of  a  mortgage 
and  a  conveyance  of  title  as  security,  or  a  retention  of  title  for 
that  purpose.  To  permit  a  creditor  to  word  his  contract  so  as  to 
call  it  one  or  the  other  at  his  pleasure,  and  substantially  to  get 
the  benefits  of  each,  frightening  off  other  creditors  by  means  of  the 
declaration  that  the  title  is  in  him,  and  yet  reserving  the  right  of 
summary  foreclosure  of  the  instrument  as  a  mortgage,  would  be 
49 
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to  allow  a  variable  and  uncertain  form  of  legal  instrument.  How 
shall  a  paper  be  classified  which  declares  that  it  conveys  title  or 
does  not  convey  title,  as  the  creditor  may  at  any  time  thereafter 
choose  to  declare? 

If  it  be  possible  to  frame  an  instrument  so  that  it  may  be  a 
mortgage  or  a  reservation  of  title  at  the  option  of  the  creditor,  the 
instrument  before  us  does  not  even  do  that.  It  seeks  to  hold  all  the 
benefits  of  a  reservation  of  title,  and  yet  to  declare  that  a  summary 
remedy  may  be  applied  to  that  situation  when  the  statute  has  not 
so  declared.  A  conveyance,  or  reconveyance,  and  levy  after  judg- 
ment is  provided  in  cases  where  title  is  held  as  security, — omitting 
the  provision  for  foreclosure  of  a  bill  of  sale  to  secure  a  debt  under 
$100.  A  summary  foreclosure  by  aflSdavit  is  provided  for  cases 
where  no  title  is  held  by  the  creditor,  but  a  mere  lien  is  given. 
There  are  cases  in  which  a  party  has  an  election  of  remedies,  such 
as  where  a  transaction  partakes  both  of  the  nature  of  a  tort  and  a 
contract,  and  where  the  party  may  sue  for  the  tort,  or  waive  the 
tort  and  sue  on  the  contract;  where  the  principal  may  ratify  or 
repudiate  the  unauthorized  act  of  his  agent;  where  one  has  the 
option  to  declare  a  contract  terminated  because  of  a  breach  of  a  con- 
dition subsequent,  or  to  insist  upon  its  performance ;  and  other  in- 
stances which  might  be  mentioned.  But  this  is  different  from  a 
contract  authorizing  one  of  the  parties  to  apply  a  summary  statu- 
tory remedy,  authorized  by  law  under  one  set  of  circumstances,  to 
the  enforcement  of  his  rights  imder  a  different  set  of  circumstances. 
The  law  declares  when  the  statutory  method  of  foreclosure  by 
aflBdavit  may  be  employed.  Parties  can  not  by  agreement  make 
such  a  proceeding  applicable  to  a  different  class  of  cases.  It  is 
evident  that  an  agreement  attempting  to  give  a  party  the  right  to 
recover  land  by  possessory  warrant,  or  to  recover  personalty  by  an 
action  of  ejectment,  or  by  a  warrant  to  dispossess  a  tenant,  would 
not  be  valid  or  confer  upon  the  courts  the  right  to  proceed  in 
accordance  with  the  agreement,  instead  of  in  accordance  with  the 
statutes  on  those  subjects.  In  the  instant  case  it  was  agreed,  that, 
upon  filing  and  recording  a  bill  of  sale,  the  sellers  of  the  mule 
should  have  the  right  "to  foreclose  this  instrument  as  a  mortgage 
upon  said  property,  together  with  the  other  property  herein  mort- 
gaged, in  the  same  manner  as  mortgages  upon  personal  property 
are  foreclosed  under  the  laws  of  tliis  State.'*    "The  other  property 


Digitized  by 


Google 


Q^\  MARCH  TERM,  1913.  rjrj^ 

herein  mortgaged"  was  real  estate.  It  would  hardly  be  contended 
that  by  such  an  agreement  the  parties  could  authorize  the  fore- 
closure upon  land  in  the  summary  manner  authorized  by  the 
statute  for  foreclosing  mortgages  upon  personalty.  No  more  can 
they  by  agreement  authorize  the  same  summary  method  of  fore- 
closure of  a  mortgage  upon  personalty  to  be  used  in  a  case  where 
a  seller  retains  title  as  security,  to  which  such  a  foreclosure  has 
been  held  by  this  court  not  to  apply,  and  for  which  provision  has 
been  expressly  made  by  another  statute. 

The  presiding  judge  correctly  sustained  the  demurrer  and  dis- 
missed the  summary  effort  to  foreclose  the  instrument. 

Judgment  affirmed.    All  the  Jmtices  concur. 


WILSON  V.  WILSON. 


1.  An  ordinary  can  not  act  as  executor  in  the  county  of  which  he  is 
ordinary. 

2.  Where  an  executor,  who  is  also  the  ordinary  of  the  county,  files  with 
the  clerk  of  the  superior  court  (there  being  no  judge  of  the  city  or 
county  court)  a  petition  to  probate  the  will  in  common  form  and  to 
have  himself  qualified  as  executor,  and  the  clerk  orders  the  will  to 
probate  and  allows  the  executor  to  qualify  as  such,  and  on  appeal  to 
the  superior  court  the  trial  judge  hears  the  case  without  the  interven- 
tion of  a  jury,  there  is  no  error  in  his  affirming  the  judgment  of  the 
clerk  as  to  the  probate  of  the  will,  and  reversing  the  judgment  allow- 
ing the  executor  to  qualify  as  such. 

Apbil  18,  1913. 

Appeal.  Before  Judge  Gilbert*  Taylor  superior  court.  April 
term,  1912. 

W.  D.  Crawford,  for  plaintifiE.    0.  W.  Foy,  for  defendant. 

Hill,-  J.  Robert  E.  Wilson  died  testate  in  November,  1911,  and 
named  W.  B.  Wilson,  his  father,  as  executor  of  his  last  will  and 
testament.  W.  B.  Wilson,  at  the  time  of  the  death  of  his  son,  was 
the  ordinary  of  Taylor  county.  On  December  26,  1911,  the  named 
executor  presented  the  will,  with  an  endorsement  thereon  of  his 
disqualification  as  ordinary  to  act  in  the  matter  of  its  probate,  to 
the  clerk  of  the  superior  court  of  Taylor  county,  for  probate  in 
common  form.  There  being  no  city-court  or  county-court  judge 
in  Taylor  county,  it  was  agreed  upon  the  trial  that  the  clerk  of  the 
superior  court  had  jurisdiction  to  probate  the  wilL    The  petition 
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was  accordingly  heard  by  the  clerk.  A  caveat  was  filed  by  the 
widow  and  sole  heir  at  law  of  the  testator,  to  the  probate  of  the  will^ 
and  to  the  right  of  the  named  executor  to  qualify,  upon  the 
grounds:  (1)  That  the  testator  being  a  resident  of  Taylor  county 
at  the  time  of  his  death,  the  court  of  ordinary  of  that  county  had 
exclusive  jurisdiction  of  the  probate  of  his  will.  (2)  That  the 
nominated  executor  of  the  will  was  also  the  ordinary  of  Taylor 
county,  and  therefore  ineligible  to  qualify  and  act  as  executor  of 
any  will  over  which  his  court  had  jurisdiction,  and,  having  no  other 
interest,  could  not  offer  the  will  for  probate.  On  hearing  the  case, 
the  clerk,  acting  as  ordinary,  passed  an  order  probating  the  will 
and  allowing  the  petitioner  to  qualify  as  the  executor  thereof.  The 
caveatrix  appealed  from  this  decision  to  the  superior  court.  By 
consent  of  the  parties  the  trial  judge  heard  the  case  without  the 
intervention  of  a  jury,  and  rendered  judgment  allowing  the  decision 
of  the  clerk  to  stand  as  to  the  probate  of  the  will,  but  reversing  it 
as  to  allowing  W.  B.  Wilson  to  qualify  as  executor.  Wilson  ex- 
cepted. 

The  sole  question  to  be  determined  in  the  case  is  whether  the 
ordinary  of  a  county,  who  has  been  named  as  executor,  can  qualify 
and  act  as  such  in  the  county  of  which  he  is  ordinary.  The 
Civil  Code,  §  4786,  provides:  "The  eligibility  and  disabilities  of 
the  ordinary,  aside  from  the  constitution,  are  the  same  as  the 
clerks  of  the  superior  courts  for  their  oflSces,  with  the  addition  that 
they  can  not,  during  their  terms  of  office,  be  executors,  adminis- 
trators, or  guardians,  or  other  agents  of  a  fiduciary  nature,  re- 
quired to  account  to  their  courts;  but  they  may  be  administratoi^ 
guardians,  or  executors  in  cases  where  the  jurisdictiDn  belongs  to 
another  county,  or  where,  in  special  cases,  they  may  be  allowed  by 
law  and  required  to  account  to  the  ordinary  of  another  count)'."^ 
This  section  of  the  code  by  express  terms  renders  any  ordinary 
ineligible  to  act  as  an  executor  during  his  term  of  office,  where 
as  such  executor  he  would  be  required  to  accoimt  to  the  court  of 
ordinary.  In  the  present  case  the  ordinary  applied  for  the  execu- 
torship during  his  term  of  office.  While  he  remained  in  office  as 
ordinary,  he  would  be  accountable  to  himself.  It  is  true  that  by 
the  terms  of  the  will  he  was  relieved  from  giving  bond,  or  from 
making  any  returns  to  the  ordinary.  But  this  provision  in  the 
will  does  not  relieve  him  from  being  subject  to  the  jurisdiction  of 
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the  court  of  ordinary  with  respect  to  his  other  licts  and  doings  as 
executor.  For  instance^  should  he  refuse  to  make  settlement  with 
the  legatee  or  legatees  tmder  the  will,  he  could  (as  executor)  be 
cited  to  appear  before  himself  (as  ordinary)  to  make  settlement 
with  any  legatee.  Civil  Code,  §  4073.  Section  4787  goes  to  the 
extent  of  declaring  that  when  any  person  holding  such  trusts  as 
executors,  etc.,  are  elected  ordinaries,  their  letters  and  powers  im- 
mediately abate  on  their  qualification.  The  whole  scheme  of  our 
law  with  respect  to  the  estates  of  decedents  is  to  put  them  under 
the  control  and  supervision  of  the  ordinary.  Aside  from  the 
express  inhibition  of  the  statutes,  it  would  be  contrary  to  public 
policy  to  allow  an  ordinary  to  become  executor,  guardian,  etc.,  of 
various  estates,  and  thus  disqualify  him  to  that  extent  from  dis- 
charging the  duties  he  was  elected  to  perform.  By  so  doing  he 
could  greatly  impede  and  retard  the  transaction  of  business  before 
his  own  court,  and  greatly  inconvenience  and  hamper  the  adminis- 
tration  of  estates.  If  he  can  act  as  executor  of  one  estate,  he  could 
of  a  dozen  or  more,  and  likewise  as  guardian  of  any  number  of 
minors,  and  in  this  way  create  endless  confusion  by  occupying  two 
relations  utterly  inconsistent  with  each  other,  and  thus  interfere 
with  the  orderly  process  of  business  before  his  court. 

Judgment  affirmed.    All  the  Justices  concur. 


DEUBLEB  V.  HAET. 


1.  In  an  action  of  ejectment  in  the  common-law  form,  where  a  demise  is 
laid  in  an  executor,  the  appointment  and  qualification  of  the  executor 
is  a  necessary  part  of  the  plaintiff's  title.  The  usual  way  of  proving 
them  is  by  the  introduction  in  evidence  of  the  lessor's  letters  testa- 
mentary. 

{a)  Where  the  same  person  is  both  executor  and  testamentary  trustee 
under  a  will,  but  the  title  to  the  property  devised  is  placed  in  him  as 
trustee,  in  a  suit  to  recover  realty  so  left,  a  demise  in  the  name  of  the 
executor  is  not  available. 

2.  In  order  to  recover  on  a  joint  demise,  it  is  necessary  to  show  title  and 
a  right  of  entry  in  each  and  all  of  the  persons  named  as  lessors  in 
that  count. 

3.  At  common  law  an  executor  suing  in  ejectment  was  required  to  make 
profert  of  the  will;  but  that  rule  is  abrogated  by  statute.  Never- 
theless, where  one  of  the  plaintiff's  lessors  is  an  executor,  the  will 
would  not  be  so  irrelevant  that  its  reception  in  evidence  would  require 
a  new  trial. 
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4.  The  exemplification  of  bankruptcy  was  admissible  as  bearing  on  the 
issue  made  as  to  the  execution  and  delivery  of  a  deed  by  the  bankrupt 
anterior  to  the  adjudication. 

April  18,  1913. 

Ejectment.  Before  Judge  Worrill.  Terrell  superior  court.  Feb- 
ruary 3,  1912. 

H.  A.  Wilkinson,  for  pkintiflf  in  error,    if.  C.  Edwards,  contra. 

Evans,  P.  J.  The  action  was  ejectment  in  the  common-law 
form.  Two  demises  were  laid;  one  in  the  name  of  M.  A.  Hart, 
executrix  of  T.  J.  Hart,  and  the  other  in  the  name  of  Mrs.  M.  A. 
Hart,  Tom  Hart,  and  Ed  Hart,  heirs  at  law  of  T.  J.  Hart  The 
defendant  pleaded  not  guilty;  and  that  he  is  the  owner  of  the 
premises  in  dispute  by  virtue  of  a  deed  from  T.  J.  Hart,  dated 
November  8th,  1875,  and  continuous  possession  thereunder  from 
the  date  of  its  execution  to  the  filing  of  the  suit.  The  jury  returned 
a  general  verdict  for  the  "plaintiffs.'^  The  court  refused  to  grant 
a  new  trial,  and  the  defendant  excepted. 

1.  An  insuperable  obstacle  to  upholding  the  verdict  is  that 
neither  of  the  plaintiffs  lessors  was  shown  to  have  a  right  of  re- 
covery. An  executor  may  maintain  an  action  of  ejectment,  but  in 
order  to  recover  he  must  exhibit  in  evidence  his  letters  testamen- 
tary. The  province  of  the  letters  is  to  prove  the  appointment  in 
order  to  show  his  authority  to  have  possession  of  the  land.  Lamar 
V.  Sheffield,  66  Oa.  710.  Wliere  one  sues  as  executor  to  recover  on 
a  chose  in  action  belonging  to  his  testator,  upon  failure  of  the 
defendant  to  file  a  plea  in  abatement,  the  plaintiff  is  not  required 
to  prove  his  appointment  as  executor;  but  the  rule  is  otherwise 
if  the  letters  testamentary  constitute  a  part  of  the  plaintiff's  title 
to  the  property  sued  for.  Hazelhurst  v.  Morrison,  48  Oa,  397. 
Letters  testamentary  on  the  estate  of  T.  J.  Hart  were  a  part  of 
the  lessor's  title  in  the  demise  laid  in  the  name  of  the  executrix, 
and  there  could  be  no  legal  recovery  on  that  demise  without  proof 
of  the  same.  The  reception  in  evidence  of  the  will  naming  Mrs. 
Hart  as  executrix  will  not  sufl5ce  to  dispense  with  proof  of  her  ap- 
pointment and  qualification  as  executrix,  as  wills  may  be  probated 
by  others  than  the  nominated  executor,  and  a  nominated  executor 
may  offer  a  will  for  probate  and  yet  refuse  to  qualify.  Nor  could 
a  recovery  be  supported  under  this  demise  on  the  ground  that 
Mrs.  Hart  is  also  named  as  testamentary  trustee.  Where  the  same 
person  is  both  executor  and  testamentary  trustee  under  a  will, 
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but  the  title  to  real  properly  therein  devised  is  placed  in  him  aa 
trustee,  in  a  suit  to  recover  such  realty  a  demise  in  the  name  of 
the  executor  is  not  available.    Schley  v.  Brown,  70  Oa.  64. 

2.  Nor  could  there  be  a  recovery  on  the  demise  of  the  heirs  at 
law  of  T.  J.  Hart.  The  plaintiffs  offered  in  evidence  the  will  of 
T.  J.  Hart,  in  which  the  specific  property  was  devised  to  Mrs. 
Hart  in  trust  for  her  sons,  Thomas  J.  Hart  Jr.  and  Edward  Harris 
Hart.  T.  J.  Hart  having  disposed  of  the  premises  in  dispute  by 
will,  his  heirs  could  not  take  the  estate  by  inheritance.  The  devise 
is  not  to  the  widow  and  children  as  tenants  in  common,  but  to  the 
widow  as  trustee  for  the  children.  She  would  only  take  the  naked 
legal  title  during  the  minority  of  the  children,  and  the  evidence 
discloses  that  at  least  one  of  them  was  sui  juris  upon  the  institution 
of  the  action.  As  to  him  the  trust  was  executeS.  So  that,  even 
if  the  words  "heirs  at  law"  annexed  to  the  names  of  the  lessors  in 
the  second  demise  be  treated  as  surplusage,  there  can  be  no  recovery, 
under  the  familiar  rule  in  ejectment,  that,  in  order  to  recover 
upon  a  joint  demise,  it  is  necessary  to  show  title  and  a  right  of 
entry  in  each  and  all  of  the  persons  named  as  lessors  in  that  count. 
Powell  on  Actions  for  Land,  §  27  and  cases  cited.  • 

3.  The  will  of  T.  J.  Hart  was  received  in  evidence  over  ob- 
jection. At  common  law  an  executor  suing  in  ejectment  was  re- 
quired to  make  profert  of  the  will,  but  that  rule  has  been  abrogated 
by  statute  in  tliis  State.  Lamar  v.  Gardner,  113  Oa.  781  (39  S.  E. 
498).  Xevertheless,  where  one  of  the  plaintiff's  lessors  is  an  ex- 
ecutor, the  will  would  not  be  altogether  irrelevant,  and  its  reception 
in  evidence  would  not  be  ground  for  new  trial. 

4.  The  court  excluded  from  evidence  certified  copies  of  the  pro- 
ceedings in  bankruptcy  of  Thomas  J.  Hart.  The  petition  in  bank- 
ruptcy was  filed  on  Novembe'r  26,  1875,  and  the  adjudication  also 
was  made  on  that  date.  Included  in  the  inventory  of  property 
claimed  as  exempt  is  "one  house  and  lot  in  the  City  of  Dawson.^ 
The  evidence  does  not  disclose  whether  the  locus  in  quo  was  that 
house  and  lot.  If  that  is  the  same  house  and  lot  in  dispute,  this 
proceeding  would  be  relevant  in  connection  with  the  plaintiffs'  evi- 
dence attacking  the  execution  and  delivery  of  the  deed  produced 
in  evidence  by  the  defendant  from  Thomas  J.  Hart,  purporting  to 
have  been  executed  a  few  days  prior  thereto.  On  the  other  hand,  if 
the  premises  in  dispute  were  not  scheduled  in  bankruptcy,  the  ex- 
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emplification  would  be  admissible  as  bearing  on  the  execution  and 
delivery  of  the  deed.    In  either  view  the  evidence  was  relevant. 

As  the  case  will  be  sent  back  for  another  trial,  we  forbear  dis- 
cussion of  the  facts.    Judgment  reversed.    All  the  Jtistices  concur. 


MoYE  V,  Paul. 


Lumpkin,  J.    This  case  ia  controlled  by  the  decision  in  Fortune  v.  Bnu- 
well,  ante,  609   (77  S.  £.  818). 

Judgment  reversed.    AU  the' Justices  concur. 
April  18,  1913. 

Action  for  damages.    Before  Judge  Worrill.    Randolph  superior 
court.    February. 3,  1912. 
'     M,  C,  Edwards  and  R.  L.  Moye,  for  plaintiflE  in  error. 

James  W.  Harris,  contra. 


GRAY,  trustee,  v,  COLLINS  et  al 

1.  The  evidence  examined  and  held  to  have  made  issues  that  should  have 
been  submitted  to  a  jury. 

(a)  Where  a  transaction  between  a  husband  and  wife  is  attacked  for 
fraud  by  the  creditors  of  the  husband,  the  onus  is  on  the  husband  and 
wife  to  show  that  the  transaction  was  fair. 

2.  Matters  which  are  defensive  to  the  plaintiff's  action  may  be  averred  in 
amendment  to  the  answer,  even  though  such  matters  may  be  insufficient 
to  afford  the  affirmative  equitable  relief  therein  prayed. 

3.  Where  a  wife  executes  to  her  husband  a  deed  to  her  land  under  the 
belief  that  she  is  giving  a  security  deed  to  another  to  procure  moner. 
for  her  own  benefit,  and  this  deed  is  not  recorded  until  after  credit  is 
extended  to  the  husband,  in  the  absence  of  evidence  that  the  credit  was 
extended  on  the  husband's  ostensible  ownership  of  the  land  it  is  com- 
petent for  the  wife  to  show  that  the  deed  to  her  husband  was  procured 
by  imposition. 

Afbil  18,  1913. 

Equitable  petition.  Before  Judge  Worrill.  Early  superior  court 
July  13,  1912. 

Rambo  &  Wright  and  Charles  L.  Olessner,  for  plaintiff. 

Pope  &  Rennet,  W.  0,  Park,  and  R.  R.  Collins,  for  defendants, 

Evans,  P.  J.  The  trustee  in  bankruptcy  of  the  estate  of  E.  S. 
Collins  brought  a  petition  against  the  bankrupt,  his  wife  Mrs. 
Emma  T.  Collins,  and  his  son  B.  E.  Collins,  praying  for  the  can- 
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cellation  of  certain  deeds,  and  a  decree  that  the  title  to  the  land 
therein  described  is  in  the  bankrupt  as  against  his  creditors  whose 
debts  were  in  existence  at  the  time  the  conveyance  from  the  bank- 
rupt to  his  son  was  executed,  to  wit,  October  14th,  1908.  On  the 
trial  it  appeared  that  Mrs.  Emma  T.  Collins  was  the  owner  of  a 
tract  of  land  which  she  conveyed,  on  November  30,  1901,  to  her 
husband  by  warranty  deed  upon  an  alleged  consideration  of  $500. 
This  deed  was  not  recorded  until  October  14,  1904.  In  July,  1903, 
between  the  execution  and  record  of  the  deed,  E.  S.  Collins  pur- 
chased certain  cotton-gin  machinery  from  the  Liddell  Company, 
giving  his  notes  therefor,  reciting  that  they  were  given  for  the 
purchase  of  the  machinery,  with  reservation  of  title  in  the  vendor 
until  the  full  payment  of  the  purchase-price.  Suit  was  brought 
on  these  notes  on  June  23,  1908,  and  judgment  was  obtained  on 
October  9,  1909.  On  December  20,  1906,  E.  S.  Collins  conveyed 
the  land  by  warranty  deed  to  his  wife,  reciting  a  consideration  of 
love  and  affection;  and  this  deed  was  recorded  on  January  17, 
1907.  Mrs.  Collins,  on  December  26,  1906,  conveyed  the  land,  by 
warranty  deed,  reciting  a  consideration  of  love  and  affection,  to  her 
son  B.  B.  Collins,  who  on  the  same  day  conveyed  the  land  to  his 
father,  E.  S.  Collins,  by  deed  reciting  a  consideration  of  love  and 
affection.  Both  of  these  deeds  were  recorded  on  December  28, 
1906.  On  October  14,  1908,  E.  S.  Collins  conveyed  the  land  to 
B.  B.  Collins,  who  on  the  same  day  conveyed  to  Emma  T. 
Collins;  both  deeds  reciting  a  consideration  of  love  and  affection, 
and  both  being  recorded  December  14,  1908.  E.  S.  Collins  was 
adjudged  a  bankrupt,  on  his  voluntary  petition,  in  December,  1909, 
and  has  not  been  discharged.  The  plaintiff  is  his  duly  appointed 
trustee.  Mrs.  Emma  T.  Collins  testified  by  interrogatories,  and 
subsequently  by  deposition.  In  her  first  testimony  she  said,  that  she 
went  into  possession  of  the  land  soon  after  she  purchased  it;  that 
her  husband  looked  after  it  for  her;  and  that  she  became  indebted 
to  the  Bank  of  Blakely  through  D.  W.  James.  She  had  no  recol- 
lection of  having  executed  any  papers  to  James,  but  she  signed  a 
paper  to  the  Bank  of  Blakely.  She  did  not  recall  making  a  deed 
to  her  husband  in  1901 ;  her  husband  never  paid  or  promised  to  pay 
to  her  any  money  for  the  land,  nor  did  she  expect  him  to  pay  for 
the  land.  She  knew  her  husband  bought  the  gin  outfit  from  the 
Liddell  Company,  and  at  that  time  he  owned  no  land,  but  he  did 
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own  some  personal  property  of  small  value.    She  did  not  execute 
a  deed  to  her  son;  that  is,  she  did  not  know  that  she  did.     She 
signed  some  papers  without  looking  over  them.    Having  confidence 
in  her  husband,  she  signed  some  paper  at  his  request,  thinking  it 
was  a  mortgage.     Her  husband  represented  that  the  purpose  of 
signing  the  papers  which  she  executed  was  to  get  money  with  which 
to  pay  D.  W.  James,  and  she  signed  the  paper  without  reading  it. 
It  was  not  imtil  after  the  institution  of  the  present  suit  that  she 
knew  that  she  had  made  a  deed  to  her  son  and  that  he  in  turn  had 
conveyed  the  land  to  her  husband.    It  was  not  her  purpose  to  make 
a  deed  of  gift  to  her  son,  so  that  he  could  make  a  similar  deed  to 
her  husband,  and,  if  such  deeds  be  construed  to  be  gifts,  she  de- 
sired to  revoke  them.    In  the  signing  of  these  deeds  she  had  abso- 
lute confidence  in  her  husband ;  was  under  his  influence  in  matters 
of  this  kind,  and  signed  the  deeds  because  he  told  her  to  sign  them. 
In  her  deposition  she  testified  that  since  her  testimony  was  taken 
by  interrogatories  she  had  been  informed  by  her  husband  that  she 
did  execute  the  deed  of  November  30,  1901 ;  but  she  deposed  that 
no  consideration  passed  from  him  to  her.     Her  husband  always 
managed  her  property ;  she  has  from  time  to  time  executed  mort- 
gages at  his  request  to  meet  expenses  incurred  for  her  when  he 
operated  her  farm;  she  had  absolute  confidence  in  him,  and  im- 
plicitly reUed  on  his  judgment,  honor,  and  integrity  to  make  the 
necessary  financial  arrangements  for  her  farming  operations;  at 
his  instance  and  request  she  signed  the  deed  of  November  30, 1901, 
believing  at  the  time,  because  he  "requested"   [represented?]  to 
her,  that  it  was  a  mortgage  to  borrow  money  for  the  purpose  of  pay- 
ing expenses  and  operating  her  farm  for  the  year  1903  as  well  as 
to  pay  her  past-due  obligations ;  she  did  not  execute  the  deed  so  as 
to  permit  him  to  embark  in  business  and  secure  credit  from  third 
persons;  after  his  retirement  from  business  in  1887,  he  looked 
after  her  farm,  and  did  not  operate  any  business  of  his  own  until 
he  began  the  ginning  business  in  1904 ;  he  has  never  obtained  any 
credit  on  her  land  with  her  consent  or  knowledge;  she  was  not 
advised  or  informed  of  the  execution  of  the  deed  from  him  to 
herself  in  1906,  and  has  never  seen  it,  and  first  heard  of  its 
existence  since  this  suit  was  brought. 

B.  R.  Collins  testified :    He  is  an  attorney  at  law,  and  had  charge 
of  the  transaction  to  secure  a  loan  from  the  Southern  Mortgage 
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Company.  He  represented  the  company  in  connection  with  another 
attorney  in  the  matter  of  securing  loans.  There  was  a  past-due 
indebtedness  of  his  mother  to  the  Bank  of  Blakely.  In  the  nego- 
tiation of  the  loan  it  was  necessary  for  her  to  sign  the  papers 
before  an  oflBcer  with  a  seal,  which  would  necessitate  her  coming  to 
Blakely  at  diflferent  times.  He  conferred  with  his  associate,  who 
was  a  more  experienced  attorney,  and  he  suggested  the  course  which 
was  pursued,  viz.,  to  have  his  mother  make  a  deed  to  him,  and  he 
in  turn  make  a  deed  to  his  father,  who  would  negotiate  the  loan  in 
his  own  name,  and,  after  the  loan  was  negotiated,  his  father  could 
reconvey  the  land  to  him  and  he  to  his  mother,  and  thereby  revest 
her  with  the  title  without  impairing  her  title  to  the  land.  This 
suggestion  was  acted  on;  and  this  is  the  reason  for  the  execution 
of  the  deeds  made  in  1906  and  1908.  The  witness  knew  nothing  of 
the  deed  dated  in  1901  xmtil  the  deed  of  his  father  reconveying  the 
land  to  her  was  made.  The  main  purpose  of  the  whole  transaction 
was  to  get  the  loan  for  his  mother  without  the  necessity  of  her 
being  inconvenienced  in  making  trips  to  sign  the  different  papers 
before  an  officer  with  a  seal;  he  did  not  intentionally  perpetrate  a 
fraud  on  his  mother  in  procuring  the  deeds,  but  if  he  misrepre- 
sented matters  to  her,  it  was  because  he  was  under  the  wrong  im- 
pression by  reason  of  his  associate  counsel's  advising  him  at  the 
time  how  to  fix  up  the  papers ;  and  if  he  said  anything  further 
at  all  than  what  his  associate  counsel  had  advised,  he  did  mis- 
represent it  to  her.  He  made  no  wilful  or  fraudulent  misrepresen- 
tation, but  acted  in  good  faith.  The  deeds  are  in  his  father's  hand- 
writing; his  father  was  advised  of  the  plan  suggested  by  his  asso- 
ciate counsel,  who  was  representing  the  Liddell  Company  at  the 
time;  and  the  witness  told  the  circumstances  to  his  mother.  He 
explained  to  his  associate  counsel  that  it  would  be  a  serious  disad- 
vantage to  his  mother  to  come  to  Blakely  to  sign  the  various  papers 
pertaining  to  the  negotiation  of  the  loan,  and  his  associate  counsel 
said,  "Well,  secure  the  loan  in  your  father's  name;  have  the  title 
put  into  him.  I  think  when  he  comes  in  I  can  fix  the  deed."  He* 
told  his  associate  counsel  that  his  mother  had  already  conveyed  the 
land  to  his  father.  The  associate  counsel  replied  "That  is  no 
good,''  and  advised  the  reconveyance  of  the  land  to  his  mother  and 
the  other  conveyance  referred  to. 

E.  S.  Collins  testified  that  he  never  misrepresented  to  the  Liddell 
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Company  or  any  one  else  that  he  owned  the  land.  About  the  time 
that  his  wife  executed  the  deed  of  1901  he  told  her  she  would  have 
to  give  the  land  as  security  for  a  loan  from  the  Bank  of  Blakely, 
hut  when  she  signed  the  deed  he  did  not  tell  her  whether  it  was  a 
deed  or  mortgage,  though  she  thought  it  was  a  mortgage.  He  un- 
dertook to  secure  a  loan  from  Mr.  Weathers,  and  turned  the  deed 
over  to  him,  who  had  it  put  on  record. 

On  this  evidence  a  verdict  was  directed  for  the  defendants, 
1.  We  think  the  court  should  have  submitted  the  issues  to  the 
jury.  At  the  time  the  debt  of  the  Liddell  Company  was  con- 
tracted by  E.  S.  Collins,  the  paper  title  to  the  land  was  in  him. 
On  December  20,  1906,  he  reconveyed  the  land  to  his  wife,  who 
six  days  later  conveyed  it  to  her  son,  who  on  the  same  day  con- 
veyed it  to  the  bankrupt.  About  two  years  thereafter,  and  while 
the  suit  of  the  Liddell  Company  was  pending  against  him,  E.  S. 
Collins  conveyed  the  land  to  his  son,  who  in  turn  conveyed  it  to  his 
mother.  The  defendants  in  their  testimony  undertake  to  explain 
these  transactions.  It  is  not  contended  that  any  of  these  deeds 
were  executed  upon  a  valuable  consideration.  The  deed  of  1901 
was  alleged  to  have  been  procured  by  imposition,  and  the  deeds  of 
later  date  are  alleged  to  have  been  executed  so  as  to  save  Mrs. 
Collins  the  inconvenience  of  making  various  trips  in  the  negotia- 
tion of  a  loan  on  the  land,  which  was  procured  by  her  husband  for 
her  benefit.  At  the  time  of  the  execution  of  the  first  deed  her 
husband  was  possessed  of  but  little  property,  and  was  being  sued  by 
the  Liddell  Company  when  the  later  deeds  were  executed.  The  in- 
solvency of  the  defendant  E.  S.  Collins  at  the  time  of  these  later 
conveyances  was  fairly  inferable  from  the  evidence.  The  deeds 
purport  on  their  faces  to  be  gifts  from  the  grantor  to  the  grantee. 
It  was  for  the  jury  to  say  whether  these  deeds  were  made  for  the 
purpose  of  delaying  or  defeating  the  bankrupts  creditors,  or  as  con- 
tended by  the  defendants.  Blackburn  v.  Lee,  137  Ga.  265  (73 
S.  E.  1).  The  parties  to  the  transactions  are  husband,  wife,  and 
son.  A  wife  may  give  property  to  her  husband.  She  may  also 
contract  with  him;  but  when  a  transaction  between  husband  and 
wife  is  attacked  for  fraud  by  the  creditors  of  either,  the  onus  is 
on  th,e  husband  and  wife  to  show  that  the  transaction  was  fair. 
Civil  Code,  §  3011.  Transactions  between  husband  and  wife  and 
near  relatives,  to  the  prejudice  of  creditors,  are  to  be  closely 
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scanned  and  their  bona  fides  clearly  established.  Booher  v,  Worrill, 
57  Oa.  235 ;  Smith  v.  Wellborn,  75  Ga.  799.  It  was  therefore  erro- 
neous for  the  court  to  direct  a  verdict. 

2.  Mrs.  Collins  was  allowed  to  amend  her  plea  by  alleging  the 
circumstances  attending  the  execution  of  the  various  deeds  as  testi- 
fied to  by  her,  and  praying  for  their  cancellation.  It  was  urged 
that  no  suflBcient  cause  for  the  cancellation  of  the  deeds  was 
averred.  Even  if  it  be  admitted  that  the  matters  pleaded  were  in- 
suflBcient  for  the  affirmative  relief  prayed  by  her,  still  they  were 
relevant  as  explaining  the  various  transactions  relied  on  by  the 
plaintiff  as  constituting  fraudulent  transfers  of  the  debtor's  prop- 
erty. 

3.  With  respect  to  the  deed  from  Mrs.  Collins  to  her  husband, 
executed  in  1901,  which  was  not  recorded  until  after  the  debt  to 
the  creditor  was  created,  in  the  absence  of  testimony  authorizing  an 
inference  that  credit  was  extended  on  the  faith  of  the  husband's 
ostensible  ownership  it  was  competent  to  show  that  it  was  without 
consideration,  and  executed  imder  circumstances  negativing  any 
intention  to  put  the  title  in  the  husband.  If  the  creditor  did  not 
extend  credit  fo  the  husband  on  the  faith  of  his  ostensible  owner- 
ship of  the  land,  he  can  not  object  to  the  assertion  of  the  wife's 
equity  in  the  land.    Judgment  reversed.    All  the  Justices  concur. 


Sherman,  administrator,  v.  Lane. 

Hill,  J.  1.  In  a  suit  brought  against  an  administrator  upon  an  open 
account,  to  recover  the  value  of  lumber  alleged  to  have  been  contracted 
for  by  the  administrator's  intestate  with  the  plaintiff,  and  to  have  been 
delivered  but  not  fully  paid  for,  it  is  error  to  allow  an  employee  of  the 
plaintiff  who  witnessed  the  contract  of  purchase  and  sale  of  the  lumber 
to  testify  for  the  surviving  party  as  to  the  contract.  Civil  Code, 
i  5858  (5). 

2.  But  where,  in  such  a  case,  the  original  books  of  account  of  the  plaintiff 
are  admitted  in  evidence,  after  proper  foundation  laid  in  accordance  with 
the  Civil  Code,  §  5769,  and  no  evidence  is  offered  by  the  defendant,  a 
verdict  for  the  plaintiff  for  the  amount  shown  by  such  books  to  be  due 
is  demanded,  and  the  illegal  admission  of  other  testimony  is  harmlesa 
error.    See  Bailey  v.  Bamelly,  23  Oa.  582. 

3.  The  other  grounds  of  the  motion  for  a  new  trial  are  witheut  merit. 

Judgment  affirmed.    All  the  Justices  concur, 
April  18,  1913. 


Digitized  by 


Google 


782  MARCH  TERM,  1913.  (139 

Complaint.    Before  Judge  Worrill.    Early  superior  court.    July 
13,  1912. 

Bamho  &  \Y right,  for  plaintiff  in  error. 
E.  H,  Sheffield,  contra. 


Trippe  v.  Bell  &  Company. 

Fish,  C.  J.  1.  The  substance  of  the  material  allegations  of  a  petition 
brought  by  Bell  &  Company  against  Trippe  was  as  follows:  SheflSeld 
delivered  to  the  defendant,  who  as  weigher  had  charge  of  a  public  ware- 
house for  the  storage  of  cotton,  a  certain  bale  of  cotton  described  hj 
weight  and  a  niunber  marked  thereon,  and  received  from  the  defendant 
a  warehouse  receipt  for  the  same,  which  next  day  he  transferred  in 
writing  to  the  plaintiff,  who  has  since  retained  its  possession.  Sub- 
sequently the  defendant,  without  legal  authority,  delivered  the  cotton 
to  one  Singletaryi  knowing  that  the  latter  did  not  own  it,  but  that 
Sheffield  or  his  assignee  did.  On  accoimt  of  these  facts  the  cotton  had 
been  lost  to  the  plaintiff,  and  he  had  been  damaged  thereby  to  the 
amount  of  its  value,  which  was  set  forth.  Held,  that  a  motion  made 
at  the  trial  to  dismiss  the  petition  upon  the  ground  that  it  did  not 
set  forth  a  cause  of  action  was  properly  overruled,  as  the  alleged  conduct 
of  the  defendant  amoimted  to  a  conversion  {Liptrot  v.  Holmes,  1  Go. 
Ga.  381),  and  he  was  liable  for  his  tortious  act,  though  done  in  the 
capacity  of  agent.    Civil  Code,  §  3613. 

2.  A  charge  was  not  erroneous  on  the  ground  that  "under  the  pleadings 
and  the  evidence  [it]  did  not  state  correctly  the  law  governing  the 
case,"  wherein  the  judge  specifically  set  forth  the  allegations  of  the 
petition  as  above  summarized,  and  instructed  the  jury  that  if  under 
the  evidence  they  believed  these  allegations  to  be  true  then  they  would 
be  authorized  to  find  in  favor  of  the  plaintiff. 

3.  The  evidence  authorized  the  verdict,  and  the  court  did  not  err  in  re- 
fusing a  new  trial.        Judgment  affirmed.    All  the  Justices  concur, 

Apbil  18,  1913. 

Complaint.    Before  Judge  Worrill.    Early  superior  court.    July 
13,  1912. 
Rambo  &  Wright,  for  plaintiff  in  error.    B.  E.  Sheffield,  contra. 
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WOODSON  V.  PAULK  et  al. 

1,  The  decision  in  the  case  of  Smith  v.  Whiddonj  138  Oa.  471  (76  S.  E. 
635),  is  controlling  upon  the  issues  in  the  present  case. 

2.  The  case  of  Smith  v.  Whiddon,  supra,  after  review,  is  affirmed,  and 
distinguished  from  the  older  case  of  Hartfield  v.  City  of  ColumbuSy  109 
Ga.  112  (34  S.  E.  288). 

Afbil  18,  1913. 

Petition  for  injunction.  Before  Judge  Frank  Park.  Turner 
fiuperior  court.    June  21,  1912. 

Mann  &  Milner,  for  plaintiflE. 

W.  E.  Wooteih,  solicitor-general,  and  7.  J.  Hofmayer,  for  de- 
fendants. 

Beck,  J.  C.  B.  Woodson  filed  a  petition  seeking  to  enjoin  the 
sheriflE  and  the  tax-collector  of  Turner  County  from  collecting  a 
special  or  occupation  tax  from  petitioner,  who  was  engaged  in 
selling  patent  medicine  in  said  county.  He  alleged  that  he  was 
in  no  way  interested  in  the  goods  sold,  except  as  the  agent  and 
employee  of  T.  P.  Buntin,  who  was  an  indigent  Confederate  soldier 
residing  in  Dougherty  County;  and  he  attached  to  his  petition  a 
copy  of  a  certificate  issued  by  the  ordinary  of  Dougherty  County, 
certifying  that  the  said  Buntin  was  an  indigent  Confederate  soldier 
and  as  such  entitled  to  the  exemptions  in  such  cases  provided  by 
law.  When  the  case  came  on  for  trial  it  was  submitted,  by  consent, 
to  the  judge  to  be  tried  by  him  without  the  intervention  of  a  jury. 
It  appeared  from  the  testimony  of  the  plaintiff  that  he  had  been 
employed  by  Buntin  on  salary,  and  that  he  "carried  the  goods  with 
him  in  a  buggy  and  sold  them  and  delivered  them  on  the  spot." 
The  court  refused  to  grant  the  injunction,  and  the  plaintiff  ex- 
cepted. 

Upon  a  comparison  of  the  facts  in  the  present  case  with  those  in 
Smith  V.  Whiddon,  138  Oa.  471  (75  S.  E.  635),  it  will  be  seen  that 
the  two  cases  present  identically  the  same  question.  And  there  it 
was  held:  "Under  the  provision  of  §  946  of  the  Civil  Code,  one 
who  actually  travels  as  a  hawker  or  vendor  of  patent  medicine  is 
liable  for  the  payment  of  the  tax  provided  for  'imder  that  section, 
although  he  may  not  be  the  proprietor  of  the  articles  sold  or  of 
the  animals  and  vehicles  by  means  of  which  the  articles  are  trans- 
ported from  place  to  place,  and  be  acting  only  as  the  agent  and 
employee  of  a  disabled  or  indigent  Confederate  soldier,  who,  under 
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the  provisions  of  §  1888  of  the  Civil  Code,  is  authorized  to  peddle 
without  obtaining  license  for  the  privilege  of  so  doing."  That 
ruling  controls  the  present  case,  unless  the  ruling  there  made  be, 
upon  review,  reversed.  A  review  of  the  case  of  Smith  v.  Whiddon 
has  been  asked  in  this  court,  counsel  for  the  plaintiff  in  error  con- 
tending that  it  conflicts  with  the  ruling  in  the  case  of  Hartfield  v. 
Columbus,  109  Oa.  112  (34  S.  E.  288),  and  that  the  ruling  made 
in  the  latter  case,  which  is  the  older  of  the  two,  should  prevail,  as 
it  has  never  been  reversed  or  set  aside. 

Upon  review  of  the  Whiddon  case  we  are  satisfied  as  to  the 
soundness  of  the  decision  as  rendered,  and  do  not  find  that  it  is  in 
conflict  with  the  ruling  made  in  the  Hartfield  case,  after  giving 
the  latter  case,  as  well  as  the  former,  very  careful  consideration.  In 
the  Hartfield  case  it  was  said:  "We  accordingly  hold  that  a  Con- 
federate soldier  having  a  proper  certificate  from  the  ordinary  may 
carry  on  a  draying  business  without  paying  any  license  for  the  priv- 
ilege of  so  doing,  and  also  without  paying  any  specific  taxes  upcm 
the  drays  used  by  him  in  connection  therewith;  and  further,  that 
he  may  engage  in  selling  wood  and  delivering  the  same  by  wagons 
without  becoming  liable  for  any  municipal  tax  either  upon  his  oc- 
cupation or  upoii  the  vehicles  by  means  of  which  his  business  is 
conducted.  As  a  matter  of  course,  his  servants  and  employees  are 
also  protected  by  the  certificate  under  which  he  operates,  and  can 
not  themselves  be  called  upon  to  pay  for  any  license  covered  by 
the  exemption  granted  to  him."  This  ruling  covers  the  precise 
issues  made  by  the  facts  of  that  case.  Stated  briefly  and  simply, 
the  rule  laid  down  in  the  Hartfield  case  is,  that  a  Confederate 
soldier  having  a  proper  certificate  may  conduct  a  business  and  em- 
ploy therein  the  necessary  instrumentalities,  however  numerous 
they  may  be,  and  employ  servants  and  agents  to  carry  on  the  busi- 
ness, and  that  both  the  instrumentalities  and  the  servants  and  em- 
ployees are  covered  by  the  exemption  granted  to  the  soldier.  Now, 
if  the  expression,  "conduct  business,"  includes  peddling,  then  a 
Confederate  soldier  having  the  proper  certificate  could  engage  and 
appoint  others  to  do  the  peddling  for  him,  and  they  would  be  cov- 
ered by  the  exemption  granted  to  the  soldier  holding  the  certificate. 
But  while  the  term  "business"  in  its  broadest  sense  might  include 
"peddling,"  and  while  peddling  is  a  form  of  business,  it  will  be 
seen  from  a  consideration  of  the  decisions  which  are  cited  and 
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quoted  from  in  the  case  of  Smith  v.  Whiddon,  supra,  and  of  the 
statutes  providing  for  imposing  a  tax  upon  peddlers,  and  the 
cognate  sections  of  the  code,  that  "peddling"  is  not  covered  by  the 
word  "business,"  as  employed  in  section  1888  of  the  Civil  Code, 
that  being  the  section  under  which  indigent  and  disabled  Con- 
federate soldiers  derive  their  right  to  peddle  or  conduct  business 
without  paying  a  fee  or  tax  therefor.  The  expression  employed 
in  the  section  last  referred  to,  "peddle  or  conduct  business,"  tends 
to  show  that  peddling  was  not  necessarily  included  in  the  term 
"business."  If  so,  it  would  have  been  unnecessary  to  use  both  the 
expressions,  "peddle"  and  "conduct  business."  This  idea  that  ped- 
dling is  distinguished  from  "conducting  business"  is  furtlier  em- 
phasized by  a  consideration  of  sections  1889,  1890,  and  other  sec- 
tions to  which  we  will  refer  later.  In  section  1889  it  is  provided 
that  Confederate  soldiers  of  a  certain  class  are  authorized  to  con- 
duct the  business  of  traveling  life-insurance  agents  or  solicitors, 
or  fire-insurance  agents  or  solicitors,  and  may  "peddle  in  the  State" 
without  obtaining  a  license  therefor.  Here,  in  section  1889,  the 
vocation  of  peddling  is  kept  distinct  and  separate  from  other  forms 
of  business.  And  in  section  1890  the  Confederate  soldier  seeking 
to  avail  himself  of  the  privilege  of  peddling  without  obtaining  a 
license  is  required,  as  a  condition  precedent  to  the  exercise  of  that 
privilege,  to  go  before  the  ordinary  of  the  county  of  his  residence 
and  make  an  aflSdavit  wherein  he  shall  state,  among  other  things, 
"what  business  he  proposes  to  conduct,  and,  if  he  proposes  to  ped- 
dle, shall  state  that  the  business  which  he  proposes  to  carry  on  is 
his  own,  and  that  he  will"  not  sell,  or  oflEer  to  sell,  any  article  for 
another,  directly  or  indirectly."  This  quotation  is  made  primarily 
for  the  purpose  of  showing  that  the  vocation  of  peddling  was  kept 
distinct  in  the  legislative  mind,  in  these  sections  relating  to  ped- 
dlers and  peddling,  from  "conducting  a  business,"  in  the  general 
and  broad  sense  of  the  term  "business."  And  it  may  be  remarked, 
before  passing  from  a  consideration  of  that  portion  of  section  1890 
of  the  Civil  Code  which  we  have  just  set  forth,  that  the  Confederate 
soldier  availing  himself  of  the  privilege  conferred  by  these  sections 
relating  to  peddling  must  take  an  oath  that  "he  will  not  sell,  or 
offer  to  sell,  any  article  for  another,  directly  or  indirectly;"  which 
would  hardly  be  required  of  him  if  he  were  proposing  to  carry  on 
a  business,  using  the  term  in  its  broad  and  general  sense.  We  do 
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not  overlook  the  fact  that  the  class  of  Confederate  soldiers  referred 
to  in  section  1890  is  that  of  Confederate  soldiers  who  have  at- 
tained the  age  of  fifty  years,  while  section  1888  relates  only  to 
disabled  or  indigent  soldiers.  But  that  diflference  in  the  class  of 
soldiers  dealt  with  in  no  wise  affects  the  force  of  the  observation 
that  in  the  legislative  mind  "peddling"  was  kept  distinct  from 
"business"  used  in  its  broad  and  general  sense.  There  are  other 
sections  of  the  code  showing  that  peddling  and  the  peddler  are 
dealt  with  as  subjects  of  police  regulation,  and  not  merely  as 
subjects  of  statutes  intended  to  raise  revenue,  such  as  those  im- 
posing taxes  upon  occupations.  And  very  properly  so,  when  we 
consider  the  fact  that  the  peddler  under  his  license  travels  from 
place  to  place  in  the  county,  and  enters  the  homes  of  citizens  in 
order  to  exhibit  his  wares.  The  law  requires  aC  showing  of  good 
character  to  be  made  on  the  part  of  a  person  who  desires  to  peddle, 
and  of  the  suflBciency  of  such  proof  a  responsible  oflScial  of  the  State 
is  made  the  judge.  In  dealing  with  the  subject  of  granting  privi- 
leges to  Confederate  veterans  the  legislature  apparently  felt  that 
an  indigent  Confederate  veteran  might  be  treated  as  being  a  person 
of  good  character,  without  requiring  such  proof  as  was  demanded 
from  others  desiring  to  peddle.  But  it  by  -no  means  follows,  be- 
cause the  indigent  Confederate  veteran  may  be  considered  as  a 
person  of  good  character,  that  every  other  person  who  may  be 
seeking  to  travel  about  the  State  and  enter  the  homes  of  the  people 
to  exhibit  goods  or  property  for  sale,  imder  the  cover  of  a  certificate 
granted  to  a  Confederate  veteran,  may  be  assumed  to  be  of  equally 
good  character.  The  liberality  of  the  State  towards  its  Confederate 
veterans  did  not  go  to  this  extent.  In  this  connection  we  call  at- 
tention to  sections  1886  and  1893.  In  section  1886  it  is  provided 
that  every  peddler  must  apply  to  the  ordinary  of  the  coxmty  where 
he  desires  to  trade,  for  a  license,  "which  shall  be  granted  to  him 
on  the  terms  said  ordinary  has  or  may  impose.  They  are  author- 
ized to  impose  such  tax  as  they  deem  advisable,  to  be-  used  for 
county  purposes."  And  in  section  1893  it  is  provided  that  "Every 
peddler  shall  furnish  said  ordinary  with  evidence  of  his  good  char- 
acter, and  shall  take  and  subscribe  before  him  this  oath:  *I  swear 
that  I  will  use  this  license  in  no  other  county  than  the  one  for 
which  it  is  granted,  nor  suffer  any  person  to  use  it  in  my  name; 
and  that  I  am  a  citizen  of  this  State.    So  help  me  God.*  ^    Such 
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enactments  as  these,  which  deal  with  peddling  as  a  "thing  apart" 
from  business  in  its  ordinary  sense,  considered  in  connection  with 
the  other  statutes  which  we  have  referred  to  or  recited  above, 
strengthen  us  in  the  conclusion  announced,  that  the  decision  of  our 
court  dealing  with  the  right  of  a  Confederate  soldier,  exempted 
from  the  necessity  of  obtaining  a  license,  to  conduct  a  business  and 
employ  therein  the  necessary  instrumentalities  and  agents,  is  not 
controlling  upon  the  question  as  to  whether  the  soldier  thus  ex- 
empted may  send  out  another  person  as  a  peddler,  and  whether  the 
person  thus  sent  out  and  who  does  the  actual  peddling  and  hawking 
of  the  wares  may  claim  the  cover  of  the  exemption.  For  these 
reasons  we  are  of  the  opinion  that  the  case  of  Harifield  v.  City  of 
Colximhus,  which  deals  with  conducting  business  in  its  general  sense 
and  not  with  "peddling,"  is  clearly  distinguishable  from  that  of 
Smiih  V.  Whiddon,  and  that  the  latter  should  be  held  to  be  con- 
trolling in  the  present  case. 

Judgment  affirmed.    All  the  Justices  concur. 


JOHNSON  V.  BROOKS  et  dl.,  commissioners. 

Petitioner  for  mandamus  was  appointed  judge  of  the  city  court  of  Newton 
for  the  term  of  four  years  from  November  1,  1906,  and  until  his  suc- 
cessor should  be  appointed  and  qualified.  He  qualified  and  discharged 
the  duties  of  the  office  until  January  1,  1911.  In  August,  1910,  he 
was  appointed  for  a  like  term  from  November  1,  1910,  but  received 
no  commission  under  the  reappointment  until  January,  1912,  and  did 
not  qualify  thereunder  until  that  time.  After  his  reappointment  in 
August,  1910,  the  General  Assembly  passed  an  act  abolishing  the  city 
court  of  Newton  on  and  after  January  1,  1911,  provided  the  act  should 
be  approved  by  a  majority  of  the  qualified  v6ters  of  Baker  county  at 
an  election  to  be  held  as  designated  by  the  act.  An  election  was  held 
in  October,  1910,  which  resulted  in  the  approval  of  the  act.  In  Jan- 
uary, 1912,  the  Supreme  Court  of  this  State  held  the  act  to  be  nugatory 
and  ineffectual.  In  obedience  to  the  act  and  the  result  of  the  election, 
all  the  records,  books,  papers,  etc.,  in  the  office  of  the  clerk  of  the  city 
court  were  taken  possession  of  by  the  clerk  of  the  superior  court  of 
Baker  county,  who  was  ex-officio  clerk  of  the  city  court,  and,  accepting 
the  act  and  the  election  as  valid,  petitioner  on  this  account  alone  failed 
to  discharge  any  of  the  duties  of  the  office  of  judge  of  the  city  court 
during  the  year  1911.  Held:  (1)  that  petitioner  was  judge  of  the 
city  court  during  the  year  1911;  (2)  that  he  never  abandoned  the  office; 
(3)  that  he  was  entitled  to  receive  the  salary  annexed  to  the  office 
for  the  year  1911;  (4)  that  the  judge  erred  in  granting  a  nonsuit. 
Afbil  18,  1913. 
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Petition  for  mandamus.  Before  Judge  Prank  Park.  Baker  su- 
perior court.    September  16,  1912. 

Benton  Odom,  W,  L  Oeer,  H,  M.  Calhoun,  L.  M.  Ramho,  and 
E.  E.  Cox,  for  plaintiff. 

E.  M.  Davis,  R.  J,  Bacon,  and  Spence  &  Bennet,  for  defendants. 

Fish,  C.  J.  In  January,  1912,  A.  S.  Johnson  brought  his  peti- 
tion for  mandamus  against  the  County  of  Baker  and  the  commis- 
sioners of  roads  and  revenues  thereof,  to  compel  the  commissioners 
to  issue  a  warrant  to  the  treasurer  of  the  county  in  favor  of  peti- 
tioner for  salary  claimed  to  be  due  him  as  judge  of  the  city  court 
of  Xewton  by  the  county,  for  the  year  1911.  On  the  trial  of  the 
case  before  a  jury  the  following  facts  were  made  to  appear  in  behalf 
of  the  petitioner :  Petitioner  was  duly  appointed  and  commissioned 
as  judge  of  the  city  court  of  Newton,  on  August  18,  1906,  for  the 
term  of  four  years  from  November  1,  1906,  and  until  his  suc- 
cessor should  be  appointed  and  qualified.  He  qualified  as  judge 
on  the  last-named  day,  entered  upon  the  discharge  of  the  duties 
of  the  oflBce,  and  continued  to  perform  them  until  January  1,  1911. 
On  August  9,  1910,  he  was  reappointed  judge  of  the  city  court 
for  the  term  of  four  years  from  November  1,  1910,  but  no  com- 
mission was  issued  to  him  under  this  last  appointment  until  Jan- 
uary 25,  1912,  when  he  qualified  by  taking  the  oath  of  oflSce.  On 
August  15,  1910,  the  General  Assembly  passed  an  act  abolishing 
the  city  court  of  Newton  on  and  after  January  1,  1911,  upon  con- 
dition, however,  that  the  provisions  of  the  act  should  be  ratified 
by  a  majority  of  the  qualified  voters  of  Baker  county  at  an  election 
to  be  held  for  the  purpose  of  submitting  to  the  voters  of  that  county 
the  question  whether  the  act  should  become  operative.  On  October 
5,  1910,  an  election  was  accordingly  held,  and  a  majority  of  the 
qualified  voters  of  the  county  voted  in  favor  of  the  abolishment  of 
the  court;  and  the  commissioners  of  roads  and  revenues  of  the 
county  on  the  same  day  declared  the  result  of  the  election,  and  that 
the  court  was  abolished  from  and  after  January  1,  1911.  The  act 
establishing  the  city  court  (Acts  1906,  p.  303,  §  7)  made  the  clerk 
of  the  superior  court  of  Baker  county  ex-oflScio  clerk  of  the  city 
court,  and  the  act  for  the  abolishment  of  said  court  provided  that 
"all  records,  papers,  books,  suits,  mesne  and  final  processes  of 
whatever  nature,  and  all  criminal  cases  that  may  be  pending  in  the 
city  court  of  Newton  at  the  time  this  act  goes  into  effect,  be  and 
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the  same  are  hereby  transferred  to  the  superior  court  of  Baker 
county  for  trial  and  disposition.*'  Acts  1910,  p.  201.  On  January 
1, 1911,  the  clerk  of  the  superior  court  of  Baker  county  took  charge 
of  aU  the  records,  papers,  books,  dockets,  etc.,  at  that  time  in  the 
oflBce  of  clerk  of  the  city  court  On  January  22, 1912,  the  Supreme 
Court  of  the  State,  in  Cook  v.  State,  137  Ga.  486  (73  S.  E.  672), 
held  the  act  to  abolish  the  city  court  of  Newton  to  be  nugatory  and 
ineffectual,  because  it  failed  to  provide  how  the  election  therein 
mentioned  should  be  held,  who  should  hold  it,  to  whom  the  returns 
of  the  election  should  be  made,  and  whose  duty  it  should  be  to 
declare  the  resxdt  of  such  election.  After  the  rendition  of  this  de- 
cision, Johnson,  the  petitioner,  made  written  demand  upon  the 
commissioners  of  roads  and  revenues  of  Baker  coxmiy,  that  they 
issue  to  him  a  warrant,  for  his  salary  as  judge  of  the  city  court  for 
the  year  1911,  on  the  treasurer  of  the  county,  which  demand  was 
refused.  On  account  of  the  passage  of  the  act  conditionally  pro- 
viding for  the  abolishment  of  the  city  court  and  of  the  result  of 
the  election  held  in  accordance  therewith,  and  acquiescing  in  the 
presumed  validity  of  such  act,  and  of  the  election,  petitioner  made 
no  objection  to  the  taking,  by  the  clerk  of  the  superior  court,  of  the 
records,  dockets,  papers,  etc.,  in  the  oflBce  of  the  clerk  of  the  city 
court,  and  for  the  same  reason  never  made  any  demand  upon  the 
clerk  of  the  superior  court  for  such  records,  books,  papers,  etc.; 
and  for  the  like  reason  petitioner  performed  no  duties  as  judge 
of  the  city  court  during  the  year  1911.  Petitioner  testified  that 
he  did  not  voluntarily  give  up  the  oflBce  of  judge  of  the  city  court, 
but  that  he  merely  failed  to  act  as  judge  during  the  year  1911,  in 
obedience  to  what  he  thought  to  be  the  law.  A  nonsuit  was  granted, 
and  the  petitioner  excepted. 

In  our  opinion,  the  court  erred  in  granting  a  nonsuit.  As  the 
act  providing  for  the  abolishment  of  the  city  court  of  Newton 
was  nugatory  and  ineflfectual,  the  court,  of  course,  was  not  abolished, 
and  it  is  equally  manifest  that  the  oflSce  of  judge  of  the  court  has 
continued  to  exist;  and  as  the  petitioner  was  appointed  judge  of 
the  court  for  the  term  of  four  years  from  November  1,  1906,  and 
until  his  successor  should  be  appointed  and  qualified,  and,  though 
he  was  appointed  as  his  own  successor,  no  commission  was  issued  to 
him  until  January,  1912,  and  as  he  did  not  qualify  until  then,  it 
follows,  with  the  same  certainty  as  the  other  results  just  announced. 
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that  the  petitioner  held  the  office  of  judge  of  the  city  court  during 
the  year  1911  (Civil  Code,  §  261 ;  Shackelford  v.  West,  138  Oa, 
159,  74  S.  E.  1079),  unless  his  conduct  and  his  failure  to  perform 
the  duties  of  the  office,  in  the  circumstances  above  set  forth, 
amounted  to  an  abandonment  of  the  office,  as  was  contended  to  be 
the  case  by  counsel  for  the  defendants  in  error,  who  relied  upon 
Civil  Code  §  264,  paragraph  7,  which  is  to  the  effect  that  all  offices 
in  this  State  "are  vacated  by  abandoning  the  office  and  ceasing  to 
perform  its  duties,  or  either/^  This  language  of  the  code  means  the 
wilful  and  voluntary  forsaking  or  relinquishment  of  the  office  or  of 
the  right  to  hold  the  same,  or  a  wilful  and  voluntary  failure  to  per- 
form the  duties  of  the  office,  and  not  a  failure  to  discharge  its  duties 
by  reason  of  acquiescence  in  the  validity  of  a  statute  until  it  is 
judicially  declared  to  be  nugatory.  In  Tumipseed  v.  Hudson,  50 
Miss.  429  (19  Am.  E.  15),  the  plaintiff  was  elected  to  an  office  in 
1871  for  the  term  of  four  years.  In  1873  an  act  was  passed  by  the 
legislature,  providing  for  an  election  in  November  of  that  year  to 
fill  the  office.  Among  the  contestants  for  election  were  the  plaintiff 
and  defendant,  who  entered  into  a  written  agreement  to  abide  the 
result  of  a  primary  election.  At  the  primary  the  defendant  was 
Selected,  and  in  Xovember  he  was  elected,  and  thereupon  qualified 
and  took  possession  of  the  office,  plaintiff  surrendering  the  same. 
The  statute  was  subsequently  decided  to  be  unconstitutional  and 
the  election  void,  and  the  plaintiff  brought  his  action  to  recover 
possession  of  the  office.  It  was  held:  (1)  that  the  plaintiff  was 
not  estopped  by  the  agreement  with  the  defendant;  and  (2)  that 
such  agreement  and  tha  surrender  of  the  office  by  plaintiff  did 
not  amount  to  an  abandonment  or  resignation.  In  Hampton  r. 
Dilley,  3  Idaho,  427  (31  Pac.  807),  the  following  facts  appear: 
Hampton  was  duly  elected  judge  of  the  probate  court  of  Logan 
county  at  the  regular  election  in  1800.  The  legislature,  on  March 
3,  1891,  and  after  Hampton  had  taken  office  in  pursuance  of  such 
election,  passed  an  act  creating  the  counties  of  Alta  and  Lincob. 
out  of  the  territory  theretofore  comprising  the  counties  of  Alturas 
and  Logan.  AYhen  the  act  was  passed  Bellevue  was  the  county  seat 
of  Logan  county.  Under  the  act  the  town  of  Shoshone  was  made 
the  county  seat  of  Lincoln  county,  and  the  town  of  Bellevue  was 
included  within  the  boundaries  of  the  county  of  Alta.  Upon  the 
passage  of  the  act  the  governor  immediately  appointed  various  per- 
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sons  to  fill  the  several  county  offices  of  Alta  and  Lincoln,  and  among 
them  Hampton  was  appointed  probate  judge  of  Lincoln  county. 
He  accepted  the  appointment  and  at  once  qualified.  The  board  of 
commissioners  of  Logan  county,  refusing  to  recognize  the  validity 
of  the  act,  immediately  on  the  acceptance  by  Hampton  of  the  ap- 
pointment as  judge  of  the  probate  court  of  Lincoln  county  and  his 
qualification  as  such  officer,  appointed  Dilley  probate  judge  of 
Logan  county  and  installed  him  in  office.  The  Supreme  Court  of 
the  State  subsequently  held  the  above-mentioned  act  to  be  uncon- 
stitutional. Thereupon  Hampton  demanded  of  Dilley  the  posses- 
sion of  the  office  of  probate  judge  of  Logan  county,  which  demand 
was  refused.  Hampton  then  instituted  proceedings  against  Dilley 
to  recover  possession  of  that  office ;  and  it  was  held  by  the  Supreme 
Court  of  Idaho  that  Hampton  was  entitled  to  recover.  While  we 
are  not  to  be  taken  as  agreeing  to  all  that  is  said  in  the  opinions 
rendered  in  the  two  cases  cited,  we  think  the  conclusions  reached 
are  sound ;  that  is,  in  effect,  that  the  mere  acquiesence  by  the  officer 
in  the  validity  of  a  statute  purporting  to  abolish  the  office  held  by 
him,  and  his  failure  on  that  account  alone  to  discharge  the  duties 
of  the  office,  do  not  amount  to  an  abandonment  of  the  office,  where 
such  statute  is  subsequently  held  to  be  unconstitutional  or  otherwise 
invalid. 

We  have  no  doubt  of  the  right  of  petitioner  to  recover  his  salary 
as  judge  of  the  city  court  of  Xewton  for  the  year  1911,  notwith- 
standing under  the  facts  of  the  case  he  discharged  none  of  the 
duties  of  the  office  during  that  year.  "It  has  been  often  held  that 
an  officer^s  right  to  his  compensation  does  not  grow  out  of  a  con- 
tract between  him  and  the  State  or  the  municipality  by  which  it  is 
payable.  The  compensation  belongs  to  the  office,  and  is  an  incident 
of  his  office,  and  he  is  entitled  to  it,  not  by  force  of  any  contract, 
but  because  the  law  attaches  it  to  the  office."  Throop  on  Public 
Officers,  §  443.  It  follows  that  the  rules  of  law  relative  to  contracts 
do  not  apply  to  the  official  relation ;  and  therefore  the  fact  that  an 
officer  has  not  performed  the  duties  of  his  office  does  not  deprive 
him  of  the  right  to  the  salary  attached  thereto,  provided  his  con- 
duct does  not  amount  to  an  abandonment  of  the  office.  29  Cyc. 
1422.  Judgment  reversed.    All  the  Justices  concur. 
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Beverly  t;.  Gilmoee. 

Lumpkin,  J.  1.  There  was  no  error  in  the  rulings  complained  of  in  the 
grounds  of  the  motion  for  a  new  trial.  Nor  are  the  grounds  of  such 
a  character  that  a  discussion  of  each  of  them  individu&lly  would  be 
profitable. 

2.  The  evidence  authorized  the  verdict,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

3.  After  a  careful  consideration  of  the  evidence  and  the  motion  for  a  new 
trial,  it  does  not  so  clearly  appear  that  the  case  was  brought  to  this 
court  for  delay  only  as  to  require  the  award  of  damages  on  that  ground. 

Judgment  affirmed.    All  the  Justices  concur, 
Apbil  18,  1913. 

Complaint.     Before  Judge  Thomas.     Colquitt   superior  court. 

May  4,  1912. 

Shipp  &  Kline,  for  plaintiff  in  error.    W,  F.  Way,  contra. 


McCEANIE  V,  HUTCHINSON. 

1.  An  administrator  who  has  been  adjudged  to  be  insane  is  disqualified 
further  to  act,  and  the  estate  is  unrepresented  so  as  to  authorize  the 
appointment  of  an  administrator  de  bonis  non  to  complete  the  adminis- 
tration. 

2.  There  is  no  provision  of  law  vesting  the  administration  of  an  estate  in 
the  guardian  of  the  property  of  an  insane  administrator,  and  as  be- 
tween such  person  and  the  son  of  the  intestate  the  latter  is  entitled 
to  letters  of  administration. 

3.  Though  a  deed  to  one  as  the  administratrix  of  her  intestate  may  tech- 
nically vest  the  title  in  the  administratrix  as  an  individual,  it  may 
be  shown  that  it  is  impressed  with  an  equity  in  favor  of  the  estate  of 
her  intestate.  Where  the  uncontroverted  evidence  is  that  the  admin- 
istratrix's intestate  was  in  possession  of  the  land  at  his  death,  and 
that  she  paid  some  of  the  purchase-money  from  the  proceeds  of  the 
sale  of  the  personal  property  of  her  intestate,  and,  after  taking  the 
deed  to  herself  as  administratrix,  caused  her  dower  to  be  laid  off  in 
the  land  and  procured  deeds  to  the  land  to  herself  from  some  of  the 
heirs  of  her  intestate,  and  afterwards  was  adjudged  insane,  there  was 
no  error  in  holding  that  an  administrator  de  bonis  non  should  be 
appointed. 

4.  There  was  no  laches  on  the  part  of  the  applicant,  that  barred  his  right  to 
have  an  administrator  de  bonis  non  appointed. 

Afbil  18,  1913. 

Appeal.    Before  Judge  Thomas.    Berrien  superior  court.    March 
19,  1912. 

Shipp  &  Kline  and  Alexander  &  Oary,  for  plaintiff  in  error. 
C,  E,  Parrish,  contra. 
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Evans,  P.  J.  On  October  3,  1864,  Sarah  Hutchinson,  widow  of 
E.  N.  Hutchinson,  was  appointed  administratrix  of  his  estate.  On 
January  30,  1908,  she  was  adjudged  insane  and  a  guardian  was 
appointed  for  her  property.  She  had  never  been  discharged  from 
the  administration  of  the  estate.  In  1911  E.  N".  Hutchinson,  a  son 
of  R  N".  Hutchinson,  applied  for  administration  de  bonis  non  on  his 
father^s  estate.  The  application  was  caveated  by  E.  W.  McCranie, 
who  averred  himself  to  be  a  creditor  of  the  estate  and  guardian  of 
the  insane  administratrix.  The  grounds  of  the  caveat  were,  that 
the  estate  of  B.  N.  Hutchinson  had  been  fully  administered  by 
Sarah  Hutchinson,  the  administratrix ;  that  the  delay  of  forty-seven 
years  by  the  heirs  of  the  intestate  is  such  laches  as  estops  them 
from  asserting  that  the  estate  had  not  been  fully  administered ;  but 
if  for  any  reason  further  administration  was  found  to  be  necessary, 
the  caveator,  creditor  of  E.  N.  Hutchinson  and  guardian  of  the 
property  of  Sarah  Hutchinson,  was  entitled  to  be  appointed  as  ad- 
ministrator. On  the  trial  it  further  appeared,  that  E.  N".  Hutch- 
inson died  about  the  year  1864,  in  possession  of  135  acres  of  land 
in  lot  number  291  in  Berrien  coimty,  that  shortly  after  his  death 
a  sale  was  had  of  his  personal  property  to  pay  a  small  balance  due 
on  the  land;  that  Sarah  Hutchinson  was  the  second  wife  of  E.  N. 
Hutchinson,  and  the  applicant  is  a  son  of  a  former  marriage ;  that 
since  E.  N.  Hutchinson^s  death,  the  widow,  together  with  some  of 
the  children,  have  occupied  the  land;  that  some  of  the  children 
have  died  leaving  issue;  that  on  December  3,  1864,  D.  P.  McDonald 
conveyed  the  land  to  Sarah  Hutchinson,  administratrix  of  the  es- 
tate of  E.  N.  Hutchinson,  which  deed  was  recorded  on  March  15, 
1865;  that  on  October  17,  1866,  a  dower  of  57  acres  in  this  land 
was  set  apart  to  Sarah  Hutchinson  as  widow  of  E.  N.  Hutchinson ; 
that  in  1907  some  of  ^he  children  of  E.  N.  Eutchinson  joined  in  a 
deed  with  others  to  Mrs.  Sarah  Hutchinson,  conveying  the  same 
land.  The  court  directed  a  verdict  for  the  applicant,  and  exception 
is  taken  to  this  ruling. 

1.  Does  the  insanity  of  an  administrator  leave  the  estate  un- 
represented, so  as  to  authorize  the  appointment  of  an  administrator 
de  bonis  non?  The. code  declares  that  "administration  de  bonis 
non  is  granted  upon  an  estate  already  partially  administered  and 
from  any  cause  unrepresented.'*  Civil  Code,  §  3939.  A  person' 
becoming  insane  no  longer  possesses  the  qualifications  necessary 
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for  the  intelligent  discharge  of  business  functions,  and  an  insane 
person  is  incapacitated  to  discharge  the  duties  of  administering  an 
estate.  The  insanity  of  the  administratrix,  occurring  after  her 
appointment,  leaves  the  estate  unrepresented,  and  it  is  proper  to 
appoint  a  successor. 

2.  There  is  no  provision  of  law  vesting  the  administration  of 
an  estate  in  the  guardian  of  the  property  of  an  insane  adminis- 
trator, and  as  between  such  person  and  the  son  of  the  intestate 
the  latter  is  entitled  to  letters  of  administration.  Civil  Code, 
§  3943. 

3.  The  proposition  most  warmly  contested  in  the  argument  is 
the  construction  of  the  deed  from  McDonald  to  Sarah  Hutchin- 
son, administratrix  of  R.  N".  Hutchinson.  The  applicant  con- 
tends that  the  title  was  conveyed  to  the  estate  of  R.  N".  Hutchin- 
son, and  the  caveator  insists  that  title  vested  in  Sarah  Hutchin- 
son, and  that  the  added  words  "administratrix  of  the  estate  of 
R.  X.  Hutchinson"  are  simply  descriptio  personae.  This  is  really 
the  test  question  in  the  case,  because  the  evidence  does  not  show 
that  there  is  any  other  property  belonging  to  the  intestate.  It  has 
been  ruled  that  "a  deed  to  E.  H.  Pullen,  Vice-President  of  the 
National  Bank  of  the  Republic  of  the  City  of  Xew  York,  is  in 
legal  eflfect  but  a  deed  to  E.  H.  Pullen  in  his  individual  capacity/* 
Greenfield  v.  Stout,  122  Ga.  303  (50  S.  E.  111).  Though  the 
technical  legal  title  may  be  in  the  administrator,  it  may  be  shown 
that  it  is  impressed  with  an  equity  in  favor  of  the  estate.  Board 
of  Education  v.  Day,  128  Ga,  162  (57  S.  E.  359).  For  instance, 
suppose  R.  X.  Hutchinson  purchased  the  land  but  failed  to  take 
a  title:  his  administrator  could  not  defeat  his  heirs  by  procuring 
a  title  to  himself.  The  record  shows  that  there  is  a  dispute  over 
the  ownership  of  the  land.  The  applicant  submits  proof  tending 
to  show  that  R.  X.  Hutchinson  died  in  possession  of  the  land,  that 
the  balance  of  the  purchase-money  was  paid  by  the  administratrix 
from  the  sale  of  personal  property  belonging  to  her  intestate, 
that  she  took  the  deed  to  herself  as  administratrix  of  R.  X.  Hutch- 
inson, and  that  she  recognized  the  land  as  belonging  to  her  in- 
testate by  taking  a  dower  therein  and  by  purchasing  the  interests 
of  some  of  the  heirs  at  law  of  the  intestate.  We  think  this  evi- 
dence sufficient  to  show  such  interests  in  the  land  to  be  in  the 
estate  as  will  support  a  grant  of  administration.     The  appoint- 
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ment  of  an  administrator  de  bonis  non  is  supplementary  to  a 
prior  administration,  and  is  based  on  a  vacancy  in  the  preceding 
administration,  and  unadministered  assets.  It  is  not  necessary, 
before  granting  an  administration,  to  conclusively  show  that  there 
are  assets  which  have  not  been  administered;  if  a  prima  facie 
case  of  assets  is  made,  it  is  suflBcient  to  give  the  court  power  to 
appoint  an  administrator  de  bonis  non,  and  leave  the  proper  court 
to  settle  the  title  to  the  property.  Scott  v.  Fox,  14  Md.  393; 
Pumpelly  v.  Tinkham,  23  Barb.  (N.  Y.)  321.  We  think  the 
evidence  made  a  prima  facie  case  of  an  unadministered  asset,  such 
as  to  authorize  the  appointment  of  an  administrator  de  bonis  non. 
4.  The  dower  estate  has  not  yet  terminated,  and  for  that  rea- 
son, if  none  other,  the  administration  is  not  stale. 

Judgment  affirmed.    All  the  Justices  concur. 


GBESS  r.  BOBEETS. 


1.  Where  an  owner  of  land  conveys  green  timber  suitable  for  sawmill 
purposes,  and  his  vendee  contracts  with  one  to  manufacture  it  into 
lumber,  and  in  the  contract  refers  to  the  conveyance  from  his  vendor 
for  description  of  the  timber  conveyed,  and  the  contractor  cuts  and 
removes  dead  timber  from  the  land,  in  an  action  by  the  owner  of  the 
land  against  his  vendee  for  the  trespass  of  the  contractor  there  can  be 
no  recovery  unless  it  be  shown  that  the  vendee  authorized  or  ratified 
the  trespass  of  the  contractor. 

(a)  The  evidence  was  insufficient  to  connect  the  vendee  with  the  trespass 
of  the  contractor. 

2.  Testimony  of  the  contractor  to  the  effect  that  he  cut  all  the  timber,  and 
the  testimony  of  another  as  to  his  declarations,  made  dum  fervet  opus, 
that  he  claimed  the  right  to  cut  the  dead  timber,  would  be  competent 
if  the  defendant's  connection  with  the  trespass  be  shown;  otherwise 
the  testimony  would  be  irrelevant. 

Afbil  18,  1913. 

Equitable  petition.  Before  Judge  Thomas.  Berrien  superior 
court    June  29,  1912. 

Knight,  Chastain  &  OasJcins,  for  plaintiff. 

Hendricks  &  Christian,  for  defendant. 

Evans,  P.  J.  Stephen  Eoberts  conveyed^ to  Morgan  V.  Gress 
"all  and  singular  the  timber  suitable  for  sawmill  purposes  grow- 
ing" on  certain  land.  Gress  filed  a  petition  against  Roberts  to 
enjoin  him  from  cutting  and  removing  the  timber  embraced  in 
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• 
his  conveyance,  and  Roberts  by  way  of  cross-petition  alleged  that 
Gress  was  cutting  and  removing  the  dead  timber  on  the  land,  which 
was  not  included  in  his  lease.  On  exception  to  the  grant  of  an 
interlocutory  injunction,  the  timber  lease  from  Boberts  to  Grees 
Avas  construed  to  convey  to  the  vendee  only  the  green  timber  which 
at  the  date  of  the  lease  was  suitable  for  sawmill  purposes.  Roberts 
V.  Gress,  134  Oa.  271  (67  S.  E.  802).  In  his  cross-petition 
Roberts  claimed  damages  of  Gress  for  a  trespass,  which  was  alleged 
to  consist  in  cutting  and  removing  the  dead  timber  from  the  land ; 
and  on  the  issue  thus  made  a  verdict  was  returned  in  favor  of 
Roberts.  The  court  refused  a  new  trial,  and  the  movant  excepted. 
1.  The  dead  timber  was  cut  by  Carter  and  Lewis,  and  the  con- 
trolling point  in  the  case  is  the  liability  of  Gress  for  their  trespass. 
It  appears  from  the  record  that  the  timber  lease  from  Roberts 
to  Gress  was  dated  October  16,  1902,  and  ten  years  were  allowed  by 
it  for  the  cutting  and  removal  of  the  timber.  Afterwards  Gress 
contracted  in  writing  with  Carter  and  Lewis  "to  cut  all  timber 
suitable  for  sawmill  purposes  into  lumber  for  the  benefit  of  the 
said  party  of  the  first  part,  on  the  following  described  leases,  to 
wit:  lease  from  Stephen  Roberts  to  Morgan  V.  Gress,  dated  Octo- 
ber 16,  1902,  to  timber''  on  the  locus  in  quo,  and  lease  from  another 
person  to  timber  on  certain  land  lots,  and  also  timber  on  other 
land  lots  not  included  in  the  aforementioned  leases.  It  was  fur- 
ther provided  that  Carter  and  Lewis  were  to  manufacture  the 
timber  into  lumber  and  ship  the  lumber  to  Gress  upon  specified 
terms.  There  was  no  evidence  tending  to  show  Gress's  connection 
with  the  trespass  of  Carter  and  Lewis  beyond  his  contractual  rela- 
tion with  them.  A  fair  construction  of  the  contract  of  Gress  with 
Carter  and  Lewis  is,  that  he  contracted  with  them  to  manufacture 
into  lumber  certain  timber  owned  by  him.  In  describing  the  tim- 
ber on  the  Roberts  land  he  expressly  referred  to  timber  suitable 
for  sawmill  purposes  as  embraced  in  his  lease  from  Roberts.  His 
contract  with  Carter  and  Lewis  authorized  them  to  cut  from  the 
Roberts  land  only  such  timber  as  was  conveyed  by  Roberts  to 
Gress.  If  they  cut  timber  not  embraced  in  the  contract,  they  had 
no  authority  under  the  contract  for  their  act  They  were  inde- 
pendent contractors,  and  Gress  is  not  responsible  for  their  trespass, 
unless  he  adopted  or  ratified  it  Parker  v.  Waycross  &  Florida  R, 
Co,,  81  Oa.  387  (8  S.  E.  871).    It  was  not  shown  that  any  lumber 
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manufactured  from  dead  trees  was  received  from  Carter  and  Lewis 
by  Qress,  or,  if  any  was  received,  that  Gress  knew  or  had  notice 
that  the  same  was  manufactured  from  timber  cut  on  the  Roberts 
land.  There  was  a  total  lack  of  evidence  to  show  that  Gress  ever 
knew  of  or  ratified  the  trespass  of  Carter  and  Lewis,  and  the 
verdict  is  without  evidence  to  support  it. 

2.  The  testimony  of  Carter  to  the  effect  that  his  firm  cut  all 
the  timber  suitable  for  sawmill  purposes,  and  the  testimony  of 
Roberts  that  Carter  declared,  while  engaged  in  cutting  the  dead 
timber,  that  he  had  a  lease  to  it  and  was  going  to  cut  it,  would 
have  been  admissible  if  the  evidence  had  connected  Gress  with 
the  trespass;  but  in  the  absence  of  such  proof  the  testimony  was 
irrelevant.  Judgment  reversed.    All  the  Justices  concur. 


TAYLOR  V.  BROWN  &  COMPANY. 

1.  Where  an  execution  was  levied  on  property  as  that  of  a  husband,  and 
a  claim  thereto  was  interposed  by  his  wife,  who  asserted  title  under  a 
deed  which  was  not  shown  to  have  been  made  after  the  creation  of  the 
debt,  but  which  was  not  recorded  until  after  the  judgment  was  rendered 
and  shortly  before  the  levy,  and  there  was  evidence  tending  to  show 
that  the  husband  returned  the  property  for  taxation  after  the  date  of 
the  alleged  deed  to  his  wife,  and,  with  her  knowledge,  used  the  land 
as  a  means  of  securing  a  loan  made  to  him,  and  that  she  asserted  no 
claim  of  ownership ;  and  where  the  husband,  as  a  witness  on  her  behalf/ 
denied  that  he  represented  that  the  property  belonged  to  him  when  he 
signed  the  note  on  Which  the  judgment  was  based,  there  was  no  error 
in  allowing  one  of  the  plaintiffs  to  testify  that  he  inquired  of  the  de- 
fendant in  execution  as  to  his  property,  and  was  informed  by  the  latter 
that  he  owned  the  lot  subsequently  levied  on,  and  that  the  plaintiffs 
extended  credit  on  the  faith  of  such  representation. 

2.  Kor  wasfthere  error  in  allowing  such  witness  to  testify  that  be  sold  a 
horse  to  another  person,  and  that  the  defendant  against  whom  the 
execution  was  proceeding  signed  the  note  along  with  the  purchaser,  and 
thus  obtained  credit  to  be  extended.  Such  evidence  was  not  objection- 
able on  the  groiuid  that  it  tended  to  show  that  the  defendant  against 
whom  the  execution  was  proceeding  was  a  surety,  after  judgment  had 
been  rendered  against  him  as  a  principal. 

3.  Where,  in  a  claim  case,  the  claimant,  before  the  introduction  of  evidence 
commenced,  did  not  admit  possession  in  the  defendant  in  execution,  or 
in  any  manner  claim  the  right  to  assume  the  burden  of  proof  and  to 
open  and  conclude  the  argument,  but  permitted  the  plaintiffs  in 
execution  to  assume  the  burden  of  proof  and  to  open  and  conclude  the 
introduction  of  evidence  (each  side  introducing  evidence),  it  was  too 
late,  after  the  evidence  had  closed  and  before  the  argument  began,  to 
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assert  for  the  first  time  the  right  to  the  opening  and  conclusion,  on 
the  ground  that  the  entry  of  levy  (which  the  plaintiffs  in  execution 
had  introduced  in  evidence)  recited  that  the  property  was  levied  on 
"as  the  property  of,  and  in  possession  of,  the  defendant." 
4.  The  evidence  was  sufficient  to  sustain  the  verdict,  and  there  was  no  error 
in  overruling  the  motion  for  a  new  trial. 
April  18,  1013. 

Claim.  Before  Judge  Thomas.  Tift  superior  court.  August 
14,  1912. 

On  March  23,  1909,  an  execution  was  issued  in  favor  of  J.  B. 
Brown  &  Co.  r.  C.  L.  Taylor,  J.  W.  Taylor,  and  J.  H.  Taylor.  It 
recited  that  it  was  based  on  a  judgment  rendered  on  March  13, 
1909.  On  February  14,  1912,  it  was  levied  on  a  lot  of  land  "as 
the  property  of,  and  in  possession  of,  the  defendant,  J.  W.  Taylor." 
A  claim  was  interposed  by  Mrs.  S.  A.  Taylor,  the  wife  of  J.  W. 
Taylor.  On  the  trial  the  plaintife  introduced  in  evidence  the 
execution,  with  the  entry  of  levy  thereon,  and  rested.  The  claim- 
ant introduced  a  deed  from  the  defendant  in  fi.  fa.  to  the  claimant, 
dated  November  3,  1905,  and  recorded  January  19,  1912.  The 
claimant  thereupon  rested.  The  plaiAtiffs  then  introduced  evi- 
dence tending  to  show,  that  the  land  was  conveyed  to  the  defend- 
ant in  fi.  fa.  on  March  10,  1905;  ihat  he  had  returned  it  for 
taxation;  that  he  had  obtained  a  loan  from  the  bank,  and  had 
executed  a  deed  to  the  land  to  secure  the  loan,  after  the  date  of 
the  deed  from  him  to  his  wife;  that  neither  the  defendant  in  fi. 
fa.  nor  the  claimant  ever  told  the  oflBcial  of  the  bank  who  acted 
for  it  that  the  property  was  hers,  or  that  she  had  any  claim  to 
it;  that  one  of  the  plaintiffs  sold  a  horse  to  one  Charlie  Taylor, 
and  J.  W.  Taylor  signed  the  note  with  him ;  that  the  plaintiff  knew 
that  Charlie  Taylor  had  no  property,  and  questioned  J.  W.  Taylor 
about  his  responsibility,  and  the  latter  stated  that  he  owned  the 
property  now  involved  in  the  claim  case ;  and  that  on  the  faith  of 
this  statement  credit  was  extended  to  Charlie  Taylor. 

The  claimant  introduced  evidence  tending  to  prove,  that  she 
had  bought  another  lot  of  land  and  paid  for  it  with  her  own 
money,  that  she  exchanged  that  lot  with  her  husband  for  the  one 
now  involved  in  controversy;  that  she  authorized  him  to  obtain  a 
loan  from  the  mortgage  company,  expecting  to  receive  a  part  of 
it,  but  she  did  not  do  so;  that  she  did  not  tell  him  to  secure  a 
loan  on  the  property  in  his  own  name,  or  authorize  him  to  repre- 
sent to  the  company  that  it  was  his  property,  but  did  authorize 
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him  to  obtain  the  loan,  though  he  did  not  have  any  deed  except 
the  one  which  he  had  before  he  exchanged  lots  with  her;  that  her 
hnsband  told  her  that  they  had  to  pay  a  debt  which  they  owed, 
and  that  he  wanted  to  get  money  and  pay  such  debt  with  a  part 
of  what  he  expected  to  receive,  and  she  agreed  thereto.  The  de- 
fendant in  fi.  fa.,  as  a  witness  for  the  claimant,  denied  making 
any  representations  as  to  the  ownership  of  the  property  at  the  time 
he  signed  the  note  on  which  the  judgment  was  based,  but  admitted 
that  he  knew  he  could  not  pay  for  the  horse  if  Charlie  Taylor, 
the  purchaser  of  it,  failed  to  do  so. 

In  rebuttal  the  plaintiffs  in  fi.  fa.  introduced  evidence  tending  to 
show  that  the  lot  which  the  claimant  contended  she  exchanged 
with  hen  husband  for  that  involved  in  this  case  had  been  bought 
by  the  husband  from  another  person,  and  paid  for  by  him;  and 
that  when  the  last  pa3rment  was  made  they  did  not  have  witnesses 
present  to  attest  the  deed,  and  the  defendant  in  fi.  fa.  suggested 
that  it  be  made  to  his  wife,  and  he  could  act  as  a  witness,  which 
was  done. 

The  jury  found  the  property  subject.  The  claimant  moved  for 
a  new  trial.    It  was  refused,  and  she  excepted. 

J.  8.  Ridgdill,  C.  C.  Hall,  J.  H.  Price,  and  R.  Eve,  for  plaintiff 
in  error.    R.  D,  Smith,  contra. 

Lumpkin,  J.  (After  stating  the  foregoing  facts.)  Creditors 
of  a  husband  sought  to  collect  his  debt  by  levying  on  certain  land. 
The  wife  of  the  defendant  in  execution  claimed  the  land  under  a 
deed  from  her  husband,  which  bore  date  in  1905,  but  was  not 
recorded  until  January  19,  1912,  after  the  judgment  against  her 
husband  and  just  before  the  levy.  She  claimed  to  have  acquired 
this  property  by  virtue  of  having  conveyed  to  her  husband  another 
lot  in  exchange  for  it;  but  tliere  was  evidence  tending  to  show 
that  her  husband  paid  for  the  other  lot,  that  he  used  the  land 
levied  on  fts  a  security  in  borrowing  money,  with  the  knowledge 
of  his  wife,  after  she  claimed  to  own  it,  and  that  the  deed  to  her 
was  withheld  from  record. 

1.  Evidence  was  admissible  to  show  that  the  creditors  extended 
credit  on  the  faith  of  the  representation  of  the  husband  that  he 
owned  the  lot.  This  could  not  be  introduced  as  proving  an  ad- 
mission on  the  part  of  the  wife,  she  being  absent,  and  it  not  ap- 
pearing that  she  knew  of  it.    But  it  was  admissible  to  show  that 
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the  credit  was  extended  on  the  faith  of  the  property,  while  the 
husband  was  allowed  to  deal  with  it  as  the  apparent  owner,  and 
also  to  contradict  his  evidence,  in  which  he  denied  that  he  made 
any  such  representation.  In  a  contest  between  creditors  and  a 
husband,  who  owes  the  debt,  and  his  wife,  who  claims  to  own  the 
property,  but  puts  no  deed  on  record  and  allows  him  to  deal  with 
the  property  as  if  it  were  his  own,  it  is  competent,  on  an  issue 
of  fraud,  to  show  that  the  creditor  had  no  notice  of  any  claim  to 
the  property  on  the  part  of  the  wife,  but  extended  credit  on  the 
representation  that  it  belonged  to  the  husband. 

2.  There  was  no  error  in  allowing  one  of  the  plaintiffs  to  testify 
that  he  sold  a  horse  to  another  person,  and  that  such  person  and  the 
defendant  in  execution  signed  the  note  given  for  the  purchase- 
money.  This  was  not  objectionable  on  the  ground  that  it  tended 
to  prove  that  the  defendant  in  execution  was  a  surety,  after  the 
rendition  of  judgment  against  him  as  a  principal.  It  was  not 
offered  for  the  purpose  of  changing  the  liability  of  the  defendant 
in  execution  under  the  judgment,  but  as  tending  to  throw  light 
on  the  question  of  fraud  or  no  fraud  in  the  alleged  transfer  of 
his  property  to  his  wife. 

3.  Complaint  is  made  that  the  court  did  not  allow  counsel  for 
the  claimant  to  open  and  conclude  the  argument,  upon  motion 
therefor  made  "before  the  beginning  of  the  argument/'  Whether 
or  not  counsel  for  the  claimant  would  have  been  entitled  to  assume 
the  burden  of  proof  and  accordingly  to  have  opened  and  concluded 
the  argument,  had  he  sought  to  do  so  at  the  outset  of  the  trial, 
need  not  be  decided.  He  did  not  admit  possession  in  the  defendant 
in  execution,  or  assume  the  burden  of  proof.  The  entry  of  levy 
contained  the  words:  "said  property  levied  on  as  the  property  of, 
and  in  possession  of,  the  defendant,  J.  W.  Taylor.'*  But  the  claim- 
ant did  not  at  the  outset  raise  any  contention  that  a  prima  facie 
case  existed  in  favor  of  the  plaintiffs.  On  the  contrary  the  plain- 
tiffs in  execution  apparently  assumed  the  burden  of  proof,  and 
introduced  in  evidence  the  execution  and  the  entry  of  levy.  The 
claimant  then  introduced  the  deed  from  her  husband,  and  the 
plaintiffs  in  execution  attacked  that  deed.  They  opened  and  con- 
cluded the  introduction  of  evidence.  They  bore  the  brunt  of  the 
fight  in  making  out  a  prima  facie  case  and  rebutting  the  evidence 
introduced  by  the  claimant.     It  was  too  late  after  this  for  the 
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claimant's  counsel  for  the  first  time  to  set  up  a  right  to  open  and 
conclude  the  argument.  Except  in  cases  where  the  defendant  in- 
troduces no  evidence,  the  general  rule  is  that  the  burden  of  proof 
carries  with  it  the  right  to  open  and  conclude  the  argument.  If  a 
party  might,  before  evidence  is  introduced,  place  himself  in  a 
position  to  carry  the  burden  and  receive  the  corresponding  benefit, 
he  can  not  let  liis  adversary  carry  the  burden  of  proof,  and,  when 
both  sides  have  closed  their  evidence,  claim  the  benefit  of  opening 
and  concluding  the  argument.  Abel  v.  Jarratt  &  Co.,  100  Oa. 
732  (28  S.  E.  453) ;  Cook  v.  Cofey,  103  Oa.  384,  386  (30  S.  E. 
27) ;  Central  Ry.  Co.  v.  Morgan,  110  Oa.  168  (35  S.  E.  345). 

4.     The   evidence   was   suflBcient   to   support  the   verdict,   and 
there  was  no  error  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur. 


WooTEN  et  al.  V.  Waldrep  et  al. 

Evans,  P.  J.  The  case  was  tried,  by  consent,  before  the  judge  without  a 
jury.  No  error  of  law  is  complained  of;  the  evidence  is  conflicting,  and 
sufficient  to  support  the  judgment  rendered. 

Judgment  affirme'd.    All  the  Justices  concur. 
Afbil  18,  1913. 

Complaint.     Before  Judge  Pendleton.     Fulton  superior  court. 

May  27,  1912. 

McMillan  &  Erwin,  for  plaintiffs  in  error. 

/.  H.  Sutton,  A.  E.  Wilson,  and  A.  E.  Ramsaur,  contra. 


Prater  et  al.  v.  Barge  et  al. 

Atkinson,  J.  1.  When  a  judgment  refusing  an  interlocutory  injunction 
is  brought  to  the  Supreme  Court  for  review,  the  trial  judge  is  author- 
ized to  grant  a  supersedeas  upon  such  terms  as  may  by  him  be  deemed 
necessary  to  preserve  the  rights  of  the  parties  until  the  judgment  of 
the  Supreme  Court  can  be  had.  Civil  Code,  §  5502.  It  is  left,  however, 
in  the  sound  legal  discretion  of  the  judge  to  grant  or  refuse  it.  West 
V.  Shackelford,  138  Oa.  163  (74  S.  E.  1079). 

(a)  The  jucfge  did  not  abuse  his  discretion  in  refusing  to  grant  a  super- 
sedeas in  this  case. 

2.  There  was  no  error  in  rejecting  the  evidence  which  the  court  excluded. 
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3.  Under  the  pleadings  and  eridenoe  there  was  no  abuse  of  discretion  in 
refusing  to  grant  the  interlocutory  injunction  as  prayed. 

Judgment  affiryned.    AU  the  Justicea  concur. 
Afbil  18,  1913. 

Petition  for  injunction.     Before  Judge  Pendleton.     Fulton  su- 
perior court.    November  4,  1912. 
Phil  W.  Davis  and  J.  S.  James,  for  plaintiffs. 
L.  Z.  Bosser  and  F.  H.  Brewster,  for  defendants. 


LACHER  V.  MANLEY. 

Prior  to  the  uniform  procedure  act  of  1887  (Civil  Code,  S§  5538,  5514) 
the  involuntary  dismissal  of  an  equitable  petition  for  want  of  equity 
carried  with  it  the  defendant's  cross-bill  which  only  prayed  for  legal 
relief  (Johnamaen  V.  Tarver,  74  Oa.  402) ;  but  if  the  cross-bill  alleged 
facts  germane  to  the  plaintiflf's  petition,  entitling  the  defendant  to  in- 
dependent and  distinct  equitable  relief,  the  dismissal  of  the  petition  did 
not  interfere  with  the  defendant's  right  to  a  hearing  and  trial  on  the 
matters  set  up  in  the  cross-petition.  Ryan  Y.  Fulghum,  96  Oo.  234  (22 
S.  E.  940).  Since  the  enactment  of  1887,  which  provides  that  in  suits 
in  the  superior  court  founded  on  a  legal  or  suitable  cause  of  action, 
for  a  legal  or  equitable  remedy  or  both,  relief  of  an  equitable  or  legal 
nature  may  be  had  in  the  same  action,  the  dismissal  of  the  plaintiff's 
petition  on  demurrer  as  being  without  equity  will  not  have  the  effect 
of  dismissing  a  cross-bill  of  the  defendant,  alleging  additional  matters 
germane  to  the  original  petition,  and  praying  affirmative  relief,  al- 
though the  relief  prayed  is  not  equitable  in  character  and  is  cognizable 
in  a  court  of  law. 

Apbil  18,  1913. 

Equitable  petition.  Before  Judge  Eoan.  DeKalb  superior 
court.    March  8,  1912. 

Hooper  Alexander,  for  plaintiff  in  error. 

Oreen,  Tilson  &  McKinney,  contra. 

Evans,  P.  J.  W.  D.  Manley  brought  suit  against  Ludwig 
Lacher,  alleging  that  the  defendant  was  in  the  occupancy  of  a 
farm  belonging  to  the  plaintiff,  by  virtue  of  a  written  contract 
which  was  attached  to  the  petition.  The  plaintiff  alleged  that  the 
contract  had  been  breached  in  divers  and  sundry  particulars,  and 
prayed  for  the  appointment  of  a  receiver  for  so  much  of  the  farm 
as  was  actually  occupied  by  the  defendant,  and  for  an  injunction 
against  the  defendant's  interfering  with  the  plaintiff  in  the  man- 
agement and  control  of  so  much  of  the  farm  as  was  not  occupied 
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by  the  defendant,  and  in  any  manner  interfering  with  the  prop- 
erty on  the  farm,  and  that  the  plaintiff  recover  possession  of 
so  much  of  the  farm  as  the  defendant  occupied.  To  this  peti- 
tion the  defendant  filed  his  demurrer,  and  also  an  answer  and 
cross-action,  wherein  he  alleged  that  the  plaintiff  had  violated  the 
contract  in  the  various  particulars  alleged,  to  the  damage  of  the  de- 
fendant in  a  certain  sum,  for  which  he  prayed  judgment.  The 
court  sustained  the  demurrer  on  the  ground  that  "the  petition 
states  no  case  to  warrant  the  relief  prayed,^'  and  dismissed  the  same 
without  prejudice  to  defendant's  rights  imder  his  cross-action. 
Thereafter  the  court  passed  the  following  order:  "The  defendant 
in  the  above-stated  case  having  filed  a  general  demurrer  to  plaintiff's 
petition  and  pressed  said  demurrer,  which  demurrer  was  sustained 
by  the  court  this  date,  and  plaintiff's  petition  dismissed,  it  is  ordered 
by  the  court  that  the  order  sustaining  plaintiff's  case  carried  with 
it  the  defendant's  cross-petition  in  the  case  against  the  plaintiff, 
under  the  case  of  Johnam-sen  v.  Tarver,  Cashin  &  Company,  74th 
Georgia,  page  402."  Exception  is  taken  to  this  order,  upon  the 
ground  that  the  dismissal  of  the  petition  on  demurrer  did  not  have 
the  effect  to  dismiss  the  cross-petition,  which  prayed  aflBrmative 
relief. 

The  question  made  is,  what  is  the  effect  of  an  involuntary  dis- 
missal of  the  petition  praying  equitable  relief,  upon  the  cross- 
petition  of  the  defendant  praying  aflSrmative  relief  not  of  an  equi- 
table nature  ?  We  will  consider  the  question,  first,  from  the  view- 
point of  the  English  chancery  practice;  and  secondly,  as  such 
practice  has  been  modified  by  our  practice  and  procedure  statutes. 
A  cross-bill  implies  a  bill  by  a  defendant  against  the  plaintiff  in 
the  same  suit,  or  against  other  defendants  in  the  same  suit,  or 
both,  touching  the  matters  in  question  in  the  original  suit,  and  is 
auxiliary  to  or  dependent  upon  the  original  suit.  2  Dan.  Ch.  Pr. 
1548.  Because  of  this  dependency  was  evolved  the  general  rule 
that  an  involuntary  dismissal  of  the  original  bill  carried  with  it 
the  cross-bill.  5  Enc.  PI.  &  Pr.  662;  Daws  v.  City  of  Chicago,  11 
Wall.  108  (20  L.  ed.  65) ;  Dill  v.  Shahan,  25  Ala.  703.  The 
statement  that  the  cross-bill  shares  the  fate  of  the  original  bill 
when  the  latter  is  dismissed  is  too  comprehensive  and  general  to 
be  strictly  accurate.  In  Story's  Eq.  PI.  §  399,  note,  it  is  said: 
"A  distinction  should  be  drawn  between  cross-bills  which  seek 
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aflSrmative  relief  as  to  other  matters  than  those  brought  in  suit 
by  the  bill,  yet  properly  connected  therewith,  and  cross-bills  which 
are  filed  simply  as  a  means  of  defence;  since  there  are  rules  ap- 
plicable to  the  one  class  which  do  not  apply  to  the  other.  Thus, 
a  dismissal  of  the  original  bill  carries  the  cross-bill  with  it  when 
the  latter  seeks  relief  by  way  of  defence;  but  it  is  otherwise,  and 
relief  may  still  be  given  upon  the  cross-bill,  where  affirmative  relief 
is  sought  thereby  as  to  collateral  matters  properly  presented  in 
connection  with  the  matters  alleged  in  the  bill."  And  where  the 
cross-bill  sets  up  additional  facts  germane  to  the  subject-matter 
of  the  original  bill  and  prays  for  affirmative  relief  against  the 
complainants  in  the  original  bill  on  the  case  thus  made,  the  dis- 
missal of  the  original  bill  does  not  dispose  of  the  cross-bill,  but 
it  will  be  retained  for  disposition  on  its  merits  as  an  original  bill. 
Fletcher's  Eq.  PL  &  Pr.  §  918. 

In  those  jurisdictions  where  there  is  a  separation  of  forums 
for  the  administration  of  law  and  equity  the  rule  is  firmly  es- 
tablished, that,  if  the  original  bill  is  dismissed  for  want  of  equity, 
a  cross-bill,  praying  affirmative  relief  which  may  be  obtained  in  a 
court  of  law,  will  not  be  retained  for  giving  purely  legal  relief. 
The  reason  is  manifest.  Courts  of  equity  will  not  grant  relief 
where  the  remedy  at  law  is  adequate.  When  the  original  bill  has 
been  adjudicated  to  be  without  equity,  and  the  cross-bill  standing 
alone  presents  no  grounds  for  equitable  relief,  it  must  fall  because 
of  an  adequate  legal  remedy.  This  is  what  was  decided  in  Johnam- 
sen  V.  Tarver,  74  Ga.  402.  In  that  case  the  complainant  filed  a 
petition  to  cancel  a  contract  of  sale  of  a  stock  of  merchandise, 
containing  a  stipulation  for  monthly  payments;  praying  also  for 
an  accounting  and  the  remedy  of  injunction.  The  defendant  by 
cross-bill  prayed  judgment  for  the  installments  which  were  in 
arrears.  When  the  original  suit  was  dismissed  at  the  instance  of 
the  defendant  as  being  without  equity,  the  cross-bill  of  the  defend- 
ant, which  only  sought  a  judgment  on  a  money  demand,  was  held 
to  be  without  equity— the  defendant  having  an  adequate  remedy 
at  law.  It  is  to  be  remembered  that  this  decision  was  rendered 
prior  to  the  uniform  procedure  act  of  1887,  which  permits  both 
legal  and  equitable  principles  to  be  applied  in  the  same  action  and 
administered  in  the  same  court,  having  jurisdiction  over  cases  in 
law  and  in  equity. 
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The  case  of  Ryan  v.  Fulghum,  96  Oa.  234  (22  3.  E.  940),  is 
supposed  by  counsel  to  be  in  conflict  with  the  Johnamsen  case  just 
noticed.  We  think  that  an  analysis  of  the  Ryan  case  will  demon- 
strate that  there  is  no  collision  of  principle  between  it  and  the 
former  case.  In  the  Ryan  case  the  plaintiff  sought  an  injunction 
against  a  solvent  defenddnt,  to  prevent  an  apprehended  trespass 
on  land.  It  is  true  that  he  prayed  for  cancellation  of  the  defend- 
ant's claim  of  title,  but  his  allegations  were  so  indefinite  and  in- 
conclusive that  the  court  refused  to  consider  them  to  be  a  sub- 
stantial part  of  his  petition.  The  defendant,  in  addition  to  filing 
a  demurrer  and  answer  to  the  petition,  filed  a  cross-petition  pray- 
ing aflSrmative  equitable  relief  with  respect  to  the  same  land  in- 
volved in  the  original  petition;  and  the  couri;  held:  "Inasmuch 
as  the  defendant's,  answer,  in  the  nature  of  a  cross-bill,  alleged 
facts  entitling  him  to  independent  and  distinct  equitable  relief, 
the  dismissal  of  the  plaintiff's  petition  did  not  interfere  with  the 
defendant's  right  to  a  hearing  and  trial  on  the  matters  set  up  ia 
his  answer;  and  this  being  so,  it  was  error  to  dismiss  the  same." 
The  decision  in  that  case  comes  within  the  principle  that  where 
a  cross-bill  sets  up  additional  facts  germane  to  the  subject-mat- 
ter of  the  original  bill,  entitling  the  defendant  to  equitable  re- 
lief against  the  complainant,  the  cross-bill  will  not  fall  with  the 
original  bill,  for  the  reason  that  standing  alone  it  is  good  as  an 
original  bill  praying  aflBrmative  equitable  relief.  Thus  it  will  be 
seen  that  in  the  first  case  the  cross-petition  prayed  only  for  judg- 
ment on  a  money  demand,  for  remedy  of  which  the  courts  *of  law 
afforded  adequate  relief;  whereas  in  the  second  case  the  cross- 
petition  contained  allegations  germane  to  the  original  petition, 
which  presented  a  complete  case  for  the  equitable  relief  which  was 
prayed.  Another  distinction  is  that  which  will  be  presently  noticed, 
viz.:  that  between  the  pronouncement  of  the  two  decisions  the 
uniform  procedure  act  of  1887  was  enacted.  By  this  act  it  was 
provided:  "AU  suits  in  the  superior  courts  for  legal  or  equitable 
relief,  or  both,  shall  be  by  petition  to  the  court,  signed  by  the 
plaintiff  or  his  counsel,  plainly,  fully,  and  distinctly  setting  forth 
his  charge,  ground  of  complaint  and  demand,  and  the  names  of  the 
persons  against  whom  process  is  prayed."  And  "in  suits  in  the 
superior  court,  founded  on  a  legal  or  equitable  cause  of  action,  for 
a  legal  or  equitable  remedy  or  both,  the  petition  shall  be  ad- 
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dreseed  to  the  court,  and  shall  set  forth  the  cause  of  action,  legal 
or  equitable  or  both,  and  the  claim  for  legal  or  equitable  relief  or 
remedy  or  both,  plainly,  fully,  and  distinctly.^  Civil  Code,  §§  5538, 
5514.  Since  that  enactment  equitable  and  legal  relief  may  be 
given  in  the  same  action  in  the  superior  courts ;  and  there  is  now 
no  reason  for  giving  eflfect  to  the  old  equity  rule  that  a  croes-bill  will 
not  be  retained  after  the  original  bill  is  dismissed,  unless  it  prajs 
aflSrmative  equitable  relief.  By  virtue  of  the  statute,  if  the  cross- 
petition  sets  up  matters  germane  to  the  allegations  of  the  original 
petition,  and  prays  aflSrmative  relief,  the  involuntary  dismissal  of 
the  plaintiffs  petition  will  not  carry  with  it  the  cross-petition,  not- 
withstanding the  relief  therein  prayed  for  may  be  cognizable  at 
law.  The  conclusion  which  we  have  reached,  when  applied  to  the 
assignment  of  error,  requires  a  reversal  of  the  judgment. 

Judgment  reversed.    All  the  Justices  concur. 


James  v.  James. 


Lumpkin,  J.     Under  the  evidence  there  was  no  abuse  of  discretion  in 
granting  temporary  alimony. 

Judgment  affirmed.    All  the  Jueticee  ooncw, 
Apbil  18,  1913. 

Temporary  alimony.    Before  Judge  Rawlings.    Jenkins  superior 

court.    July  30,  1912. 

William  Woodrum,  for  plaintiff  in  error. 


Barrow  v.  Barrow. 


Hill,  J.  Where  a  bill  of  exceptions  complains  of  a  judgment  allowing 
temporary  alimony  and  counsel  fees,  and  it  appears  therefrom  that  the 
evidence  submitted  upon  the  hearing  consisted  only  of  affidavits  made 
by  named  persons,  some  in  behalf  of  the  petitioner  and  some  for  the 
respondent,  and  such  evidence  is  neither  incorporated  in  the  bill  nor 
referred  to  therein  and  attached  thereto  aa  an  exhibit  properly  authen- 
ticated, and  no  brief  of  the  evidence  has  been  approved  and  filed  so  as 
to  become  a  part  of  the  record,  but  such  documentary  evidence  is 
merely  specified  by  the  excepting  party  as  a  part  of  the  record  to  be 
sent  up  to  this  court  by  the  clerk  of  the  trial  court,  the  judgment  will 
be  affirmed,  as  without  such  evidence  this  court  can  not  determine  the 
question  whether  the  judge  erred  in  rendering  the  judgment  ocnnpltiiied 
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of;  and  such  affidavits,  not  being  a  part  of  the  record  in  the  case,  can 
not  be  specified  and  sent  to  this  court  as  such.     Silvey  v.  Broum,  137 
Oa,  104  (72  S.  E.  907).    Judgment  affirmed.    All  the  Justicee  concur, 
APRIL  18,  1913. 

Temporary  alimony.     Before  Judge   Sheppard.     Tattnall   su- 
perior court.    October  7,  1912. 

Anderson  &  Girardeau  and  H.  H.  Elders,  for  plaintiff  in  error. 
Way  &  Burkhalter,  contra. 


MABTIN  et  al.  v.  SEABOAED  AIE-LINE  EAILWAY. 

1.  The  description  of  the  land  referred  to  in  the  deed  set  forth  in  the  state- 
ment of  facts  was  indefinite  until  the  grantee  located  its  road-bed 
through  the  lands  of  the  grantor  in  the  town  of  Lawrenceville.  As  soon 
as  that  was  done,  the  description  became  definite,  and  applied  to  a 
strip  of  land  of  only  such  width  as  was  then  occupied  by  the  railroad- 
bed  and  cuts  and  fills. 

(a)  The  grant  did  not  authorize  the  successor  in  title  of  the  grantee, 
years  after  the  location  of  the  road-bed,  to  take  Additional  land  for 
the  location  of  a  side-track,  without  consent  of  the  owner  or  condemna- 
tion proceedings. 

2.  The  evidence  did  not  authorize  the  judge  to  find  that  the  railroad  com- 
pany had  prescriptive  title  by  twenty  years  adverse  possession. 

3.  The  plaintiffs  having  shown  sufficient  title  to  support  the  action,  and 
there  being  no  evidence  of  title  in  defendant,  the  judgment  refusing  an 
interlocutory  injimction  was  erroneous. 

April  18,  1913. 

Petition  for  injunction.  Before  Judge  Brand.  Qwinnett  su- 
perior court.    November  22,  1912. 

On  the  23d  day  of  April,  1891,  T.  M.  Peeples  executed  a  deed 
to  the  Georgia,  Carolina  &  Northern  Bailway  Company,  reciting: 
"For  and  in  consideration  of  one  dollar  in  hand  paid,  I,  T.  M. 
Peeples,  hereby  sell  and  convey  to  the  Georgia,  Carolina  &  North- 
em  Bailway  Company,  its  successors  and  assigns,  the  follow- 
ing property:  A  strip  of  land  extending  each  side  of  and  at 
right  angles  to  the  center  of  the  track  or  road-bed  of  said  line,  as 
the  same  may  be  located  and  established  by  the  party  of  the  second 
part,  upon  and  over  any  and  all  lands  of  the  party  of  the  first  part, 
situated  in  the  county  aforesaid  [Gwinnett]  and  in  the  corporate 
limits  of  the  town  of  Lawrenceville,  and,  in  case  of  high  banks  or 
deep  cuts,  such  additional  widths  as  may  be  necessary.  The  party 
of  the  second  part  shall  have  the  right  to  cut  timber,  move  stones. 
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earthy  gravel,  and  make  any  other  disposition  of  said  land  right  and 
proper  for  railroad  purposes,  but  is  to  erect  no  houses  on  the  same. 
The  land  hereby  conveyed  is  the  ground  actually  occupied  by  the 
road-bed,  either  fill  or  cut,  and  which  may  be  necessary  for  the 
operation  of  the  business  of  said  road  in  running  its  trains  through 
the  lands  of  the  undersigned.    It  is  agreed  between  the  said  parties 
that  the  party  of  the  second  part  will  put  in  and  maintain  at  its 
own  expense  a  stock-gap  where  the  road  enters  his  enclosure  on 
the  east  side  or  at  the  public  road/'    Between  1891  and  1893  the 
grantee  constructed  a  railroad  through  the  lands  of  Peeples  located 
in  the  town  of  Lawrenceville.    Subsequently,  in  1912,  the  Seaboard 
Air-Line  Railway,  which  had  succeeded  to  the  title  of  the  grantee 
in  virtue  of  the  grant  from  Peeples,  undertook  to  enlarge  its 
actual  possession  by  constructing  an  additional  siding  or  passing 
track  through  the  same  lands,  but  parallel  to  and  within  35  feet 
of  the  existing  main-line  tracks.    The  successors  in  title  to  Peeples 
filed  suit  to  enjoin  the  construction  of  the  side-track,  on  the  ground 
that  the  defendant  was  seeking  to  take  their  property  without 
having  purchased  or  condemned  it.    In  defense  to  the  action  the 
defendant  set  up  title  under  the  deed  first  mentioned,  contending 
for  a  construction  thereof  which  would  authorize  the  grantee  or 
its  assigns  to  take  additional  property  for  railroad  purposes  at 
any  time  in  the  fijiture  when  the  necessities  of  the  railroad  com- 
pany might  require ;  and  that  the  power  to  take  the  property  was 
not  exhausted  in  the  first  instance,  but  could  now  be  exercised. 
The  defendant  also  set  up  the  defense,  that,  by  prescription  on 
account  of  adverse  use  for  a  period  exceeding  twenty  years,  it  had 
the  right  to  the  property  on  which  it  was  sought  to  construct  the 
side-track.    On  the  interlocutory  hearing  the  judge  refused  the  in- 
junction, and  the  plaintiffs  excepted, 

0.  A.  Nix,  for  plaintiflEs. 

Cobb  &  Erwin  and  N,  L.  Hutchins,  for  defendant. 

Atkinson,  J.  1.  The  land  through  which  the  right  of  way 
was  granted  was  located  in  the  town  of  Lawrenceville.  The  whole 
tract  was  not  granted,  but  only  a  strip  of  land  through  the  tract 
The  width  of  the  strip  was  not  specified  in  feet,  or  other  unit  of 
measurement,  but  the  fact  that  it  was  not  does  not  require  a  con- 
struction of  the  deed  that  would  authorize  successive  encroadi- 
ments  on  the  land  of  the  grantor  after  the  railroad  company  had 
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selected  the  location  for  its  road-bed  and  cuts  and  fills  necessary 
to  the  maintenance  of  the  road-bed  through  such  land.  So  to 
construe  the  deed  would  authorize  the  grantee  to  eventually  take 
all  of  the  grantor^s  land,  if  the  necessities  of  the  railroad  com- 
pany should  in  future  require  it.  In  that  event  the  grantee  would 
get  all,  and  not  merely  a  strip  through  the  land.  While  the  width 
of  the  right  of  way  was  not  expressed  in  feet,  or  the  like,  it  was 
described  as  "extending  each  side  of  and  at  right  angles  to  the 
center  of  the  track  or  road-bed,^'  and,  "in  case  of  high  banks  or 
deep  cuts,  such  additional  width  as  may  be  necessary.'^  The  clear 
meaning  of  this  is  that  the  strip  of  land  should  be  of  suflBcient 
width  to  locate  the  road-bed  of  the  railroad  company;  and  inas- 
much as  in  some  places,  on  account  of  the  necessity  for  high 
banks  or  deep  cuts,  a  greater  width  might  be  necessary  than  where 
such  would  not  exist,  the  right  of  way  so  given  need  not  be  of 
uniform  width,  but,  though  irregular,  should  not  be  wider  than 
actually  necessary  for  the  construction  and  maintenance  of  the 
railroad  through  the  grantor^s  land  That  such  was  the  intention 
of  tlie  parties  is  made  the  more  plainly  to  appear  by  the  further 
language  of  the  deed,  viz.:  "The  land  hereby  conveyed  is  the 
ground  actually  occupied  by  the  road-bed,  either  fill  or  cut,  and 
which  may  be  necessary  for  the  operation  of  the  business  of  the 
said  road  in  running  its  trains  through  the  lands  of  the  imder- 
signed.'^  The  grant  did  not  identify  the  land  intended  to  be 
granted,  but  left  it  to  the  grantee  to  complete  the  identification  by 
locating  the  road  through  the  grantor^s  land.  This  is  indicated 
by  the  language  which  refers  to  the  road-bed  intended  to  be  located 
"as  the  same  may  be  located  and  established  by  the  party  of  the 
second  part.^'  Subsequently,  when  the  grantee  located  its  road- 
bed, that  completed  the  identification  of  the  land  granted,  and 
fixed  the  rights  of  the  parties  under  the  deed,  thereby  confining  the 
grantee  to  the  land  so  appropriated.  Gaston  v.  Railway  Company, 
120  Ga.  516  (48  S.  E.  188) ;  Atlanta  &  West  Point  R.  Co.  v.  A., 
B.  &  A.  R.  Co.,  125  Ga.  529  (2),  540  (54  S.  E.  736).  The  deed, 
therefore,  was  no  authority  for  the  suooeseors  in  title  of  the  grantee, 
many  years  after  the  location  of  the  road-bed,  to  encroach  upon 
the  remaining  part  of  the  land  from  which  the  strip  was  taken, 
for  the  purpose  of  building  the  additional  side-track  which  it  was 
sought  to  enjoin. 
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2.  It  was  contended  that  the  defendant  had  acquired  prescriptive 
title  by  twenty  years  adverse  possession  of  that  portion  of  the  land 
on  which  it  was  purposed  to  locate  the  additional  side-track.  The 
action  was  instituted  in  October,  1912.  The  evidence  in  favor  of 
the  railroad  company  does  not  disclose  clearly  the  date  on  which  it 
is  contended  that  the  possession  commenced  on  which  it  relies  for 
prescription,  nor  even  the  date  of  the  construction  of  the  railroad 
through  the  grantor^s  land.  It  was  somewhere  between  the  date 
of  the  deed,  April  23,  1891,  and  1893.  Even  if  the  railroad  com- 
pany had  extended  its  possession  beyond  the  land  actually  occupied 
by  the  road-bed  and  cuts  and  fills  since  the  road  was  constructed, 
it  is  not  clear  that  the  adverse  possession  would  have  commenced 
twenty  years  before  the  filing  of  the  suit  in  1912.  But  aside  from 
this,  the  evidence  is  undisputed  that  for  much  of  the  time  during 
the  alleged  prescriptive  period  the  successors  in  title  of  the  grantor 
were  in  actual  possession,  cultivating  considerable  portions  of  the 
land  adjoining  the  road-bed,  including  the  land  which  the  railroad 
company  was  seeking  to  appropriate  for  the  location  of  the  side- 
track. Under  these  circumstances  the  evidence  did  not  authorize 
the  judge  to  hold  that  the  railroad  company  had  title  by  pre- 
scription. 

3.  The  plaintiffs,  who  were  seeking  to  enjoin  the  railroad  com- 
pany from  taking  their  land  without  condemnation  proceedings 
for  the  purpose  of  locating  an  additional  side-track,  showed  suflS- 
cient  evidence  of  title  to  support  their  action,  while  the  defendant 
failed  to  show  title  either  by  grant  or  prescription.  Accordingly, 
it  was  erroneous  to  refuse  the  injunction. 

Judgment  reversed.    All  the  Justices  concur. 


Hammontree  v.  Hammontbee. 

Lumpkin,  J.  1.  On  the  hearing  of  a  rule  to  attach  a  husband  for  non- 
payment of  alimony  previously  awarded  to  his  wife,  to  which  the  re- 
spondent filed  an  answer,  alleging  infidelity  on  the  part  of  his  wife  and 
praying  a  revocation  of  the  order  awarding  alimony,  there  was  no 
error  in  overruling  a  motion  for  a  continuance  because  of  the  absence 
of  a  witness  living  in  a  county  other  than  that  where  the  hearing  was 
had,  who,  it  was  claimed,  would  testify  that  while  the  husband  and 
wife  were  living  together  she  sought  to  have  an  operation  performed 
upon  her  to  produce  an  abortion. 
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2.  Under  the  evidence  there  was  no  error  in  making  the  rule  absolute. 

Judgment  affirmed.    All  the  Justices  concur, 
APBiL  18,  1913. 

Attachment  for  contempt.    Before  Judge  Morris.     Pickens  su- 
perior court.    June  22,  1912. 
F.  C.  Tate,  J.  S.  Wood,  and  C.  E.  Oriffin,  for  plaintiff  in  error. 
Isaac  Grant,  contra. 


WILLIAMS  et  aJ.  v.  EAPER. 

1.  The  reception  in  evidence  of  testimony  of  an  impeaching  nature,  referred 
to  in  the  opinion,  will  not  require  the  grant  of  a  new  trial,  in  the  light 
of  all  the  evidence. 

2.  The  act  of  August  13,  1910  (Acts  1910,  p.  90),  regulates  the  speed  and 
manner  of  operating  automobiles  on  the  public  highways.  Where  the 
acts  of  negligence  alleged  to  have  caused  the  damage  consist  of  the 
violation  of  that  act,  a  new  trial  in  this  case  is  not  required  because, 
in  an  instruction  applying  the  statute,  the  court  charged  as  follows: 
''In  this  connection  I  charge  you  that  the  operators  and  owners  of  au- 
tomobiles have  the  same  right  to  use  public  roads  as  the  owners  of 
other  vehicles  or  machines,  but,  it  being  a  dangerous  machine,  the  law 
has  prescribed  certain  rules  by  which  they  are  to  be  governed  in  running 
on  the  public  highway;  and  if  in  running  these  machines  they  come 
within  the  rule  or  comply  with  the  law,  and  damage  results  therefrom, 
they  are  not  liable." 

3.  There  is  no  merit  in  the  other  exceptions  to  the  charge,  and  the  evi- 
dence is  sufficient  to  support  the  verdict. 

April  18,  1913. 

Action  for  damages.  Before  Judge  Fite.  Whitfield  superior 
court.    April  3,  1912. 

Maddox,  McCamy  &  Shumate  and  F.  K.  &  C.  D.  McCutchen, 
for  plaintiflfa  in  error.    George  G.  Glenn  and  M.  C.  Tarver,  contra. 

Evans,  P.  J.  The  plaintiff  alleged  that  he  was  driving  a  road- 
worthy  horse  to  a  buggy  along  a  public  road,  and  just  as  he  was 
approaching  a  sharp  curve  an  automobile  of  one  defendant,  op- 
erated by  the  other  defendant,  dashed  around  the  curve,  coming  in 
his  direction  at  the  rate  of  forty  miles  an  hour,  frightening  his 
horse,  and  causing  him  to  overturn  the  buggy,  injuring  the  plain- 
tiff and  damaging  his  buggy  and  harness.  The  specific  acts  of 
negligence  alleged  consisted  in  running  the  automobile  around  a 
sharp  curve  at  a  rate  of  speed  greater  than  six  miles  per  hour,  as 
provided  in  section  5  of  the  act  approved  August  13,  1910;  in 
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operating  the  automobile  at  a  rate  of  speed  greater  than  was  rea- 
sonable and  proper;  in  failing  to  give  a  signal  of  the  approach  of 
the  automobile;  and  in  failings  upon. being  signaled  to  do  so>  to 
bring  the  automobile  immediately  to  a  stop,  as  provided  by  the 
above-cited  act.  The  defendants  denied  all  acts  of  negligence  as 
alleged,  and  denied  that  the  plaintiff  or  his  property  were  injured. 
A  small  verdict  was  returned  in  favor  of  the  plaintiff.  A  motion 
for  new  trial  was  overruled,  and  the  defendants  excepted.  By  way 
of  cross-bill  the  defendants  excepted  to  the  refusal  of  the  court  to 
dismiss  the  motion  for  new  trial,  because  of  certain  alleged  defects. 

1.  The  evidence  was  conflicting  upon  every  issue  made  by  the 
pleadings,  and  particularly  as  to  the  rate  of  speed  of  the  automo- 
bile. There  was  another  automobile  following  the  one  alleged  to 
have  occasioned  the  injury,  and  was  referred  to  by  witnesses  as 
a  means  of  identifying  it.  The  witnesses  for  the  defendants  testified 
that  at  .the  time  of  the  occurreijce  the  automobile  was  rounding  the 
curve  at  a  speed  of  less  tiian  six  miles  an  hour,  and  that  at  no 
time  during  the  trip  was  the  speed  of  the  automobile  more  than 
moderate;  one  of  them  did  not  believe  that  the  speed  exceeded  20 
miles  an  hour  at  any  time.  In  rebuttal  of  this  evidence  the  court 
allowed  two  witnesses  to  testify  that  at  a  place  on  the  same  road 
they  saw  two  automobiles  going  at  a  rapid  rate  of  speed  in  the 
direction  of  and  not  far  from  the  place  where  the  injury  is  alleged 
to  have  happened;  one  of  them  estimating  the  speed  at  forty 
miles  an  hour,  and  the  other  saying  that  the  machine  was  running 
as  fast  as  it  could.  The  rebuttal  testimony  was  objected  to  on  the 
ground  that  it  was  not  shown  that  either  of  these  machines  was 
the  one  in  controversy.  There  was  sufficient  identification  by  one 
of  the  witnesses;  and  though  the  other  was  not  able  to  identify 
either  of  the  automobiles  as  that  of  the  defendant,  yet,  under  all 
the  circumstances  of  the  case,  we  do  not  think  the  reception  of 
this  evidence  was  error. 

2.  The  court  charged:  "In  this  connection  I  charge  you  that 
the  operators  and  owners  of  automobiles  have  the  same  right  to 
use  public  roads  as  the  owners  of  other  vehicles  or  machines,  but, 
it  being  a  dangerous  machine,  the  law  has  prescribed  certain  rules 
by  which  they  are  to  be  governed  in  running  on  the  public  highway ; 
and  if  in  running  these  machines  they  come  within  the  rule  or 
comply  with  the  law,  and  damage  results  therefrom,  they  are  not 
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liable."  It  is  urged  that  the  use  of  the  phrase,  "it  being  a  danger- 
ous machine/'  was  prejudicial  and  calculated  to  impress  the  jury 
that  because  of  its  dangerous  quality  the  defendant  was  bound  to 
exercise  a  greater  degree  of  care  than  the  law  imposed.  We  do  not 
think  so.  The  General  Assembly,  in  recognition  of  the  character  of 
the  machine,  its  power  and  capabilities  of  speed,  and  possible 
danger  to  pedestrians  and  horse-drawn  vehicles  in  its  operation, 
have  seen  fit  to  enact  a  statute  regulating  the  speed  and  manner 
of  operation  of  automobiles  on  the  public  highways.  Acts  1910, 
p.  90.  The  statement  by  the  court  of  a  reason  for  the  enactment  of 
the  law,  though  not  commended,  was  not  so  improper  as  to  require 
a  new  trial,  under  the  facts  of  the  caffe. 

3.  There  is  no  merit  in  the  exceptions  to  the  other  charges 
cottiplained  of,  and  they  are  not  of  such  a  nature  that  a  dis- 
cussion of  them  would  be  profitable.  The  evidence  was  conflicting, 
but  was  suflBcient  to  support  the  verdict. 

Judgment  on  main  bill  of  exceptions  affirmed.  Cross-till  dis- 
missed.   All  the  Justices  concur. 


Alexander  v.  The  State. 

Lumpkin,  J.     1    Under  the  evidence,  there  was  no  error  in  omitting  to 

charge  on  the  subject  of  voluntary  manslaughter. 
2,  The  evidence  supported  the  verdict,  and  there  was  no  error  in  overrulinp: 
the  motion  for  a  new  trial. 

Judgment  affirmed.    All  ths  Justices  concur. 
Apbil  18,  1913. 

Indictment  for  murder.  .Before  Judge  Daniel.  Pike  superior 
court.  January  2,  1913. 

J.  J.  Flynt  and  E.  0.  Farr,  for  plaintiff  in  error. 

T.  S.  Felder,  attorney-general,  E.  M.  Owen,  solicitor-general, 
and  c7.  W.  Wise,  contra. 
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PRESLEY  V.  JONES  &  OGLESBY. 

Where  there  was  endorsed  on  the  bill  of  exceptions  an  entry  signed  by 
counsel  for  the  plaintiff  in  error,  stating:  "I  hereby  certify  that  I  have 
served  J.  M.  Moon,  attorney  for  defendant  in  error,  with  a  copy  of  the 
bill  of  exceptions  and  certificate  of  court,  by  mailing  him  a  copy  of 
the  same  at  Cartersville,  Georgia,  on  the  29th  day  of  November,  1912," 
and  no  other  service,  or  acknowledgment  or  waiver  of  service,  appears, 
the  writ  of  error  will  be  dismissed  on  motion. 
April  18,  1913. 

From  Gordon  superior  court.    Motion  to  dismiss. 

J.  M.  Lang,  for  plaintiff  in  error.    J.  M.  Moon,  contra. 

Lumpkin,  J.  Where  a  litigant  has  obtained  a  judgment  in  the 
trial  court,  and  it  is  sought  to  reverse  such  judgment,  the  statute 
requires  service  on  the  opposite  party  or  his  attorney  to  be  made 
in  the  manner  therein  pointed  out.  Civil  Code,  §  6160.  It  is 
important  that  the  adverse  party  or  his  counsel  should  be  served, 
80  that  they  may  know  of  the  exception  taken  to  the  judgment 
and  the  effort  to  reverse  it.  If  service  of  bills  of  exceptions  gen- 
erally were  permitted  to  be  made  by  mailing  a  copy  to  counsel, 
it  would  doubtless  frequently  happen  that  cases  would  be  heard  in 
this  court  without  any  knowledge  on  the  part  of  the  litigant  or 
counsel  interested  in  sustaining  the  judgment.  The  legislature 
have  not  thought  it  desirable  to  risk  to  the  uncertainties  of  the 
mail  the  serving  of  bills  of  exception  upon  parties  in  this  State; 
nor  is  there  any  provision  for  traversing  such  an  entry  and  the 
hearing  of  evidence  by  this  court  as  to  whether  a  paper  so  mailed 
was  received.  In  only  one  case  have  they  provided  that  mailing  a 
notice  shall  be  sufficient  service  of  a  bill  of  exceptions  to  authorize 
this  court  to  take  jurisdiction.  Such  a  provision  is  made  in  case 
of  a  non-resident  of  the  State,  who  is  not  represented  by  counsel 
so  that  he  may  be  served  with  a  copy  of  the  bill  of  exceptions. 
Civil  Code,  §  6161.  In  that  event,  the  clerk,  upon  request  of 
counsel  suing  out  the  bill  of  exceptions  (not  the  attorney  himself), 
is  required  to  give  notice  to  the  non-resident  defendant  by  mailing 
a  letter  addressed  to  him  at  his  post-oflSce.  This  was  not  allowed 
as  being  the  most  desirable  method  of  service,  but  as  matter  of 
necessity,  where  it  could  not  otherwise  be  perfected;  and  it  is 
declared  that  the  judgment  made  shall  bind  the  defendant  so  far 
as  his  assets  in  this  State  are  concerned.  No  such  necessity  existed 
in  the  case  under  consideration,  and  the  service  was  not  made  in 
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the  manner  which  the  statute  requires.    Albritton  v.  Tygart,  ante, 
231  (77  S.  E.  28). 

Writ  of  error  dismissed.    All  the  Justicces  concur. 


FuRR  V,  Bank  of  Fairmount. 

Evans,  P.  J.  1.  Where  a  sheriff  served  a  rule  nisi  to  foreclose  a  mortgage 
on  realty  in  proper  time,  but  inadvertently  dated  his  return  so  as  to 
make  it  appear  that  the  service  was  made  in  the  future  and  at  a  time 
subsequent  to  the  term  at  which  the  rule  absolute  was  granted,  and  th^ 
rule  absolute  recites  service  of  the  rule  nisi  according  to  law,  such  re- 
turn is  thereafter  amendable  by  the  sheriff,  who  is  in  office,  without 
order  of  court,  so  as  to  make  the  return  show  the  true  date  of  the 
service.  Manley  v.  McKenzie,  128  Oa,  348  (57  S.  E.  705);  Thornton 
V.  Hitchcock,  ante,  749  (78  S.  E.  179). 

2.  Where  a  petition  was  filed  to  foreclose  a  mortgage  on  realty,  addressed 
to  the  superior  court  of  Murray  county,  and  a  rule  nisi  was  issued 
thereon,  bearing  the  caption  of  Murray  county,  and  was  duly  served,  and 
at  the  return  term  a  rule  absolute  was  granted  by  the  court  and  duly 
entered  upon  the  minutes  of  the  superior  court  of  Murray  county,  such 
judgment  absolute  is  not  invalid  because  at  the  head  of  the  paper  on 
which  it  is  written  and  before  the  statement  of  the  case  appear  the 
words  "Georgia,  Bartow  County." 

3.  In  the  foreclosure  of  a  mortgage  on  realty  to  secure  the  debt  of  the 
mortgagor  and  also  that  of  a  partnership  of  which  he  is  a  member,  it  is 
proper  to  enter  up  a  special  judgment  against  the  mortgagor,  to  be 
made  out  of  the  mortgaged  property  for  the  full  amoimt  of  the  secured 
debts. 

4.  It  is  no  ground  to  enjoin  the  orderly  progress  of  a  mortgage  fi.  fa., 
at  the  instance  of  the  mortgagor,  that  some  of  the  land  which  is  in- 
cluded in  the  mortgage  was  not  his  individual  property,  but  that  of  a 
partnership  of  which  he  was  a  member. 

5.  A  motion  to  award  damages  on  the  ground  that  the  case  was  brought 
to  this  court  for  delay  only  must  be  denied;  the  judgment  to  which 
exception  is  taken  being  the  refusal  of  an  interlocutory  injunction,  and 
not  a  money  judgment.  Pittshurg-Bartoio  Mining  d  Mfg,  Co,  v.  Wash- 
ington Trust  Co,,  137  Oa.  232  (73  S.  E.  367). 

Judgment  affirmed.    All  the  Justices  concur.     • 
Apbil  18,  1913. 

Petition  for  injunction.    Before  Judge  Fite.    Murray  superior 

court.    November  23,  1912. 

W.  E.  Mann,  for  plaintiff. 

W.  T.  Townsend  and  J.  M.  Neel,  for  defendant. 
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CHICAGO  BUILDING  AND  MANUFACTUBING  COMPANY 
V.  BUTLER  et  ai. 

1.  Where  a  judgment  excepted  to  is  erroneous  in  part  and  can  be  segre- 
gated so  that  the  legal  part  can  be  separated  from  the  illegal,  it  is  not 
necessary  to  set  aside  the  entire  judgment,  but  only  the  portion  which 
is  erroneous. 

(a)  Where  a  number  of  persons  have  been  sued  and  a  verdict  has  been 
rendered  in  favor  of  all  the  defendants,  and  where  on  review  the  evidence 
shows  that  the  verdict  is  sustained  as  to  all  the  defendants  except 
two,  and  there  is  no  evidence  to  support  the  verdict  as  to  them,  the 
judgment  of  the  trial  court,  overruling  a  motion  for  new  trial,  will  be 
affirmed  as  to  all  of  the  defendants  except  the  two  in  whose  favor  there 
was  no  evidence,  and  as  to  them  the  judgment  will  be  reversed. 

2.  It  was  not  error  to  exclude  the  following  evidence  offered  by  the  plain- 
tiff, where  it  does  not  appear  that  the  defendants  were  present  and  were 
connected  in  some  way  with  the  transaction,  to  wit:  "When  I  com- 
menced soliciting  subscriptions,  a  meeting  was  held  at  the  court-house 
at  Greensboro,  Georgia,  and  at  this  time  I  read  the  contract  in  full  and 
explained  exactly  what  would  be  necessary,  and  in  fact  that  imless  we 
were  able  to  secure  at  least  fifty  signatures  covering  fifty  shares  of 
stock  at  $100.00  each,  the  contract  would  be  null  and  void  and  not 
binding  on  any  of  the  parties." 

3.  Before  a  paper  purporting  to  be  signed  by  a  person  can  be  admitted  in 
evidence,  the  purpose  of  introducing  which  paper  is  to  have  a  compari- 
son by  the  jury  of  the  signature  to  the  paper  with  the  signature  to 
another  paper  which  is  sued  upon  and  to  ^hich  a  plea  of  non  est  factum 
has  been  filed,  it  is  necessary  that  the  signature  to  the  former  paper 
shall  be  legally  proved,  or  acknowledged  to  be  genuine. 

4.  The  general  rule  is  that  parol  contemporaneous  evidence  is  not  ad- 
missible to  contradict  or  vary  the  terms  of  a  valid  written  instrument 
But  where  a  written  instrument  is  sued  upon,  and  the  alleged  makers 
file  pleas  of  non  est  factum,  and  that  the  instrument  was  procured  by 
fraud,  evidence  tending  to  support  such  pleas  is  admissible. 

(a)  In  such  a  case,  evidence  tending  to  show  that  the  alleged  makers  did 
not  sign  the  alleged  contract  sued  on,  and  that  the  contract  was  pro- 
cured by  fraud,  is  not  inadmissible  as  contradicting  or  varying  the  terms 
of  a  valid  written  instrument.  It  denies  the  existence  of  such  a  con- 
tract. 

5.  Where  a  member  of  a  partnership  signed  the  firm  name  to  a  contract 
which  was  as  to  a  matter  not  legitimately  connected  with  the  partner- 
ship business,  and  the  partner  so  signing  had  no  authority  to  sign  such 
contract,  it  is  not  error  to  allow  another  member  of  the  firm  to  testify, 
on  the  trial  of  a  case  in  which  the  members  of  the  firm  were  oodefend- 
ants,  that  the  firm  had  agreed  among  themselves  that  they  did  not 
want  any  stock  in  the  business  that  the  contract  was  signed  to  secure. 

6.  In  this  State  a  wife  is  a  feme  sole  as  to  her  separate  estate,  and  her 
husband  can  not  bind  her  or  her  property  without  her  authority.  Con- 
sequently, where  suit  was  brought  against  a  wife  on  a  contract  alleged 
to  have  been  signed  by  her,  to  which  suit  she  had  filed  a  plea  of  non 
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est  factum,  it  was  not  error  to  exclude  from  the  jury  a  postal  card 
written  by  the  husband  to  the  agent  of  the  plaintiff,  authorizing  the 
agent  to  ''put  down  one  share **  of  the  stock  called  for  in  the  contract 
"  to  the  wife. 

7.  It  was  not  error  to  refuse  to  allow  the  attorneys  for  the  plaintiff  to 
put  in  evidence  a  copy  of  a  notice  and  to  testify,  in  connection  there- 
with, that  the  same  was  a  copy  of  a  notice  sent  to  each  defendant  in 
a  suit  brought  to  recover  principal,  interest,  and  attorney's  fees,  for  an 
alleged  breach  of  a  contract,  showing  that  the  attorneys  held  the  claim 
sued  on  for  collection,  including  attorney's  fees. 

8.  Where  by  the  terms  of  a  written  contract  a  butter  factory  was  to  be 
built  according  to  specifications  by  one  of  the  parties  and  turned  over 
to  the  other  party  thereto  on  the  completion  of  the  plant,  a  written 
receipt,  accepting  the  plant  as  complying  with  the  terms  of  the  contract 
and  signed  by  persons  other  than  the  parties  defendant  to  the  suit,  was 
not  admissible  in  evidence  as  against  those  alleged  to  have  breached 
the  contract,  it  not  appearing  either  that  they  signed  the  receipt,  or 
that  the  committee  signing  the  receipt  was  one  appointed  and  acting 
under  authority  of  the  contract. 

9.  The  following  charge  of  the  court  was  not  erroneous  because  of  the 
use  of  the  word  "requires:"  ** Where  you  find  there  is  confiict  in  the 
evidence,  the  law  requires  you  to  reconcile  that  conflict  without  im- 
puting wilful  perjury,"  especially  where  the  court  followed  this  lan- 
guage immediately  with  the  following:  "If,  however,  you  find  a  con- 
flict in  the  evidence,  and  are  unable  to  reconcile  it,  the  law  requires 
that  you  take  the  entire  testimony,  search  it  carefully  for  the  truth, 
and  where  you  find  that  truth  to  be,  let  that  establish  and  control  your 
verdict." 

April  16,  1913.    Rehearing  denied  Mat  16,  1913. 

Complaint.  Before  Judgie  Rawlings.  Greene  superior  court. 
July  24,  1912. 

Joseph  P.  Brown  and  F,  B,  Shipp,  for  plaintiff. 

Oeorge  A.  Merritt  and  Noel  P,  Park,  for  defendants. 

Hill,  J.  The  Chicago  Building  and  Manufacturing  Company 
brought  suit  against  F.  J.  Butler  and  eighteen  others,  and  alleged 
that  the  defendants  were  subscribers  to  a  contract  wherein  each 
agreed  to  pay  $100,  subject  to  the  conditions  of  the  contract,  the 
material  portions  of  which  are  hereinafter  set  out.  The  defend- 
ants were  alleged  also  to  be  members  of  the  Greensboro  Creamery 
Association,  referred  to  in  the  contract  as  the  first  party  thereto. 
By  the  terms  of  the  contract  the  plaintiff  was  to  erect,  build,  equip, 
and  deliver  to  the  defendants  a  butter  factory,  in  consideration 
of  the  purchase-price  of  $4,950.  The  contract  stipulates  that 
"For  any  unpaid  or  deferred  balance  of  subscription  all  delinquent 
subscribers  are  jointly  liable.^^  It  is  also  provided  that  when 
"any  payment  is  deferred,  all  necessary  costs  of  collection  and 
52 
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discount  may  be  included,  should  second  party  so  desire.  All  re- 
maining subscriptions  or  note  balance,  after  said  association's 
entire  indebtedness  to  second  party  has  been  so  paid,  shall  be  duly 
assigned  to  the  said  corporation  for  a  working  capital.^'  Also,  "Pur- 
suant to  the  laws  of  his  State  and  these  conditions,  it  is  agreed 
that  each  stockholder  shall  be  liable  for  the  amount  of  stock  set 
opposite  his  or  her  name,  and  no  more.''  It  was  alleged  that  all  the 
defendants  signed  and  subscribed  to  said  contract,  or  authorized 
their  signatures  and  subscriptions  thereto,  and  became  bound  by  the 
terms  of  the  contract,  and  were  each  severally  liable  on  the  contract, 
as  members  of  the  Greensboro  Creamery  Association,  to  the  plain- 
tiff for  the  balance  due,  amounting  to  $2,000,  besides  33-1/3% 
of  the  amount  recovered,  which  the  plaintiff  agreed  to  pay  its  at- 
torneys of  record.  The  prayer  of  the  petition  was  for  a  joint  and 
several  judgment  against  all  the  defendants  for  principal,  interest, 
and  attorney's  fees. 

The  defendants  filed  their  plea  of  non  est  factum;  and  set  up 
that  the  alleged  contract  was  obtained  from  them  by  the  agents  of 
the  plaintiff  through  fraud,  in  that  the  subscription-list  paper 
was  folded  by  the  plaintiff's  agents  so  as  to  conceal  from  defend- 
ants the  written  contract  on  the  other  side,  and  by  certain  mis- 
representations made  by  those  agents  as  to  matters  not  embraced 
in  the  contract;  that  the  figures  "1"  to  "100,"  representing  re- 
spectively the  number  of  shares  of  stock  and  the  price  thereof,  ap- 
pearing opposite  their  names,  were  not  on  the  paper  when  they 
signed,  and  were  not  placed  there  by  their  consent  or  with  their 
knowledge ;  and  that  the  paper  the  defendants  signed  was  a  blank 
sheet  containing  only  the  names  of  a  suflScient  number,  as  the 
agents  of  the  plaintiff  represented,  to  insure  the  building  of  the 
plant,  and  defendants  did  not  know  they  were  signing  a  contract 
with  conditions  as  set  out  in  the  contract  sued  on.  Demurrers  in 
abundance  were  filed  by  both  the  defendants  and  the  plaintiff, 
some  of  which  were  sustained  and  some  overruled  by  the  court 
After  much  evidence  pro  and  con,  the  case  went  to  the  jury,  which 
returned  a  verdict  for  all  the  defendants.  A  motion  for  a  new  trial 
was  overruled,  and  the  plaintiff  excepted. 

1.  The  assignments  of  error  upon  the  overruling  of  the  various 
demurrers  are  without  merit.  The  verdict  is  supported  by  the  evi- 
dence as  to  all  the  defendants  except  two,  namely,  W.  P.  Jackson 
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and  0.  A.  Parker.  They  filed  the  same  answers  and  defenses  as 
the  other  defendants;  and  we  have  searched  the  record  and  fail  to 
see  any  evidence  supporting  their  defense,  "[fhe  plaintiff  made 
out  a  prima  facie  case  against  all  the  defendants.  If  the  evidence 
supported  the  defense  filed  by  these  two  defendants,  we  would  have 
•  little  diflBculty  in  affirming  the  judgment  of  the  court  below  as  to 
all  the  defendants ;  but  there  being  nothing  in  the  record  to  support 
the  defense  of  the  two  defendants  named,  we  are  confronted  with 
the  question  whether  we  can  aflBrm  the  judgment  as  to  the  other 
defendants,  and  reverse  it  as  to  these  two.  We  understand  the 
rule  to  be  that  where  a  judgment  is  entire  and  indivisible,  it  can 
not  be  afiirmed  in  part  and  reversed  in  part,  but  the  whole  must 
be  set  aside  if  there  be  reversible  error  therein.  3  Cyc.  448  (b) ; 
1  Black  on  Judgments,  §  211.  But  where  a  judgment  appealed 
from  can  be  segregated,  so  that  the  correct  portions  can  be  sep- 
arated from  the  erroneous,  the  court  will  not  set  aside  the  en- 
tire judgment,  but  only  that  portion  whicji  is  erroneous.  3  Cyc. 
447  (2) ;  Austin  v.  Appling,  88  Ga.  64  (5),  59  (13  S.  E.  95?) ; 
Cavdell  v.  Caudell,  127  Oa.  1  (3),  4  (55  S.  E.  1028) ;  Brown 
V.  Tomberlin,  137  Oa.  596,  601  (73  S.  E.  947) ;  CrooJcer  v.  Ham- 
ilton,  3  Oa.  App.  190  (59  S.  E.  722).  See  Powers  v.  Irish,  23 
Mich.  429^  438.  Assuming  that  the  authorities  last  cited  sup- 
port the  rule  that  the  legal  portion  of  a  judgment  can  be  sep- 
arated from  the  illegal,  let  us  turn  to  the  evidence  and  see  whether 
it  supports  a  verdict  for  all  the  defendants  except  the  two  named 
above.  Each  of  the  defendants  (other  than  the  two  named) 
testified  substantially  in  support  of  their  answers.  The  testi- 
mony of  these  witnesses  tended  to  show  that  they  did  not  sign 
the  contract  sued  on  and  attached  to  the  petition,  nor  did  they  au- 
thorize any  one  else  to  sign  their  names  thereto;  that  all  they 
signed  was  what  purported  to  be  a  subscription  list  only  for  the 
tentative  purpose  of  ascertaining,  according  to  the  representations 
of  the  agents  of  the  plaintiff,  whether  the  desired  number  of  sub- 
scribers (fifty)  could  be  secured.  If  a  suflBcient  number  could  be 
obtained,  then  a  meeting  was  to  be  called  and  an  organization  was 
to  be  perfected  by  all  the  subscribers,  but  no  liability  was  to  attach 
to  any  of  the  subscribers  until  the  requisite  number  were  obtained 
and  the  meeting  called.  If  any  other  paper  containing  a  contract 
was  attached  to  the  subscription  list,  the  agents  of  the  plaintiff  did 
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not  exhibit  it  to  the  defendants,  but  kept  it  concealed  for  the  pur- 
pose of  perpetrating  a  fraud  upon  the  defendants.  The  agents 
represented,  at  the  time,  that  no  other  obligation  or  contract  was 
connected  with  the  subscription  list;  that  if  the  creamery  or  butter 
factory  could  be  organized,  the  plaintiff  would  put  it  in  operation 
and  the  subscribers  could  get  tliirty  cents  per  pound  for  their 
butter;  and  that  the  plaintiff  had  a  process  by  which  the  onion 
and  bitter-weed  taste  and  odor  in  milk  and  butter  could  be  re- 
moved, and  they  would  put  in  a  pasteurizer  to  kill  the  germs,  and 
the  milk  would  not  sour.  The  testimony  for  the  defendants  (other 
than  the  two  named)  tended  to  show  that  the  butter  made  by  the 
plaintiff  at  the  creamery  built  by  it  did  not  bring  thirty  cents  per 
pound,  and  the  onion  and  bitter-weed  taste  and  smell  were  not 
removed  from  the  milk  and  butter.  The  creamery  after  it  was  put 
in  operation  was  not  a  success,  and  a  great  amount  of  butter  was 
lost  on  account  of  the  fact  that  there  was  no  way  to  keep  it,  etc. 
One  of  the  witnesses  for  the  defendants  testified  (what  was  sub- 
stantially testified  by  all  who  did  testify)  as  follows:  "I  signed 
contract  on  those  representations.  Said  he  would  guarantee  it. 
Said  would  have  meeting  in  court-house  and  would  be  fixed.  Didn't 
see  anything  except  list  on  that  I  signed.  He  said  paper  I  signed' 
was  list  of  names.  Told  him  I  wouldn't  pay  one  nickel  for  com- 
mon creamery.  There  was  no  such  contract  as  exhibited  to  me 
[indicating].  Paper  I  signed  wasn't  read  over  to  me.  Didn't  see 
anything  but  names.  Said  if  got  up  would  call  meeting  and  com- 
plete it.  I  signed  thinking  it  was  going  to  be  $100  a  share,  pro- 
vided they  organized.  He  did  not  tell  me  I  would  be  liable  for 
anybody  who  didn't  pay.  He  said  nothing  about  being  my  agent. 
When  I  signed  paper  it  was  doubled  up  and  a  clamp  through 
there,  so  that  all  printing  and  writing  were  hidden  and  nothing 
but  the  list  of  names  could  be  seen.  .  .  I  signed  paper  on  his 
representations  to  get  out  bitter  weed,  onion,  and  souring,  and  to 
ship  to  Jacksonville,  Fla.,  a  good  market."  The  testimony  for 
the  plaintiff  was,  in  the  main,  in  direct  conflict  with  that  of  the 
defendants.  From  the  evidence'  we  think  the  jury  was  authorized 
to  find  a  verdict  for  all  the  defendants,  except  the  two  named 
above.  As  to  these  two  there  seems  to  be  no  evidence  which  would 
authorize  the  jury  to  find  in  their  favor;  and  we  therefore  affirm 
the  judgment  of  the  court  below  as  to  all  the  defendants  except  the 
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two  named  above,  and  reverse  the  judgment  and  order  a  new  trial 
as  to  W.  P.  Jackson  and  0.  A.  Parker. 

2,  The  seventh  ground  of  the  motion  for  a  new  trial  assigns 
error  because  the  following  evidence  contained  in  the  interroga- 
tories of  one  of  the  plaintifiPs  witnesses  was  withheld  from  the 
jury,  to  wit:  "When  I  commenced  soliciting  subscriptions,  a 
meeting  was  held  at  the  court-house  at  Greensboro,  Georgia,  and 
at  this  time  I  read  the  contract  in  full  and  explained  exactly 
what  would  be  necessary,  and  in  fact  that  unless  we  were  able  to 
secure  at  least  fifty  signatures  covering  fifty  shares  of  stock  at 
$100  each,  the  contract  would  be  null  and  void  and  not  binding  on 
any  of  the  parties.'^  It  is  insisted  that  this  evidence  was  material 
to  rebut  the  pleas  and  answers  of  the  defendants.  It  does  not 
appear  that  the  defendants  were  present  and  were  connected  with 
the  meeting,  and  therefore  the  evidence  was  properly  excluded. 

3.  Error  is  assigned  because  the  court  refused  to  allow  the 
original  tax  returns  containing  the  signatures  of  L.  A.  Boswell 
and  J.  E.  Baynes,  two  alleged  signers  of  the  contract  sued  on,  to 
go  in  evidence  on  the  plaintiffs  demand,  after  the  reception  of 
evidence  by  E.  L.  Lewis,  the  tax-collector  of  Greene  county,  tend- 
ing to  show  that  he  brought  them  into  court  under  a  subpoena 
duces  tecum  from  his  oflBce,  where  they  had  been  returned  by  the 
tax-receiver  of  Greene  county;  and  the  further  testimony  of  the 
receiver,  Dolvin,  which  tended  to  show  that  he  signed  the  returns 
as  such  receiver  as  a  witness,  and  that  he  would  not  have  signed 
as  a  witness  if  the  returns  had  not  been  signed  in  his  presence, 
and  to  the  best  of  his  recollection  it  was  the  original  signature 
of  the  party  signing  the  returns.  The  court,  after  this,  asked  the 
tax-receiver,  Dolvin,  if  he  knew  it  was  L.  A.  BoswelFs  signature, 
and  the  witness  answered,  "No,  sir.^^  It  is  insisted  that  the  re- 
turns should  have  been  admitted  to  prove  the  signatures  of  Boswell 
and  Baynes,  the  alleged  signers  of  the  contract  sued  on,  by  a 
comparison  of  the  handwriting.  The  court  did  not  err  in  exclud- 
ing this  testimony.  Proof  of  handwriting  may  be  resorted  to  in 
the  absence  of  direct  evidence  of  execution.  In  such  a  case  any 
witness  is  competent  to  testify  who  will  swear  that  he  knows  or 
would  recognize  the  handwriting.  Civil  Code,  §  5835.  Other 
writings,  proved  or  acknowledged  to  be  genuine,  may  be  admitted 
in  evidence  for  the  purpose  of  comparison  by  the  jury.     Civil 


Digitized  by 


Google 


322  cmcAQO  building  &  mfg.  co.  t?.  butler.         Q39 

Code,  §  6836.  But  before  a  paper  purporting  to  have  been  signed 
by  one  can  be  admitted  in  evidence,  the  purpose  of  tendering 
which  paper  is  a  comparison  by  the  jury  of  the  signature  thereto 
with  the  signature  to  another  paper  sued  upon,  and  to  which  a 
plea  of  non  est  factum  has  been  filed,  it  is  necessary  that  the 
signature  to  the  former  paper  shall  be  legally  proved  or  acknowl- 
edged to  be  genuine.  McVicker  v.  ConJcle,  96  Ga.  584  (24  S.  E. 
23). 

4.  Complaint  is  made  that  the  court  erred  in  admitting  the 
testimony  of  A.  S.  Mosely,  one  of  the  defendants,  to  the  effect 
that  Moore,  the  plaintiff's  agent,  who  procured  the  name  of  the 
witness  to  the  contract  sued  on,  represented  to  Mosely  that  the 
creamery  would  take  out  the  onion  and  bitter-weed  taste  from  the 
milk  and  butter  treated  by  the  creamery.  The  objection  is  that  this 
was  extraneous  parol  evidence  tending  to  add  to,  vary,  and  con- 
tradict the  tenlis  of  a  written  contract.  The  general  rule  is  tiiat 
parol  contemporaneous  evidence  is  not  admissible  to  vary  or  change 
the  terms  of  a  valid  written  contract  Civil  Code,  §  5788.  If  the 
defendants  signed  the  contract  sued  on,  the  rule  invoked  would 
apply.  But  they  deny  signing  it.  They  insist  that  there  is  no 
contract,  and  that  what  purports  to  be  such  was  procured  through 
the  fraudulent  representations  of  the  plaintiffs  agent.  That  is 
the  issue  in  the  case.  If  they  only  signed  a  blank  sheet  of  paper, 
as  they  allege,  instead  of  signing  a  written  and  printed  contract, 
they  are  not  liable  on  it;  and  the  evidence  tending  to  prove  this 
wa^  admissible.  Under  the  allegations  contained  in  the  defendants' 
answer,  we  think  the  evidence  was  admissible.  See  Civil  Code, 
§  5790. 

5.  Error  is  assigned  because  the  court  admitted,  over  objection, 
the  testimony  of  6.  S.  Miles,  one  of  the  defendants,  which  was  in 
substance  that  the  firm  of  Miles,  Ellard  &  Buarks  had  agreed 
among  themselves  that  they  did  not  want  any  stock  in  the  creamery. 
The  objection  is  that  the  agreement  was  a  private  one  between  the 
partners  of  this  firm,  and  could  not  bind  the  plaintiff.  The  evi- 
dence was  admissible  as  showing  that  the  firm  name  was  not  au- 
thorized on  the  alleged  contract,  and  that  the  firm  would  not  be 
bound  by  the  signature  of  the  firm  to  a  contract  made  by  one 
member  of  the  firm  not  authorized  to  sign  the  firm  name  to  a 
matter  not  legitimately  connected  with  the  partnership.    It  did 
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not  appear  that  the  firm  had  authorized  or  ratified  the  signing  of 
the  firm  name  to  the  alleged  contract.  On  the  contrary,  the  testi- 
mony tended  to  show  that  it  was  not  authorized.  See  Civil  Code, 
§  3182. 

6.  The  following  evidence,  offered  by  the  plaintiff,  was  with- 
held from  the  jury :  "A  postal  card  acknowledged  by  J.  P.  McEae 
to  have  been  written  by  him,  postmarked  Greshamville.  Greene 
County,  Georgia,  and  addressed  to  D.  W.  Broadwater,  Greensboro, 
Ga.,  as  follows,  to  wit:  10/26/08.  Mr.  Broadwater,  Dear  Sir: 
My  wife  will  take  one  share  in  your  co-operative  creamery,  and 
pay  you  in  four  quarterly  notes  of  $25.00.  I  will  stand  by  her 
and  help  her  through.  If  this  suits,  you  can  put  down  one  share 
Mrs.  J.  P.  McRae.  If  this  doesn't  suit  all  right,  if  it  does  suit  let 
me  know.  Very  Ees.,  J.  P.  McRae.'^  It  is  insisted  that  this  postal 
card  should  have  been  admitted  in  evidence  to  show  why  the  name 
of  Mrs.  McRae  appeared  on  the  contract  as  a  subscriber.  The 
court  properly  excluded  this  testimony.  The  husband  would  have 
no  authority  to  sign  his  wife's  name  to  the  contract  or  authorize 
any  one  else  to  do  so,  in  the  absence  of  express  authority  given 
by  the  wife.  In  this  State  a  wife  is  a  feme  sole  as  to  her  separate 
estate,  and  no  one  can  bind  her  or  her  property  without  her  au- 
thority.   See  Civil  Code,  §§  3007,  3011. 

7.  Error  is  assigned  on  the  refusal  of  the  court  to  allow  the 
plaintifPs  attorneys  to  put  in  evidence  a  copy  of  a  notice,  and  to 
testify  in  connection  therewith  that  the  same  was  a  copy  of  a 
notice  sent-  to  each  defendant,  showing  that  the  attorneys  held  the 
claim  of  the  contract  sued  on  against  them  for  collection,  and  that 
none  of  the  defendants  except  S.  W.  Tappan  and  J.  L.  Harris 
came  to  see  the  attorneys,  or  made  any  response  to  the  notice,  until 
a  year  afterwards.  It  is  insisted  that  the  evidence  was  admissible 
as  tending  to  show  that  by  their  silence  the  defendants  admitted 
the  claim  held  against  them,  and  to  rebut  the  plea  of  non  est 
factum  made  a  year  later.  This  evidence  was  not  admissible  for 
this  purpose.  The  court  did  not  err,  therefore,  in  refusing  to 
allow  the  attorneys  for  the  plaintiff  to  put  in  evidence  a  copy  of 
the  notice,  etc. 

8.  The  following  certificate  and  receipt  was  admitted  in  evi- 
dence, and  later  in  the  trial  was  ruled  out,  to  wit:  "State  of 
Georgia,  30th  clay  of  December.     To  The  Chicago  Building  and 
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Manufacturing  Co.,  Chicago,  LI.  Gentlemen: — We,  the  under- 
signed executive  committee,  in  behalf  of  and  for  the  first  party  to 
the  contract  for  the  Butter  Factory  at  Greensboro,  County  of 
Greene,  State  of  Georgia,  do  hereby  certify  that  in  company  with 
your  special  agents,  Mr.  W.  B.  Wort,  have  examined  in  detail  the 
said  Butter  Factory  and  have  checked  off  the  specifications  and 
find  nothing  lacking  to  complete  the  same  according  to  said  eon- 
tract  and  specifications  aforesaid;  and  we  have  this  day  received 
the  keys  to  the  said  Factory.  Jas.  L.  Brown,  Chairman,  J.  R. 
Spinks,  B.  P.  Kimbrough,  T.  A.  Branch,  J.  A.  Cathey.*'  On  the 
back  of  said  certificate  the  following  is  written  in  ink:  "Accept- 
ance made  with  understanding  and  agreement  that  a  pasteurizer 
is  to  be  furnished  by  the  Chicago  Building  and  Manufacturing 
Co.,  at  once.  Said  pasteurizer  to  be  returned  to  said  Chicago  Bldg. 
&  Mfg.  Co.,  should  the  time  ever  come  when  it  is  not  used  by  the 
Creamery.'*  It  is  insisted  that  the  receipt  was  material  as  show- 
ing that  plaintiff  had  done  what  it  undertook  to  do  under  the 
contract,  and  that  the  plaintiff  had  the  right  to  have  the  written 
agreement  of  the  acceptance.  We  think  the  receipt  was  properly 
excluded  from  the  jury,  as  it  nowhere  connects  the  defendants 
with  the  acceptance,  nor  was  it  shown  that  the  committee  which 
signed  the  receipt  was  one  appointed  and  acting  under  authority 
of  the  contract. 

9.  Complaint  is  made  of  the  following  charge  of  the  court: 
"Where  you  find  there  is  a  conflict  in  the  evidence,  the  law  requires 
you  to  reconcile  that  conflict  without  imputing  wilful  perjur}-." 
It  is  contended  that  the  use  of  the  word  "requires"  is  erroneous, 
and  is  too  strong  a  word  to  use  in  that  connection.  We  think  that 
the  law  does  require  the  jury  to  reconcile  the  conflict  in  the  evi- 
dence without  imputing  perjury  to  any  witness;  but  as  the  court 
further  charged  the  jury  in  this  immediate  connection,  "If,  how- 
ever, you  find  a  confiict  in  the  evidence,  and  are  unable  to  reconcile 
it,  the  law  requires  that  you  take  the  entire  testimony,  search  it 
carefully  for  the  truth,  and  where  you  find  that  truth  to  be,  let 
that  establish  and  control  your  verdict,*'  taking  the  whole  charge 
on  this  question,  the  court  did  not  err  in  giving  the  instruction 
complained  of. 

10.  There  is  no  merit  in  the  other  assignments  of  error. 
Judgment  affirmed  in  part  and  reversed  in  part.     All  the  Justices 

concur. 
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EOLAND  V.  EOLAND  et  ah;  and  vice  versa. 

1.  Where  a  consent  decree  provided  that  a  tract  of  land  in  dispute  should 
belong  to  the  defendant  if  he  should  pay  to  the  plaintiff  a  specified  sum 
by  a  date  named,  that  if  he  should  fail  to  do  so  the  land  should  belong 
to  the  plaintiff,  and  that  time  was  of  the  essence  of  the  decree,  equity 
would  not  relieve  the  defendant,  or  one  who  claimed  to  have  purchased 
from  him  after  the  rendition  of  the  decree,  from  the  result  of  a  failure 
to  make  the  payment  or  a  tender  within  the  time  limited,  unless  fraud 
preventing  it,  or  some  other  sufficient  ground  of  equitable  relief,  were 
shown. 

2.  Where  such  a  consent  decree  provided  for  the  making  of  payment  to  the 
plaintiff  by  name,  and  was  signed  both  by  the  clients  and  their  at- 
torneys; and  where  it  was  agreed  and  understood  by  them  all,  outside 
of  the  face  of  the  decree,  that  such  payment  had  to  be  made  to  the 
plaintiff  in  person  and  not  to  the  attorneys  who  had  represented  such 
plaintiff;  and  where,  if  such  attorneys  would  otherwise  have  had  an 
implied  power  to  receive  the  money,  it  was  revoked,  a  tender  to  one  of 
them  would  not  answer  in  lieu  of  tender  or  payment  to  the  plaintiff  in 
person. 

3.  Where  the  decree  did  not  in  terms  provide  for  making  payment  to  the 
attorneys  of  the  plaintiff,  but  to  such  plaintiff  by  name,  and  the  ques- 
tion of  the  right  to  make  payment  or  tender  to  such  attorneys  depended 
on  their  general  or  implied  powers,  evidence  was  admissible  to  prove 
that  it  was  agreed  and  understood  by  both  clients  and  attorneys  that 
the  payment  should  be  made  to  the  plaintiff  personally  and  not  to  the 
attorneys,  and  that  any  authority  of  the  latter  to  receive  it  was  revoked 
with  their  consent.  Such  evidence  was  not  objectionable  on  the  groimd 
that  it  contradicted  the  decree. 

4.  If,  after  the  rendition  of  such  a  decree,  a  third  person  purchased  the 
land  from  the  defendant,  he  took  subject  to  the  conditions  of  the  decree; 
and  if  he  was  informed  of  the  want  of  authority  to  receive  the  money 
on  the  part  of  the  attorneys  who  had  represented  the  plaintiff,  in  ample 
time  to  have  made  a  payment  or  tender  to  the  plaintiff  personally,  but, 
instead  of  so  doing,  merely  caused  the  money  to  be  deposited  in  a  bank, 
subject  to  the  plaintiff's  order,  this  was  not  a  compliance  with  the 
decree. 

6.  Where  both  parties  introduced  evidence,  and  taken  as  a  whole  it  required 
a  verdict  for  the  defendants,  there  was  no  error  in  the  court's  directing 
such  a  verdict,  instead  of  directing  a  nonsuit  or  dismissal  ex  mero  motu. 

6.  The  judgment  complained  of  in  the  main  bill  of  exceptions  having  been 
affirmed,  the  cross-bill  of  exceptions  is  dismissed. 

Apbil  18,  1913.    Reheabino  denied  May  16,  1913. 

Equitable  petition.  Before  Judge  Thomas.  Colquitt  superior 
court.    April  3,  1912. 

Mrs.  Uretta  Boland  filed  her  equitable  petition,  seeking  to  cancel 
a  deed  which  she  made  to  her  husband.  A  demurrer  was  filed  to 
the  petition  on  certain  grounds.  It  was  overruled.  The  case  was 
brought  to  this  court  by  bill  of  exceptions,  assigning  error  upon  the 
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overruling  of  the  motion  and  striking  certain  parts  of  the  answer. 
The  judgment  was  reversed  as  to  some  of  the  rulings.  131  Go. 
579.  After  the  case  was  returned  to  the  trial  court,  a  settlement 
was  had,  and  on  April  4,  1910,  a  consent  decree  was  taken  cover- 
ing that  case,  and  also  a  petition  for  alimony  which  had  been  filed 
by  the  wife  against  the  husband.  It  contained  the  following  pro- 
visions :  "  (1)  Geo.  W.  Eoland  is  to  pay  to  his  wife,  TJretta  Boland, 
the  sum  of  $1,750.00  seventeen  hundred  and  fifty  dollars,  on  or 
before  Dec.  1,  1910,  witWt  interest.  (2)  6.  W.  Boland  is  to 
have  the  rents,  issues,  and  profits  of  said  land  for  the  year  1910, 
pay  the  taxes  on  same,  and  exercise  acts  of  ownership  over  it. 
(3)  The  sum  of  $1,750.00  is  to  be  in  bar  of  any  suit  for  alimony 
damages,  claims,  rents,  issues,  or  profits,  and  is  to  be  in  lieu  of  all 
claims  whatsoever,  in  law  or  equity,  which  the  wife  may  have 
against  the  husband,  6.  W.  Eoland,  in  the  future.  (4)  If  the 
said  G.  W.  Eoland  pays  the  said  $1,750.00  by  December  1st,  1910, 
then  the  title  to  the  said  lands  in  question  shall  vest  uncondi- 
tionally in  him;  but  if  he  does  not  pay  said  sum  of  $1,750.00  on 
or  by  that  time,  then  the  title  to  said  lands  shall  vest  in  the  wife, 
Uretta  Eoland,  time  being  of  the  essence  of  this  decree.  (5)  Geo. 
W.  Eoland  shall  pay  all  court  costs  in  these  two  cases.^*  The  con- 
sent to  this  decree  was  signed  by  Mrs.  Eoland  and  her  husband  in 
person  and  also  by  their  respective  attorneys. 

On  March  13,  1911,  J.  P.  Eoland  filed  his  equitable  petition 
against  Mrs.  TJretta  Eoland,  Benjamin  A.  Tucker,  Zachie  Whit- 
field, lola  B.  Morrison,  and  E.  M.  Morrison  as  administrators  of 
the  estate  of  John  Morrison,  alleging  in  substance  as  follows :  At 
the  date  of  the  consent  decree  the  land  was  reasonably  worth 
from  $3,500  to  $4,000,  and  it  was  not  contemplated  that  Geo.  W. 
Eoland,  the  defendant  therein,  would  fail  to  make  the  payment  of 
$1,750  to  his  wife  and  thus  lose  the  property.  George  W.  Boland 
was  at  the  date  of  the  decree,  and  still  is,  a  resident  of  Florida, 
and  is  the  brother  of  the  present  plaintiff.  Shortly  after  the  date 
of  the  decree  George  W.  Eoland  began  negotiations  with  the  plain- 
tiff looking  to  the  sale  of  the  lands  to  the  latter  and  the  raising 
of  the  amount  necessary  to  make  the  payment  to  his  wife  in  com- 
pliance with  the  decree.  Finally  the  present  plaintiff  bought  the 
land  from  his  brother,  paying  therefor  the  sum  of  $3,000,  and,  for 
the  purpose  of  perfecting  the  title,  at  the  instance  of  George  W. 
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Eoland  placed  on  deposit  to  the  credit  of  Mrs.  Roland  in  the 
Citizens  Bank  of  Moultrie  the  sum  of  $1,750.00,  the  whereabouts 
of  Mrs.  Eoland  being  unknown  to  this  plaintiff  or  to  Q.  W.  Roland 
at  the  time  of  the  deposit,  which  was  October  22,  1910.  On  that 
day  this  plaintiff  and  G.  W.  Roland  paid  to  the  clerk  of  the  court 
the  costs  due  under  the  decree,  and  6.  W.  Roland  executed  to  this 
plaintiff  a  warranty  deed  to  the  land,  and  the  latter,  shortly  there- 
after, went  into  possession.  This  plaintiff  did  not  know  then  or 
thereafter  the  place  of  residence  of  Mrs.  Roland,  and  he  charges 
that  she  concealed  herself  so  that  actual  tender  of  the  money  fixed 
by  the  decree  could  not  be  made  to  her  before  the  expiration  of  the 
date  of  payment  therein  named ;  and  he  also  charges  that  she  knew 
of  the  deposit  in  the  bank  long  before  December  1.  On  December 
2,  she  appeared  in  Moultrie,  and  was  immediately  tendered  the 
money,  which  she  refused.  On  that  day  she  executed  a  warranty 
deed  to  Tucker  for  the  recited  consideration  of  $2,760.  On  the 
same  day.  Tucker,  for  the  purpose  of  obtaining  money  to  pay  for 
the  lands,  executed  to  the  Morrisons,  as  administrators,  a  security 
deed.  On  the  next  day  Tucker  executed  to  Zachie  Whitfield  a  war- 
ranty deed  for  the  recited  consideration  of  $3,000.  The  plaintift 
charges  that  each  of  these  parties  took  with  notice  of  his  rights 
and  of  the  facts  above  stated.  On  December  5,  Mrs.  Roland  pro- 
cured from  the  judge  of  the  superior  court  an  order  for  a  writ  of 
possession,  and  under  it  this  plaintiff  was  evicted  and  Zachie  Whit- 
field entered  into  possession.  The  plaintiff  has  frequently  asked 
Mrs.  Roland  and  her  attorneys  to  take  possession  of  the  deposit  in 
the  bank  and  to  cause  possession  of  the  land  to  be  surrendered  to 
him.  The  prayers  were,  for  a  cancellation  of  the  deeds  from  Mr?. 
Roland  to  Tucker,  from  Tucker  to  the  Morrisons  as  administrators, 
and  from  Tucker  to  Zachie  Whitfield ;  for  receiver  and  injunction ; 
for  the  setting  aside  of  the  writ  of  possession  and  the  order  on 
which  it  was  based,  and  the  restoration  of  possession  to  the  plain- 
tiff; and  for  general  relief  and  process. 

In  her  answer,  Mrs.  Roland  denied  any  knowledge  of  the  trans- 
actions between  her  husband  and  his  brother,  or  that  any  money 
had  ever  been  tendered  to  her  under  the  consent  decree.  She  also 
denied  having  concealed  herself,  but  alleged  that  she  had  con- 
tinuously lived  "in  and  around"  the  county  where  the  suit  was 
brought,  either  at  the  home  of  her  mother  or  with  her  brothers  and 
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sisters^  having  nowhere  else  to  go  after  her  husband  deserted  her. 
She  further  denied  that  she  knew  anything  about  any  deposit  in  the 
Citizens  Bank  for  her  until  after  December  1,  1910,  but  alleged 
that  the  oflBcers  of  the  bank  informed  her,  on  December  2,  that 
the  sum  of  $1,750  was  deposited  in  the  bank  for  her,  provided  she 
would  make  a  deed  to  the  property  in  question,  which  she  refused 
to  do.  She  admitted  selling  and  conveying  the  land  to  Tucker 
on  December  2,  but  alleged  that  the  land  belonged  to  her,  that  the 
decree  had  not  been  complied  with,  and  that  she  had  a  perfect 
right  to  sell  the  property. 

The  other  defendants  denied  any  knowledge  or  notice  of  any 
claim  on  the  part  of  J.  P.  Boland,  the  present  plaintiff,  and  alleged 
that  the  sale  by  Mrs.  Eoland  to  Tucker  on  December  2,  after  the 
time  for  payment  under  the  consent  decree  had  elapsed  without 
payment  being  made,  was  bona  fide  and  for  value,  as  was  also  the 
deed  made  by  him  to  secure  money  with  which  to  make  the  pay- 
ment, and  the  sale  by  him  on  the  next  day. 

By  amendment  the  plaintiff  alleged  a  tender  to  the  attorneys  of 
record  of  Mrs.  Uretta  Eoland  prior  to  December  1,  1910,  and  also 
a  tender  to  her  brother,  who  was  alleged  to  be  her  agent,  and  a 
refusal  of  each  tender. 

As  to  some  minor  details  there  was  conflict  in  the  evidence ;  but 
taking  it  as  to  such  matters  most  strongly  in  favor  of  the  plaintiff, 
it  showed  the  following  facts:  At  the  time  when  the  settlement 
was  made  and  the  consent  decree  was  taken,  Mrs.  Boland  hesi- 
tated about  agreeing,  and  stated  that  she  was  not  willing  for  the 
money  to  be  paid  to  any  one  but  herself.  Both  she  and  her  hus- 
band and  the  attorneys  representing  them  agreed  to  this,  and  she 
was  informed  that  unless  the  money  was  paid  to  her  by  December 
1,  the  land  would  be  hers.  There  had  been  some  discussion  about 
writing  the  decree  so  that  payment  could  be  made  to  her  or  her 
attorneys,  but,  after  her  statement  set  out  above,  the  decree  was 
drawn  with  the  provision  that  Eoland  should  pay  the  money  to  his 
wife.  The  attorney  who  represented  her  in  the  transaction  testi- 
fied: "That  was  the  absolute  agreement.  She  withdrew  my  au- 
thority, if  I  ever  had  any,  to  receive  the  money.  .  .  I  had  no 
authority  from  the  signing  of  the  decree  to  accept  the  money  or 
sell  the  land  in  any  way.  .  .  She  was  to  take  the  money  in 
hand,  and  I  run  the  risk  of  getting  my  fee.    I  could  file  a  lien 
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on  the  place.  In  fact  she  wouldn't  consent  to  it  any  other  way/^ 
On  October  22,  George  W.  Eoland,  the  defendant  in  the  former 
proceeding,  went  to  Moultrie  to  close  up  a  purchase  of  the  land  by 
his  brother  from  him.  They  went  to  a  person  who  appears  to 
have  been  an  ofiRcer  of  the  bank,  and  J.  P.  Roland  stated  that  his^ 
brother  wished  to  leave  on  a  train  which  departed  in  a  short  time, 
and  asked  the  official  to  assist  him  in  winding  up  the  matter.  The 
attention  of  such  official  was  called  to  the  decree  which  had  been 
rendered.  He  inquired  where  Mrs.  Eoland  was,  and  they  told  him 
they  did  not  know.  He  then  inquired  who  were  her  attorneys, 
and  was  told  that  they  were  Messrs.  Shipp  &  Kline.  He  said 
that,  according  to  his  understanding,  they  could  receive  the  money. 
So  they,  or  George  W.  Eoland,  asked  him  to  go  and  pay  it  to  the 
attorneys.  He  went  to  the  ofiBce  of  the  attorneys  named,  and  said 
to  .Mr.  Shipp  that  he  supposed  the  latter  represented  the  case 
(naming  the  case  in  which  the  decree  had  been  rendered),  and 
the  attorney  said  he  did.  The  bank  oflScial  stated  that  there  was 
a  trade  made  and  the  money  was  ready  and  he  wanted  to  pay  the 
attorney  the  amount  specified  in  the  decree.  Arrangements  had 
been  made  by  which  the  money  was  ready  to  be  paid.  Mr.  Shipp 
replied  that  he  was  not  authorized  to  receive  it,  and  that  no  one 
was  so  authorized  except  Mrs.  Eoland.  The  ofiBcer  replied  that  he 
was  a  little  surprised,  that  he  thought,  in  a  legal  sense,  one's  at- 
torneys were  the  same  as  himself  and  could  receive  the  money.  He 
then  went  back  and  conferred  with  the  Eolands;  and  the  three 
decided  that  the  next  nearest  thing  to  paying  it  to  her  was  to  put 
it  in  her  name  on  deposit,  and  that  was  agreed  upon  and  done. 
There  was  no  evidence  of  any  tender  to  Mrs.  Eoland  on  or  before 
December  1,  nor  even  to  the  attorney  except  as  above  stated.  Nor 
was  there  any  evidence  of  any  inquiry  made  as  to  her  whereabouts 
from  the  attorneys,  nor  that  she  could  not  have  readily  been  found. 
The  only  evidence  tending  in  that  direction  was  a  statement  on  the 
part  of  J.  P.  Eoland,  that  "I  knew  her  [during]  the  months  of 
November  and  December,  1910,  but  did  not  know  where  she  lived 
at  that  time.  I  did  make  an  inquiry  to  find  out.''  What  inquiry 
he  made,  or  from  whom,  or  when,  or  what  diflSculty  there  was  in 
ascertaining  her  whereabouts,  did  not  appear.  George  W.  Eoland 
left  his  wife,  and  she  went  to  live  with  her  mother.  She  did  not 
leave  the  county,  or  conceal  herself,  or  do  anything  else  to  prevent 
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payment  under  the  decree.  Some  time  during  the  fall  she  heard  in 
a  casual  way  that  "they"  claimed  to  have  money  deposited  to  her 
credit  in  the  bank  of  Moultrie,  but  no  tender  was  made  to  her, 
nor  did  they  ever  tell  her  that  they  had  money  in  the  bank  for  her. 
Sthe  "just  heard  it  lik^  you  would  anything  in  the  country.'*  On 
December  1,  she  was  in  Moultrie  and  spent  the  day  there.  She  met 
the  attorney  who  had  represented  her  husband  in  the  litigation, 
and  asked  if  he  was  ready  for  a  settlement,  but  was  informed 
that  her  husband  had  left  town  some  days  previously,  and  that  the 
attorney  did  not  know  where  he  had  gone.  No  tender  was  made 
to  her,  and  nothing  said  to  her  about  any  money  being  in  bank 
for  her.  On  the  second  of  December  she  again  went  to  Moultrie 
and  remained  several  days,  during  which  time  she  conveyed  the 
property  to  Tucker.  The  attorney  who  had  represented  the  hus- 
band of  Mrs.  Eoland  in  the  previous  litigation  testified  that  he 
had  endeavored  to  assist  his  client  in  raising  money  with  which  to 
pay  the  amount  stated  in  the  decree,  but  that  the  latter  had  gone 
to  Florida  without  paying  the  attorney  his  fee,  and  the  attorney 
did  not  know  where  he  was,  nor  did  he  know  anything  of  any 
deposit  of  money  in  the  bank  for  Mrs.  Boland  until  after  December 
1.  There  was  some  difference  among  the  witnesses  as  to  the  amount 
of  this  attomey^s  fee,  and  as  to  the  statements  of  the  witness  in 
regard  to  it.  There  was  some  evidence  tending  to  show  that  the 
oflBcer  of  the  bank  was  absent  from  Moultrie  just  before  December 
1,  and  returned  late  on  the  evening  of  that  day.  There  was  other 
evidence  which  it  is  unnecessary  to  state  in  detail. 

At  the  close  of  the  evidence,  on  motion,  the  judge  directed  a 
verdict  in  favor  of  the  defendants,  and  the  plaintiff  excepted.  The 
defendants  filed  a  cross-bill  of  exceptions,  assigning  error  on  the 
overruling  of  certain  demurrers. 

James  Humphreys,  W,  A.  Covington,  and  Pope  &  Bennet,  for 
plaintiff.    Shipp  &  Kline,  for  defendants. 

Lumpkin,  J.     (After  stating  the  foregoing  facts.) 

1.  The  consent  decree  required  the  husband  to  pay  to  his  wife 
$1,750  on  or  before  December  1,  1910,  in  order  for  the  title  to 
vest  in  him,  and  provided  that  if  he  did  not  make  such  pajrment 
by  that  time  the  title  should  vest  in  the  wife.  Time  was  expressly 
declared  to  be  of  the  essence  of  the  decree.  He  did  not  make  the 
payment  to  his  wife  within  the  time  specified,  nor  did  he  or  any 
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person  for  him  make  any  tender  to  her.  The  evidence  entirely 
failed  to  show  any  concealment  of  herself  by  the  wife.  Her  hus- 
band having  left  her,  she  lived  with  her  mother  and  kindred,  but 
remained  in  the  county  from  April  4,  the  date  of  the  decree,  until 
after  the  first  of  December.  No  reason  is  shown  why  she  could  not 
have  been  found  at  any  time  between  those  dates.  When  the  con- 
sent decree  was  taken,  it  was  expressly  agreed  and  understood  by 
the  parties  and  their  attorneys  that  tjie  payment  must  be  made  to 
the  wife  in  person.  The  attorney  who  had  represented  her  signed 
the  agreement  to  the  decree  along  with  her,  and  testified  that  his 
power  to  receive  the  money  was  revoked,  if  he  ever  had  any  such 
authority.  The  only  eflEort  shown  to  pay  or  tender  the  money  was 
a  conversation  between  a  bank  oflBcial  (with  whom  arrangements 
had  been  made  in  regard  to  the  money  by  the  husband  and  his 
brother  as  the  purchaser  from  him)  and  the  attorney  who  had 
represented  the  wife  in  taking  the  decree.  This  occurred  on  Octo- 
ber 22,  and  the  attorney  expressly  informed  the  officer  that  he  did 
not  have  authority  to  receive  the  money,  nor  did  any  one  else 
except  the  wife.  Thus,  after  both  the  husband  and  his  brother, 
who  was  purchasing  from  him,  had  been  notified  by  the  attorney 
of  his  lack  of  authority,  no  further  effort  was  shown  to  pay  or 
tender  it  within  the  time  limited  by  the  decree,  except  to  deposit 
it  in  the  bank  for  the  wife.  Of  course  this  was  neither  payment 
nor  tender  to  her.  Time  being  of  the  essence  of  the  consent 
decree,  equity  would  not  relieve  the  husband,  or  one  claiming  as 
a  purchaser  from  him,  after  the  rendition  of  such  decree,  from 
making  payment  within  the  time  limited  thereby,  unless  he  were 
prevented  from  so  doing  by  fraud,  or  for  other  sufficient  reason. 

2.  Unless  the  conversation  between  the  bank  official  and  the 
attorney  who  had  represented  Mrs.  Eoland,  the  wife,  in  obtaining 
the  consent  decree  amounted  to  a  tender  binding  on  the  wife,  there 
was  nothing  showing  any  compliance  with  the  decree  on  the  part 
of  the  husband,  or  anything  excusing  compliance  within  the  time 
fixed  by  it 

At  common  law  an  attorney's  employment  was  generally  held  tc 
end  with  the  entry  of  judgment  for  or  against  his  client,  unless 
there  was  some  additional  agreement  or  circumstance  continuing 
the  relation  or  prolonging  the  authority.  This  general  rule  has 
been  much  modified.    4  Cyc.  940  (c),  952  (D).    As  early  as  1791, 
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the  Court  of  Appeals  of  Virginia  held,  in  Hudson  v.  Johnson,  1 
Wash.  (Va.)  10,  that,  in  general,  payment  to  an  attorney  at  law 
who  had  prosecuted  an  action  on  a  specialty  was  good,  "on  the 
custom  of  the  country,  particularly  if  he  have  possession  of  the 
specialty;"  though  it  was  added  that  "under  particular  circum- 
stances this  rule  might  not  apply,  as  if  notice  were  given  that  no 
such  power  was  vested  in  the  attorney/*  In  2  Greenleaf  on  Evi- 
dence, §  518,  the  same  rule,  is  announced,  hut  it  is  added  that 
"Proof  of  payment  made  to  the  attorney  after  his  authority  has 
been  revoked  will  not  discharge  the  liability  of  the  party  paying.'* 
In  3  Am.  &  Eng.  Enc.  Law  (2d  ed.),  365,  the  rule  is  thus  stated: 
"It  is  always  an  implied  power  of  an  attorney  to  receive  payment 
of  a  claim  intrusted  to  him  for  collection;  a  payment  to  him,  while 
his  authority  is  unrevoked,  is  therefore  binding  on  his  client  unless 
it  affirmatively  appears  that  the  party  making  the  pajrment  has 
actual  notice  of  his  want  of  authority.**  And  on  page  367  it  is 
stated  that  "A  revocation  of  the  attorney's  authority,  after  judg- 
ment has  been  rendered  but  before  payment,  or  an  assignment  of 
the  judgment,  will  not  affect  the  debtor  paying  to  the  attorney 
in  good  faith  relying  on  his  authority  to  receive  the  payment, 
unless  it  appears  that  the  debtor  had  notice  of  the  revocation  or 
was  chargeable  with  such  notice.*'  See  also  Yoakum  t;.  Tilden,  3 
W.  Va.  167  (100  Am.  D.  738) ;  Euckman  v.  Alwood,  44  111.  183. 
In  Erwin  v.  Blake,  8  Peters,  18  (11  Curt.  8,  8  L.  ed.  852),  Mr. 
Justice  Story  said  that  where  an  attorney  obtained  a  judgment 
and  execution  for  his  client,  and  levied  on  and  caused  to  be  sold 
property,  which  was  bid  in  by  his  client,  and  where  the  judgment 
debtor  had  a  right  to  redeem  the  property  within  a  particular 
period  of  time,  by  payment  of  the  amount  to  the  judgment  cred- 
itor, there  was  strong  reason  to  contend  that  the  attorney  was  im- 
pliedly authorized  to  receive  the  amount,  and  thus  indirectly  to 
discharge  the  lien  on  the  land;  at  least,  if  this  was  the  common 
course  of  practice  in  the  State  where  the  transaction  occurred. 
But  it  was  said  that  it  waa  not  necessary  to  rely  on  that  ground. 
See  also  Gray  v,  Wass,  1  Greenl.  257.  On  the  other  hand.  In  re 
Grundysen,  53  Minn.  346  (55  N.  W.  657),  it  was  said  that  &e 
mere  employment  of  an  attorney  to  foreclose  a  mortgage  does  not 
give  him  authority  to  receive  from  the  sheriff  money  paid  after 
foreclosure,  to  redeem  the  property  from  a  sale  to  the  mortgagee. 
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In  this  State  a  recovery  of  a  judgment  for  money  impliedly 
authorizes  the  attorney  to  collect  it.  Under  the  statute  which  gives 
to  an  attorney  a  lien  upon  suits  and  judgments  (Civil  Code, 
§  3364),  a  client  can  not  arbitrarily  take  from  an  attorney  the 
right  to  enforce  a  judgment,  without  his  consent,  and  so  a$  to 
destroy  his  lien  for  an  unpaid  fee.  But  an  attorney  is  not  obliged 
to  insist  upon  his  lien  or  his  right  to  collect  the  judgment  or 
execution.  He  may  waive  it  or  submit  to  a  discharge.  One  who 
pays  to  the  attorney  of  record  the  amount  of  the  judgment  or 
execution  without  notice  of  any  termination  of  his  authority  may 
well  be  relieved  from  further  liability  to  the  client.  But  if  the 
attorney  and  client  agree  upon  a  discharge  or  a  termination  of  his 
authority,  and  the  judgment  debtor  is  notified  thereof,  he  can 
not  insist  upon  the  right  of  the  attorney  to  assert  his  lien  or  to 
refuse  to  have  his  authority  revoked.  A  case  might  occur  where 
the  question  would  arise  whether  such  revocation  of  authority  was 
a  mere  trick  or  device  to  prevent  payment  withili  the  limited 
time;  but  the  evidence  presents  no  such  situation  here.  It  shows 
that  all  parties  agreed  and  understood  when  the  decree  was  taken 
that  the  payment  was  to  be  made  to  the  client  herself,  and  not  to 
her  attorney,  and  that  his  authority  (if  the  decree  in  question 
falls  within  the  general  rule  of  the  power  of  an  attorney  to  collect) 
was  revoked.  It  is  not  clear  that  the  brother  of  the  defendant  in 
the  former  proceeding  was  not  fully  apprised  of  the  situation 
throughout ;  but  if  not,  he  was  informed  of  it  on  October  22,  more 
than  a  month  before  the  time  for  payment  had  elapsed.  Under 
such  circumstances,  if  the  conversation  between  the  official  of  the 
bank  and  the  attorney  who  had  represented  the  wife  in  obtaining 
the  consent  decree  had  amounted  to  a  tender  to  such  attorney,  it 
would  not  have  taken  the  place  of  a  tender  or  payment  to  the  wife. 
Moreover,  if  it  had  been  desired  to  insist  that  it  was  the  right  and 
duty  of  the  attorney  to  receive  the  money,  in  spite  of  his  declara- 
tion that  he  was  without  authority  to  do  so,  and  that  a  tender  could 
be  made  to  him,  it  would  seem  that  an  actual  tender  to  him  should 
have  been  made,  and  not  a  mere  deposit  of  the  money  in  bank. 

3.    Error  was  assigned  on  the  admission  of  evidence  to  the  effect 

that  it  was  understood  and  agreed  by  both  the  attorneys  and  clients 

that  payment  should  be  made  only  to  the  wife  and  not  to  the 

attorney,  and  that  the  latter  was  not  authorized  to  receive  pay- 

53 


Digitized  by 


Google 


834  ROLAND  r.  ROLAND.  /  J39 

nient  The  ground  of  objection  stated  in  the  bill  of  exceptions 
was  that  this  evidence  was  irrelevant.  We  think  it  was  relevant. 
The  ground  of  objection  argued  was  that  this  was  an  effort  to 
modify  or  change  a  consent  decree  by  parol  evidence.  This  argu- 
ment rested  upon  a  misconception  of  the  basis  of  the  relevancy  of 
the  evidence.  The  decree  did  not  in  terms  authorize  payment  to 
the  attorney  of  the  wife,  but  to  her.  It  declared  that  title  should 
be  vested  in  the  husband  if  he  should  pay  a  certain  sum  to  the 
wife  on  or  before  a  fixed  day.  If  this  should  be  treated  as  in  the 
nature  of  a  decree  for  the  recovery  of  money,  the  attorney's  right 
to  collect  would  not  arise  from  the  words  of  the.  decree,  but  from 
the  general  or  implied  authority  of  an  attorney.  Such  authority 
could  be  modified  or  withdrawn  by  an  agreement  to  which  the 
parties  and  attorneys  assented.  The  evidence  did  not  conflict  with 
the  decree,  but  showed  a  withdrawal  or  negation  of  any  implied 
authority  on  the  part  of  the  attorney  to  proceed  further,  after  its 
rendition. 

4.  The  purchaser  contracted  with  full  knowledge  of  the  decree 
and  subject  to  its  terms.  The  husband  had  no  power  to  change 
those  terms  by  a  conveyance  to  his  brother.  The  brother  alleged 
that  he  had  no  notice  of  want  of  authority  on  the  part  of  the 
attorney  to  receive  the  money,  and  thus  sought  to  excuse  a  tender 
to  the  client.  He  failed  to  show  this ;  but,  on  the  contrary,  proved 
that,  at  least  on  October  22,  he  had  actual  notice  that  the  attorney 
asserted  his  want  of  authority;  and  that  the  money  was  deposited 
in  a  bank  where  it  lay  until  December  2. 

When  the  case  between  the  husband  and  wife  was  before  this 
court  on  the  question  raised  by  demurrer,  it  was  remarked  by  the 
writer  of  the  opinion  that  "the  diflBculty  with  the  petition  is  that 
it  prays  too  much  and  alleges  too  little.'*  In  the  present  case  this 
statement  may  well  be  paraphrased,  and  it  may  be  said  of  the 
plaintiff  that  his  trouble  was  that  he  alleged  too  much  and  proved 
too  little. 

6.  Both  sides  introduced  evidence.  There  was  no  motion  for 
a  nonsuit  or  for  a  dismissal.  The  evidence  as  a  whole  required  a 
verdict  for  the  defendant,  and  it  was  not  error  for  the  presiding 
judge  to  so  affirmatively  instruct  the  jury,  instead  of  granting  a 
nonsuit  ex  mero  motu- 
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6.  The  judgment  complained  of  in  the  main  bill  of  exceptions 
having  been  affirmed^  the  cross-bill  of  exceptions  is  dismissed. 

Judgment  affirmed  on  the  main  bill  of  exceptions.  Cross^bill  of 
exceptions  dismissed.    All  the  Justices  concur. 


Iia)EPENDENT    ORDEE   OP   GOOD    SAMARITANS   AND 
DAUGHTERS  OF  SAMARIA  et  al.  v.  MACK  et  al. 

1.  Where,  under  the  act  of  1909  (Civil  Code,  §§  1993,  1994),  an  equitable 
petition  was  filed  by  two  benevolent  organizations,  operating  under 
charters,  against  another  organization  of  like  character,  seeking  to 
enjoin  the  latter  from  obtaining  a  charter  from  the  superior  court,  and 
from  the  use  of  a  name  which  is  colorable  and  of  a  character  imitative 
of  the  distinctive  and  principal  words  in  the  name  of  the  plaintiffs' 
organizations  and  charters,  and  on  the  trial  at  the  interlocutory  hearing 
there  was  evidence  tending  to  show  that  the  chapter  of  one  of  the  plain- 
tiffs had  expired  by  lapse  of  time,  and  the  other  was  antedated  by  the 
charters  of  at  least  two  other  similar  organizations  not  parties  to  the 
suit,  which  were  chartered  and  operating  in  this  State  also  under  the 
distinctive  words  as  a  part  of  their  names,  as  used  by  the  plaintiffs,  at 
the  time  of  the  filing  of  the  petition  for  injunction,  the  judge  did  not 
err  in  refusing  to  grant  the  interlocutory  injunction  prayed  for. 

2.  In  such  a  case,  the  burden  is  upon  the  plaintiffs'  organizations  asserting 
the  right  to  the  exclusive  use  of  the  distinctive  name  or  words  in  ques- 
tion to  show  that  such  is  the  case.  And  it  is  not  necessary  that  the 
organization  actually  entitled  to  the  exclusive  use  of  the  name  in  ques- 
tion shall  be  a  party  litigant. 

May  13,  1913. 

Petition  for  injunction.  Before  Judge  Brand.  Clarke  superior 
court.    November  22,  1912. 

The  "State  Grand  Lodge  No.  7  Independent  Order  of  Qooi 
Samaritans  and  Daughters  of  Samaria'^  and  the  "Independent  Or- 
der of  Good  Samaritans  and  Daughters  of  Samaria,  United  States 
of  America,^'  filed  their  joint  equitable  petition  for  injunction, 
etc.,  against  the  "Benevolent  Order  of  Good  Samaritans,'*  and 
made  substantially  the  following  case:  One  of  the  plaintiffs,  the 
Independent  Order  of  Good  Samaritans  and  Daughters  of  Sama- 
ria, United  States  of  America,  was  incorporated  under  and  by 
virtue  of  a  general  act  of  Congress  of  May  5,  1870,  filing  tbe 
articles  of  incorporation  on  April  24,  1872,  in  the  District  of  Co- 
lumbia, and  was  duly  organized  as  provided  by  law,  and  has  since 
been  using  the  above  name  continuously;  the  chief  aim  and  object 
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of  this  incorporation,  as  stated  in  its  articles,  being  "to  receive  and 
carry  forward  the  cause  of  temperance  and  benevolence  in  such  a 
complete  and  eflfectual  manner  that  all  may  receive  and  enjoy  its 
healing  influences ;  to  provide  for  the  sick  and  distressed,  the  widow 
and  the  orphan  in  their  affliction;  to  elevate  the  living  and  bury 
the  dead  of  the  Society;  and  generally,  by  love  seeking,  may 
spread  the  principles  of  Love,  Purity,  Truth,  and  Humanity 
throughout  the  Globe/'  This  plaintiff  was  rechartered  on  the  24th 
day  of  April,  1892.  The  other  plaintiff,  the  State  Grand  Lodge 
No.  7  Independent  Order  of  Good  Samaritans  and  Daughters  of 
Samaria,  was  chartered  and  incorporated  under  the  laws  of  Georgia 
in  the  fall  of  1908  by  the  superior  court  of  Clarke  county,  and 
under  and  by  authority  of  the  Supreme  Grand  Lodge,  having  ap- 
plied for  and  obtained  its  charter  by  permission  and  under  the 
authority  of  the  Supreme  Grand  Lodge.  Prior  to  obtaining  the 
last-named  incorporation  it  had  been  operating  under  the  juris- 
diction and  dispensation  of  the  State  Grand  Lodge  of  South  Car- 
olina. The  objects  of  this  lodge  are  the  same  as  those  of  the  parent 
lodge  organized  in  the  District  of  Columbia.  The  membership  of 
these  organizations  is  composed  entirely  of  colored  people,  both 
men  and  women.  The  organization  is  generally  known  and  called 
the  "Good  Samaritans.'*  There  are  10,000  members  in  the  State 
of  Georgia,  and  some  100,000  or  more  in  the  United  States.  It  is 
a  fraternal  and  benevolent  order,  with  a  ritualistic  form  of  pro- 
cedure, and  is  very  favorably  known  by  the  colored  people,  etc. 
James  Mack  and  the  other  defendants  against  whom  the  injunction 
was  prayed  applied  to  Clarke  superior  court  for  a  charter  under 
the  name  of  "Benevolent  Order  of  Good  Samaritans.**  It  is 
averred  that  the  defendants  have  combined  and  conspired  among 
themselves  to  form  another  association  under  the  above  name,  and 
that  the  name  is  colorable  and  imitative  of  the  character  of  the 
name  that  "controls  and  the  uses  made"  of  the  name  by  the  plain- 
tiffs, and  is  an  infringement  upon  the  corporate  and  trade  name 
of  the  plaintiffs*  associations,  and  would  create  great  confusion  and 
injury  to  plaintiffs*  order,  which  is  composed  exclusively  of  colored 
people,  many  of  whom  are  ignorant  and  illiterate  and  will  not  read- 
ily be  able  to  distinguish  the  technical  differences  between  names, 
and  more  particularly  in  view  of  the  fact  that  plaintifb'  associa- 
tions are  generally  known  among  their  members  and  by  the  public 
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as  "Good  Samaritans/^  If  defendants'  association  is  allowed  to  be 
chartered  and  to  carry  on  its  business  as  advertised,  it  will  be 
known,  as  intended  to  be  known,  as  "Good  Samaritans,^'  the  words 
"Good  Samaritans"  being  the  principal  and  distinctive  words  in 
the  title,  little  attention  being  paid  to  the  prefixes  and  snflBxes. 
With  this  end  in  view  some  of  the  defendants,  who  are  largely  dis- 
satisfied members  of  plaintiffs'  subordinate  lodges,  are  already 
seeking  to  dissatisfy  not  only  the  members  of  plaintiffs'  associa- 
tions, but  whole  lodges,  and  are  trying  to  induce  them  to  attempt 
to  withdraw  from  the  plaintiffs'  associations  and  to  secede  and  join 
defendants  in  their  illegal  and  fraudulent  scheme  to  disrupt  and 
injure  plaintiffs.  Under  the  plaintiffs'  articles  of  incorporation 
the  principal  and  distinctive  words  are  "Good  Samaritans;"  by 
judicious,  just,  and  fair  administration  of  the  affairs  of  the  asso- 
ciations very  considerable  property,  real  and  personal,  has  been 
acquired,  of  the  value  of  thousands  of  dollars;  and  if  defendants 
are  allowed  to  proceed,  it  would  greatly  injure  and  have  a  tendency 
to  mislead  and  deceive  the  public  and  the  members  of  plaintiffs' 
associations,  etc.  The  prayer  was,  that  the  defendants  be  restrained 
and  enjoined  from  proceeding  further  with  the  application  for 
charter  under  the  name  of  "Benevolent  Order  ^of  Good  Samari- 
tans," or  under  any  similar  name  and  style  which  would  be  imita- 
tive or  colorable  of  the  name  of  plaintife'  associations,  and  from 
attempting  to  organize  under  said  name  or  any  similar  name, 
whether  under  the  charter  applied  for  or  not,  or  from  attempting 
to  dissatisfy  or  interfere  with  plaintiffs'  subordinate  lodges  or  the 
members  thereof,  or  with  the  business  of  plaintiffs'  associations. 

The  defendants  in  their  answer  admit  seeking  incorporation,  but 
deny  the  other  material  allegations  in  the  petition,  and,  answering 
specially,  in  substance  say:  that  the  plaintiffs  have  acquired  no 
exclusive  right  to  the  use  of  any  name  or  title  containing  the 
words  "Good  Samaritans;"  that  at  least  four  other  associations 
and  corporations  have  acquired  a  prior  right  to  use  a  name  and 
style  containing  the  words  "Order  of  Good  Samaritans;"  that  the 
plaintiffs  themselves  are  infringers  upon  the  rights  of  other  associa- 
tions and  corporations  which  had  adopted,  before  any  of  the  plain- 
tiffs had  done  so,  a  name  practically  identical  with  the  names  of 
the  two  plaintiffs  who  claim  to  be  corporations ;  that  the  following 
named  associations  and  corporations  have  used  and  appropriated 
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names  practically  identical  with  that  of  the  plaintiflfe  in  this  case, 
namely:    (1)  An  association  known  as  The  National  Grand  Lodge 
Independent  Order  of  Good  Samaritans  and  Daughters  of  Samaria 
was  organized  in  New  York  City  in  1847,  and  has  been  operated 
under  that  name  continuously  since  in  the  United  States  and  the 
State  of  Georgia,  and  in  other  States  of  the  Union,  and  its  pur- 
poses are  practically  the  same  as  those  declared  and  professed  bv 
plaintiffs.     (2)  On  the  3d  day  of  February,  1908,  "The  National 
Grand  Lodge  of  the  Independent  Order  of  Good  Samaritans  and 
Daughters  of  Samaria  of  North  America"  was  incorporated  under 
the  laws  of  the  District  of  Columbia,  and  has  continuously  since 
been  operating  its  business,  which  is  practically  the  same  as  that 
of  the  plaintiffs,  under  that  narfie.     (3)  On  the  14th  day  of  Octo- 
ber, 1891,  Smith  W.  Easley  Jr.  and  his  associates  were  by  the. 
General  Assembly  of  Georgia  incorporated  under  the  name  and 
style  of  "The  Grand  Lodge  of  the  Independent  Order  of  Good 
Samaritans  and  Daughters  of  Samaria  of  Georgia,^'  and  have  con- 
tinuously since  that  time  been  operating  and  conducting  their 
business  under  said  name,  the  purposes  of  which  are  practically 
the  same  as  those  declared  and  professed  by  plaintiffs.     (4)  On 
the  15th  day  of  April,  1898,  John  M.  Pace  and  his  associates  were 
incorporated  by  the  superior  court  of  Clarke  county  under  the 
name  and  style  of  "Mt.  Zion  Lodge  No.  19  of  the  Independent 
Order  of   Good   Samaritans   and   Daughters   of   Samaria  of  the 
United  States  of  America,^^  and  have  since  said  date  continuously 
conducted  their  business  under  said  name  and  style,  and  the  pur- 
poses of  the  corporation  are  practically  the  same  as  those  declared 
by  the  plaintiffs.    It  is  further  averred,  that  so  far  as  one  of  the 
plaintiffs,  the  "Independent  Order  of  Good  Samaritans  and  Daugh- 
ters of  Samaria,  United  States  of  America,'^  is  concerned,  which 
claimed  that  it  took  out  articles  of  incorporation  imder  a  general 
act  of  Congress  by  filing  its  articles  of  incorporation  on  April  24, 
1872,  if  such  articles  were  filed  on  the  last-mentioned  date,  so  as 
to  make  that  particular  petitioner  a  corporation,  its  charter  expired 
by  limitation  on  the  24th  day  of  April,  1892,  under  the  terms  of 
the  act  of  Congress  referred  to;  and  that  this  plaintiff,  if  ever  a 
corporation,  is  no  longer  one.    The  plaintiff  "State  Grand  Lodge 
No.  7  Independent  Order  of  Good  Samaritans  and  Daughters  of 
Samaria"  is  antedated  as  a  corporation  by  the  three  other  corpora- 
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tions  named  above,  which  have  been  nsing  their  names  and  styles 
continuously  siace  the  dates  of  their  respective  incorporations. 
The  plaintiff  last  above  named  was  not  incorporated  nntil  Decem- 
ber 18,  1908,  and  the  corporation  next  before  the  last  named  was 
chartered  in  the  District  of  Columbia  at  least  six  months  before 
the  plaintiff;  and  while  that  was  a  foreign  corporation,  it  had 
been  doing  business  in  the  State  of  (Jeorgia  for  many  years  before 
the  "State  Grand  Lodge  No.  7  Independent  Order  of  Good  Samari- 
tans and  Daughters  of  Samaria'^  claims  to  have  been  incorporated, 
and  the  corporation  chartered  by  the  Georgia  legislature  and  the 
corporation  chartered  by  the  superior  court  of  Clarke  county  in  the 
year  1908  were  domestic  corporations  carrying  on  their  business 
at  the  time  when  the  "State  Grand  Lodge  No.  7  Independent 
Order  of  Good  Samaritans  and  Daughters  of  Samaria"  claims  to 
have  been  incorporated.  By  reason  of  the  facts  above  set  forth, 
the  plaintiffs,  or  either  of  them,  have  no  property  rights  in  any 
name  or  style  containing  the  words  "Order  of  Good  Samaritans," 
by  which  they  have  a  legal  or  equitable  right  to  prevent  defendants 
from  being  incorporated  by  the  superior  court  of  Clarke  county 
under  the  name  of  "Benevolent  Order  of  Good  Samaritans." 

The  judge  rendered  a  decision  to  the  effect  that  the  charter 
granted  in  the  District  of  Columbia,  on  April  24,  1872,  to  the 
Supreme  Lodge  of  the  Independent  Order  of  Good  Samai:itans  and 
Daughters  of  Samaria  in  America,  subsequently  rechartered  un- 
der the  name  of  Supreme  Grand  Lodge  of  the  Independent  Order 
of  Good  Samaritans  and  Daughters  of  Samaria  of  the  United 
States  of  America,  on  April  25,  1892,  expired  by  limitation  on 
April  25,  1912,  and,  as  the  corporate  existence  of  the  same  was  not 
extended  as  provided  by  the  act  of  Congress,  that  the  charter  lapsed 
and  the  corporation  became  extinct  on  the  last-named  date.  It 
was  further  adjudged  that  neither  of  the  plaintiffs  had  such  vested 
or  exclusive  right  to  the  name  "Good  Samaritan"  as  to  authorize 
the  granting  of  an  injunction,  even  though  the  corporate  name 
asked  for  by  the  defendants  be  substantially  similar  to  that  used 
by  the  plaintiffs.  The  plaintife  excepted  to  the  order  refusing  to 
grant  the  injunction  prayed  for. 

Holden  &  Shackelford  and  E.  K.  Lumpkin,  for  plaintiffs, 

Cobi  &  Erwin,  for  defendants. 
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HiLLy  J.  (After  statinj*  the  foregoing  facts.)  This  case  turns 
upon  the  question  whether  the  plaintiflEs,  or  either  of  them,  have 
the  right  to  the  exclusive  use  of  the  distinctive  name  "Good  Sa- 
maritans" as  a  part  of  their  chartered  name.  The  act  of  1909 
(Civil  Code,  §  1993)  is  as  follows:  "No  person  or  organization 
shall  assume,  use,  or  adopt,  or  become  incorporated  under,  or 
continue  to  use  the  name  and  style  or  emblems  of  any  benevolent, 
fraternal,  social,  humane,  or  charitable  organization  previously  ex- 
isting in  this  State,  and  which  has  been  incorporated  under  the 
laws  of  this  or  any  other  State,  or  of  the  United  States,  or  a  name 
and  style  or  emblem  so  nearly  resembling  the  name  and  style  of 
such  incorporated  organization  as  to  be  a  colorable  imitation 
thereof.  In  all  cases  where  two  or  more  of  such  societies,  associa- 
tions, or  corporations  claim  the  right  to  the  same  name,  or  to  names 
substantially  similar,  as  above  provided,  the  organization  which 
was  first  organized  and  used  the  name,  and  first  became  incorpo- 
rated under  the  laws  of  the  United  States  or  of  any  State  of  tlie 
Union,  whether  incorporated  in  this  State  or  not,  shall  be  entitled 
in  this  State  to  the  prior  and  exclusive  use  of  such  name ;  and  the 
rights  of  such  societies,  associations,  or  corporations,  and  of  their 
individual  members  shall  be  fixed  and  determined  accordingly.'' 
And  §  1994  declares:  "Whenever  there  shall  be  an  actual  or 
threateno^  violation  of  the  provisions  of  the  preceding  section  of 
this  Chapter,  the  organization  entitled  to  the  exclusive  use  of  the 
name  in  question,  under  the  terms  of  said  section,  shfQl  have  the 
right  to  apply  to  the  proper  courts  for  an  injunction  to  restrain 
the  infringement  of  its  name  and  the  use  of  its  emblems;  and  if  it 
shall  be  made  to  appear  to  the  court  that  the  defendants  are  in 
fact  infringing  or  about  to  infringe  the  name  and  style  of  a  pre- 
viously existing  benevolent,  fraternal,  social,  humane,  or  charitable 
organization  in  the  manner  prohibited  in  said  section,  or  that  the 
defendant  or  defendants  are  wearing  or  using  the  badge,  insignia, 
or  emblems  of  said  organization,  without  the  authority  thereof  and 
in  violation  of  said  section,  an  injunction  be  issued  by  the  court 
under  the  principles  of  equity,  without  requiring  proof  that  any 
person  has  been  in  fact  misled  or  deceived  by  the  infringement  of 
such  name,  or  the  use  of  such  emblem.'*  No  question  is  raised  by 
any  party  to  this  case  as  to  the  validity  of  the  act  of  1909,  supra, 
but  each  apparently  concedes  its  validity  and  bases  its  case  upon 
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it.  Nor  is  any  question  raised  by  the  record  as  to  the  organizations 
which  were  chartered  prior  to  those  of  the  plaintife  being  estopped, 
on  account  of  laches. 

Counsel  for  the  plaintiflEs,  in  their  argument  before  this  court, 
contend  that  "the  question  of  discretion  on  the  conflicting  evi- 
dence is  not  involved  in  this  case;  but  it  is  a  question  of  law.'* 
The  question  turns  largely  upon  the  construction  of  the  act  of 
1909.  The  first  section  of  that  act  provides  that  "In  all  cases 
where  two  or  more  of  such  societies,  associations,  or  corporations 
claim  the  right  to  the  same  name,  or  to  names  substantially  similar, 
as  above  provided,  the  org&nization  which  was  first  organized  and 
used  the  name,  and  first  became  incorporated  under  the  laws  of 
the  United  States  or  of  any  State  of  the  Union,  whether  incorpo- 
rated in  this  State  or  not,  shall  be  entitled  in  this  State  to  the  prior 
and  exclusive  use  of  such  name."  From  this  it  appears  that  the 
only  organizations  entitled  to  the  exclusive  use  of  the  name  in 
question  are  those  which  have  been  "incorporated."  (See  the  two 
sections  quoted  above.)  It  becomes  material,  therefore,  to  ascer- 
tain whether  the  plaintiffs  or  any  of  the  organizations  considered 
in  this  case  were  or  were  not  incorporated  at  the  commencement 
of  this  suit.  Prior  to  the  act  of  1909  organizations  of  the  kind 
under  consideration,  whether  chartered  or  not  chartered,  were  en- 
titled to  injunctive  relief  where  there  was  an  infringement  upon 
the  use  of  a  trade  name.  Whitley  Orocery  Co,  v.  McCaw  Mfg, 
Co,,  105  Oa.  839  (32  S.  E.  113) ;  Creswill  v.  Grand  Lodge,  etc.,  133 
Go,  837  (67  S.  E.  188,  134  Am.  St.  E.  231,  18  Ann.  Cas  53) ; 
Supreme  Lodge  &c.  v.  Improved  Order  Knights  of  Pythias,  113 
Mich.  133  (71  N.  W.  470,  38  L.  E.  A.  658) ;  38  Cyc.  694-696. 
This  case  is  based  wholly  on  the  act  of  1909,  and  nothing  herein 
said  is  to  be  understood  as  in  any  way  affecting  rights  arising 
under  the  general  law  independently  of  that  act.  It  will  be  seen 
from  reading  section  1994  of  the  Civil  Code,  above  quoted,  that 
before  one  organization  can  prevent  another  from  becoming  incor- 
porated under  a  certain  name  and  style,  it  must  have  the  right  to 
the  exclusive  use  of  the  name  in  question.  It  is  provided  by  that 
section  that  "Whenever  there  shall  be  an  actual  or  threatened  vio- 
lation of  the  provisions  of  the  preceding  section  of  this  Chapter, 
the  organization  entitled  to  the  exclusive  use  of  the  name  in  ques- 
tion, under  the  terms  of  said  section,  shall  have  the  right  to  apply 
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to  the  proper  courts  for  an  injunction  to  restrain  the  infringement 
of  its  name/'  etc.  It  is  insisted  by  the  plaintifib  that  this  Ian- 
guage  has  application  to  the  relative  rights  of  the  parties  litigant, 
and  not  to  those  organizations  collaterally  referred  to  by  the  de- 
fendants. But  there  is  nothing  in  the  act  of  1909^  as  codified 
above,  to  so  indicate.  It  would  seem  to  place  the  burden  upon  the 
organization  seeking  the  injunction  to  show  that  it  has  the  right 
to  the  exclusive  use  of  the  name  over  all  other  incorporated  organ- 
izations or  persons.  Unless,  therefore,  the  plaintiffs  have  estab- 
lished that  they  are  entitled  to  the  exclusive  use  of  the  name  or 
words  "(Jood  Samaritans,'*  they  are  not  entitled  to  the  equitable 
relief  sought.  To  show  that  they  have  obtained  a  charter,  or  have 
organized  and  are  using  that  name,  is  not  suflBcient  They  must 
show  not  only  that  they  have  the  right  to  use  the  name  in  question, 
but  that  they  have  the  exclusive  right  to  so  use  it.  According  to 
the  statement  of  facts  set  out  above,  it  appears  that  both  of  the 
plaintifEs  use  the  distinctive  name  or  words  ^^Gk)od  Samaritans,'' 
and  the  defendants  likewise,  in  their  proposed  charter,  use  the 
same  words.  Have  the  plaintiffs,  therefore,  the  exclusive  right  to 
use  the  uame  of  "Good  Samaritans"?  The  plaintiffs  rely  upon  a 
charter  granted  to  "State  Grand  Lodge  No.  7  Independent  Order 
of  Good  Samaritans  and  Daughters  of  Samaria"  by  Clarke  superior 
court  in  December,  1908.  They  also  rely  upon  a  charter  granted 
to  the  "Independent  Order  of  Good  Samaritans  and  Daughters  of 
Samaria,  United  States  of  America,"  under  the  act  of  Congress  of 
1870,  and  the  acts  amendatory  thereof.  They  also  offered  in  evi- 
dence and  rely  upon  certificates  of  incorporation  granted  in  the 
District  of  Columbia  in  the  years  1872,  1879,  and  1892,  incorpo- 
rating the  "Independent  Order  of  Good  Samaritans  and  Daughters 
of  Samaria,  United  States  of  America,"  for  a  period  of  twenty 
years.  A  certificate  of  reincorporation  was  granted  in  April, 
1892.  The  general  act  of  Congress  passed  on  May  5,  1870  (16 
U.  S.  Stat.  101,  102),  authorized  the  incorporation  of  benevolent 
associations,  etc.,  within  the  District  of  Columbia,  for  a  period  of 
twenty  years.  This  act  was  amended  on  April  23,  1884  (22  U.  S. 
Stat.  13),  and  the  words  "not  exceeding  twenty  years"  were 
stricken  from  the  act.  It  is  argued  that  by  the  very  act  of  amend- 
ment the  charter  of  one  of  the  plaintiffs  had  perpetual  existence, 
unless  divested  by  direct  proceedings  for  that  purpose.     But  to 
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this  contention  we  can  not  agree.  This  plaintiff  asked  to  be  in- 
corporated for  a  term  of  twenty  years  from  April  25,  1892.  It  is 
probable  that  if  it  had  named  a  term  of  fifty  or  one  hundred  years, 
or  an  indefinite  period,  the  life  of  the  charter  would  have  been 
for  the  term  named.  This  plaintiff  did  not  do  that,  but,  instead, 
named  a  term  of  twenty  years  from  the  date  of  the  renewal  in  1892, 
and  there  was  no  renewal  at  the  expiration  of  twenty  years  from 
that  time,  so  far  as  the  record  discloses.  The  amendment  to  the 
original  act  offered  the  opportunity  for  a  "perpetual  charter,**  or 
at  least  for  a  longer  term  than  twenty  years ;  but  the  plaintiff  did 
not  avail  itself  of  this  opportunity  and  renew  its  charter  at  or 
before  the  time  it  expired  on  April  25,  1912.  And  we  do  not 
think  that  the  act  amendatory  of  the  Qct  of  Congress  of  1870,  by 
merely  striking  out  the  words  "not  exceeding  twenty  years,**  op- 
erated of  itself,  without  more,  to  give  the  plaintiff  here  dealt  with 
a  perpetual  charter.  There  was  something  for  the  incorporators 
to  do.  They  could  have  the  charter  renewed  for  an  indefinite 
term,  if  they  took  the  proper  steps  as  provided  for  the  renewal  of 
charters;  but  without  such  an  effort  and  the  renewing  of  the 
charter,  we  think  it  expired  on  April  25,  1912,  and  was  legally 
dead  at  the  time  the  application  for  injunction  in  this  case  was 
made.  Another  thing,  the  amending  act  provides  how  charters  for 
benevolent  corporations  may  be  obtained,  and  one  prerequisite  is 
that  a  certificate  in  writing  shall  be  filed  by  those  who  desire  in- 
corporation, in  which  shall  be  stated,  among  other  things,  "the 
term  for  which  it  is  organized.**  23  U.  S.  Stat.  13.  Later  this 
seems  to  have  been  enlarged  so  as  to  read,  "the  term  for  which  it 
is  organized,  which  may  be  perpetual.**  31  XJ.  S.  Stat.  1283.  But 
this  plaintiff  in  1892,  when  its  charter  was  about  to  expire,  had  it 
renewed  for  a  definite  term  of  twenty  years  from  April  25,  1892. 
It  might  have  named  a  longer  term,  for  the  twenty-year  limitation 
had  been  repealed.  It  might  have  named  a  "perpetual**  term,  and 
thus  obtained  a  perpetual  charter,  as  insisted  by  plaintiffs.  But  it 
did  not  name  a  term  longer  than  twenty  years,  and  there  was  no 
renewal  of  the  charter  at  the  expiration  of  the  second  twenty  years. 
We  do  not  think  that  the  mere  repeal  of  the  twenty-year  limitation 
to  the  life  of  a  charter,  or  the  right  to  have  a  perpetual  charter  if 
the  proper  steps  are  taken  to  secure  it,  is  self-executing  so  as  to 
extend  the  life  of  the  charter  beyond  the  term  which  is  named  in 
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it  For  these  reasons  we  think  the  charter  lapsed  on  April  25^ 
1912. 

The  defendants  introduced  evidence  tending  to  show  that  tliere 
was  organized  in  1847  a  voluntary  association  under  the  name  of 
^'National  Grand  Lodge  Independent  Order  of  Good  Samaritans 
and  Daughters  of  Samaria/^  which  has  been  doing  business  under 
that  name  since  the  above  date.  And  on  October  14,  1891,  the 
General  Assembly  of  the  State  of  Georgia  passed  an  act  granting 
a  charter  to  "The  Grand  Lodge  of  the  Independent  Order  of  Good 
Samaritans  and  Daughters  of  Samaria  of  Georgia,'*  for  a  term  of 
thirty  years.  Acts  1890-91,  vol.  1,  p.  504.  This  order  has  been 
doing  business  under  this  last  name  continuously  since  the  charter 
was  granted.  On  January  31,  1908,  the  "National  Grand  Lodge 
of  the 'Independent  Order  of  Good  Samaritans  and  Daughters  of 
Samaria  of  North  America"  was  incorporated  under  the  laws  of 
the  District  of  Columbia,  and  has  since  been  in  operation  contin- 
uously under  that  name.  These  three  associations  and  corpora- 
tions seem  to  be  distinct  and  separate  from  the  plaintiflfe,  and  yet 
each  has  the  distinctive  words  or  name  "Good  Samaritans"  identical 
with  the  distinctive  words  "Good  Samaritans"  as  contained  in 
the  charters  of  the  plaintiffs  in  error.  The  plaintiff  which  was 
chartered  by  the  superior  court  of  Clarke  county  in  December, 
1908,  namely,  "State  Grand  Lodge  No.  7  Independent  Order  of 
Good  Samaritans  and  Daughters  of  Samaria,"  is,  under  the  ruling 
above  made,  the  only  one  which  remains  to  be  dealt  with,  and  its 
charter  was  antedated  by  the  two  other  charters  and  organizations 
above  referred  to,  namely,  "The  Grand  Lodge  of  the  Independent 
Order  of  Good  Samaritans  and  Daughters  of  Samaria  of  Georgia," 
which  was  incorporated,  as  above  set  forth,  by  the  General  As- 
sembly of  Georgia  in  1891;  and  the  other  organization,  chartered 
under  the  laws  of  the  District  of  Colimibia  on  January  31,  1908, 
namely,  "The  National  Grand  Lodge  of  the  Independent  Order 
of  Good  Samaritans  and  Daughters  of  Samaria  of  North  America." 

In  view  of  the  entire  record  in  this  case,  to  which  we  have  given 
very  careful  consideration,  we  hold  that  the  plaintiffs,  or  either  of 
them,  have  no  right  to  the  exclusive  use  of  the  name  "Good  Sa- 
maritans." The  evidence  tends  to  show  that  at  least  two  of  the 
organizations  above  specified  were  chartered,  organized,  and  are 
using  the  words  "Good  Samaritans,"  and  it  can  not  be  held,  in 
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view  of  these  facts,  that  the  plaintife  have  the  right  to  the  ex- 
clusive use  of  the  name  in  question.  They  do  not  come  within 
the  terms  of  the  act  of  1909.  The  case  of  Lane  v.  Evening  Star 
Society,  120  Oa.  355  (47  S.  E.  951),  and  the  other  cases  cited  by 
the  plaintiflb  in  error,  were  decided  before  the  approval  of  the  act 
of  1909.  Judgment  affirmed.    All  the  Justice  concur. 


THOMPSON  et  al  v.  SIMMOXS  &  COMPANY. 

1.  Where  it  appears  from  the  bill  of  exceptions  that  the  judgment  excepted 
to  is  the  refusal  to  grant  a  motion  for  new  trial,  the  bill  of  exceptions 
will  not  be  dismissed  because  of  the  omission  to  specify  the  brief  of  evi- 
dence as  a  part  of  the  record;  but  if  the  omitted  record  is  necessary  to 
the  proper  adjudication  of  the  case,  this  court  of  its  own  motion  will 
cause  a  certified  copy  of  it  to  be  transmitted  to  the  clerk  of  the  Supreme 
Court. 

2.  Where  in  the  caption  of  a  bill  of  exceptions  the  case  is  stated  as  W.  E. 
Thompson  et  al.  v,  H.  H.  Simmons  and  Company,  a  firm  composed  of 
H.  H.  Simmons  and  H.  F.  Myers,  and  it  is  recited  therein  *Hhat  at  the 
June  term,  1912,  of  the  superior  court  of  Chatham  county,  Georgia,  to 
wit,  on  August  3rd,  1912,  before  his  honor,  Walter  G.  Charlton,  judge 
presiding,  there  came  on  to  be  heard  the  above-stated  case,  the  same 
being  petition  for  injunction,"  etc.,  a  motion  to  amend  the  bill  of  excep- 
tions from  the  record,  by  supplying  the  names  of  all  the  plaintiffs  named 
in  the  petition,  will  be  allowed,  and  upon  the  allowance  of  the  amend- 
ment a  motion  to  dismiss  on  the  ground  that  the  bill  of  exceptions  does 
not  state  all  of  the  parties  to  the  cause  will  be  denied.  Crosaley  v. 
Le8lie,  130  Oa.  782. 

8.  A  bill  of  exceptions  will  not  be  dismissed  because  in  the  assignment  of 
error  it  is  stated  that  ''the  defendant  excepted  and  now  excepts,"  etc., 
where  from  the  whole  bill  of  exceptions  it  is  apparent  that  the  word 
"defendant**  was  inadvertently  used  for  "plaintiffs." 

4.  The  other  grounds  of  the  motion  to  dismiss  the  writ  of  error  are  without 
merit. 

5.  It  is  no  defense  to  a  proceeding  brought  under  the  Civil  Code,  §§  5335-7, 
to  abate  and  enjoin  a  "blind  tiger**  as  a  nuisance,  that  the  sale  of  spirit- 
uous, malt,  or  intoxicating  liquor  was  in  open  violation  of  law. 

Mat  13,  1913.    Reheabino  DEiaED  May  27,  1913. 

Equitable  petition.  Before  Judge  Charlton.  Chatham  superior 
court.    August  5,  1912. 

W.  R.  Hewlett,  W.  R.  Qignilliat,  G.  J.  Orr  Jr.,  and  Seaborn 
Wright,  for  plaintiflfs. 

Osborne  &  Lawrence,  Edmund  H.  Abrahams,  and  Bouhan  & 
Herzog,  for  defendants. 
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Evans,  P.  J.  Several  citizens  of  Chatiiam  cotmiy  brought  a 
petition  under  the  Civil  Code,  §§  5335-7,  against  the  defendants 
to  abate  and  enjoin  the  operation  in  their  neighborhood  of  what 
is  commonly  known  as  a  blind  tiger,  where  spirituous,  malt,  or  in- 
toxicating liquors  are  sold.  The  jury  returned  a  verdict  for  the 
defendants;  and  the  court  refused  a  new  trial;  whereupon  flie  plain- 
tiffs sued  out  a  bill  of  exceptions. 

1-4.  We^do  not  think  the  motion  to  dismiss  the  bill  of  excep- 
tions shojild  be  sustained.  The  rulings  made  thereon  are  stated 
in  the  headnotes. 

5.  The  controlling  question  in  the  case  is  upon  the  correctness 
of  the  court's  instruction  that  a  "blind  tiger"  is  a  place  where 
spirituous,  malt,  or  intoxicating  liquors  are  sold  in  violation  of 
law  "on  the  sly,"— not  openly  sold,  but  sold  "on  the  sly;"  and  that 
if  the  defendants  sold  spirituous,  malt,  or  intoxicating  liquors  in 
their  place  of  business,  but  did  not  sell  it  "on  the  sly,"  the  plain- 
tiffs would  not  be  entitled  to  a  verdict.  The  statute  involved 
(Acts  1899,  p.  73)  is  codified  (Civil  Code,  §§  5335,  5336,  5337)  as 
follows:  "Any  place  commonly  known  as  a  ^blind  tiger,*  where 
spirituous,  malt,  or  intoxicating  liquors  are  sold  in  violation  of 
law,  shall  be  deemed  a  nuisance,  and  the  same  may  be  abated  or 
enjoined  as  such,  as  now  provided  by  law,  on  the  application  of 
any  citizen  or  citizens  of  the  county  where  the  same  may  be  lo- 
cated." "If  the  party  or  parties  carrying  on  said  nuisance  shall 
be  unknown  or  concealed,  it  shall  be  sufficient  service,  in  the  abate- 
ment or  injunction  proceedings  under  the  preceding  section,  to 
leave  the  writ,  or  other  papers  to  be  served,  at  the  place  where  such 
liquor  or  liquors  may  be  sold,  and  the  case  may  proceed  against 
*  parties  unknown,'  as  defendants."  "The  court  shall  have  au- 
thority to  order  the  oflScers  to  break  open  such  'blind  tiger'  and 
arrest  the  inmates  thereof,  and  seize  their  stock  in  trade,  and 
bring  them  before  him  to  be  dealt  with  as  the  law  directs."  The 
statute  reflects  a  legislative  intent  to  extend  to  citizens  in  a  county 
where  a  "blind  tiger"  is  located  an  additional  remedy  to  suppress 
the  illegal  sale  of  spirituous,  malt,  or  intoxicating  liquors.  The 
scope  and  nature  of  the  remedy  is  apparent  when  we  consider  the 
purpose  of  the  statute.  At  the  time  of  its  passage  the  sale  of  in- 
toxicating liquor  was  prohibited  by  law  in  the  majority  of  the 
counties  in  this  State,  and  in  others  was  permitted  only  under 
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stringent  regulation.  In  the  "dry"  counties  especially  this  pro- 
hibitive legislation  did  not  entirely  suppress  the  sale  of  intoxicants. 
In  some  instances,  for  various  reasons,  the  vendors  of  intoxicating 
liquors  escaped  prosecution  or  conviction,  and  yet  the  demoralizing 
effects  of  the  illegal  business  were  so  apparent  that  the  need  of  a 
civil  remedy  for  the  protection  of  the  people  in  the  vicinity  of  the 
place  where  intoxicating  liquors  were  being  unlawfully  sold  came 
under  the  notice  of  the  legislature.  The  evil  to  be  corrected  was 
the  illegal  sale  of  intoxicating  liquors ;  the  remedy  supplied  by  the 
legislature  was  a  civil  suit  to  abate  or  enjoin  the  sale  of  such  liquors 
as  a  nuisance.  Legg  v.  Anderson,  116  Oa.  401  (42  S.  E.  720).  If 
we  look  to  the  title  of  the  act  (Acts  1899,  p.  73),  which  is  "to 
declare  a  nuisance  any  place  where  spirituous,  malt,  or  intoxicating 
liquors  are  sold  in  violation  of  law,*'  etc.,  there  can  be  no  doubt  of 
the  legislative  purpose  that  the  act  is  applicable  to  any  place  where 
intoxicating  liquors  are  unlawfully  sold,'  irrespective  of  the  manner 
of  sale,  whether  conducted  secretly  or  openly.  Much  stress  is  laid 
upon  the  use  of  the  words  "blind  tiger,'*  as  indicating  a  restriction 
of  the  act  to  places  where  intoxicants  are  furtively  sold,  and  the 
exclusion  of  places  where  intoxicating  liquors  are  sold  in  open  de- 
jSance  of  law.  We  do  not  think  that  the  use  of  the  term  "blind 
tiger"  in  the  body  of  the  act  narrows  the  scope  of  the  title.  The 
term  "blind  tiger"  is  a  colloquialism,  or  slang  expression.  In  some 
instances  it  is  applied  to  the  vendor  of  the  liquor;  in  others  it  is 
used  to  describe  the  place  of  sale;  and  in  still  other  instances  it  is 
employed  to  characterize  the  device  of  the  vendor  in  effecting  the 
sale.  In  our  statute  the  term  is  used  in  its  generic  sense.  If  the 
applicability  of  the  statute  was  confined  to  places  where  intoxicants 
were  secretly  sold,  why  the  language  of  the  statute  that  it  applies 
to  "any  place  commonly  known  as  a  'blind  tiger,'  where  spirituous, 
malt,  or  intoxicating  liquors  are  sold  in  violation  of  law"?  The 
descriptive  words  after  the  term  "blind  tiger"  are  definitive  of  the 
meaning  of  the  slang  expression.  And,  as  said  by  Cobb,  J.,  in  Legg 
V.  Anderson,  supra,  in  discussing  this  statute:  "A  law  having  for 
its  purpose  the  suppression  of  an  acknowledged  existing  evil,  which 
is  destructive  of  the  public  peace  and  order  as  well  as  the  welfare 
and  happiness  of  individuals,  should  not,  of  all  laws,  be  frittered 
away  by  construction."    In  that  case  the  provision  of  the  act  was 
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held  to  apply,  so  as  to  enjoin  the  defendant  from  maintaining  a 
blind  tiger  upon  premises  used  by  him  as  a  livery-stable. 

The  trial  court's  construction  of  the  statute  was  predicated  upon 
certain  expressions  appearing  in  the  majority  opinion  in  Cannofi 
V.  Merry,  116  Oa,  291  (42  S.  E.  274),  as  appears  from  his  opinion 
overruling  the  motion  for  new  trial.  In  that  case  a  dispensary 
for  the  sale  of  intoxicating  liquors  was  being  operated  under  an 
ordinance  of  the  town  of  Pelham.  The  mayor  and  council  con- 
tended that  the  charter  of  the  town  authorized  the  enactment  of  the 
ordinance.  Certain  citizens  denied  the  legality  of  this  contention, 
and  brought  their  action,  under  this  statute,  to  enjoin  the  mayor 
and  council  from  operating  the  dispensary.  It  is  true  that  in  the 
discussion  of  the  applicability  of  the  act  to  the  facts  in  that  case, 
the  Justice  delivering  the  opinion  quoted  from  the  Standard  Dic- 
tionary a  definition  of  a  "blind  tiger"  as  a  place  where  intoxicating 
liquors  are  sold  on  the  Ay;  yet  it  is  apparent  from  the  context 
that  no  precise  definition  of  the  term  was  intended,  for  he  says: 
"Whatever  a  ^blind  tiger'  as  commonly  known  may  be,  we  are 
quite  sure  that  the  dispensary  in  question,  which  was  being  openly 
and  publicly  operated  in  the  town  of  Pelham,  in  pursuance  of  an  or- 
dinance of  the  town,  which  those  engaged  in  operating  the  dispen- 
sary evidently  thought  to  be  valid,  was  not  such  a  place  as  is  com- 
monly known  as  a  blind  tiger.^'  The  ground  of  decision,  as  made 
manifest  in  the  syllabus,  is  that  a  public  dispensary,  operated  under 
color  of  law,  by  public  oflBcials  in  the  honest  belief  of  the  legality  of 
their  action,  was  not  subject  to  abatement  under  the  blind-tiger  act 
This  was  the  point  decided,  and  the  definition  from  the  Standard 
Dictionary  was  simply  used  as  an  illustration  in  the  course  of  the 
argument. 

In  view  of  the  foregoing  discussion  the  instruction  was  erro- 
neous; and  as  it  related  to  a  vital  point  in  the  case,  a  new  trial 
must  be  had.         Judgment  reversed.    All  the  Justices  concur. 


Justice  Beck  was  prevented  by  sickness  from  taking  part  in  the  decifioDS 
where  his  absence  is  noted  in  the  reports  of  them. 
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ABANDONMENT.    See  Carrier;  Contract;  Easement;  Offloe;  PracUoe. 
ABATEMENT.    See  Action  and  Defense;  Nuisance. 
ABSENCE.     See  Attorney;  Continuance, 
ACCEPTANCE.    See  Dedication. 
ACCORD  AND  SATISFACTION. 
Fraud  inducing  contract  of;  delay  in  offer  to  restore,  as  bar  to  rescission. 

Jordy  V.  Dunlevie,  325, 
Settlement,   deed   taken   in,   extinguished  right  to   foreclose   attorney's 

lien.    Hinesley  v.  Stewart,  9. 
Tort,  settlement  of;    suit  as  on  contract,  when  demurrable.     Cow  v. 

Georgia  Railroad  dc.  Co,  532. 
ACCOUNT  AND  SETTLEMENT.    See  Equity, 

ACTION  AND  DEFENSE.    See  Amendment;  Limitation;  Parties;  Plead- 
ing; Service, 
Abatement  of  suit  on  foreign  judgment  for  alimony,  pending  suit  for 

alimony  no  basis  for.    Underwood  v.  Underwood,  241. 
Abatement  of  suit  to  foreclose  mortgage,  not  result  of  pending  suit  on 

note  secured.    lb. 
Abatement,  pending  silit  by  other  party  for  distinct  cause  on  same  tort 

no  ground  for.    Spradlin  V.  Oa,  Ry,  Co,  677. 
Agent's  right  of  action  on  contract  signed  by  him,  and  liability  to  suit 

thereon.    Pearson  v.  Home,  453,  454. 
Cause  of,  variant  as  to  suit  and  as  to  recovery  sought;  objection  not 

sustained  here.    Lane  V.  Lodge,  93,  99. 
Causes  of,  distinct,  from  same  transaction:  by  administrator  of  decedent, 

and  by  his  widow;  by  parent,  and  by  minor  child.     Spradlin 

V.  Georgia  Railway  dc,  Co,  575,  578. 
Causes  of,  distinct:    on  judgment,  and  on  subject-matter  of  suit  that 

resulted  in  such  judgment.     Underwood  v.  Underwood,  241. 
Common-law  and  statutory  causes  of,  for  tort,  distinct.     Spradlin  V. 

Qeorgia  Railway  dc,  Co,  576. 
Disclaimer  in  'favor  of  third  person,  reserving  rights  against  original 

grantee,  was  no  defense.    Read  v.  Gould,  500. 
Dismissal  of  equitable  petition  does  not  dismiss  cross-bill  praying  for 

relief  obtainable  at  law.    Lacker  v.  Manley,  802. 
Double  suits  from  same  primary  source,  making  distinct  causes  of  action. 

Underwood  v.  Underwood,  241,  242,  243;   Spradlin  V.  Ga,  Ry, 

Co,  576. 
Election  of  remedy,  client  injured  by  attorney's  imauthorized  act  not 

held  to.    Davis  v.  First  National  Bank,  702,  713. 
Identity  of  causes,  tests  of.    Underwood  v.  Underwood,  242. 
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ACTION  AND  DEFENSE-<Jontinu«(f. 

Lawful  power  or  authority  rightfully  and  properly  exereiaed,  no  basis 
for  action.    L.  d  N,  R,  Co,  v.  Jackson,  543. 

Misjoinder ;  none  in  equitable  suit  by  ven4ee  against  vendor  and  security- 
deed  holder.    Loftxa  v.  Alexander y  347. 

Misjoinder  of  causes  not  result  of  suit  against  joint  obligors,  though  only 
special  relief  prayed  as  to  one.     Co  fey  v.  Mitchell^  430. 

Misjoinder  of  causes  (tort  and  contract),  allegations  did  not  show. 
Atlantic  Coast  Line  R.  Co.  v.  Knapp,  423. 

Parties;  making  action  proceed  for  use,  etc.,  when  no  cause  of  com- 
plaint.   Southern  Railvoay  Co,  V.  Carter^  236. 

Penal  actions.     See  Carrier, 

Purchase-money  of  land,  no  recovery  for,  on  breach  of  agreement  to 
build  walls  as  part  of  price.     Bwihee  v.  Chapman,  19. 

Purchase-price  of  land,  suit  construed  as  forj  though  some  features  of 
petition  appeared  to  seek  specific  performance.  Tompkins  T. 
American  Land  Co.  378. 

Qui  tam,  statutory  action  for  penalty  against  freight  carrier  is  not 
Seaboard  Air-Line  Railway  v.  Davis,  547. 

Remedy  for  breach  of  covenant  is  action  for  damages;  not  for  rescission. 
Self  V.  Billings,  400;  Hughes  v.  Ellis,  406. 

Remedy,  limitations  on  power  of  creditors  to  determine  as  to.  Fortune 
V.  Braswell,  609;   Wynn  V.  Tyner,  769. 

Renewal  of  suit  against  tort-feasor  merged  into  other  company,  by 
suing  resulting  corporation.    A.  C.  L,  R,  Co.  v.  Knapp,  422. 

Split,  single  cause  can  not  be,  so  as  to  recover  principal  in  one  suit  and 
interest  in  another.    Central  Bank  v.  State,  55. 

Statutory  summary  proceeding  can  not  by  agreement  be  made  applicable 
to  diflferent  sort  of  instrument.     Wynn  v.  Tyner,  765. 

Tender  before  suit,  when  necessary.  Excused  by  prior  declaration  or 
conduct  amounting  to  refusal.    Miller  v.  Watson,  29. 

Trover;  nature  of  action  not  made  equivalent  to  assumpsit  by  right  to 
elect  as  to  verdict.     Harper  V.  Jeffers,  762. 

Use  of  heir,  suit  maintainable  for,  by  distributor,  to  recover  for  excess 
paid  to  other  heir.    Branch  v.  Branch,  376. 

Voucher  to  defend;  effect  of  judgment;  no  discharge  of  vouchee  before 
trial  of  primary  suit.     Charleston  Ry,  Co.  v.  Union  Co,  20. 

Voucher  to  defend;  what  essential.    Brooks  v.  Winkles,  732. 
ADMINISTRATOR  AND  EXECUTOR. 

Adopted  child  (without  statutory  adoption),  equitable  remedy  of,  against 
representative  of  foster  parent;  and  what  relief  granted.  Craw- 
ford  v.  Wilson,  654,  655. 

Alabama  probate  court,  jurisdiction  of,  to  grant  letters  of  adminis- 
tration, without  notice  or  citation.     Ala.  R.  Co.  v.  HUl,  224. 

Application  for  administration  not  bona  fide,  long  delayed,  and  to  defeat 
plaintiff;  allegation  demurrable.     McArihur  v.  Jordan,  304. 

Appointment  and  qualification,  proof  of,  usually  made  by  introducing 
letters.    Deuhler  v.  Hart,  773. 

Appointment  of  administrator  de  bonis  non  proper  under  facts;  appli- 
cation not  stale;  no  laches.    MoCranie  v.  Hutchinson,  792. 
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ADMINISTRATOR  AND  EXECUTOR— continued. 

Bona  fides  of  application  for  administration   attacked.     McArthur  v. 

Jordan,  304.     Not  attacked.     Rowe  v.  Henderson  Co,  320. 
Bond  and  returns,  that  nominated  executor  is  relieved  from  making, 

does  not  qualify  him.     Wilson  v.  Wilson,  772. 
Claim  interposed  on  advertisement  of  property  for  sale,  damages  for 

delay  caused  by.     Crawford  v.  Crawford,  68. 
Ck>llateral  attack  of  judgment  granting  letters  of  administration,  for 

fraud,  when  not  allowed.    Ala.  R,  Cd.  v.  Bill,  224. 
Constitution,  due-process  clause  of,  not  offended  by  Alabama  statutes 

pertaining  to  grant  of  administration.    Ala.  R,  Co.  y.  Hill,  224. 
Deed,  priority  of,  taken  without  notice  of  unrecorded  deed  made  by 

intestate  72  years  before.    Rowe  v.  Henderson  Co.  318. 
Deed,  vesting  title  in  administratrix  individually,  impressed  with  equity 

in  favor  of  estate.     McCranie  v.  Hutchinson,  792. 
Delay  of  twenty  years  in  taking  letters;  not  held  too  late.     MoArthur 

y.  Jordan,  304.    See  Rowe  v.  Henderson  Co.  319. 
Descriptio  persone,    by    added    word    "administratrix.**      McCranie    v. 

Hutchinson,  794. 
Dower  estate  not  terminated,  administration  not  stale.    75.  792. 
Ejectment;   admissibility  of  evidence  on  demise  in  name  of  executor. 

Deubler  v.  Hart,  773. 
Equitable  interference  with  administration,  an  exception  to  rule;    as, 

where  danger  of  loss,  etc.    Crawford  v.  Crawford,  638. 
Equitable  interference  with  administration,  grounds  of.    Injunction;  no 

receiver.    Crawford  v.  Wilson,  655. 
Equity  will  not  interfere  with  regular  administration  by  legal  represen- 
tative; general  rule  not  here  varied.    McArthur  v.  Jordan,  304. 
Exemption  from  suit  for  twelve  months,  action  by  unrecognized  adopted 

child  not  within.    Crawford  v.  Wilson,  655. 
Fraud  of  administratrix,  allegations  showed  cause  for  equitable  relief  on 

grounds  of.     Crawford  v.  Crawford,  635. 
Fraudulent  obtainment  of  letters  of  administration  in  other  State,  how 

effective.    Ala.  R.  Co.  v.  Hill,  224. 
Fund  in  hands  of  administrator  equitably  belonged  to  plaintiff,  under 

allegations  here  demurred  to.    Hargrove  v.  Covington,  308. 
Guardian  of  insane  administrator,  no  provision  for  vesting  administra- 
tion in.    McCranie  v.  Hutchinson,  792. 
Insanity    adjudged,    administrator    disqualified,    and    administrator   de 

bonis  non  properly  appointed.    McCranie  v.  Hutchinson,  792. 
Jurisdiction  to  grant  letters  of  administration;  none  where  non-resident 

decedent  left  no  property  and  no  cause  of  action  in  the  county. 

Kot  conferred  by  fact  that  he  had  replevied  property  attached. 

Power  V.  Chreen,  64. 
Land|  recovery  of,  against  purchaser  from  heir,  held  not  demanded  by 

the  evidence.    Winn  v.  Bridges,  16. 
Letters  granted  by  ordinary  of  adjoining  county,  in  absence  of  resident 

ordinary,  when  legal.    In  re  Williams,  624. 
Letters,  son  of  intestate  entitled  to,  instead  of  guardian  of  insane  ad- 
ministrator.   McCranie  v.  Hutchinson,  792. 
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ADMINISTRATOR  AND  EXECUTOR— oort*tnfi«d. 

Letters  vacated  on  motion,  if  it  appear  that  neoessary  Jorisdictiontl 
facts  did  not  exist.    Power  v.  Oreen,  64. 

Limitation,  bar  of,  against  legatee's  suit  twenty-seven  years  after  at- 
taining majority,  under  former  rulings.    Spenoe  V.  Queen,  587. 

Necessity  for,  not  negatived  by  this  petition.     Mc Arthur  v.  Jordan,  304. 

Non-resident.     See  catchword  "Jurisdiction,"  supra. 

Ordinary  can  not  act  as  executor  in  his  county.    Wilson  v.  WUaon,  771. 

Parties  plaintiff,  children  of  plaintiff  could  not  become,  on  his  death 
pending  his  suit  against  his  wife,  though  no  administrator  and 
no  debt  against  his  estate.     McNair  v.  Broum,  71. 

Premature  grant  of  letters,  when  not  revoked  at  instance  of  person 
having  prior  right.    Ala,  R.  Co,  v.  Hill,  224. 

Receivership  for  estate,  circumstances  did  not  require,  on  interlocutory 
hearing.     Crawford  v.  Wilsony  655. 

Sale  of  property  held  adversely  not  to  be  made  before  recovery  of  peases- 
sion.     Walker  v.  Steffes,  520,  522. 

Settlement  by  agreement  of  heirs,  without  administration,  allegations 
dicf  not  show.    McArthur  v.  Jordan,  306. 

Title  placed  in  executor  as  trustee,  demise  in  ejectment  in  name  of 
executor  not  available.     Deuhler  v.  Hart,  773. 

Year's  support  can  be  set  apart  without  administration  of  estate.  Mc- 
Arthur V  Jordan,  307. 

Year's  support.    See  that  title. 
ADMISSION.    See  Evidence;  Pleading, 
ADOPTION  OF  CHILD. 

Contract  for  (where  no  statutory  adoption),  when  enforced  in  equity  at 
suit  of  child  against  legal  representative  of  foster  parent 
Crawford  V.  Wilson,  654. 

Judgment  of  other   State,  regular  on  face,  when   prevails  over   later 
judgment  of  this  State.    Spann  V.  Edtvards,  715. 
ADVERTISEMENT.     See  Bridge. 
AGENCY.    See  Principal  and  Agent. 
ALABAMA.    See  Conflict  of  Laws, 
ALIMONY. 

Action  for,  pending,  when  no  ground  to  abate  suit  upon  foreign  judg- 
ment awarding.    Underwood  v.  Underwood,  241. 

Charge  to  jury,  errors  in,  on  trial  for  permanent  alimony.  Knosp  v. 
Know,  480.    Dissent,  481. 

Continuance  of  hearing  of  attachment  for  contempt  in  not  paying,  when 
properly  refused.    Hammontree  Y.  Hammontree,  810. 

Discretion  not  abused  in  granting,  with  attorney's  fees.  Hartt  v. 
Hartz,  635,  and  cases  passim. 

Fees  of  counsel  as  expense  of  litigation,  allowable  by  judge  on  applica- 
tion for  permanent  alimony.  Decree  on  verdict  irregular. 
Charge  to  jury,  no  reversal  for.    Knox  v.  Knox,  480. 

Jury  should  not  be  informed,  on  trial  for  permanent  alimony,  of  view 
judge  took  on  hearing  for  temporary.     /6. 
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ALTERATION.    See  Profni8S(n:y  Note. 
AMBIGUITY.    See  Deed. 
AMENDMENT. 

Allegations  not  sufficient  to  care  defects  in  petition,  no  error  in  re- 
jecting.   Town  of  Orantville  v.  Fidelity  Co,  63,  64. 

Answer,  no  error  in  not  allowing  amendment  to,  for  want  of  affidavit 
negativing  purpose  of  delay.    Benson  v.  Mar,  Co,  691. 

Bill  of  exceptions  amendable  by  supplying  omitted  name  of  a  plaintiff  in 
error.    TJwmpaon  v.  Simmone,  846. 

Caveat  to  probate  of  will,  no  error  in  rejecting  amendment  to,  as  a  whole, 
on  facts  recited.    White  v.  Little,  623. 

Continuance  because  of,  discretion  not  abused  in  refusing.    Cratoford  v. 
Crawford,  394. 

Contract,  action  for  specific  performance  of,  changed  to  one  for  damages 
from  breach  thereof.    Lane  v.  Lodge,  93,  99. 

Counter-affidavit  on  summary  proceeding  to  evict  tenant,  how  amendable, 
and  how  not.    Crawford  v.  Crawford,  394. 

Defensive  matters  may  be  averred  in  amendment  to  answer,  though  in- 
sufficient to  afford  affirmative  relief.     Oray  v.  Collins,  776. 

Demurrer  general,  amplification  of,  by  stating  specific  grounds;  not  by 
adding  grounds  of  special  demurrer.    Stovall  v.  Caverly,  243. 

Demurrer   to  pleading  as   amended,   ruling   on,   not   reviewed   without 
copy  of  the  amendment.    Crawford  v.  Crawford,  394. 

Elimination   of   improper   allegations,   requirement   of,   before   allowing 
amendment  to  be  filed.    White  y.  Little,  623. 

Estoppel  by  conduct,  and  waiver  of  tender,  no  error  in  allowing  amend- 
ment setting  up.    Studdard  v.  Hcnohins,  743. 

Exceptions  to  allowance  and   rejection  of;   necessity  of  statement  of 
grounds  of  objection.     White  v.  Little,  622,  623. 

Judgment,  amendment  of,  in  court  where  rendered.    When  no  amendment 
on  later  facts  or  conditions.    Richards  v.  McEan,  37. 

New  trial,  refusal  to  allow  amendment  to  plea  no  ground  of  motion  for. 
Shaw  V.  Prohasco,  482. 

Not  too  late;   offered  at  trial   about  three  years  after  institution  of 
suit.    Southern  Ry,  Co,  v.  WilUams,  339. 

Party,  effect  of  amendment  making  suit  proceed  for  use  of.     Southern 
Railway  Co,  v.  Carter,  236. 

Processioners'  return  may  be  amended  during  trial  of  issue  made  by 
protest  thereto.    Thornton  v.  Bitchcook,  749. 

Betums  of  officers  amendable  how.    lb.;  Purr  v.  Bank,  816. 

Settlement  of  tort;  amendment  of  action  as  on  contract,  what  not  al- 
lowable.   Com  v.  Qa,  R,  do,  Co,  632. 

Terming  additional  pleading  an  intervention  instead  of  an  amendment 
did  not  render  it  demurrable.    Stewart  v.  Blalock,  46. 

Variance  not  cured  by,   disallowance   proper,   though   some   competent 
allegations  embraced.    Parker  v.  Stuhhs,  46,  48. 
ANSWER.    See  Amendment;  Pleading, 
APPEAL. 

Constitutional  provision  not  a  denial  of  due  process  of  law,  by  not  pro 
viding  for  appeal.    Bearden  v.  Daves,  636. 
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APPEAL— oontmued. 

De  novo  investigation;    awara  of  asBesBors  in  condemnation  of  land. 

Central  Georgia  Power  Co.  v.  Comtoell,  1. 
Entry  in  time,  on  same  date  with  that  of  judgment  of  court  of  ordinary. 

Wright  y.  Clark,  34. 
Probate  of  will,  superior  court's  jurisdiction  limited  on  appeal  from. 

Field  V.  Brantley,  439. 
Registrars  of  voters,  remedy  for  non-action  by.    Bearden  v.  Daves,  635. 
APPEAL  AND  ERROR.    See  Practice  in  Supreme  Court. 
ARGUMENT. 

Opening  and  conclusion  not  allowed  to  claimant  who  did  not  assume 

burden  of  proof  before  evidence.     Taylor  v.  Broum,  797. 
ARREST.    See  Judgment. 
Bail,  no  admission  to,  in  county  where  arrest  made  on  warrant  from 

other  county.    Weatherly  v.  Beavers,  122. 
Damages  for  unlawful  arrest  and  search,  not  dependent  on  later  fake 

imprisonment.    Burrow  v.  Southern  Railway  Co,  783. 
Warrant  for,  and  committal.    76. 
ASSIGNMENT. 

Attorney's  contingent  fee  as  equitable  assignment;  former  decision  con- 
sidered.    Winslow  V.  Murphy,  235. 
Bill  of  lading,  transferee  of,  may  rely  on  representations;  aliter  when 

qualifying  words  inserted.     Nashville  Ry.  V.  Floumoy,  682. 
Exemption   in   bankruptcy,   assignability   of,  by  bankrupt.     Pincus  T. 

Meinhard,  365,  374;  Taylor  Co.  v.  WiUiams,  681. 
ASSmiPTION  OF  RISK.    See  Negligence. 
ATTESTATION.    See  Deed. 
ATTORNTIY  AT  LAW.     See  Attorney's  Fees,  next  page. 

Absence  not  on  leave  obtained  or  applied  for,  no  error  in  proceeding 

with  trial.     Crawford  v.  Crawford,  68. 
Authority  to  bind  client,  how  limited.     Discussion  of  law  and  rulings. 

Davis  v.  First  National  Bank,  702, 
Authority  to  receive  money  was  "revoked  or  withdrawn  by  agreement  and 

imderstanding  when  decree  entered.    Roland  v.  Roland,  825. 
Collection  of  money  by,  was  not  under  process  of  Federal  court,  bank- 
ruptcy petition  being  withdrawn.    Phillips  d  Crew  Co.  v.  Jones, 

160. 
Compromise,  power  as  to.    Davts  v.  First  National  Bank,  704. 
Consent  decree  against  instructions,  when  not  binding  on  client.    Ih.  702. 
Contract  with  client  for  contingent  fee  gives  no  right  to  hold  adverse 

party  liable  therefor,  though  he  settle  with  client  knowing  of 

such  contract.     Winslow  v.  Murphy,  231. 
Damages,  remedy  of  client  in,  for  injury  by  attorney.     Davis  Y.  First 

National  Bank,  702,  713. 
Implied   powers   of;    especially   as   to   receiving   pa3mient.     Roland  v. 

Roland,  825,  832. 
Lien  for  fee  does  not  attach  to  cause  of  action  before  auit  bronght 

Winslow  V.  Murphy,  231. 
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ATTORNEY  AT  LAW— contwucd. 

Lien,  judgment  foreclosing,  did  not  conclude  grantees  not  parties  to 

the  proceeding  here.    Einealey  v.  8teuxirt,.7, 
Lien,  laws  as  to,  reviewed.    Winsloxo  v.  Murphy,  232,  233. 
Lien  not  foreclosed  upon  idea  of  treating  prior  contest  of  title  as  a 

nullity,  on  facts  stated.    Hinesley  v.  Stetoart,  7. 
Lien,  right  to  foreclose,  on  whole  of  land,  extinguished  by  taking  deed 

to  part,  to  settle  fee.    Fb, 
Officer  of  court,  liability  as,  applied  to  firm  as  well  as  Individual  at- 
torneys.   Phillips  d  Oreto  Co,  v.  Jones,  160. 
Parties  to  motion  for  new  trial  and  writ  of  error,  members  of  firm  of 

attorneys  were.    Ih, 
Rule  to  compel  payment  of  money  collected  by;  jurisdiction  of  the  court. 

lb. 
Settlement  by  client  without  knowledge  or  consent  of  counsel,  effect  of. 

Winsloto  V.  Murphy,  231. 
Tender  of  money  to,  in  payment  of  judgment,  when  no  substitute  for 

tender  to  client  personally.    Roland  v.  Roland,  825. 
ATTORNEY'S  FEES.    See  Attorney  at  Law,  catchword  "Lien." 
Alimony  permanent,  allowance  of  fees  on  application  for,  by  judge,  as 

expense  of  litigation.    Knox  v.  Knox,  480. 
Charge  to  jury,  where  evidence  without  objection,  no  cause  for  new 

trial.     /6. 
Coupon  note  for  interest  paid  after  suit  begun,  right  to  recover  fee  and 

cost  reserved;  what  judgment.    Wrenn  v.  Davis,  374. 
Equitable  relief  from  liability  for,  because  of  agreement  of  creditor's 

attorney.     Loftis  v.  Alexander,  347. 
Notice  of  claim,  copy  of,  and  testimony  in  connection,  when  no  error  in 

excluding.    Chicago  Building  dc.  Co.  v.  Butler,  817. 
Notice  of  intention  to  sue  on  note,  attorney's  testimony  as  to,  when  not 

admissible.     Shaw  v.  Prohasco,  481. 
Notice  of  intention  to  sue  on  note,  essential  to  recovery  of  fee.    Mere 

n: ailing   not   sufficient,    if   not   received    in    time    provided   by 

statute.    Ih, 
Reasonableness,  opinion  of  witness  as  to,  not  binding  on  jury.    Jh, 
Recovery  of,  where  defendant  assiuned  burden  of  proof  but  offered  no 

evidence  against  right  to.    Bryan  v.  Bryan,  52. 
Return   day   of   second   term,   tender    before,    prevents    liability,    where 

first  process  void  and  new  one  ordered.    Loftis  v.  Alexander,  347. 
Tender  duly  made  before  return  day  of  new  process  (second  term)  pre- 
vented liability  for  fees.     76. 
Trespass  repeated  after  judgment,  fees  may  be  recovered  in  suit  for  in- 
junction,   not    including    fees    incurred    in    obtaining    original 

judgment.     Stovall  v.  Caverly,  243,  244. 
ATTORNMENT.     See  Landlord  and  Tenant. 

AUDITOR. 

Equitable  action  for  account,  etc.    Exceptions  of  fact  not  submitted  to 

jury,  unless  approved  by  judge.     Mitchem  v.  Ga.  Co.  519. 
Exception  to  report,  right  of,  in  party  who  did  not  appear  or  partici- 
pate in  hearing.     Mass.  Bonding  Co.  v.  Realty  Co.  181. 
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AUDITOR— oontfnu6d. 

Fees  not  to  exceed  $1,000.     Agreement  for  larger  man  not  binding  on 

party  not  consenting.    Ih. 
Hearing,  party  held  despite  his  demurrer  is  entitled  to  opportunity  for, 

though  his  exception  be  pending.    lb.  180. 
Recommitting  case  and  declaring  prior  proceedings  nuD,  motions  for, 

properly  overruled.    76.     181. 
Reference  of  all  or  part  of  facts,  authority  of  judge  as  to.    Ih.  180. 
Reference  of  some  items  of  indebtedness,  excluding  others,  held  erroneous 

in  this  case.     Walker  v.  Jones,  508. 
Reference,  order  of,  construed.    Mase.  Bond.  Co.  v.  Realty  Co.  181. 
AUTHORITY.    See  Attorney  at  Law;  Principal  and  Agent. 
AUTOMOBILE. 
Chauffeur's  tort,  liability  for.    Fielder  v.  Davison,  509. 
Dangerous  instrumentality,  not  classified  as.    Fielder  v.  Daviionf  609. 

See  Williams  v.  Raper,  811. 
Instruction  to  jury  not  commended,  but  held  no  cause  for  new  trisL 

Ih.  811. 
Master  and  servant,  law  of,  applied.    Fielder  v  Davison,  509. 
Negligence  by  violation  of  act  of  1910,  as  to  speed  and  manner  of  oper- 
ation.   Williams  v.  Raper,  811. 
Negligence,  non-liability  of  owner  for  injury  from,  where  car  not  nm 

by  his  order  or  in  his  business.    Fielder  v.  Davison,  509. 
Owner  who  lends  car  (although  to  his  servant)  not  liable.    Ih. 
Speed,  admissibility  of  rebutting  testimony  as  to.     Williams  V.  Raper, 

811. 
Speed,  violation  of  act  of  1910  as  to.    Verdict  for  damages  upheld.    Ih, 
Verdict  in  action  for  injury,  error  in  directing.    Fielder  v.  Davison,  510. 

Dissent,  519. 
BAD  FAITH.    Trespass  in,  after  judgment    BtovaU  y.  Caverly,  243, 
BAQOAGK     See  Railroad. 
BAIL.    See  Arrest;  Trover. 
BAILMENT.     See  Carrier. 
BANK. 
Interest  on  daily  balances,  eontraet  to  pays  tibet  of  insolveney.   CmitnU 

Bank  v  State,  55. 
State  depository  becoming  insolvent;  right  of  State  M  to  interest  re- 
coverable from  receiver.    Ih, 
BANKRUPTCY. 
Adjudication  in,  does  not  affect  pending  action  to  subject  property  to 

liens    obtained    over    four    months    before.      VirginiO'Carotim 

Chemical  Co.  v.  Rylee,  669. 
Assignment  of  exempted  property  by  bankrupt  before  expiration  of  20 

days,  when  lawful.    Taylor  Co.  v.  Williams,  581. 
Equitable  lien  on  note  waiving  exemption;  protective  injunction  pending 

application:  query.     Coffey  v.  Mitchell,  430. 
Evidence,  exemplification  admissible  in,  on  issue  as  to  delivery  of  deed 

before  adjudication.    Deuhler  v.  Hart,  774. 


Digitized  by 


Google 


Ga.) 


INDEX.  357 


BANKRUPTCY— oonHnued. 

Exemption  asked  for  but  not  actually  Bet  apart,  special  judgment  fixing 

equitable  lien  denied.     Cofey  v.  Miichelly  430. 
Exemption,  waiver  of,  in  offer  to  buy  and  acceptance.     Right  of  bank- 
rupt to  alienate;  title  acquired  by  purchaser.    Equitable  action 
by  creditor  to  impound.    Pincua  v.  Meinhard,  365. 
Injunction  and  receiver  as  to  exempted  property,  when  denied  in  suit 

by  creditors  holding  waiver.    Taylor  Co,  v.  Williams,  581. 
Receiver  of  State  court,  when  not  properly  directed  to  deliver  property 

to  trustee  in.     F.-C.  Chemical  Co,  v.  Rylee,  670. 
Title  to  exempted  property  in  the  bankrupt,  not  the  trustee,  who  has 
possession  until  set  apart.    Pinoua  v.  Meinhard,  372. 
BENEVOLENT  ASSOCIATION. 
Name,  right  to  exclusive  use  of,  not  shown  by  facts,  no  injunction  issued. 

Oood  Sam^ritane  v.  Mack,  835. 
Party,  organization  entitled  to  use  of  name  need  not  be,  for  denial  of 
injunction.    76. 
BILL  OP  EXCEPTIONS.    See  Practice  in  Supreme  Court, 
BILL  OP  LADING.     See  CarHer. 
BILLS  AND  NOTES.     See  Promissory  Note. 
BLIND  TIGER.    See  Intoxicating  lAquQr, 

BONA  FIDES.    See  Administrator  and  Eweoutor;  Promissory  Note. 
BOND.     See  Administrator  and  Eweoutor;  Contract;  Trover, 

Bail,  no  admission  to,  in  county  where  arrest  made  on  warrant  from 

other  county.    Weatherly  v.  Beavers,  122. 
No  exeat  bond  in  alimony  case,  no  liability  on,  where  defendant  appeared 

at  trial  of  that  case.    LeBueur  v.  Pounds,  470. 
Supersedeas.     Stay  of  proceedings,  when  not  result  of  filing  bill  of  ex- 
ceptions and  bond  for  condemnation-money.    Mass.  Co.  y.  Realty 
Co,  180. 
Supersedeas.     Vide  Injunction;  Practice  in  Supreme  Court. 
BOND  FOR  TITLE. 

Assumption  of  debt  secured  by  prior  deed;   rights  of  holder  of  bond, 

touching  payment  or  tender.    Loftis  v.  Alexander,  346. 
Contract  between  obligor  and  assignee  of  obligee  was  admissible  in  suit 
by  transferee  of  assignee.     Hand  Trading  Co,  v.  Chason,  156. 
Injunction  not  granted  on  suit  of  vendee  holding,  who  assumed  payment 

of  debt  secured  by  deed.    Henley  v.  Fort  son,  342. 
Specific  performance  prayed  by  transferee  of  assignee  of  bond,  allega- 
tion of  usury  in  deed  to  secure  debt  properly  stricken  as  incon- 
sistent.   Hand  Trading  Co.  v.  Chason,  156,  158. 
BOOKS.     See  Evidence. 
BOUNDARY. 

Damages  from  shortage  in  land  sold,  where  boundary  misreprebented. 

Doss  V.  Wooten,  561,  563. 
Processioners  have  no  power  to  make  new  line.    They  locate  lines  once 

marked  or  established.     Wheeler  v.  Thom^is,  598. 
Street  referred  to  as,  is  the  way  as  opened  and  used,  rather  than  as 
formerly  existing.    Johnston  v.  Palmetto,  556. 
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BRIDGE. 

Advertisement,  when  Imilding  contract  not  illegal  for  inadeqnacj  of. 
Brantley  T.  Lee,  600. 

Approaching  embankment  made  as  necessary  means  of  access  is  part 
of.     Morgan  County  v.  Glass,  415. 

Contract  to  build,  for  county,  law  as  to  letting.  Contract  here  not  illegal. 
Brantley  v.  Lee,  600. 

County's  liability  in  damages  for  injury  from  absence  of  guard-rails. 
Morgan  County  v,  OUus,  415. 

Navigable  stream,  requiring  consent  of  war  department  to  construction 
of  bridge,  what  is  not.    Brantley  v.  Lee,  600. 

Railroad  crossing,  bridge  and  embankment  for,  erected  by  consent  of 
landowner,  when  no  cause  of  action.    L.  d  N»  B,  Co,  v.  Jackson^ 
543. 
BROKER.    See  Principal  and  Agent. 

Commission,  accord  and  satisfaction  as  to;  rescission  for  fraud,  when 
barred  by  delay  in  oflfer  to  restore.    Jordy  v.  Dunlevie,  325. 

Commission  for  sale  of  realty  not  earned  by  agent  who  procures  offer  to 
buy  on  terms  substantially  different  from  terms  agreed  to  bj 
principal  or  owner.    Parker  v.  Stuhhs,  46. 

Commission  for  sale  of  real  estate,  when  earned.  Subject  discussed. 
Allegations  here  sufficient.     Payne  v.  Ponder,  283,  285. 

Commission  for  selling  real  estate  not  earned  if  acceptance  to  buy 
varies  from  offer  to  sell.    Cray  v.  Lynn,  294. 

Contracts  for  sale  of  real  estate,  compare.    Ih.;  Payne  v.  Ponder,  283. 
BUILDING.    Area  restricted  by  deed;  facts  raised  no  estoppel  to  injunc- 
tion to  prevent  erection.    Beawright  v.  Blount,  323. 
BURDEN  OF  PROOF.     See  Charge  of  Court;  Claim;  Evidence. 
BUSINESS.     See  Constitutional  Law;  Municipal  Corporation, 
CANCELLATION.     See  Deed;  Equity. 
CARRIER. 

Abandonment  of  goods  to,  not  a  right  in  consignee.  Ala,  R.  Co,  ▼• 
McKenzie,  412. 

Agent  at  station  has  no  implied  right  to  check  baggage  in  opposition 
to  contract  of  mileage  ticket.    8o,  Ry.  Co,  v.  Dinkins,  332. 

Baggage,  sample  goods  are  not;  may  be  accepted  for  carriage  as  such, 
waiving  objection.     /6. 

Bailee   gratuitous,   when   liability   limited   to.     lb. 

Bailment  of  goods  to,  confers  no  power  of  sale,  in  ordinary  circum- 
stances.   Ala,  R.  Co.  V.  McKenzie,  411. 

Bill  of  lading;  effect  of  error  in  not  including  part  of  property  de- 
livered for  shipment.    Southern  Ry.  Co.  v.  Williams,  357. 

Bill  of  lading,  estoppel  by,  as  to  quantity  of  goods,  prevented  by  in- 
sertion of  qualifying  words  as  "shippers  load  and  count."  Non- 
effect  of  words,  "allow  inspection."    Xash.  Ry,  v.  Floumoy,  582. 

Bill  of  lading,  transferee  of,  may  rely  on  representation  in  it,  unless 
qualified.    Ih. 

Burden  of  proof  of  diligence,  after  proof  of  loss  or  damage  of  goods. 
W.  d  A.  R.  Co.  V.  Summerour,  545. 
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CAKRIEB,— continued. 

Connecting  line  undertaking  delivery  as  agent  of  defendant,  liability  for 
dereliction  of.    Southern  Ry,  Co,  v.  WilUame,  339. 

Contract  as  evidenced  by  mileage  ticket  controls.  80.  Ry.  Co,  v.  Dinkins, 
332;  Morgan  y.  80,  Ry,  Co,  465. 

Contract.    See  catchwords  "Bill  of  lading,"  supra. 

Conversion  by  sale  of  goods  rejected  by  consignee,  where  notice  to 
shipper  practicable,  and  omitted.    Ala,  R,  Co,  v.  McKenzie,  410. 

Custom  of  agents,  when  no  waiver  of  contract  stipulation  by.  80.  Ry, 
Co,  v.  Dinkina,  332. 

Belay  in  transportation,  matters  proper  for  consideration  on  inquiry  as 
to.    Ala,  R.  Go,  V.  MoKenzih,  411. 

Demurrage  unpaid,  no  justification  for  tortious  seizure  of  property  after 
delivery  to  consignee.    L,  d  N,  R,  Co,  v.  Earl,  456. 

Fruit,  liability  for  loss  of,  by  failure  to  refrigerate  cars  and  to  trans- 
port in  reasonable  time.  Southern  Ry.  Co.  v.  Williams,  357; 
Ala,  R.  Co.  v.  McKenzie,  410;  W.  d  A.  R.  Co.  v.  Summerour,  545. 

Interstate  shipment,  statute  as  to  sale  of  undelivered  fruit  on  notice  not 
applied  to.    Ala.  R,  Co.  v.  McKenzie,  410. 

Lumber  damaged  in  transit;  lessening  of  liability  by  amount  of  which 
plaintiff  could  have  disposed.    80.  Ry.  Co.  v.  Williams,  339. 

Mileage-coupon  ticket,  eflfect  of  regulations  printed  on.  80.  Ry,  Co,  v. 
Dinkins,  332;  Morgan  V.  80.  Ry.  Co,  465. 

Negligence  discoverable  by  ordinary  care,  no  error  in  charge  as  to. 
L.  d  N.  R.  Co.  V.  McOarity,  472. 

Notice  to  shipper,  of  rejection  by  consignee,  duty  of  carrier  to  give, 
when  practicable.    Ala.  R.  Co,  v.  McKenzie,  410. 

Passenger  had  no  right  of  action  for  dishonor  of  mileage  coupons,  and 
for  expulsion.    Morgan  v.  Southern  Ry.  Co.  465. 

Passenger  with  ** through**  ticket  was  ejected  by  second  carrier.  No  as- 
sumption that  initial  carrier  is  liable  in  tort.  Southern  Rail- 
way Co.  V.  Broum,  568. 

Penal  action  for  failing  to  trace  freight,  etc.,  not  a  qui  tarn  action,  as  to 
limitation.    8.  A.  L.  Ry.  v.  Davis,  547. 

Penalty  for  failure  to  adjust  and  pay  claims  for  freight  loss  or  over- 
charge, validity  of  law  as  to.    So.  Ry.  Co.  v.  Lowe,  362. 

Reasonable  time  for  carriage  and  delivery,  evidence  and  instruction  to 
jury  as  to.    W,  d  A.  R,  Co,  v  Summerour,  545. 

Boute  of  shipment,  duty  of  carrier  as  to  selection  of,  where  shipper 
does  not  choose.    Ala,  R.  Co.  v.  McKenzie,  410. 

Rule  as  to  car  service  and  delivery  did  not  justify  seizure  after  delivery 
of  property  to  consignee.    L.  d  N.  R.  Co.  v.  Earl,  456. 

Rule  as  to  placing,  loading,  and  icing  cars,  when  binding  on  shipper. 
Southern  Railway  Co.  v.  Williams,  358. 

Telegraph  or  telephone  operator's  omission  of  duty,  no  recovery  for 
pain  resulting  from.    So.  Bell  Co,  v.  Reynolds,  385. 

Value  of  baggage,  bona  fide  agreement  on,  binds;  not  so  as  to  general 
limitation  in  printed  form.    80,  Ry.  Co,  v.  Dinkins,  333. 
CATTLE-GUARD.     See  Railroad. 
CAVEAT,    See  Will 
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CENSUS.     As  basis  of  classification   for   territorial  generality  of  law. 

Worth  County  V.  Crisp  County,  117. 
CERTIORARI.    New  trial  on,  no  abuse  of  discretion.    Anderaon  Y.Sheffield, 

603. 
CHARGE  OF  COURT  TO  JURY. 

Abstractly  correct,  inapplicable  to  evidence,  erroneous.  Central  Georgia 
Power  Co.  v.  Comwell,  1, 

Administrator  must  recover  possession  before  selling  property  held  ad- 
versely; instruction  authorized.     Walker  v.  Bteffee,  522. 

Agent's  acts  as  affecting  contract  made  by  principals,  no  error  in  omit- 
ting to  charge  as  to.    Troop  v.  Marshall,  459. 

Alimony  permanent,  errors  in  charge  on  trial  of  application  for.  Kno» 
V.  Knox,  480.     Dissent,  481. 

Attorney's  fees,  no  error  in  this  case  in  charge  that  plaintiff  would  be 
entitled  to  recover.    Bryan  v.  Bryan,  52. 

Automobile,  instruction  as  to  running  of,  on  highway,  held  no  cause  for 
new  trial.    Williams  v.  Raper,  811. 

Blind  tiger,  error  in  restricting  definition  of,  to  selling  liquor  ''on  the 
sly."     Thompson  v.  Simmons,  846. 

Burden  of  proof,  and  shifting  thereof,  in  case  of  injury  by  railroad 
company;  no  error  in  charge.    W.  d  A.  R.  Co.  v.  Davis,  494. 

Burden  of  proof;  error,  in  civil  case,  to  require  establishment  of  con- 
tention to  a  reasonable  and  moral  certainty.  Central  Ry.  Co, 
V.  Stiles,  49. 

Burden  of  proof  of  proper  diligence  by  carrier  of  freight;  inaccurate  in- 
struction.    W,  d  A,  R,  Co,  V.  Summerour,  545. 

Carriage  of  freight  in  reasonable  time,  criticism  of  instruction  as  to.  lb, 
546. 

Carrier's  liability  for  delivery  of  shipment  by  agency  of  connecting  line; 
charge  not  error.    Southern  Ry.  Co.  v.  Williams,  339. 

Carrier's  liability  in  damages;  error  in  charge  that  plaintiff  was  entitled 
to  recover  full  amount,  if  at  all.    76.  340. 

Cattle-guard  at  railroad,  inaccurate  instruction  as  to  character  of. 
L.  d  N.  R.  Co.  V.  Plemons,  67. 

Circumstantial  evidence,  omission  to  charge  that  it  is  sought  to  show 
guilt  solely  by,  when  no  error.    Owens  v.  State,  92. 

Condenmation  of  land;  erroneous  instructions  touching  matters  oon* 
sidered  in  estimating  value.  Central  Ga,  Power  Co.  v.  Stone, 
421. 

Confessions,  evidence  authorized  charge  on.    Jones  v.  State,  104. 

Confessions,  omission  to  charge  as  to,  when  no  request,  no  cause  for 
new  trial.    Smith  v.  State,  230. 

Conflict  in  testimony,  that  law  "requires"  jury  to  reconcile,  not  erro- 
neous.    Chicago  Building  dc.  Co.  v.  Butler,  817. 

Consideration,  failure  of;  appropriate  request  to  charge  on  want  of 
notice  of  defects.     Park  v.  Zellars,  586. 

Consideration  of  note  illegal  and  immoral;  no  error  in  refusing  requests 
to  charge.    Exchange  Bank  v.  Henderson,  269. 

Consideration  sufficient:  intention  of  mother  to  compensate  son  for 
services,  etc    Charge  not  error.    Bryan  v.  Bryan,  51. 
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CHARGE  OP  CX)URT  TO  JURY— continued. 

Contention  of  accused,  including  his  admissioni  no  error  in  charge  as 

to.    Crawford  v.  State,  612. 
Court  of  inquiry  and  committal,  no  error  in  charge  as  to  want  of  au- 
thority of  magistrate  to  hold.    Burrow  v.  Southern  Ry.  Co,  733. 
Credibility  of  witnesses,  charge  as  to  weight  of  evidence  error  without 

qualification  as  to.     Ala.  R.  Co,  v.  Brock,  248;   Nash.  Ry,  V. 

Hubble,  300;  WHght  V.  W.  d  A,  R,  Co,  343;  W,  d  A,  R,  Co,  V. 

Davia,  494;  City  of  Dalton  v.  Humphries,  666;  Logan  V.  Hope, 

689;  Nash.  Ry,  V.  Pope,  690. 
Credibility  of  witnesses,  no  error  in  omitting  to  charge  on  law  of,  where 

no  request.    Turner  v.  State,  693. 
Damages;  aggravation  of  existing  infirmity,  evidence  authorized  charge 

as  to.    City  of  Atlanta  v.  Hampton,  390. 
Damages,  erroneous  charge  as  to  measure  of,  under  Federal  employer's 

liability  act    Southern  Ry,  Co,  v.  Hill,  649. 
Damages  exemplary;  no  error  in  defining  what  they  included.    Louisi>Ule 

dc.  Railroad  Co,  v.  Earl,  466. 
Damages  from  loss  of  capacity  to  labor;  instruction  not  misleading  or 

confusing.    City  of  Atlanta  v.  Hampton,  390. 
Damages  from  loss  of  fruit  shipped;  error  in  charge  as  to  finding  of  full ' 

amount  proved.    Southern  Ry.  Co,  v.  Williams,  368. 
Damages  from  pain  prospective;  instruction  to  reduce  to  present  value, 

no  harm  to  defendant.    City  of  Atlanta  v.  Hampton,  390. 
Damages  from  physical  pain  and  mental  suffering  measured  by  enlight- 

ened  conscience;  charge  not  error.     Betts  Co,  v.  Hancock,  199. 
Damages  from  shortage  in  land  sold,  and  of  water  in  well  thereon,  no 

error  in  charge  as  to.    Doss  v.  Wooten,  663. 
Damages;    instruction  to  consider  prospects  of  increased  earnings  by 

minor  plaintiff,  when  no  error.    Betts  Co,  v.  Hancock,  199. 
Damages  remote  and  speculative;  requested  charge  as  to  non -recovery  on 

opinion  of  agent,  touching  sales  and  profits,  should  have  been 

given.    American  Chemical  Co.  y.  Rhodes,  496. 
Deed,  cancellation  of,  for  want  of  delivery  and  acceptance;  instructions 

considered.    Cowart  v.  Ay  cock,  432. 
Deed  of  gift  from  mother  to  daughter  not  set  aside  for  want  of  money 

consideration;  no  error  in  charge.    Dunn  v.  Evans,  741. 
Diligence  of  railroad  company  to  prevent  spread  of  fire  from  locomotive, 

error  in  charge  as  to.    W,  d  A,  R,  Co,  v.  Maynard,  407. 
Diligence  of  railroad  servants  as  to  animal  on  track,  error  in  charge 

as  to.    Central  Railway  Co.  v.  Stiles,  49. 
Dying  declaration,  no  error  in  giving  law  as  to,  where  testimony  re- 
ceived without  objection.     Williams  v.  State,  688. 
Error  in,  did  not  require  new  trial.    Howell  v.  Clements,  442. 
Evidence,  instruction  not  warranted  by,  should  not  be  given.     Central 

Oa.  Power  Co.  v.  Comwell,  1;  L.  d  N,  R.  Co.  v.  Jackson,  544. 
Fears  of  reasonable  man,  engendered  by  threats,  etc. ;  omission  of  charge, 

in  immediate  connection,  no  error.    Johnson  v.  State,  92. 
Homicide  in  defense  of  self  or  sister,  instruction  as  to,  not  hurtful,  if 

error  at  all.    Vamer  v.  State,  613. 


Digitized  by 


Google 


862  ^^^^  (139 

CHARGE  OF  COURT  TO  JURY— continued. 

Homicide,  presumption  of  malice  in,  without  circumstances  of  excuse  or 
mitigation;  correct  charge.    Turner  v.  State,  593. 

Impeachment  of  witness,  affidavit  received  in  evidence  for;  instractioD 
not  erroneous,     (hoena  v.  State,  92. 

Impeachment  of  witnesses,  no  error  in  omitting  to  charge  on,  where  do 
request.    Dean  ¥.  State,  591. 

Inaccuracies  in,  may  not  require  new  triaL  Central  By,  Co.  v.  Stiles, 
49;  Bryan  v.  Bryan,  61. 

Inaccurate,  but  too  favorable  to  losing  party,  no  cause  for  new  trial. 
Ala,  R.  Co,  V.  MoKemie,  410. 

Inaccurate,  not  misleading  when  considered  with  general  charge,  no 
cause  for  new  trial.    Betta  Co,  v.  Hancock,  199. 

Inapt,  when  no  cause  for  new  trial.    Covxirt  v.  Aycock^  432. 

Justifiable  homicide  in  defense  of  self,  and  other  instances  on  same 
footing  of  reason  and  justice,  error  in  not  charging  as  to,  where 
•  evidence  so  authorizes.    Jonee  v.  State,  104. 

Justifiable  homicide,  no  error  in  omitting  language  of  code  as  to,  sub- 
stance being  given.  Vamer  y.  State,  613,  614;  WUUam^  ▼. 
State,  688. 

Justifiable  homicide,  no  error  in  omitting  to  charge  on,  evidenoe  not  so 
requiring.    Miller  y.  State,  716.    Dissent,  723. 

Life  expectancy  and  use  of  mortality  table,  no  error  in  ohargs  as  ta 
Bette  Co,  v.  Hancock,  199. 

Lottery  drawings;  inadequate  instruction  in  action  to  rcooytr  the  prop- 
erty.    Garland  v.  Uhell,  36. 

Malice  express;  definition  illustrated;  charge  not  open  to  objection  pre- 
sented.   Johnson  v.  State,  92. 

Manslaughter,  error  in  not  instructing  jury  as  to,  where  eyidenee  an* 
thorizes  finding -of.    Jonee  v.  State,  104. 

Manslaughter,  facts  required  no  charge  on.  Bruce  y.  State^  695;  Craw- 
ford  y.  State,  612;  Miller  v.  State,  716  (dissent,  728). 

Manslaughter;  when  no  hurtful  error  in  omitting  instruction  to  de- 
termine as  to  interval  of  time  between  assault  or  proyooation 
and  homicide.    Vamer  y.  State,  613. 

Master's  duty  to  furnish  safe  place  for  work;  instruction  should  be 
qualified  by  word  "reasonably."    Bette  Co,  y.  Hancock,  198. 

Mental  incapacity  as  ground  to  set  aside  contract;  instructions  upheld. 
Bryan  v.  Bryan,  61,  62;  Dunn  v.  Evane,  741. 

Mental  incapacity  to  make  deed;  instructions  not  erroneous.    /5,  741. 

Misfeasance,  agent's  liability  for,  to  member  of  firm  employing  him; 
error  in  charge.    Owens  y.  IfichoU,  475. 

Misleading  and  confusing  instruction  requires  new  triaL  Central  Oeor- 
gia  Power  Co,  y.  Comtoell,  1. 

Mistake  in  writing  as  to  sale  of  land;  issues  fairly  submitted;  excep- 
tions not  meritorious.    Right  y.  Caskin,  379. 

Murder^  homicide  not  reduced  from,  merely  by  contemptuous  gestuies, 
threats,  or  words;  charge  not  error  for  reason  assigned,  Vamer 
y.  State,  613. 

Negligence  and  proximate  cause,  issues  as  to,  not  to  be  withdrawn  from 
jury  by  the  charge.    Morgan  County  v.  Class,  416. 
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CHARGE  OP  COURT  TO  JURY— con  H'nuerf. 
Negligence  as  proximate  cause  of  injury,  error  in  failure  to  charge  upon. 

City  of  Dalton  v.  Humphries,  656. 
Negligence  as  to  horses  furnished  and  driven,  want  of  ordinary  care, 

and  proximate  cause;  inaccurate  charge.    Logan  v.  Eope,  ^89. 
Negligence   as  to   signals  for  train   approaching   switch;    no   error   in 

refusing  charge  requested.     8o.  Ry.  Co,  v.  Eilly  550. 
Negligence,    charge   must   not    instruct    that   specified    acts   would    he. 

Seaboard  Air-Line  Railway  v.  Johnson,  471,  472. 
Negligence  comparative,  and  want  of  ordinary  care,  doctrines  of,  not 

erroneously  submitted.    W.  d  A.  R,  Co,  v.  Davis,  493. 
Negligence  comparative,  proportionate  diminution  of  recovery  for;    no 

error  in  omitting  charge.    L,  d  N.  R.  Co,  v.  McOarity,  472. 
Negligence.    Error  in  charge  that  plaintiff  (not  a  servant  of  defendant) 

can  not  recover  unless  he  was  free  from  fault,  not  cured  by 

correct  instruction  following.     Wright  v.  W,  d  A.  R,  Co,  343. 
Negligence.     Error  to  charge  that  specific  act  or  omission  would  show 

want  of  ordinary  care.     W.  d  A,  R.  Co,  v.  Maynard,  409. 
Negligence;  expression  of  opinion  error,  as  to  crossing  track  before  ap- 
proaching engine.     Wright  v.  W,  d  A.  R,  Co,  343. 
Negligence,  no  error  in  charging  that  jury  could  consider  all  facts  and 

circumstances  in  deciding.     Central  Ry,  Co,  v.  Stiles,  49. 
Negligence,  restriction  of  recovery  to  alleged  grounds  of,  proper.    Owens 

V.  Nichols,  475. 
Omission  of  additional  instruction,  no  reason  for  assigning  error  on 

charge    as    given.     Southern  Railway   Co,   v,    Williams,   357; 

Howell  V.  Clements,  441. 
Omission  to  charge  as  to  specific  evidence    (rules  for  employees)    no 

error  when  no  request.    So,  Ry.  Co,  v.  Hill,  550. 
Opinion  not  expressed  that  accused  had  not  sufl9cient  cause  to  believe  his 

life  in  danger.    Vamer  v.  State,  613. 
Ordinary  care  required  of  railroad  company,  inaccurate  definition  of. 

Southern  Railway  Co,  v.  Hill,  550, 
Prescriptive  title,  inaccurate  definition,  and  instruction  as  to  ripening 

of;  and  as  to  continuity  of  possession,  timber  and  turpentine 

operations,  etc.     Walker  v.  Steffes,  520,  522. 
Reasonable  time  for  removing  timber  from  land,  instructions  as  to,  not 

erroneous.    Howell  v.  Clements,  441. 
Request  for  charge  on  assumption  of  risk  in  driving  on  bridge,  rightly 

declined  here.    Morgan  County  v.  Class,  415. 
Request  for  inaccurate  statement  of  law  rightly  declined.     76. 
Request,  no  error  in  denying,  when  instruction  covers  the  subject  of  it 

in  different  words.     Turner  v.  State,  593. 
Request  not  stating  legal  proposition  properly  ignored.     Wright  v.  W, 

d  A,  R,  Co.  343. 
-   Request  should  be  presented  for  charge:     Of  addition  or  qualification 

to  correct  instruction.    Howell  v.  Clements,  441.    As  to  specific 

evidence;   or  that  jury  can  consider  certain  facts.     Southern 

Ry,  Co,  V.  Hill,  650;  Mdrrison  v.  Cureton,  299.     On  credibilitv 

or  impeachment  of  witnesses.     Dean  v.  State,  591;   Turner  v. 

State,  693.    Diminution  of  recovery  for  comparative  negligence 
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CHARGE  OF  COURT  TO  JURY— continued. 

L,  d  y,  R.  Co.  v.  McOarity,  472.  Law  of  oonfeMioiiB,  Smith  y. 
State,  230.  Special  instruetioiiB  in  immediate  OQnnectioiL 
Johnson  v.  State,  92,  93. 

Risk  of  employment,  no  error  in  omitting  charge  as  to,  on  facta  appear- 
ing.   Seaboard  Air-Line  Ry.  v.  Johneon,  471. 

Rule  of  carrier  as  binding  shipper,  no  error  in  charge  as  to,  against 
plaintiff  in  error.     Southern  Railway  Co.  T.  Williams,  358. 

Sales  on  commission;  error  in  charge  touching  prices  at  which  agent 
could  selL    American  Chemical  Co.  v.  Rhodes,  497. 

Trespass  and  threat,  injunction  against  repetition  of;  charge  not  erro- 
neous here.    Culpepper  v.  Cunningham,  90. 

Trespasser  on  railroad,  evidence  required  instruction  touching  law  appli- 
cable to.     W.  d  A.  R.  Co.  V.  Davis,  494. 

Undue  influence,  no  evidence  showing,  no  new  trial  for  inaccuracy  in 
charge  as  to.     Bryan  v.  Bryan,  52. 

Unlawful  search,  false  arrest  and  imprisonment,  error  in  charge  as  to 
recovery  of  damages  for.    Burrow  v.  Southern  Railway  Co.  733. 

Verdict,  no  error  in  framing  specifically,  on  general  finding  by  jury. 
Morgan  v.  CoUm^in,  459,  460. 

Water,  error  in  charge  as  to  liability  of  lower  owner  for  raiaing,  by 
repairing  dam.    Monroe  Y.  Estes,  729. 
CHARTER.     See  Corporation. 
CITY  COURT. 

Abolishing  act  held  nugatory,  judge  entitled  to  salary,  though  he  per- 
formed no  duties  for  the  time.    Johnson  v.  Brooks,  787. 

Judge  of  city  court  of  Blackshear,   appointment  and  confirmation  of. 
Relator  entitled  to  the  ofiice.     Milton  v.  Mitchell,  615. 

Stenographer's  fee  for  transcript  of  evidence   is  no   part  of  costs  in 
criminal  case  in  city  court  of  Madison.    Bowles  v.  Malcne,  115. 
CLAIM. 

Absence  of  counsel  for  claimant  not  on  leave  obtained  or  applied  for, 
trial  may  proceed.     Crawford  v.  Crawford,  68. 

Afl9davit  of  claimant  transmitted  by  ordinary  was  office  paper;  copy 
established,  if  lost.    75. 

Burden  of  proof  not  assumed  before  evidence  offered,  opening  and  con- 
clusion of  argument  not  taken.     Taylor  v.  Brown,  797. 

Damages   for   delay,   issue   of,   allowed   and   tried   where   claimant  not 
present  or  represented.     Crawford  v.  Crawford,  68. 

Estoppel  of  judgment  creditor  by  prior  judgment  in  his  favor,  under 
facts  here  recited      Lancaster  v.  Brown,  376. 

Evidence,   admissibility   of,   on    trial    of   claim    interposed   by  wife  to 
property  levied  on  as  husband's.    Taylor  v.  Brown,  797. 

Party  to  case,  defendant  in  execution  is  not.     Brooks  v.  Winkles,  732. 

Warrantor  of  title,  when  not  bound  by  result  of  trial  in  case  of.    A. 
CLASSIFICATION.     See  Constitutional  Law;  Debtor  and' Creditor. 
CLERK  OF  SUPERIOR  COURT. 

Ordinary  disqualified;  action  by  clerk  instead.     Wilson  V.  Wilson,  771- 
CLOUD  ON  TITLE.     See  Deed,  catchword  "Cancellation." 
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COCHRAN.    Tax,  validity  of  levy  and  sale  for.    City  v.  Lanfair,  249. 
CODE.    See  Code  Sections. 
Adoption  of  codes  by  legislatures  and  constitutional  convention.    Effect 
of    omissions   of    statutory    provisions.      Review    of    decisions. 
Winslow  V.  Murphy,  283;  City  of  Cochran  v.  Lanfair,  249. 
Construction  of  section  not  of  statutory  origin,  by  looking  to  decisions 
.  from  which  it  came.    Davie  V.  First  N,  Bank,  703. 

CODE  SECTIONS— CIVIL. 

62,   65.    Due  process  of  law  afforded  to   one  denied   right  to   sign 
voters'  book,  etc.     These  sections  not  applied  to  case  of  non- 
action, by  registrars.     Bearden  v.  DaveSf  635. 
261.     City-court  judge  held  ofl^»e,  though  not  performing  duties  because 

of  abolishing  act  later  held  void.     Johnson  v.  Brooks,  790. 
419,    420.     Advertisement    four    weeks,    cost    exceeding    $5,000;    when 

contract  not  illegal.    Brantley  V.  Lee,  600. 
468-471.     Act  of   1911,   applying  to   two  counties,   was   invalid,   these 
sections  containing  general  law.     Worth  Co,  v.  Crisp  Co,  117. 
588.     Moneys  from  sale  of  bonds  issued  to  build  court-house  are  county 

funds.    Chattooga  County  v.  Megginson,  509. 
647  et  seq.     This  plan  prevails  unless  another  put  in  force   as  pro- 
vided in  the  code.     Lewis  v.  Turner,  174,  175. 
694  et  seq.     The  three  systems  of  working  roads  compared,  and  their 

differences  shown.    75. 
705-711.     Defaulters  to  be  tried,  not  by  county  commissioners,  but  by 

district  road  commissioners.    lb, 
808,  824-826.     Petition  to  remove  obstructions  demurrable  as  not  show- 
ing ^irisdictional  facts.     Holloway  v.  Birdsong,  316. 
864-867.     Act  of  1874  excepted  ,City  of  Savannah,  and  was  not  terri- 
torially general.     Legislature  not   prevented  from   authorising 
other  municipalities  to   levy   different  rate.     City  of  Cochran 
v.  Lanfair,  249. 
933.     Refusal   of  injunction  against  prosecution  of  club,  no  abuse  of 

discretion.     Georgia  Athletic  Club  v.  Atlanta,  176. 
1018.     Lessee  chargeable  as  owner,  who  holds  base  fee,  paying  ground 

rent,  etc.     Penick  v.  Atkinson,  653. 
1251.     Cited.     See  3426,  infra. 

1531  et  seq.     Act  incorporating  Town  of  Mitchell's  District,  for  school 
purposes,  unconstitutional.     Vaughn  v.  Simmonsf  213. 
No   compliance   by    resolution    that   each    militia    district   be    a 
separate  school  district.     Brown  v.  Hawkins^  700. 
1888,    1889,    1890.     Peddling    distinguished    from    conducting    business. 

Former  decisions  distinguished.     Woodson  v.  Paulk,  785. 
1993,    1994.     Injunction   not  issued  where  facts  show  no   right  to   ex- 
clusive use  of  name.     Oood  Samaritans  v.  Mack,  835. 
2216.     Contract  not  clearly  ultra  vires,   though  not  expressly   author- 
ized by  charter.     Kohlruss  V.  Zachery,  625.     Dissent,  630. 
2306.     State's  right  to  priority  of  payment  over  other  depositors  and 
creditors;  and  wliat  rates  of  interest  recovered.     Central  Bank 
v.  State,  55.    Dissent,  50. 
2663.     Public   nature   of   business   of  electric-power   companies   is   here 
indicated.     Central  (leorgia  Power  Co.  v.  Hamf  572. 
55 
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CODE  SECTIONS— CIVIL-<?on«mi*ed. 

2699.  Inaccurate  to  instruct  jury  that  guards  should  be  such  as  first- 
class  roads  use,  etc.    L.  d  N.  R.  Co,  v.  Plemons,  67. 

27^8.     Facts    not    within,    even    if    applicable    to    interstate    shipment.* 
Alabama  Great  Southern  R,  Co,  v.  McKenzie,  410. 

2771,  2772.  Suit  hereunder  not  a  qui  tarn  action  governed  by  |  4370. 
as  to  limitation.     Seaboard  Air-Line  Ry.  v.  Davis,  547. 

2773.  Fruit  shipment;  failure  to  ice  cars,  and  to  transport  in  reason- 
able time.     W,  d  A.  R.  Co.  v.  Summerour,  545,  546. 

2778.  Not  unconstitutional  as  denying  due  process  of  law,  or  right  to 
defend  action  in  court.    Southern  Ry.  Co,  v.  Lowe,  362. 

2781.  No  error  in  omitting  from  charge  to  jury,  without  request,  on 
facts  of  this  case.    L.  d  N,  R,  Co.  v.  McQarity,  472. 

2823,  par.  5.  Contract  of  oil  mill  as  to  owning  farm  land  not  ultra 
vires,  though  not  expressly  authorized  by  charter.  Kohlruw 
V.  Zachery,  625,  632.     Dissent,  630. 

2976,  2979.  Counsel  fees  on  application  for  permanent  alimony  are 
allowable  by  judge.  Decree  on  verdict  irregular.  No  new 
trial  for  charge  to  jury.    Knox  v.  Knox,  480. 

3007.  Does  not  affect  power  of  widow  to  contract  as  to  debts  of  de- 
ceased husband.     Walker  v.  Walker,  547,  549. 

3007,  3011.  Husband's  stock  subscription  for  wife  did  not  bind  her, 
where  not  authorized.     Chicago  Co.  v.  Butler,  823. 

3011.     Evidence  raised  issues  for  jury.     Oray  v.  Collins,  776. 

3016,  3018,  3021.  Equitable  enforcement  of  parol  agreement  to  adopt, 
after  death  of  foster  parent.     Crawford  v.  Wilson,  657. 

3084.  Election  by  ward,  to  take  land  instead  of  amoimt  invested 
therein,  when  barred  by  laches.     Bennett  v.  Bird,  25,  27. 

3130.  Liability  to  infant  servant  who  fell  on  greasy  platform  against 

revolving  saw.    Betts  Co.  v.  Hancock,  204.    Duty  as  to  furnish- 
ing machinery,  not  "safe,"  but  "reasonably  safe."     lb.  205. 

3131.  Not  applied  to  case  of  allowing  car-handle  to  be  loose,  etc    Sea- 

board Air-Line  Railway  v.  Johnson,  471. 

3155,  3156,  3158,  3159.  Cited  in  ruling  on  agreement  to  form  partner- 
ship to  buy  and  sell  single  lot  of  land.  Floyd  v.  Kicklighter, 
137. 

3182.  Partners'  private  agreement,  admissibility  of,  as  showing  want 
of  %  authority  to  sign  contract.     Chicago  Co.  v.  Butler,  822. 

3212-3214.     Opposed  to  due-process  clause.     Fortune  v.  Brastcell,  609. 

3224,  par.  2.  Purchaser  of  exempted  property  from  bankrupt  tak(« 
title,  if  without  notice  of  intent  to  defraud  creditors  who  have 
right  to  subject  it.    Pincus  v.  Meinhard,  373.    See  Bankruptcy. 

3246.  Return  not  too  defective  for  amendment  by  processioners.  Thorn- 
ton V.  Hitchcock,  751. 

3249.  Proceeding  lies  only  against  one  who  is  trader  when  petition 
filed.     Virginia-Carolina  Chemical  Co.  v.  Rylee,  672. 

3256.  Title-reservation  note  for  price  of  property  sold  can  not  by  agree- 
ment be  treated  as  mortgage.     Wynn    v.  Tyner,  767. 

3278.  Judgment  not  amendable  on  merits  of  case,  after  term  expired, 
for  facts  or  conditions  later  transpiring.  Richards  y.  McHan, 
40. 
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CODE  SECTIONS— CIVIL— connnued. 
3298.    Title-reserration  note  for  price  of  property  aold,  not  foreclosed 
as  mortgage;   even  where  parties  so  agree  therein.     Wynn  v. 
Tyner,  767. 

3306,  3318.    Title-reservation  note  for  price  of  property  sold  is  not  a 

bill  of  sale.    lb,  768. 

3307.  Priority  of  warrant  over  security  deed  recorded  after  levy.    Vir- 

ginia-Carolina  Chemical  Co,  v.  Rylee,  674. 

3363.  State's  right  to  priority  of  pa3rment  over  other  creditors  and 

depositors.    Central  Bank  v.  State,  59. 

3364.  Act  of  1873  superseded  prior  law  (Code  of  1873,  §  1990).    Effect 

of  settlement  by  client  with  adverse  party  before  suit  brought, 

.as  to  contingent  fee.     Winsloio  v.  Murphy,  232. 
Be  vocation  of  authority  to  receive  payment,  attorney  may  con- 
sent to,  or  waive.    Roland  v.  Roland,  833. 
3413.    Waiver  contemporaneous  with  offer  to  buy  and  its  acceptance, 

binding.     Pincus  v.  Meinhard,  371. 
3426.     Contract  rate  terminated,  as  to  State's  deposit,  by  insolvency  of 

bank.     Central  Bank  v.  State,  65.     Dissent,  60. 
3471.    Inaccurate  to  fix  as  standard  the  care  exercised  by  ''a    prudent 

railway  company."    So.  Ry,  Co,  v.  Hill,  654. 
3546.     Surety  can  not  revoke  consent,  given  for  value,  for  creditor  to 

extend  time.     Armour  Fertilizer  Works  v.  Bond,  246. 
3587.    Allegations  in  suit  by  broker  were  sufficient  against  demurrer. 

Subject  discussed.    Payne  v.  Ponder,  286. 
Commission  not  earned  by  procuring  offer  to  buy  on  terms  dif- 
ferent from  those  authorized.     Parker  v.  Stuhha,  46,  *48. 
3609.    Option  of  agent  to  buy  land  "for  his  clients'*  was  no  contract 

with  others  as  his  principals.    Pearson  v.  Home,  464. 
3613.    Liability  of  agent  who  issued  warehouse  receipt  but  delivered 

c6tton  to  third  person.    Trippe  v.  Bell,  782. 
No  defense  of  misfeasance,  that  defendant  was  acting  as  agent  of 

firm  of  which  plaintiff  was  member.     Owens  v.  Nichols,  478. 
3625.    Act  embodied  in  §  5240  was  passed  in  exercise  of  this  province. 

Central  Georgia  Power  Co,  v.  Ham,  571. 
3631.    Ogeechee  river,  at  bridge  between  Bulloch  and  Screven  counties, 

not  navigable.    Brantley  v.  Lee,  602. 
3634.    No  summary  abatement  of  dam  and  pond  as  a  nuisance.    Central 

Georgia  Power  Co,  v.  Ham,  571. 
3644.    Leakage  of  mill-dam  not  for  such  time  as  to  prevent  repair  and 

consequent  raising  of  water.     Monroe  v.  Estes,  730. 
3655.    Agreement  for  contingent  fee  would  not  confer  on  attorney  a 

right  as   assignee,   distinct  from  right  to   lien.     Winslow  v. 

Murphy,  235. 
3680.    Instrument    (will   or   deed)    showing   different   intent   controls. 

Sterling  v.  Huntley,  21,  24. 
3727.  Cited.  See  4686,  4596,  infra. 
3733.    Honey   had   and   received   for   use   of   heirs,   including  minors. 

Wheeler  v.  Wheeler,  604,  606. 
3818  et  seq.    Not  available  to  make  and  establish  new  lines,  or  to  try 

conflicting  claims  of  title.     Wheeler  y.  Thomas,  598. 
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CX)DE  SECnONB— CTVTL— con<tniied. 

3834.  General  allegation  of  undue  inflnenoe  raiaet  no  iBSoe.  Faets 
muat  be  stated.    Field  v.  Brantley,  440. 

3853,  3856.  Probate  not  refused  or  stayed  on  account  of  pending  suit 
to  cancel  will  and  for  injunction.     /&.  437. 

3910.  Election  not  required  of  devisee  to  whom  testator  conveyed  land 
after  making  will.     Johnaon  v.  Hayes,  221. 

3939.  Insanity  occurring,  successor  proper.  McCranie  v.  JJutcM'ttaoii, 
793. 

3943.  Son  of  intestate  entitled  to  letters,  instead  of  guardian  of  rasane 
administrator.     /&.  794. 

3949,  3978.  Cause  for  equitable  relief  alleged,  these  sections  being  in- 
adequate.    Crawford  v.  Crawford,  539. 

4000.     See  3363,  supra. 

4015.  Action  by  adopted  child  against  administrators  of  foster  parent 
did  not  fall  within.     Crawford  v.  WiUon,  655. 

4033.     Charge  to  jury  authorized.    WaXker  v.  Steffes,  520,  522. 

4041,  4042.  Debts  to  be  paid,  error  in  directing  verdict  for  second  year** 
support.     Martin  v.  Oaisaert,  693. 

4<>46.  Separate  estates;  one  set  apart  to  widow  and  child,  and  one  to 
child  of  former  marriage.  No  recovery  against  widow  by  one 
child  on  death  of  the  other.    Phillipa  v.  Atkinson,  740. 

4073.     See  4786,  infra. 

4077.     Guardian  may  use  the  funds.    Bennett  v.  Bird,  28. 

4109.     See  3224,  supra. 

4117.  Contracts  for  future  delivery  of  actual  cotton,  not  gaming. 
Kilpatrick  v.  Richter,  643;   Daniel  v.  Reeves,  646. 

4131.  Delay  of  nine  weeks  in  reselling  oats  not  unreasonable;  findin<^ 
of  jury  supported.     Rohaon  v.  Hale,  753. 

4163,  4164,  4165.  Continuity  of  possession;  tacking  of  possessions: 
transfer  of  inchoate  prescription;  evidence  as  to  timber  opera- 
tions; inaccurate  charge  to  jury.    Walker  v.  Steffee,  520. 

4178.  Interrupted  and  discontinuous  periods  can  not  be  tacked,  fb, 
521,  522. 

4187.    Applied.    L.  d  N.  R.  Co.  v.  Maxey,  542;  Walker  v.  Walker,  548, 

4197.  Defendant  in  execution  can  not  vouch  his  warrantor  into  case 
made  by  interposition  of  claim  by  third  person.  Nonsuit  in 
action  for  breach  of  warranty.    Brooke  v.  Winkles,  732. 

4203.  Attestation  by  sole  witness,  though  notary,  does  not  entitle  deed 
to  registry.     Kimhrell  v.  Thomas,  146. 

4226.  Novation  must  not  prejudice  rights  of  parties  to  lis  pendens. 
Whatley  v.  Marshall,  154. 

4252.  Equitable  relief  from  liability  for  fees,  because  of  agreement  by 

attorney  for  creditor.  Sea>nd  term  was  return  term,  where 
first  process  void  and  new  one  ordered.  Loftis  y.  Alexander, 
347. 
Bequirement  not  met  by  mailing  notice,  if  it  be  not  received  in 
time  provided.  Shaw  v.  Prohasco,  481.  Evidence  of  reasonable 
fee,  when  irrelevant.    76.  482. 

4253.  Note  in  part  for  political  influence  of  votes,  not  enforceable  by 

innocent  purchaser.    Exchange  Bank  y.  Henderson,  263. 
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4256.  Lottery;  effect  of  delivery  of  property  to  winner  in  second  draw- 
ing, and  of  sale  bill  to  winner  in  first.     Oarland  v.  Jahell,  36.. 

4286.  Note  in  part  for  political  influence  or  votes,  consideration  illegal 
and  immoral.    Ex,  Bank  v.  Henderson,  262. 

4290.  Suit  by  transferee  of  administrator  of  deceased  payee  was  not 
demurrable.     Miles  v.  Bank  of  Harlem,  498. 

4296.  Alteration  as  to  interest  rate,  with  intent  to  defraud,  voids  con* 
tract  at  option;  though  note  be  transferred,  before  due,  to 
purchaser  without  notice.     Shaw  v.  Prolxisco,  481. 

4305.  Delay  of  16  months  in  offer  to  restore  value  received  was  such 
laches  as  to  bar  action.    Jordy  v.  DunUvie,  325. 

4335,  4336.  Decree  in  favor  of  State,  not  specifying  whether  amount 
included  interest,  was  res  judicata.    Central  Bank  v.  State,  67. 

4380.  Discovery  of  guardian's  fraud  after  twenty  years,  ward  lacking  in 

diligence,  no  relief  in  equity.    Bennett  v.  Bird,  27. 

4381.  Action    against    company    resulting    from    merger    renews    suit 

against  former  defendant.    A.  C  L.  R.  Co,  v.  Knapp,  422. 
4389.    Cause  of  action  can  not  be  split  so  as  to  recover  interest  in 

separate  suit     Central  Bank  v.  State,  55,  58. 
4392.    Litigant   who,    after   judgment,    continues   to    trespass   may    be 

liable  for  fees  in  suit  for  injunction;  not  for  fees  incurred  in 

procuring  original  judgment.     Stovall  v.  Caverly,  243. 
4394.    Salesman  discharged  might  recover  profits  that  would  have  been 

made.    American  Chemical  Co,  v.  Rhodes,  496. 
4398.    Evidence  authorized  finding  that  plaintiff  might  have  disposed 

of  part  of  damaged  liunber.    So,  Ry,  Co,  V.  Williams,  339,  340. 
4403,  4406,  4408.     No  defense  of  negligent  misfeasance,  that  defendant 

was  acting  as  agent  for  partnership  of  which  plaintiff  was  a 

member.    Owens  v.  VichoU,  475. 
4413.     Application  to  running  of  automobile  by  chauffeur.     Fielder  v. 

Davison,  511. 
4421,   4424,   4425.     Judgment   in   former   suit   begun   by    decedent   and 

continued  by  his  administrator  was  no  bar  to  action  by  widow. 

Spradlin  v.  Georgia  Railway  dc,  Co,  576. 
4483.     Demand  before  suit,  when  unnecessary.     Vaughn  v.  Wright,  737. 
Proof  of  conversion  rendered  unnecessary  by  admission  of  answer. 

Coley  V.  Dortch,  239. 

4503.  Recovery   on   carrier's   tortious   retaking   of  property  after   de- 

livering it  to  consignee.    L,  d  N,  R,  Co,  v.  Earl,  458. 

4504.  Action  for  persistent  trespass  on  property  of  small  value  is  not 

entirely  for  injury  to  peace,  etc.     Stovall  v.  Caverly,  244. 

4533.  Decree  in  suit  for  specific  performance  in  other  county  bound 
purchasers  without  actual  notice.     Whatley  v.   Marshall,   152. 

4570,  4579,  4581.  Applied  in  case  of  mutual  mistake  in  not  excepting 
timber  from  conveyance.      Kight  v.  Oaskin,  379,  385. 

4579.  Mistake  in  not  excepting  timber  from  conveyance;  case  for  ref- 
ormation.   76.  381. 

4586.  Action  for  accounting  of  funds  furnished  to  agent  to  buy  and 
ship  cottonseed.     Mitchem  v.  Oa,  Cotton  Oil  Co.  519. 
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4586,    4596.     Administration    applied   for    after    long   delay,    to    defeat 

plaintiff's  right;  allegations  danurrable.     MeArthur  v.  Jordan^ 

304. 
4596.    Heirs  at  law  alleged  cause  for  relief  against  fraud  of  adminia- 

tratrix.     Crawford  v.  Crawford,  535,  538. 
4610.       See  3910,  supra. 
4639.    Breach  of  contract  to  enter  partnership,  damages  from.     Lane 

V.  Lodge,  99. 

4785.  Legality  of  discharge  of  duties  by  ordinary  of  adjoining  county 

during  extended  absence  from  illness.    Jn  re  Williams,  525. 

4786,  4787.    Nominated  executor  can  not  qualify,  if  he  be  ordinary  of 

the  county.     WiUon  v.  Wilson,  771,  772. 
4792.    Policy   of   insurance   taken   by   trustee   in   bankruptcy   to   other 

county;   bankrupt  died  out  of  State;   no  jurisdiction.     Power 

V.  Green,  65. 
4809,  4811.     Presumed  that  court  was  lawfully  in     session  when  jndi;* 

ment  rendered,  contrary  not  appearing.     Wright  v.  Clark,  34. 
4915.     Authority  conferred  by.     Jones  v.  Baas,  726. 
4955.     Construed,   not   literally,  but   according  to  meaning.     Does  not 

authorize  consent  to  decree  in  violation  of  client's  instruction. 

Davis  V.  First  Xational  Bank,  703. 
4999.     See  4809,  supra.     Error  in   dismissing  appeal  entered  on  same 

date  as  that  of  judgment  appealed  from.     Wright  v.  Clark,  34. 
5014.     See  5206,  infra. 
5115,    5116.     Processioners'    return    may   be   amended   by   them    during 

trial  of  issue  raised  by  protest  thereto.    Thornton  v.  Hitchcock, 

751. 
5127.     Demurring  defendant  held  as  party,  questions  not  to  be  decid^fd 

without  opportunity  for  him  to  be  heard,  though  his  exception 

be  pending.    Mass,  Bond.  Co,  v.  Realty  Co.  180. 
5142,  5147.     Action  for  accounting  by  agent  was  equitable;  exceptions 

of  fact  not  approved,  not  submitted  to  jury.     Mitchem  v.  Geor- 
gia Cotton  Oil  Co,  519,  620. 
5148.     Agreement   for   auditor  to   have   fee  over   $1,000  can   not  affect 

rights  of  party  not  consenting.     Mass.  Co.  v.  Realty  Co,  181. 
5152.     Purpose  of  permitting  bail  process.     Harper  v.  Jeffers,  762. 
5154.     Insufficient  description  of  property  in  affidavit  for  bail,  a  reason 

for  discharge.    Ih,  756. 
5172,  5176.     Claimant  not  present  or  represented,  issue  of  damages  for 

delay  may  be  allowed  and  tried.     Crawford  v.  Crawford,  68. 
5206  et  seq.       Appeal  from  award  opens  de  novo  investigation.     Appro- 
priate, plea,  that  more  land  will  be  affected  than  condemnor 

alleges.     Central  Georgia  Power  Co.  v.  Comwell,  1. 
5240.     No  summary   abatement   of   dam   and   pond   as  nuisance,   under 

§  5333.     Central  Georgia  Power  Co.  V.  Ham,  571. 
5242.     Prohibition  applies  to  mills  and  factories  operated  by  power  other 

than  water.    Strihhling  v.  Ga.  Ry.  dc.  Co.  676.    Not  to  property 

from  which  is  taken  material  to  supply  them.    Beuchler  v.  Oa, 

Ry.  dc.  Co.  724. 


Digitized  by 


Google 


Ga.)  iN^^Ex.  871 

CODE  SECTIONS—CrVIL— continued. 

5292.  Judgment  not  entered  on  yerdict  sustaining  traverse  of  answer, 
before  judgment  against  defendant  in  the  main  action.  Proper 
practice  stated.     Whaley  v.  Kear,  18. 

5307.  Proper  method  to  join  issye  is  in  writing.  Oral  statement  of 
counsel  does  not  meet  objection.    Thompson  v.  Fain,  310. 

5312.  Claim  affidavit  transmitted  by  ordinary  became  office  paper  in 
superior  court.     Crawford  v.  Crawford,  68. 

5333.  Not  applied  to  dam  and  pond  made  by  corporation  imder  {  5240. 
Strictly  construed.    Central  Oa.  Power  Co.  v.  Ham,  569. 

5338.    Practice  in  quo  warranto.     Milton  v.  Mitchell,  617. 

5343.  Jurisdiction  to  compel  attorneys,  by  rule,  to  pay  over  money  col- 
lected, in  what  court.    Phillips  do.  Co,  v.  Jones,  164. 

5385,  5387.    That  rent  was  paid  to  owner  of  land  by  one  to  whom  de- 

fendant gave  the  premises  instead  of  surrendering  to  plaintiff, 
from  whom  he  rented,  when  not  admissible.  Wilson  v.  8av. 
Asso,  170. 

5386.  Omission  in  direction  of  warrant,  waiver  of,  by  filing  counter- 

affidavit.     Crawford  v.  Crawford,  399. 

5440.    Citizens  and  taxpayers  may  have  mandamus  to  compel  commis- 
sioners to  make  up  jury-list.    Davis  v.  Arthur,  77. 
To  require  registrars  to  enroll  names  of  voters  on  list  filed  with 
clerk  of  superior  court.    Bearden  v.  Daves,  635. 

5465.    Allegations  good  against  demurrer.    No  bar  for  laches  of  owner 
in  possession.    Smith  v.  Burruss,  11. 
Jurisdiction    taken    to    decree    specific    performance,    full    relief 
granted  by  canceling  deed,  etc.    Miller  v.  Watson,  33. 

5471.  Applied  in  case  of  conflicting  claims  to  rents,  etc.  Ball  v.  Mad- 
den, 727. 

5476,  5477,  5479.  Error  in  appointing  receiver  and  granting  injunction 
at  suit  of  stockholders.    Oa,  Cement  Co.  v.  Jackson,  668. 

5502.  Discretion  of  judge  to  grant  or  refuse  supersedeas,  or  to  impose 
terms.    Prater  v.  Barge,  901. 

5514.  Dismissal  of  petition  does  not  dismiss  cross-bill  praying  for  relief 
obtainable  at  law.    Lacher  v.  Manley,  802. 

5516.  Rule  and  exception  discussed.  Action  by  child  to  enforce  agree- 
ment to  adopt  her.    Crawford  v.  Wilson,  661. 

5535-5537.  No  defense  to  proceeding  hereunder,  that  sale  is  in  open 
violation  of  law.    Tliompson  v.  Simmons,  845. 

5538.  See  5514,  supra. 

5539.  Attorney's  fee,  judgment  for,  where  allegation  undenied.     Wrenn 

V.  Davis,  374,  375. 

5540.  In  what  cases  fast  writs  of  error  lie.    Richards  v.  MoHan,  43. 
5545.     Practice  in  quo  warranto.     Milton  v.  Mitchell,  617. 

5587.     Improvements  placed  pending  the  suit  not  to  be  set  off.    Hinesley 

V.  Stewart,  7,  10. 
5630,  5632.     See  5206,  supra. 
5640.    No  abuse  of  discretion  in  not  allowing  amendment  without  the 

affidavit.    Benson  V.  Marietta  Fertilizer  Co,  691. 
5659,  5660.    Sustaining  of  motions  to  arrest  and  set  aside  judgment 

was  erroneous  on  facts  here.    Worthy  v.  Farmers  lAfe  Con.  81. 
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5063.     Dismissal  as  to  party  pleading  to  jarisdiction  may  not  necessitate 

dismissal  as  to  party  waiving.    White  v.  N.  Oa.  Co,  588. 
5678.     Action  on  foreign  judgment  for  alimony  not  abated  by  pendency 

of  suit  for  alimony.     Undenvood  y.  Dnderwood,  241. 
5697.     See  3278,  supra. 

5714.  No  abuse  of  discretion  in  refusing  to  continue,  where  no  com- 

pliance with  this  statute.    Crawford  v.  Crawford,  395. 

5715.  Showing  insufficient.    Tompkins  v.  American  Land  Co.  377. 
5732.     Instruction  to  jury  should  not  omit  qualification  as  to  credibility 

of  witnesses.  Nashville  Ry,  v.  Hubble,  301.  See  Charge  of 
Court,  catchword  "Credibility." 

5767.     Second  sentence  here  applied.    Johnson  v.  Hayes,  223. 

5769.  Verdict  fqr  amount  shown  by  books  demanded,  where  no  evidence 
for  defendant.     Sherman  v.  Lane,  781. 

5788,  5790.  Admissibility  of  parol  testimony  of  representations,  etc, 
where  pleas  of  fraud  and  non  est  factum  filed.  Chicago  Build- 
ing dc.  Co.  V.  Butler,  822. 

5795.  Applied  to  receipt  for  premium  on  life-insurance  policy.  Stephen- 
son V.  Empire  Life  Insurance  Co.  84. 

5820.  State  concluded  by  former  judgment.    Central  Bank  v.  State,  57. 

5821.  No  adjudication  whether  primary  defendant  entitled  to  recover 

against  vouchee.  No  provision  for  discharging  vouchee  before 
trial  of  original  suit.  Charleston  Ry.  Co.  v.  Union  Warehouse 
Co.  20. 

5835,  5836.  Other  writing  not  admissible  for  comparison,  imless  proved 
or  acknowledged  genuine.     Chicago  Building  Co.  v.  Butler,  821. 

5858.  Witnesses  to  parol  contract  of  deceased  foster  parent,  competent 
in  suit  by  one  claiming  thereunder  as  adopted  child.  Crawford 
V.  Wilson,  654,  662. 

5858,  par.  1.  That  defendant  saw  note  in  possession  of  other  defendant 
in  lifetime  of  decedent,  incompetent.    Wall  v.  Wtill.  270. 

5858,  par.  5.  Employee  of  plamtiff,  who  witnessed  contract,  not  com- 
petent in  suit  against  administrator.     Sherman  v.  Lane,  781. 

5875.  Qualification  of  witness  from  opportunity  for  forming  correct 
opinion.    Central  Georgia  Power  Co.  v.  Comwell,  4. 

5905.  Cross-examination  may  be  by  depositions,  though  party  taking 
them  omitted  to  ask  cross-questions  on  prior  taking  of  interrog- 
atories. Not  excluded  because  counsel  was  commissioner  to 
take  prior  interrogatories.  Not  essential  that  notice  state  name 
of  officer  before  whom  to  be  taken.    Park  v.  Zellars,  585. 

5918,  5919.     In  what  case  held  not  applicable.     Thompson  v    State,  592. 

5926.  Error  to  direct  verdict,  except  on  conditions  herein  stated.    Shaw 

v.  Probasco,  481. 
In  action  for  injury  by  automobile.    Fielder  v  Davison,  510.    Dis- 
sent, 519. 

5927.  General  verdict  for  movant  in  money  rule,  how  construed.    Stew- 

art V.  Blalock,  45,  46. 

5043.     See  4335,  5820,  supra. 

5966,  5968.  Judgment  of  Alabama  probate  court,  granting  letters  of 
administration,  not  subject  to  collateral  attack,  though  prema- 
ture and  obtained  by  fraud.    Ala.  R.  Co.  v.  Bill,  228. 
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6037,  6039.    Interest  of  debtor,  when  not  subjected  as  equitable  asset. 

Insolvency  of  creditor  as  equitable  ground.     Virginia-Carolina 

Chemical  Co.  v.  Rylee,  674,  676. 
6037.     See  3208,  3306,  supra. 
6074.    Allegations  made  no  case  for  injunction  to  prevent  sheriff  from 

putting  purchaser  in  possession.     Cox  v.  Heidt,  145. 
6138.    Judgment  final  as  to  some  party,  writ  of  error  not  premature. 

Supersedeas,  when  matter  of  discretion,  not  of  right  by  filing 

bill  of  exceptions  and  bond.    Mass.  Bond,  Co,  y.  Realty  Co.  185. 

6152.  Assignments  of  error,  when  too  late  where  no  exception  pendente 

lite  filed.    Tompkins  V.  American  Land'Co,  377. 

6153.  Fast  writ  of  error  to  ruling  on  demurrer  to  petition  to  amend 

judgment  on  habeas  corpus.    Richards  v.  McHan,  38.    Dissent, 

41. 
6160,  6161.    Mailing  copy  to  counsel  is  not  legal  service.     Presley  v. 

Jones,  814. 
6165.    No  order  of  court  necessary  to   give  effect  to  supersedeas,   or 
(where    none    has   been    obtained)    for    issuance    of   execution. 

Pauper  affidavit,  when  too  late.     Wheeler  v.  Wheeler,  608. 
Supersedeas,  when  matter  of  discretion;   not  of  right  by  filing 

bill  of  exceptions  and  bond.    Mass.  Bond,  Co.  v.  Realty  Co,  186. 
6205.    Direction  to  rehear  cause  on  exceptions  to  auditor's  report.     /&. 

182,  195. 
6250.    Motion  not  entertained   (if  court  has  jurisdiction)   where  notice 

not  given.     Worth  County  v.  Crisp  County,  117,  118. 
6314.     Hefers  to  official  survey  admissible  on  certificate  of  officer.     Plat 

admissible   on   testimony   of   its  correctness   by   engineer   who 

made  it.     Wooten  v.  Solomon,  433,  436. 
6359.    Insurance  act  of  1912  (sec.  20)  not  opposed  to.    Leonard  Y.  Amer- 
ican Life  dc.  Co,  277. 
Violated  by  §§  3212-13.    Fortune  V.  Braswell,  609. 
6391.    Act  of  1874,  excepting  a  city  from  its  operation,  was  not  a  gen- 
eral law.     City  of  Cochran  v.  Lanfair,  253. 
Act  of  1911,  for  change  of  county  lines,  violates  this  provision. 

Worth  County  v.  Crisp  County^  117. 
Act  to  incorporate  territorial  district,  for  school  purposes  merely, 

not  valid.     Vaughn  v.  Simmons,  214. 
Insurance  act  of   1912    (sec.  20)    not  opposed  to.     Leonard  y. 

American  Life  dc,  Co,  276. 
6398.    Sections  62  and  65  did  not  apply  where  registrars  refused  to  act; 

and  mandamus  was  remedy.    Bearden  v.  Daves,  635. 
6400.    Not  repugnant  to  14th  amendment  of  U.  S.  constitution.    Tb, 
6506.     Decision  of  Court  of  Appeals  on  matter  within  its  jurisdiction 

was  conclusive.    Saffold  v.  Mangum,  121.     See  Buck  v.  Duval, 

599. 
6540.    Waiver  of  exception  to  jurisdiction  by  appearance  and  pleading 

to  merits.     Elimination  of  party  excepting,  where  verdict  and 

decree  separable.     White  v.  Sorth  Oa,  El,  Co,  587. 
6546.    Not  every  qualified  person  must  be  included  in  jury-list.     As  to 

limit  of  grand  jurors  see  Penal  Code,  {  819.    Davis  y.  Arthur, 

74. 
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6570,  6579.    Making  a  school  district  a  municipal  eorporatioiiy  for  aebool 

purposes  only,  not  allowed.    Vaughn  y.  SimmonM^  214. 
6584.     See  3413,  supra. 
6506.    Act  of  1911  held  invalid  as  special  law.    Worth  Coumtp  v.  Crigp 

County,  117. 
6644.    Municipal  tax  ordinance,  as  to  telegraph  companies,  was  ii^alid 

hereunder.    Postal  Telegraph-Cable  Co,  v.  Cordele,  13  L 

CODE  SECTIONS— PENAL. 

30.    In  case  of  homicide.    Stephens  Y.  State,  594. 

65.    Omission  of  instruction,  in  immediate  connection,  on  reasonable 

fears  raised  by  threats,  no  error.    Johnson,  92,  93. 
70.    Instruction  to  jury  may  be  sufficient  without  using  language  of 

statute.    Williams,  688. 
72.    Defense  not  involved  by  evidence.    Stephens,  594. 
74,  75.     Evidence  rendered  these  principles  applicable.    Jones,  104. 
Language  omitted  from  charge  to  jury,  substance  g^ven  so  far  as 
applicable,  no  error.    Vomer,  613,  614. 
247,  240.    Decision  of  Court  of  Appeals  cited.    Saffold  v.  Mangum,  120. 
665.    Note  partly  for  political  influence  is  upon  illegal  and  immoral 

consideration.    Exchange  Bank  y.  Henderson,  264. 
818.    Initiative  of  this  remedy  is  with  judge.    Remedy  of  citisens  and 

taxpayers  under  §  5440.    Davis  v.  Arthur,  74,  78. 
810.    Not  every  person  qualified  is  required  to  be  included  in  jury-list. 

Mandatory  as  to  limit  of  grand  jurors.    76. 
000,  010,  020.    Magistrate  issuing  warrant  of  arrest  for  crime  done  in 
other  county  can  not  hold  court  of  inquiry.    Burrow  V.  So.  Ry. 
Co,  733. 
010,  057.    In  pari  materia;  so  construed  as  to  give  effect  to  both.    No 
admission  to  bail  in  county  where  arrest  made  on  warrant  from 
other  county.     Weatherly  v.  Beavers,  122. 
1870,  1271.     Constitutionality  of  law.    Valid  sentence  on  plea  of  guilty. 
No  discharge  on  habeas  corpus.    Taylor  v.  Means,  570. 

COLLATERAL  ATTACK.    See  Administrator;  Constitutional  Law;  Judg- 
ment; Municipal  Corporation;  Year's  Support. 

COLOR  OF  TITLE.    See  Title,  catchword  ••Prescription." 

COMMISSION.    See  Broker;  Sale. 

COMMISSIONERS  OF  COUNTY.    See  County;  Jury. 
As  court  to  try  defaulters  in  working  roads,  when  unauthorised.    Lewis  ' 

V.  Turner,  174. 
Injunction  against  acts  ultra  vires.    /&. 

COMMITTAL.    See  Criminal  Law. 

COMPROMISE.    See  Attorney  at  Law. 

CONDEMNATION  OF  LAND. 

Appeal  from  award  of  assessors  is  de  novo  proceeding;  pleading  and 

evidence.     Central  Georgia  Power  Co.  v.  Comwell,  1. 
Electrical  transmission,  of  easement  for,  not  to  interfere  with  mill  op- 
erated by  water  or  other  power.    Strihhling  v.  Georgia  Ry,  de. 
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Co,  676.     Protection  not  extended  to  property  supplying  ma- 
terial to  mill.    Beuchler  v.  Oa.  Ry,  dc.  Co.  724. 

Market  value  of  farm  land,  non-expert  testimony  as  to.  Central  Georgia 
Power  Co,  v.  Comtcell,  1. 

Market  value  of  land  taken,  how  ascertained.  Necessities  or  possible 
profits  of  condemner  not  matters  to  be  considered.  Central 
Georgia  Power  Co,  v.  Stone,  417. 

Value  of  land  condemned  and  consequentially  damaged,  admissibility  of 
testimony  as  to.    76.  416. 
CONDITION.    See  Estate, 
CONFEDERATE  SOLDIER.    See  Took. 
CONFESSION.    See  Evidence. 
CONFLICT  OF  LAWS. 

Administration,  letters  of  in  other  State,  without  notice  or  citation,  not 
collaterally  attacked.     Ala.  R.  Co.  v.  Billy  224. 

Alabama  statutes  touching  grant  of  letters  of  administration  afford  due 
process  of  law.    76. 
CONSENT.     See  Attorney;  Judgment. 

CONSIDERATION.     See  Contract;  Deed;  Promissory  Note. 
CONSTITUTIONAL  LAW. 

Business,  legislative  power  to  regulate,  to  prevent  discriminations,  etc. 
Leonard  v.  American  Life  dc.  Co.  274,  276. 

Classification  of  act  as  a  crime  or  a  private  wrong,  power  of,  not  del- 
egable to  private  citizen.    Fortune  v.  Braswell,  609. 

Classification  of  subjects  for  legislation  must  be  reasonable.  Arbitrary 
discriminations  forbidden.     Leonard  v.  Am.  Life  dc.  Co.  277. 

Collateral  attack,  rule  against,  not  applied  when  point  made  that  act  is 
unconstitutional.     Vaughn  v.  Simmons^  217. 

CoDunerce  between  States,  municipal-corporation  tax  was  unlawful  bur- 
den on.     Postal  Telegraph-Cahle  Co.  v.  Cordele,  126. 

Contract  existing,  not  available  to  prevent  exercise  of  regulation  by 
police  power.    Leonard  v.  American  Life  dc.  Co.  276. 

Contract,  right  of,  touching  one's  labor  or  right  to  employ,  how  un- 
reasonably restricted.     Fortune  v.  Braswell,  609. 

County  lines,  change  of,  effected  only  under  operation  of  general  law 
for  that  purpose.    Worth  County  v.  Crisp  County,  117. 

Due  process  and  equal  protection  of  law  not  denied  by  law  providing 
for  sentence  of  minor  to  reformatory  on  conviction  of  misde- 
meanor.   Taylor  v.  Means,  579. 

Due  process  and  equal  protection  of  law  not  denied  by  not  declaring 
remedy  in  connection  with  right  in  paragraph  of  constitution; 
remedy  being  provided  by  statute.    Bearden  v.  Daves,  635. 

Due  process  and  equal  protection  of  law  not  denied  by  not  providing 
for  appeal  in  paragraph  of  constitution;  remedy  being  given 
by  statute.    76. 

Due  process  of  law  denied  by  statute  against  interfering  with  relation 
of  employer  and  employee,  landlord  and  tenant,  or  landowner 
and  cropper.    Fortune  v.  Braswell,  609. 
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Due  process  of  law  not  denied  hj  Alabama  statutes  for  grant  of  admin- 
istration without  notice.    Ala,  R,  Co,  v.  Hill,  224. 

Due  process  of  law  not  denied  by  law  forbidding  discriminatory  insur- 
ance contracts.    Leonard  v.  American  Life  dc.  Co,  274. 

Due  process  of  law  not  denied  by  provision  for  penalty  for  failure  to 
adjust  freight  claim  or  overcharge.     8o,  Ry,  Co,  v.  Loire,  362. 

Due  process  of  law  not  denied  by  review  court  amending  its  opinion 
without  rehearing.  .Saffold  v.  Mangum,  119. 

Equal  protection  of  lAws,  violation  of  clause  as  to,  by  exemption  in 
section  20  of  act  of  1912.    Leonard  v.  Am.  Life  dc.  Co.  274. 

Tull  faith  and  credit  clause,  judgment  of  other  State  effective  under; 
not  collaterally  attacked  for  fraud.    Ala.  R.  Co.  v.  Hill,  224. 

Pull  faith  and  credit  provision  not  applied  to  judgment  of  other  State 
without  jurisdiction.  Milner  v.  Qatlin,  110.  As  to  divorce  de- 
cree on  constructive  service.     Matthews  v.  Matthews,  123. 

Full  faith  and  credit  to  judgment  of  other  State.  Record  plenary  proof 
of  right  to  recover.  VnderiDOod  v.  Underwood,  242.  Conclusive 
of  status  at  time  when  rendered.    Spann  v.  Edwards,  715. 

■Generality  of  law.  Population  according  to  last  census,  when  no  proper 
basis  of  reasonable  classification.     Worth  Co,  y.  Crisp  Co,  117. 

Oeneral,  law  is  not,  that  excepts  a  named  city  from  its  operation.  City 
of  Cochran  v.  Lanfair,  249. 

Insurance  act  of  1912;  validity  of  section  20,  except  clause  exempting 
certain  companies.    Leonard  v.  American  Life  dc.  Co.  274. 

Insurance  business,  legislative  power  to  regulate.     Ih,  276. 

Interstate  commerce.     See  catchword  "Commerce,"  supra. 

Jury  commissioners'  acts  did  not  contravene  provisions  referred  to  in 
petition  of  citizens  and  taxpayers.    Davis  v.  Arthur,  76. 

Municipal  corporation,  act  creating,  from  territorial  district,  for  single 
purpose,  when  not  valid.     Vaughn  v.  Simmons,  210. 

Part  of  law  invalid,  not  essential  and  inseparable,  may  be  stricken  and 
rest  stand.    Leonard  v.  Am.  Life  dc.  Co.  274. 

Police  power  of  State,  exercise  of,  not  to  impair  right  guaranteed  by 
U.  S.  constitution.    Postal  Telegraph  Co.  v.  Cordele,  132. 

Police  power  of  State  not  to  be  hindered  by  contracting.  Leonard  v. 
American  Life  dc.  Co.  276. 

Prosecute  or  defend  cause,  right  to,  when  not  denied  by  penal  law  as  to 
carrier  of  freight.    Southern  Ry.  Co.  v.  Loire,  362. 

Protection  to  person  and  property;  provision  not  violated  by  section  20 
of  insurance  act  of  1912.    Leonard  v.  Am.  Life  dc,  Co,  274. 

Schools,  power  to  authorize  municipal  corporations  to  establish  and 
maintain,  by  local  taxation.     Vaughn  v.  Simmons,  210. 

"Special  act  in  case  provided  for  by  general  law:  Act  of  1911,  for  change 
of  line  dividing  two  counties.    Worth  Co,  v.  Crisp  Co.  117. 

Special  act  in  case  provided  for  by  general  law;  incorporation  of  dis- 
trict as  town,  for  school  purposes.     Vaughn  v.  Simmons,  210. 

Special  act  in  case  provided  for  by  general  law,  insurance  act  of  1912 
(sec.  20)   is  not.     Leonard  v.  American  Life  dc.  Co,  274. 

Special  legislation;  general  law  affecting  private  rights  not  varied  by 
insurance  act  of  1912   (sec.  20).    lb. 
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Special  legislation  not  prevented  by  prior  enactment  not  territorially 

general  in  its  operation.    City  of  Cochran  v.  Lanfair,  249. 
U.  S.  constitution,  construction  of,  by  U.  S.  Supreme  Court  binds  State 

courts.    Postal  Telegraph-Cahle  Co,  v.  Cordele,  132. 
CONSTRUCTION.     See  Code;  Contract;  Deed;  Statute;  Will. 
CONTEMPT.     See  Alimony, 
CONTINUANCE. 
Absence  of  mother  of  accused,  as  witness,  when  no  error  in  not  continu* 

ing  case  for.    Burger  v.  State,  108. 
Absence  of  witness,  no  error  in  not  granting  continuance  on  account  of. 

Hammontree  v.  Hammontree,  810. 
Absence  of  witness;  showing  deficient.     Tompkins  v.  Am,  Land  Co,  377. 
Amendment,  no  abuse  of  discretion  in  refusing  to  continue  because  of. 

C  rate  ford  v.  Crawford,  394. 
CONTRACT.     See  Carrier;  Husband  and  Wife;  Insurance;  Partnership; 

Promissory  Wote;  Sale;  Tender, 
Abandonment  and  breach  of,  by  conduct.    Miller  v.  Watson,  32. 
Accord  and  satisfaction  of  tort;   suit  as  on  contract  demurrable,  and 

amendment  rejected.     Cow  v.  Oa,  R,  dc.  Co,  532. 
Action  for  breach  of,  and  for  accounting,  not  sustained  by  allegations  of 

this  petition.    Dickey  v.  Comer,  166. 
Adoption  of  child,  contract  for,  how  and  by  whom  enforced,  where  no 

statutory  adoption.     Crawford  v.  Wilson,  664. 
Affirmance  and  repudiation  of,  in  same  action,  not  allowable.     Hand 

Trading  Co.  v.  Chason,  166,  158. 
Agent  furnished  with  funds  to  buy  and  ship  goods  on  commission,  ac- 
counting by.     Mitchem  v.  Georgia  Cotton  Oil  Co.  619. 
Agent's  right  of  action  on  contract  signed  by  him,  and  liability  to  suit 

thereon.     Pearson  v.  Home,  453,  454. 
Amendment  changing  action  for  specific  performance  to  one  for  recovery 

of  damages,  when  allowed.     Lane  v.  Lodge,  99. 
Attorney's  contract  for  contingent  fee  gives  no  right  of  action  against 

adverse  party  who  settles  with  client  before  suit,  knowing  of 

contract.     Winslow  v.  Murphy,  231. 
Bill  of  lading  with  qualifying  words  touching  quantity  of  goods,  effect 

of,  on  transferee,     yashville  Ry,  v.  Floumoy,  682. 
Bond  for  title,  contract  between  obligor  and  assignee  of,  admissible  in 

suit  by  second  transferee.    Hand  Trading  Co,  v.  Chason,  156. 
Bond  of  contractor,  allegations  did  not  support  action  on,  under  act  of 

1910  or  apart  therefrom.     Town  v.  Fidelity  Co.  63. 
Breach  by  repudiation,  notifying  seller  that  goods  will  not  be  received 

is.     Rohson  v.  Evans,  753. 
Breach  caused  by  party  to,  can  not  be  set  up  as  freeing  him  from  obli- 
gation.    Hawkins  v.  Studdard,  743,  748. 
Broker's  commission  for  selling  real  estate;  contracts  considered.    Parker 

V.  Stuhhs,  46;  Payne  v.  Ponder,  283,  284;   Cray  v.  Lynn,  294; 

Jordy  V.  Dunlevie,  326. 
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Building  contract;  ac^on  on  bond  of  contractor  held  snbjeet  to  danmrer 

here.    Town  of  Chrantville  T.  Fidelity  Co,  53,  54. 
Compromise   by   attorney   in    violation   of   instruction,   not   binding   on 

client.     Davis  v.  First  yational  Bank,  704. 
Consideration,  agreement  not  invalid  for  want  of,  additional  to  eonvev- 

ance  of  land  sold.     Read  v.  Qould,  499. 
Consideration,  agreement  to  waive  breach  not   supported  by;    whether 

binding,  not  decided.     Btuddard  y.  Hawkins,  748. 
Consideration,  contract  to  convey  land  to  city  for  park  was  not  without. 

City  of  Quitman  V.  Jelks,  238,  239. 
Consideration  furnished  by  husband  supported  deed  made  to  wife.    Read 

V.  Oould,  500. 
Consideration   moving  to   defendant  sued  for  breach,  petition  not  de- 
murrable for  want  of.    Lane  v.  Lodge,  93. 
Consideration,  mutual  and  dependent  covenants.     Fb. 
Consideration  new,  not  required  for  extension  of  time,  where  notice  given 

as  stipulated.     Houston  Y.  Chattahoochee  Lumber  Co,  146. 
Consideration  sufficient:  intention  that  son  be  compensated  for  attention 

and  services  to  his  mother.    Bryan  v.  Bryan,  51. 
Corporation,  contract  of,  without  express  charter  power,  when  not  in- 
valid.    Kohlruss  V.  Zachery,  625.     Dissent,  629. 
Cotton  for  future  delivery,  validity  of  contracts  as  to.     Damages  from 

breach.     Kilpatrick  v.  Richter,  643;  Daniel  v.  Reeves,  646. 
County  board,  application  to,  and  its  acceptance,  both  duly  entered  on 

minutes,  constitute  contract.     Cen.  Oa.  Co,  v.  Butts  Co.  490. 
County  bridge,  contract  for  building,  not  held  illegally  let  for  inadequate 

advertisement.     Brantley  v.  Lee,  600. 
Covenant,  damages  for  breach  of.    Self  v.  Billings,  400;  Hughes  v.  Ellis, 

406. 
Custom  of  agents  of  carrier,  when  no  waiver  of  contract  stipulation  by. 

Southern  Railway  Co,  V.  Dinkins  dc.  Co,  332. 
Damages  from  breach  of,  by  discharging  salesman,  etc.;  recovery.    Amer* 

ican  Chemical  Co.  V.  Rhodes,  496. 
Damages  from  breach  of,  where  specific  performance  impossible.     Lane 

V.  Lodge,  93. 
Damages  in  lieu  of  specific  performance,  recoverable  on  breach.    Central 

Georgia  Power  Co,  v.  Butts  County,  490. 
Decree  by  consent,  payment  or  tender  of  money  on,  what  necessary. 

Roland  v.  Roland,  825.    See  Davis  v.  First  National  Bank,  702. 
Dedication  of  land,  county  could  not  accept,  and  yet  repudiate  condition 

imposed  by  dedicator.    Jenkins  County  V.  Dickey,  91. 
Definiteness  of  amount  to  be  furnished,  agreement  not  invalid  for  want 

of.    Floyd  V.  Kicklighter,  133. 
Delivery  to  carrier,  after  buyer  has  repudiated  contract,  not  treated 

as  delivery  to  buyer.    Rohson  v.  Hale,  766. 
Description  of  land  not  too  vague  and  indefinite  to  be  applied  to  subject 

by  extrinsic  evidence.    Pearson  v.  Home,  453. 
Disclaimer  in  favor  of  third  person,  reserving  rights  against  original 

grantee,  was  no  defense  to  suit.    Read  y.  Oould,  500. 
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Division   and  distribution   of  land,   effect  of  family  agreement  as  to. 

Allen  v.  Lindsey,  648. 
Election  to  terminate,  by  conveyance  to  third  person;  liability  fixed  to 

pay  sum  promised.    Read  y.  Oould,  409,  500. 
Entire,  for  specified  amounts  of  goods  to  be  delivered  at  separate  times. 

Roh8on  V.  Eale,  753.    . 
Extension  on  giving  notice  before  expiration  without  new  consideration, 

distinguished  from  agreement  to  renew;  when  binding;   rights 

of  lessee  and  assigns.     Houston  v.  Chattahoochee  Lumber  Co, 

146. 
Forfeiture  of  prior  payments,  or  abrogation,  not  result  of  failure  to 

pay  price  of  land  when  due.     Miller  v.  Watson,  32. 
Fraud,  admissibility  of  testimony  supporting  defense  of.    Chicago  Build- 
ing dc.  Co.  y.  Butler,  816. 
Fraud,  contract  not  void  but  voidable  for.    Jordy  v.  Dunlevie,  329. 
Fraud,  not  set  aside  for,  at  instance  of  one  who  has  not  promptly  offered 

to  restore  fruits  of.    76.  330;  Walker  y.  Walker,  547,  549. 
Gaming,  contracts  for  future  delivery  of  actual  goods  are  not.     Kilpat- 

rick  y.  Richter,  643;  Daniel  y.  Reeves,  646. 
Gaming    enterprise,    property    delivered    under,    when    not    recoverable. 

Garland  v.  Ishell,  34,. 36. 
Injunction  not  granted  to  prevent  breaking  of  contract  to  do  business 

stopped  by  later  law.     Leonard  y.  Am.  Life  dc.  Co.  274. 
Interest  upon  daily  balances  on  deposit,  contract  of  bank  to  pay;  effect 

of  insolvency;   State's  right  to  priority  of  payment,  etc.     Cen- 
tral Bank  y    State,  55.     Dissent,  59. 
Land  sold;   what  action  lies  on  failure  to  erect  walls  as  part  of  the 

consideration.    Bushee  v.  Chapman,  19. 
Land  to  be  sold  at  fixed  price  on  failure  to  repay  money  by  certain 

date;   contract  considered.     Kohlruss  y.  Zachery,  625. 
Lease  perpetual,  on  condition  of  paying  ground  rent  and  complying  with 

covenants.     Penick  v.  Atkinson,  649. 
Married  woman's.     See  cases  under  Husband  and  Wife. 
Mental   incapacity   and   undue   influence,   as   ground   for   setting   aside. 

Charge  to  jury  considered.     Bryan  v.  Bryan,  51,  52;   Dunn  v. 

Evans,  741. 
Mileage -coupon  railroad  ticket,  effect  of  regulations  on.     Southern  Ry. 

Co.  y.  Dinkins,  332;  Morgan  v.  Southern  Ry.  Co.  465. 
Minor  heirs  could  not  contract  or  elect  to  reject  sale  or  treat  it  as 

valid,  before  majority.    Wheeler  y.  Wheeler,  606. 
Money  had  and  received  in  trust,  express  or  implied  contract  as  to. 

Wheeler  v.  Wheeler,  604. 
Mutual  assent  to  same  thing  in  same  sense  required  in  offer  to  sell  and 

its  acceptance.     Cray  v.  Lynn,  294. 
Mutuality,  contracts  not  wanting  in.    Lane  y.  Lodge,  93;  Floyd  y.  JTtc^*- 

lighter,  133. 
Non  est  factum,  admissibility  of  evidence  on  plea  of.     Chicago  Building 

do.  Co.  y.  Butler,  816. 
Nonsuit  in  action  fbr  breach  of,  error  here.    Lane  y.  Lodge,  93. 
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Novation  not  to  prejudice  rights  of  parties  to  lis  pendens.  Whatley  t. 
Marshall,   154. 

Nudum  pactum,  agreement  not  invalid  as.    Read  v.  Oould,  499. 

Option  to  buy  ''for  his  clients'*  did  not  make  them  parties  to  it,  pre- 
venting enforcement  by  agent.     Pearson  v.  Home,  453. 

Option  to  buy  land,  damages  on  breach  of,  by  selling  to  others  before 
opportunity  to  exercise  it.    Ih, 

Option  to  buy  land  not  held  void  for  indefiniteness  as  to  price  or  time 
for  closing.    Ih, 

Option  to  buy  land  transferred;  terms  of  contract  considered  on  de- 
murrer.    Dickey  v.  Comer,  166. 

Parol  agreement  changing  written  contract  for  sale  of  land,  petition  not 
demurrable  as  setting  up.    Hatpkins  v.  Studdard,  743. 

Parol  evidence.  Conversations  before  and  when  executing  writing,  when 
properly  excluded.     Thomason  v.  Moore,  341,  342. 

Parol  evidence  not  admissible  to  show  undisclosed  intent,  even  to  ex- 
plain ambiguity.     Read  v.  Oould,  499. 

Parol  evidence  of  agreement  and  understanding  when  consent  decree 
entered,  when  admissible.    Roland  v.  Roland,  825. 

Parol  evidence  to  contradict  writing,  general  rule  as  to,  when  not  ap- 
plied.    Chicago  Building  dc,  Co.  v.  Butler,  816. 

Parol  obligation  acted  on  for  years,  equitable  enforcement  of.  Crawford 
V.  Wilson,  654. 

Parties;  and  when  action  maintained  by  beneficiary  not  party.    Ih, 

Partnership,  agreement  to  form,  to  buy  and  sell  single  parcel  of  land; 
action  withstood  demurrer.     Floyd  v.  Kicklighter,  133. 

Partnership,  allegations  showed  contract  of.    Ih.;  Smith  v.  Padrosa,  484. 

Partnership,  breach  of  contract  to  enter  into,  gives  cause  of  action. 
Lane  v.  Lodge,  93,  98. 

Partnership  contract  not  required  to  be  written,  though  business  will 
comprehend  matters  within  statute  of  frauds.     76.  93. 

Police  power  touching  regulation  of  business  not  to  be  hindered  by  con- 
tracting.   Leonard  v.  American  Life  dc.  Co.  276. 

Policy  of  law,  contract  opposed  to.     Wynn  v.  Tyner,  765. 

Policy  of  law,  contracts  opposed  to.  Effect  of  law  passed  after  contract 
put  in  force.    Leonard  v.  American  Life  dc.  Co.  274. 

Policy  of  law,  what  contracts  for  future  delivery  not  opposed  to.  Kil- 
Patrick  v.  Richter,  643;   Daniel  v.  Reeves,  646. 

Presumed  legal,  on  demurrer.    Kilpatrick  v.  Richter,  645. 

Public  reading  and  explanation,  testimony  as  to,  when  not  admissible. 
Chicago  Building  dc.  Co.  v.  Butler,  816. 

Railroad  mileage-book  ticket;  contract  stipulations.  8o,  Ry,  Co,  v. 
Dinkins,  332 ;  Morgan  v.  So,  Ry.  Co.  465. 

Reasonable  time  for  performance,  where  no  time  specified.  Pearson  v. 
Home,  455. 

Reasonable  time,  question  of,  is  one  of  fact;  jur3r's  finding  here  sup- 
ported.   Rohson  V.  Hale,  755. 

Reform  writing,  court  will  not,  into  contract  to  which  parties  did  not 
mutually  assent.    Jordy  v.  Dunlevie,  325. 
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Remedies  on  breach  of  executory  contract  of  sale,  seller  ordinarily  has 
choice  of  three.    Rohaon  v.  Hale,  753. 

Remedy  in  damages,  not  by  rescission,  on  breach  of  covenant.  Self  if. 
Billings,  400;   Hughes  v.  Ellis,  406. 

Repudiation  without  legal  reason,  recovery  on.    Rohson  v.  Hale,  753. 

Rescission  for  breach  of  condition  subsequent  not  decreed;  words  of  deed 
imported  covenant.  Damages  allowed.  Self  v.  Billings,  400: 
Hughes  v.  Ellis,  406. 

Rescission  for  fraudulent  alteration  of  note  must  go  to  whole  contract. 
No  enforcement  of  part  and  repudiation  of  other  part.  Shaw 
V.  Prohasco,  481. 

Rescission  not  effected  by  notice  of  buyer  to  seller  who  does  not  consent. 
Rohson  V.  Hale,  753. 

Rescission,  not  reformation,  is  remedy  to  avoid  effect  of  writing  pro- 
cured by  fraud.    Jordy  v.  Dunlevie,  325. 

Rescission  of  covenant,  breach  of  contract  to  support  grantor  in  deed 
did  not  afford  cause  for.     Self  v.  Billings,  400. 

Rescission,  restoration  of  value  received  essential  to.  Delay  in  offer  to 
restore,  loss  of  right  by.  Jordy  v.  Dunlevie,  325;  Walker  v. 
Walker,  547. 

Sales  of  fertilizers,  breach  of  contract  for,  by  discharging  salesman 
without  cause,  and  otherwise.  Rejection  of  orders,  when  no 
breach.     American  Chemical  Co,  v.  Rhodes,  495,  496. 

Specific  performance,  action  for,  asserts  validity  of  contract.  Allega- 
tion of  invalidity  of  security  deed,  when  properly  stricken  as 
inconsistent.     Hand  Trading  Co,  v.  Chason,  156,  158. 

Specific  performance  impossible,  damages  recoverable  for  breach.  Lane 
v.  Lodge,  93;  Central  Oa,  Power  Co,  v.  Butts  Co,  490. 

Specific  performance  not  compelled  as  to  contract  for  land,  if  plaintiff 
corporation  have  no  power  to  acquire  and  hold  it.  Want  of 
power  not  clear.     Kohlruss  v.  Zachery,  625. 

Specific  performance  not  decreed,  where  writing  too  indefinite  as  to  loca- 
tion of  land  and  kind  of  residence.     Young  v.  Floumoy,  634. 

Specific  performance  not  obtained  where  acceptapce  varied  from  offer 
to  sell.    Wiggins  V.  Lynn,  297. 

Specific  performance  of  contract  for  sale  of  land;  petition  not  de- 
murrable for  no  cause  of  action.     Studdard  v.  Hawkins,  743. 

Specific  performance  of  contract  to  convey  land,  when  decreed  in  equity, 
and  full  relief  granted.     Miller  v.  Watson,  29. 

Specific  performance  of  parol  agreement  to  adopt  child,  after  death  of 
foster  parent.     Crawford  v.  Wilson,  658. 

Specific  performance,  petition  for,  not  demurrable  on  grounds  stated. 
City  of  Quitman  v.  Jelks,  238,  239. 

Statute  of  frauds  as  applied  to.    Studdard  v.  Hawkins,  746. 

Statute  of  frauds  not  applied  to  oral  contract  of  partnership,  though 
firm  deal  in  realty.    Lane  v.  Lodge,  93;  Smith  v.  Padrosa,  487. 

Statute  of  frauds,  when  no  obstacle  to  recovery  for  breach  of.  Lane  v. 
Lodge,  93,  98,  100. 

Statutory  summary  proceeding  can  not  by  agreement  be  made  applicable 
to  different  instrument.     Wynn  v.  Tyner,  765. 
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CONTRACT— continMed. 
Tenancy,  on  issue  of,  when  contract  not  subject  to  attack  as  obtained  br 

fraud.    Crawford  v.  Crawford y  394. 
*  Tender  before  suit,  when  necessary.     Excused  by  conduct  or  declaration 

that  it  will  be  refused.     Miller  v.  Watson,  29. 
Tender  unnecessary  where  party  put  it  out  of  his  power  to  comply  with. 

Pearson  v.  Homey  453. 
Time  for  commencement  of  operation  under,  immediate  if  not  otherwise 

specified.    Floyd  v.  Kicklighter,  133. 
Time  not  of  the  essence;  sale  of  land.    Miller  v.  Watson,  32. 
Time  of  the  essence  may  be  waived.    Btuddard  v.  Hawkins,  748. 
Time  of  the  essence;  payment  or  tender  of  money  under  decree  entered 

by  consent.     Roland  v.  Roland,  825. 
Tort  by  violation  of  duty  arising  on.     Owens  v   tfichols,  475. 
Title-reservation  note  can  not  be  foreclosed  as  mortgage,  though  parties 

so  agree.     Wynn  v.  Tyner,  765. 
Two  instruments  considered  one  contract.    Re<id  y.  Oould,  499. 
"Ultra   vires,   contract  not  shown  clearly  to  be.     KoMruss  V.  Zachery, 

625.     Dissent,  629. 
Ultra  vires,  contract  of  city  to  buy  land  for  park  beyond  limits  was  not. 

City  of  Quitman  v.  Jelks,  238. 
Unilateral;    contract   for   d^ivery   ot   cotton   not   so  held.     Daniel  v. 

Reeves,  646,  647. 
Waiver  in  parol  as  to  formal  and  timely  tender;  and  estoppel  by  conduct 

Btuddard  v.  Hawkins,  743. 
Waiver  of  exemption  made  in  offer  to  buy  goods,  if  accepted.     Pineju 

V.  Metnhard,  365* 
Waiver  of  stipulation  by  acceptance  with  knowledge  express  or  implied. 

Southern  Railway  Co.  v.  Dinkins  dc,  Co,  332. 
Will,  probate  of,  not  barred  by  agreement  of  children  to  disregard  it, 

made  before  death  of  testatrix.     Field  v.  Brantley,  437. 
Witnesses  competent  to  prove,  in  case  of  death  of  obligor.     Crawford  v. 

Wilson,  654. 
Waiting,  that  contract  does  not  appear  to  be  in,  no  ground  of  demurrer. 

City  of  Quitman  v.  Jelks,  238. 
CONVERSION.    See  Carrier;  Trover, 

COPY,  ESTABLISHMENT  OF.    Crawford  v.  Crawford,  68. 
CORPORATION. 
Charter  power  as  to  owning  land.    Kohlruss  v.  Zachery,  625. 
Charter  under   particular   name,   facts  showed   no   right  to   injunction 

against.     Good  Samaritans  v.  Mack,  835. 
Contract  for  land  not  clearly  ultra  vires.     Kohlruss  V.  Zachery,  625. 

Dissent,  629. 
Expiration  of  charter  by  limitation  of  time  therein  named.     Cfood  Sa^ 

marxtans  v.  Mack,  835. 
Farm  land,  charter  of  oil  and  fertilizer  company  gave  no  express  power 

to  bwn,  or  to  contract  as  to;   but  contract  not  held  invalid. 
Kohlruss  v.  Zachery,  625.     Dissent,  629. 
Merger;  liability  in  tort  of  company  taking  over  another,  assuming  its 
debts,  etc.     Atlanttc  dc,  R,  Co,  y,  Knapp,  423. 
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CORPORATION— con  tinned. 

Name,  right  to  exclusive  use  of,  not  shown  by  recited  facts,  injunction 

not  issued.     Good  Samaritans  v.  Mack,  835. 
Property,  right  to  hold,  questionable  by  State,  not  citizen;  general  rule, 

when  not  applied.     Kohlrusa  v.  Zachery,  625. 
Receiver  and  injunction  at  suit  of  stockholders,  when  erroneous.     Oeor- 

gia  Portland  Cement  do,  Co,  v.  Jackson,  668. 
Renewal  of  suit  against  company  merged  into  another,  how  effected. 

Atlantic  Coast  Line  R,  Co,  v.  Knapp,  423. 
Ultra  vires,  what  acts  without  express  charter  power  not  held  to  be. 

Kohlruss  v.  Zachery,  625,  632.     Dissent,  629. 
COSTS. 

Allegation  of  part  not  properly  taxable,  too  vague  and  indefinite,  rightly 

stricken.     Thompson  v.  Fain,  310. 
At  common  law  not  recoverable  eo  nomine;   and  unknown  in  criminal 

cases.     Bowles  v.  Malone,  116. 
Criminal  case,  stenographer's  fee  no  part  of  cost  in.    75. 
Note  paid  pending  suit;   judgment  for  cost  against  plaintiff,  error  on 

facts  appearing.     Wrenn  v.  Dams,  374. 
Stenographer's  fee  for  transcript  of  evidence  in  city  court  of  Madison 

not  taxable  as.     Bowles  v.  Malone,  115. 
COTTON.    See  Contract;  Warehouse  Receipt. 
COUNTY. 
Boundary  line,  change  of,  only  under  general  law.    Act  of  1911  invalid 

as  special  law.     Worth  County  v.  Crisp  County,  117. 
Bridge,  law  as  to  letting  contract  to  build,  when  not  illegal  for  inade- 
quate advertisement.     Brantley  v.  Lee,  600. 
Bridge,  liability  for  injury  from  absence  of  guard-rails  on  embankment 

approaching.     Morgan  County  v.  Glass,  415. 
Contract  constituted  by  application  to  proper  authorities  and  acceptance, 

both  entered  on  minutes.    Cen,  Ga.  Co,  v.  Butts  Co,  490. 
Contract  enforceable:  to  change  road  and  erect  bridges,  in  oonsideratipn 

of  ponding  water,  etc.    75. 
Dedication  of  land  can  not  be  accepted  only  for  benefit  conferred,  ignor- 
ing condition  imposed  by  dedicator.    Jenkins  County  v.  Dickey, 

91. 
Estoppel  not  raised  against,  as  to  complaint  of  exercise  of  dominion 

over  territory  taken  under  invalid  statute.     Worth  County  v. 

Crisp  County,  117. 
Party  defendant,  petition  not  demurrable  for  not  properly  naming  county 

as.    75. 
Public  utility,  allegation  as  to,  when  unnecessary  in  suit  on  contract  as 

to  bridge  and  road.    Cen,  Ga,  Co,  v.  Butts  Co,  490. 
Road,  contract  to  build  fence  and  gates  in  consideration  of  land  for, 

not  to  be  repudiated.    Jenkins  County  v.  Dickey,  91. 
Road,  dedication  of  land  for,  should  be  rejected  if  condition  impose  in<- 

tolerabie  burden  on  public  use.    75. 
Road  defaulters,  how  tried.    Lewis  y.  Turner,  174. 
School  districts,  law  as  to.    Brown  v.  Hawkins,  697. 
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COUNTY— conn'niied. 

Service,  manner  of,  afforded  no  ground  for  motion  to  dismiss  action. 

Worth  County  v.  Crisp  County,  118. 
Treasurer's  fees  on  receiving  and  disbursing  principal  and  interest  of 

bond  moneys.     Chattooga  County  v.  Megginaon,  509. 
COURT.    See  Charge;  City  Court;  Ordinary;  United  States  Court. 

Authority  of,  as  to  issuance  and  service  of  process,  limited  to  persons 

within  its  territory.     Milner  v.  Oatlin,  110. 
Injunction  against  officers  acting  as,  ultra  vires.    LeuAs  v.  Turner,  174. 
Road  defaulters,  by  whom  to  be  tried.    Leuns  v.  Turner,  174. 
COURT  OF  INQUIRY. 

Not  held  by  magistrate  issuing  warrant  for  crime  committed  in  other 

county.     Burrow  v.  Southern  Railway  Co,  733. 
COURT  OF  APPEALS. 

Judgment,  correctness  of,  not  questioned  on  habeas  corpus.     Saffold  T. 

Mangum,   119.     Or  on  prayer  to  restrain  judgment.     Buck  v. 

Duval,  699. 
Opinion  amended  by,  without  granting  rehearing,  no  denial  of  due  proc- 
ess of  law.    lb.  119. 
COVENANT.    See  Deed. 
CRIMINAL  LAW.     See  Equity, 

Admission  of  homicide  overheard,  competent  evidence.     Williams,  591. 
Bail,  no  admission  to,  in  county  where  arrest  made  on  warrant  from 

other  county.     Weatherly  v.  Beavers,  122. 
Circumstantial  evidence,  establishment  of  guilt  by.     Owens,  92. 
Conmiittal,  not  by  magistrate  who  issues  warrant  for  crime  done  in 

other  coxmty.    Burrow  v.  Southern  Railway  Co.  733. 
Confession  admissible  over  objection  that  accused  had  been  caught  by 

posse  and  dogs,  and  was  in  custody.    Smith,  230. 
Confession  shown  by  evidence.    Jones,  104,  107. 
Cooling  time,  jury  decides  as  to.     Miller,  723. 
•Constitutionality  of  law    (P.   C.   §§    1270,   1271)    for  sentencing  minor 

misdemeanor  convict  to  reformatory.     Taylor  v.  Means,  579. 
Conviction,  or  sentence  under  plea  of  guilty,  not  held  void  on  habeas 

corpus,  because  of  trivial  value.     Ih,  578. 
Costs,   at  common   law,  were  unknown   in   criminal   cases.     Bowles  v. 

Malone,  116. 
Costs,  stenographer's  fee  for  transcript  of  evidence  no  part  of,  in  city 

court  of  Madison.     Ih.  115. 
Declaration  self-serving,  by  accused,  not  admissible.    Ware,  109. 
Drunkenness  voluntary,  no  excuse  for  homicide.    Stephens,  594. 
Dying  declaration,   law  of,   applied  where  testimony  received  without 

objection.    Williams,  688. 
Fears  of  reasonable  man  raised  by  threats,  etc.    Johnson,  92,  98. 
Forgery;  different  offenses  referred  to.    Saffold  v.  Mangum,  121. 
Habeas  corpus,  no  authority  for  discharge  on,  in  these  cases.     Ih,  119; 

Weatherly  v.  Beavers,  122;   HarreU  v.  Avera,  840;   Taylor  y. 

Means,  579. 
Habeas  corpus  no  substitute  for  motion  for  new  trial  or  writ  of  errdr, 

as  remedy.    HarreU  v.  Avera,  340.    See  Saffold  v.  Mangum,  121. 
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CRIMINAL  LAW— conttnued. 
Hearsay  eyidence,  that  pistol  was  not  loaded,  not  admissible.    Jones,  104. 
Homicide,   presumption   of  malice   in,   imless  circumstances  of  excuse, 

justification,  or  mitigation  appear.     Turner,  593. 
Impeachment  of  witness  by  previous  contradictory  affidavit.    Owens,  92. 
Judgment  of  conviction  not  void    (though  erroneous),  where  evidence 

shows  crime  different  from   that  charged.     Harrell  v.   Avera, 

340.     See  Saffold  v.  Mangum,  121. 
Juror,  no  disqualification  of,  by  relationship  here  shovni.     Miller,  716. 
Justifiable  homicide,  evidence  raised  i^sue  as  to.    Jones;  104. 
Justifiable  homicide  in  defense  of  self  or  sister;  and  real  and  apparent 

danger.     Vamer,  613,  614. 
Justifiable  homicide  in  self-defense,  evidence  did  not  raise  theory  of. 

Miller,  716.    Dissent,  723. 
Justifiable  homicide  in  self-defense,  law  of,  applied  without  using  Ian* 

guage  of  statute.    Williams,  688. 
Larceny  of  article  of  trifiing  value.    Taylor  v.  Means,  578. 
Malice  express;  definition  illustrated.    Johnson,  92. 
Manslaughter;  determination  by  jury  whether  interval  of  time  sufficient 

between  assault  or  provocation  and  homicide.     Vamer,  613. 
Manslaughter,  facts  involved  no  theory  of.     Bruce,  594;  Crawford,  612. 
Manslaughter,  issue  of,  raised  by  evidence.    Jones,  104. 
Manslaughter,  no  theory  of,  arose  from  evidence.    Miller,  716.    Dissent* 

723 
Minor  convict.    See  catchword  "Sentence,"  infra. 
Murder,  evidence  supported  finding  of.     Bruce,  594. 
Murder,  guilt  of  principal  in  second  degree  of.    Miller,  716,  723. 
Murder,   homicide  not   reduced   from,   by  mere  contemptuous   gestures, 

threats,  or  words.    Vamer,  613. 
Mutual  combat,  theory  of.    Dissent  in  Miller,  723. 
Plea  of  guilty  by  minor  between  ten  and  fourteen  years  old,  as  basis  of 

judgment  and  sentence.     Taylor  v.  Means,  579. 
Privileged  communication,  admission  of  homicide  by  husbcmd  to  wife, 

overheard  by  witness,  is  not.    Williams,  591. 
Punishment.     See  catchword  "Sentence,"  infra. 
Rape;  conviction  authorized.    Burger,  108. 
Reformatory  institution  for  minors  convicted  of  misdemeanors,  statute 

as  to,  considered.     Taylor  v.  Means,  579. 
Sentence  of  minor  to  reformatory  for  rest  of  minority  imless  sooner  dis- 
charged or  paroled,  lawful.    Validity  of  law.    Taylor  v.  Means, 

579. 
Sentence,  plea  of  guilty  by  minor  as  basis  for.    76. 
CROSS-BILL.     See  Equity, 
CRUELTY.    See  Divorce. 

CUSTODY.     See  Habeas  Corpus;  Parent  and  Child;  Trover. 
CUSTOM  OR  USAGE.    See  Evidence. 
DAM.     See  Mill-Dam. 
DAMAGES.    See  Attorney  at  Law. 
Aggravation  of  existing  infirmity,   right  to  recover  on  account  of,  in 

action  for  tort.    City  of  Atlanta  v.  Hampton,  390. 
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DAMAGES— conttnued. 

Arbitrary  preadjustment  of,  by  general  limitation  in  printed  form,  as 
distinguished  from  bona  fide  agreement.  80.  Ry,  Co,  v.  Dinkin^ 
333. 

Attorney's  fees  as  part  of,  for  persistent  trespass  in  bad  faith,  causing 
trouble  and  expense.     Stovall  v.  Cqverly,  243. 

Boundary  of  land,  and  well  of  water,  measure  of  damages  for  mis- 
representations as  to.    Doss  V.  Wooten,  561. 

Charge  to  jury,  as  to  finding  of  full  amount  proved,  when  erroneous, 
touching  carriage  of  fruit.    80.  Ry.  Co.  v.  Williams,  358. 

Claiming  too  much  does  not  preclude  recovery  of  proper  amount.  City 
of  Atlanta  v.  Hampton,  393. 

Condemnation  of  land;  basis  of  estimate  of  value;  admissibility  of  testi- 
mony. Central  Georgia  Power  Co.  v.  ComweU,  1 ;  Central  Geor- 
gia Power  Co.  v.  Stone,  417. 

Conscience  of  jury  as  measure.    City  of  Atlanta  v.  Hampton,  393. 

Contract,  from  breach  of,  where  specific  performance  impossible ;  as, 
agreement  to  enter  partnership.  Lane  v.  Lodge,  93.  To  change 
road  location,  and  erect  bridges.    Cen.  Ga.  Co.  v.  Butts  Co.  490. 

Contract  with  salesman,  recovery  on  breach  of.  American  Chemical  Co, 
V.  Rhodes,  495,  496. 

Covenant  in  deed,  damages  for  breach  of.    Self  v.  Billings,  400. 

Delay  in  suing  out  writ  of  error,  not  awarded  for,  where  judgment  not 
for  money.    Furr  v.  Bank  of  Fairmount,  815. 

Diminution  of  capacity  to  labor,  testimony  to  illustrate,  in  suit  brought 
by  minor.     W.  d  A,  R.  Co.  v.  Davis,  493. 

Diminution  of  damages  by  ordinary  diligence;  duty  of  party  sufferin;^ 
injury.     Southern  Railway  Co.  v.  Williams,  339,  340. 

Earnings,  excess  of,  during  life  expectancy,  not  recoverable  in  addition 
to  pecuniary  loss.    80.  Ry.  Co.  v.  Hill,  549. 

Earnings,  prospective  increase  in,  when  considered  in  case  of  minor  suing 
for  injury.    Beits  Co.  v.  Hancock,  199. 

Employer's  liability  act  of  Congress,  measure  of  recovery  under,  for 
homicide.     Southern  Railway  Co.  v.  Hill,  649. 

Excessive,  finding  was  not:  For  carrier's  tortious  seizure  of  property 
after  delivery.    L.  d  N.  R.  Co.  v.  Earl,  456. 

Excessive,  verdict  was  not.    Belts  Co.  v.  Hancock,  198. 

Exemplary.     See  catchword  "Punitive,"  infra. 

Expectancy  of  life;  consideration  of  mortality  table;  reduction  to  pres- 
ent value,  etc.    Belts  Co.  v.  Hancock,  199. 

False  arrest  and  imprisonment,  recovery  for.  Rogers  v,  Toliver,  281; 
Burrow  v.  Southern  Railway  Co.  733. 

Fraudulent  misrepresentations,  recovery  for.    Doss  v.  Wooten,  562. 

Fruit  shipment  lost;  issue  as  to  want  of  icing  car,  or  of  inherent  deteri- 
oration.    Southern  Ry.  Co.  v.  Williams,  358. 

Interest  as  part  of,  found  separately,  error  corrected  by  causing  jury 
to  retire  and  rewrite.    S.  A.  L.  Ry.  v.  Howe,  429. 

Interest  as  part  of,  in  tort,  not  to  be  separately  found;  but  such  verdict 
upheld.     Mayor  dc.  v.  Stemhridge,  692,  693. 

Interest  lawfully  accrued  is  measure  of  damages  for  refusing  to  pay 
money  due.    Central  Bank  v.  State,  57,  58. 
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DAM  AGES—con  tinned. 

Land  sold;  agreement  to  build  walls  as  part  of  the  price;  what  action 
lies  on  breach  thereof.    Bushee  v.  Chapman,  19. 

Lawful  power  or  authority  rightly  and  properly  exercised,  no  basis  of 
action.    Tort  by  improper  work.    L.  rf  N.  R,  Co,  v.  Jackson,  54  i. 

Market  value,  diminution  of,  the  measure  of  damages  for  permanent 
injury  to  land.     L.  d  N,  R,  Co,  v.  Jackson,  544. 

Market  value  of  land,  estimate  of  decrease  in;  admissibility  of  testi- 
mony.    Central  Georgia  Power  Co.  v.  Stone,  416. 

Mental  pain  and  anxiety  caused  by  sickness  of  family,  no  recovery  for. 
Atlantic  Coast  Line  R.  Co,  v.  KnapPi  423. 

Mitigation  of,  in  false  imprisonment.  Admissibility  of  evidence  afford- 
ing reasonafble  suspicion  of  guilt.     Rogers  v.  Toliver,  281. 

Nuisance,  recover^'  for  creating  and  for  maintaining;  limitation  of 
action ;  what  items  not  allowed.    A.  C,  L.  R,  Co.  v.  Knapp,  422. 

Opinion  of  agent  as  to  probable  sales,  when  no  basis  of  computing. 
American  Chemical  Co,  v.  Rhodes,  496. 

Opinion  of  witness  as  to  value  of  goods  lost,  verdict  not  to  be  directed 
by  court  on.     Southern  Railway  Co.  v.  Lowe,  362. 

Pain  and  mental  suffering  from  physical  injury;  damages  measured  by 
enlightened  conscience  of  impartial  jurors.  Betts  Co.  v.  Ban- 
cock,  199. 

Pain  and  suffering,  loss  of  capacity  to  labor  considered  as  in  nature  of. 
City  of  Atlanta  v.  Hampton,  390. 

Pain  mental  and  physical,  from  negligent  omission  of  telephone  com- 
pany, not  recoverable.    So.  Bell  Co.  v.  Reynolds,  385. 

Pain  prospective,  reduction  of  finding  for,  to  present  cash  value,  no 
error  as  against  defendant.     City  of  Atlanta  v.  Hampton,  390. 

Profits  directly  from  contract  sued  on,  recovery  of;  aliter  as  to  profits 
derivable  from  other  or  collateral  contract.  American  Chem- 
ical Co.  v.  Rhodes,  496. 

Punitive,  for  carrier's  tortious^retaking  of  property  after  delivering  it 
to  consignee.    L.  d  N.  R,  Co.  v.  Earl,  456. 

Punitive,  not  recoverable  for  repeated  trespass,  after  judgment,  upon 
property  of  small  value.     Stovall  v.  Caverly,  244. 

Remote  and  speculative,  not  recoverable.  House  rent,  and  horse  and 
buggy,  where  plaintiff  forced  to  move  his  family  from  home. 
Atlantic  Coast  Line  R.  Co.  v.  Knapp,  423. 

Remote  and  speculative,  when  anticipated  profits  are,  and  when  not. 
American  Chemical  Co.  v.  Rhodes,  496. 

Rental  value  diminished,  recovery  for.     A,  C.  L.  R.  Co.  v.  Knapp,  428. 

Trover;  recovery  on  election  of  money  verdict,  how  limited.  Langdale 
v.  Bowden,  324,  325;  Thomason  v.  Moore,  341,  342. 

Vague  and  uncertain  evidence  as  to,  from  erecting  poles  and  cutting 
timber;  new  trial  required.     Nashville  Ry.  v.  Pope,  590. 

Value,  opinion  of  witness  as  to,  not  conclusive  on  jury.  Southern  Rail* 
way  Co,  v.  Lowe,  362. 

Value.     See  catchwords  "Market  value,"  supra. 

Voucher  to  defend  against  action  tor,  effect  of  judgment;  no  discharge 
of  vouchee  on  advance  hearing.  Charleston  Ry.  Co,  v  Canton 
Co.  20.    See  Brooks  v.  Winkles,  732. 
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DAMAGES — continued. 

Water   diyeraion,   allegation   of   damages   from,  when   not  open   to  de- 
murrer for  want  of  more  specific  statement.    Mayor  dc,  of  Mil- 
ledgeville  v.  Stemhridge,  692. 
DEATH.    See  Witness. 

DEATH  BY  WRONGFUL  ACT.     See  Homicide;  yegligence. 
DEBTOR   AND   CREDITOR.     See   Attorney's  Fees;   Bankruptcy;   Deed; 
Homestead;  Husband  and  Wife;  Judgment;  Limitation;  Part- 
nership; Promissory  "Sote;  Year's  Support. 

Agreement  that  title-retention  note  may  be  summarily  foreclosed  as  mort- 
gage, not  enforced.     Wynn  v.  Tyner,  765,  769. 

Classification,  power  of,  as  to  remedy  on  contract,  not  allowed  to  cred- 
itor.    Fortune  v.  Braswell,  609;    Wynn  v.   Tyner,  769. 

Insolvency  proceeding,  lien  creditors'  petition  for  equitable  relief  was 
not;  and  not  affected  by  later  adjudication  in  bankruptcy.  Vir- 
ginia-Carolina Co.  V.  Rylecy  669. 

Insolvent  traders  act,  action  lies  under,  only  against  trader  at  time  peti- 
tion is  filed,    lb. 

Leviable  interest,  debtor  has  not,  in  land  conveyed  to  secure  debt,  until 
redemption  by  full  pajTment.     lb.  670. 

Priority  of  payment.  State's  right  to,  from  assets  of  insolvent  bank, 
over  other  depositors  and  creditors.  Central  Bank  v.  State,  55. 
As  to  interest.    lb.  55,  59. 

Receiver  for  assets,  facts  made  no  case  for  appointment  of.     Virginia- 
Carolina  Chemical  Co.  v.  Rylee,  670. 
DECLARATION.     See  Evidence. 
DECREE.     See  Divorce;  Judgment. 
DEDICATION. 

Acceptance  for  public  benefit,  yet  ignoring  condition  imposed  by  dedi- 
cator, not  allowable.    Jenkins  County  v.  Dickey,  91. 

Street   crossing   given    over    railroad   tracks,    city   not    prevented    from 
allowing  street-car  tracks  to  be  laid  on.    Southern  Railway  Co. 
V.  Rome  Railway  dc.  Co.  726. 
DEED.    See  Husband  and  Wife. 

Administrator's,  prevails  over  unrecorded  deed  made  by  intestate  seventy- 
two  years  before.     Rowe  v.  Henderson  Co.  318. 

Administratrix  took  title  individually;  but  deed  impressed  with  equity 
in  favor  of  the  estate.     McCranie  V.  Hutchinson,  792. 

Ambiguity  not  explainable  by  parol  evidence  of  undisclosed  intent.  Deed 
here  was  not  ambiguous.    Read  y.  Oould,  499. 

Attestation  by  sole  witness,  though  notary,  does  not  entitle  deed  to 
registry.     Kimbrell  v.   Thomas,  146. 

Boxmdary,  street  referred  to  as,  is  way  as  opened  and  used,  rather  than 
as  formerly  existing.    Johnston  v.  Palmetto,  556. 

Cancellation  of,  as  cloud  on  title.  Smith  v.  Burrus,  10;  Miller  v.  Wat- 
son, 29;  Rountree  V.  Rentfroe,  290;  Cowart  V.  Aycock,  432. 

Color  of  title,  admissible  as.     Cox  v.  Goodman,  25. 

Conditions  or  covenants  applied  to  interest  of  one  grantee,  not  the 
other.     Oilreath  V.  Garrett,  088,  690. 
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DEED — continued. 

Condition  subsequent,  strict  construction  against.    Self  V.  BiUinga,  400. 

Condition  subsequent,  words  did  not  create.     75. 

Consideration,  agreement  was  not  invalid  for  want  of,  beyond  conveyance 
of  land.    Read  v.  Gould,  499. 

Consideration,  deed  of  giff  from  mother  to  daughter  not  set  aside  for 
want  of.    Dunn  v.  Evans,  741. 

Consideration  furnished  by  husband  supported  deed  made  to  wife.  Read 
V.  Gould,  500. 

Consideration  valid,  payment  of  debt  of  grantor,  though  barred  by  lim- 
itation statute.    Walker  v.  Walker,  647,  549. 

Construction  of  words  in  connection  with  entire  instrument,  looking  to 
intention  of  parties,  etc.    Self  v.  Billings,  400. 

Contract,  conveyance  and  separate  instrument  construed  as  one.  Read 
V.  Gould,  499. 

Covenant,  damages  from  breach  of.  Rescission  not  decreed.  Self  v. 
Billings,  400;  Hughes  v.  Ellis,  406. 

Defeasance  clause;  effect  of  its  absence.    Self  v.  Billings,  402. 

Delivery  essential  to  convey  title.     Cowart  v.  Aycock,  432. 

Delivery  essential  to  validity.     Miller  v.  Watson,  29. 

Description  indefinite,  but  made  certain  by  location  of  grantee's  road- 
bed.    Martin  v.  Seaboard  Air-Line  Ry,  807. 

Description,  not  void  for  uncertainty  in.    Allen  v.  lAndsey,  648. 

Description,  words  of,  not  enlarged  or  diminished  by  reference  to  plat, 
but  given  efficacy.     Wooten  V.  Solomon,  433. 

Descriptio  persons,  official  character  added  to  name  is.  Effect  on  title. 
McCranie  v.  Hutchinson,  794. 

Devisee  in  will,  being  also  vendee  in  conveyance,  may  claim  imder  both; 
not  put  to  election.    Johnson  v.  Hayes,  218. 

Easeident,  rather  than  conveyance  of  land,  granted  by  this  deed,  giving 
effect  to  intent.    L.  d  N,  R.  Co.  v.  Maxey,  542. 

Estate  conveyed  by,  for  life  of  grantee,  with  remainder  that  was  a  base 
or  defeasible  fee.    Sterling  v.  Huntley,  21. 

Estoppel  by,  against  repudiating,  and  reclaiming  property  for  want  of 
authority  to  convey.     Walker  v.  Walker,  648. 

Pee  conveyed,  subject  to  be  divested  as  to  any  grantee  dying  before  time 
for  division.     Ih.  647. 

Forgery,  cancellation  as.  'Smith  v.  Burrus,  10. 

Fraud,  not  set  aside  for,  at  instance  of  one  who  has  not  offered  restitu- 
tion.    Walker  v.  Walker,  547,  549. 

Homestead  estate  under  constitution  of  1868,  deed  inoperative  as  to, 
conveyed  reversionary  interest.    Aiken  v.  Weldon,  15. 

Inconsistent  clauses,  rule  as  to.  Walker  v.  Walker,  548;  Oilreath  v. 
Garrett,  688,  690. 

Intent  controls,  in  referring  words  of  survivorship.  Sterling  v.  Hunt- 
ley, 21. 

Intention  of  parties  to  be  ascertained  and  given  effect,  if  possible. 
Walker  v.  Walker,  548;  L.  &  N.  R.  Co.  v.  Mawey,  542;  Gilreath 
v.  Garrett,  688,  690. 

Knowledge  and  acquiescence  in  conveyance  of  mineral  interest,  ma- 
teriality of  testimony  as  to.    Wheeler  v.  Wheeler,  604. 
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DEED — continued. 

Language  of,  considered  as  a  whole.    Sterling  v.  Huntley,  21. 

Lien  of  distress  warrant  superior  to  security  deed  recorded  after  levy. 

Virginia-Carolina  Vhemical  Co.  v.  Rylee,  674. 
Life-estate  with  remainder  not  created.     Walker  v.  Walker,  647. 
Limitation   on   title  conveyed;    clause  construed.     Oilreath  Y.   Garrett, 

688,  690. 
Mental  capacity  to  make,  defined.    Dunn  Y.  Evans,  74L 
Mortgage,  deed  to  secure  debt  differs  from.    Loftis  v.  Alexander,  349. 
Plat  referred  to;   how  effective.     In  case  of  conflict,  descriptive  words 

prevail  over  plat.     Wooten  v.  Solomon,  433. 
Quitclaim,  reserving  rights  against  original  grantee,  no  defense  to  suit 

against  him.    Read  v.  Qould,  500. 
Railroad  right  of  way,  etc.,  construction  of  deed  conveying.    L.  d  N.  R. 

Co.  v.  Maxey,  542. 
Record  on  attestation  of  notary,  without  second  witness,  unauthorized. 

Not  admissible  as  evidence.     Kimhrell  v.  Thomas,  146. 
Redemption  of  land  conveyed  to  secure  debt,  right  of,  in  vendee  of  debtor. 

Loftis  V.  Alexander,  348. 
Redemption,  stranger  has  no  right  of.    One  having  an  interest  is  not  a 

stranger.     Ih.  349. 
Repugnant  clauses.     See  catchword  "Inconsistent,"  supra. 
Rescission  not  decreed  for  violation  of  covenant  or  reservation  clause. 

Self  V.  Billings,  400;  Hughes  v.  Ellis,  406. 
Security  for  debt.     No  injunction  against  sale  under  levy,  at  suit  of 

holder  of  bond  for  title.    Henley  Y.  Fortson,  342. 
Security  for  debt,  or  retention  of  title  as  security,  not  treated  as  mort- 
gage, even  by  agreement.     Wynn  v.  Tyner,  765. 
Security  for  debt;   redemption  for  levy,  how  accomplished.     Equitable 

ground.     Virginia-Carolina  Co.  v.  Rylee,  670,  675. 
Security  for  debt.     Right  of  purchaser  of  land,  who  assumes  payment, 

to  make  tender  to  creditor.    Loftis  v.  Alexander,  346. 
Sheriff's  without  the  fi.  fa.,  when  admissible.     Cox  v.  Goodman,  25. 
Trust  estate  not  created  by  this  deed.     Walker  v.  Walker,  547. 
Usury,  avoidance  of  deed  for.    Davis  v.  Bank,  714. 

Usury   in   deed   to   secure   debt,   allegation   of,   when   inconsistent   with 
prayer  to  specifically  perform  contract  in  bond  for  title.     Hand 
Trading  Co.  v.  Chason,  156,  158. 
DEFEASANCE.    See  Deed. 

DELAY.    See  Administrator  and  Executor;  Carrier, 
DELIVERY.     See  Deed;  Sale. 
DEMAND.     See  Trover. 

Waiver  of  forfeiture  not  result  from  demand  for  payment  after  maturity, 
where  payment  refused.     Stephenson  v.  Empire  Ins,  Co,  82. 
DEMLTIRAGE.     See  Carrier. 
DEMURRER.     See  Amendment;  Pleading, 
DEPOSIT.     See  Payment. 
DEPOSITORY  OF  STATE.    See  Bank, 
DESCRIPTION.    See  Contract;  Deed;  Evidence;  Trover, 
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DESCRIPTIO  PERSOXiE.     McCranie  v.  Ilutchinaon,  794. 

DILIGENCE.     See  Fraud;  Xegligence, 

DISCHARGE.     See  Habeas  Corpus;  Principal  and  Agent;  Principal  and 

Surety, 
DISCLAIMER,     See  Contract. 
DISCRIMINATION.     See  Constitutional  Law. 
DISMISSAL.     See  Action;  Equity;  Practice  in  Supreme  Court, 
DISPOSSESSION.     See  Ejectment;  Landlord  and  Tenant. 
DISQUALIFICATION.     See  Administrator;  Juror;  Ordinary;  Will. 
DISTRAINT. 

Injunction  against,  and  order  of  interpleader.     Ball  v.  Madden,  727. 
Lien  of  warrant  prior  to  security  deed  recorded  after  levy.     Virginia' 

Carolina  Chemical  Co.  v.  Rylee,  674. 
Money  rule,  distress  warrant  subject  to  attack  on,  by  holder  of  contest' 
•  ing  claim.    Stewart  v.  Blalock,  44. 
DISTRIBL^ION  OF  ESTATE.     See  Administrator  and  Executor. 
DISTRIBUTION  OF  MONEY.     See  Money  Rule. 
DIVORCE. 

Alimony  right  reserved  'by  decree;  judgment  for  alimony  as  bar  to  later 
suit.     But  action  on  judgment  not  abated  by  pendency  of  suit 
for  alimony.     Underwood  v.  Underwood^  241,  242. 
Cruel  treatment  as  ground  for,  defined.     Charging  wife  with  incestuous 

adultery,  effect  of.     Miller  v.  Miller,  282. 
Custody  of  child,  conclusiveness  of  decree  as  to,  not  for  all  time.    Effect 

x)f  changing  domicile.     Milner  v.  Gatlin,  109,  110. 
Custody  of  child,  decree  as  to,  when  no  conclusive  adjudication.     Mat- 
thews V.  Matthews,  123. 
Custody  of  child,  issue  on  habeas  corpus  as  to,  on  matters  transpiring 

since  decree.    75. 
Disabilities  of  defendant  not  referred  to  in  verdict,  when  no  cause  for 

new  trial.     Miller  v.  Miller,  282. 
Foreign  decree  of,  how  far  conclusive.     Want  of  jurisdiction  to  reform, 

where  other  domicile  acquired.    Milner  v.  Qatlin,  109. 
Foreign  decree  of,  when  not  enforced;   and  when  recognized  on  ground 

of  comity.     Matthews  v.  Matthews,   125. 
Full  faith  and  credit  to  decrees  of  other  States,  want  of  application  of 

provision  touching.    76.  123;   Milner  v.  Oatlin,  113. 
Service  by  publication  without  actual  notice,  decree  of  other  State  based 
on,  not  conclusive.     Matthews  v.  Matthews,  123. 
DOWER. 

Administration  not  stale  where  dower  estate  not  terminated.     McCranie 

V.  Hutchinson,  792. 
Agreement  of  family  to  divide  land  conveyed  to  widow  an  estate  for 

life  in  lieu  of.    Allen  v.  Lindsey,  648. 
Election  of  child's  part  instead  of,  how  shown.    Culpepper  v.  Crane,  667. 
Election  of  dower,  or  claim  of  year's  support,  when  not  to  be  forced  before 
decision   whether    land    is   part   of   deceased   husband's   estate. 
Mcyair  v.  Broicn,  71,  74. 
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DUE  PROCESS.    See  Constitutional  Law. 
EARNINGS.    See  Damages. 
EASEMENT. 

Abandonment  or  forfeiture  by  nonuser  did  not  result  by  allowing  dam 

to  leak.     Monroe  v.  Estes,  729. 
Condemnation  of  way  for  transmission  of  electricity,  what  exempt  from, 

and  what  not.     Strihhling  v.  Georgia  Ry.  dc,  Co,  676;  Beuchler 

V.  Georgia  Ry.  dc.  Co.  726. 
Prescriptive  right  to  pond  back  water.     Monroe  v.  Estes,  729. 
Railroad  right  of  way,  etc.;   deed  was  grant  of  easement,  rather  than 

conveyance  of  land.     L.  d  X.  R.  Co,  v.  Masey,  542. 
Warehouses  erected  by  railroad  were  within  grant  of.    Ih,  543. 
Water,  to  flow-back.    Stribhling  v.  Ga.  Ry.  dc.  Co.  676;  Beuchler  Y.  Ga. 

Ry.  dc,  Co.  726;   Monroe  v.  Estes,  729. 
EDUCATION.    See  School. 
EJECTMENT.     See  Landlord  and  Tenant;  Title. 

Action  by  holder  of  deed  to  secure  debt  not  abated  by  suit  on  note  for 

the  debt.     Underwood  y.  Underwood,  241,  243. 
Evidence  did  not  support  verdict  for  recovery  as  against  title  by  pre- 
scription.   Stewart  v.  Jones,  70. 
Executor  holding  title  as  trustee,  demise  in  name  of  executor  not  avail- 
able.   Deuhler  v.  Bart,  773. 
Executor's  appointment  and  qualification,  proof  of,  where  demise  laid  in 

him.     Ih. 
Executor  suing;    common-law   rule  as  to  profert  of  will  abrogated  bv 

statute;  but  will  not  wholly  irrelevant.    Ih, 
Heirs,  when  recovery  on  demise  to.     Ih.  775. 
Improvements  placed  pending  the  suit  not  to  be  set  off  against  mesne 

profits.     Hinesley  v.  Stetcart,  7,  10. 
Joint  demise,  no  recovery  on,  without  title  and  right  of  entry  in  each 

person  therein  named.     Deuhler  v.  Hart,  773. 
ELECTION.     See  Contract;  Dower;  Guardian  and  Ward;  Homestead. 
ELECTION  OF  REMEDY.     See  Action. 
ELECTION,  PUBLIC.    See  School. 
ELECTRICITY. 

Condemnation  of  easement  for  transmission,  not  to  interfere  with  mill 

operated  by  water  or  other  power.     Strthhling  v.  Georgia  /?.y. 

do,  Co.  676.    Property  supplying  material  to  mill  not  exempted. 

Beuchler  v.  Ga.  Ry.  dc.  Co.  724. 
Nuisance,  hydro-electric  works   (dam  and  pond)  not  summarily  abatable 

as.     Central  Georgia  Power  Co.  v.  Ham,  569. 
EMINENT  DOMAIN. 

Condemnation  proceeding;  pleading  and  evidence  on  appeal  from  award 

of  assessors.     Central  Georgia  Power  Co.  v.  Comwell,  1. 
Grcneral  Assembly  judges  of  exigencies  requiring  exercise  of  this  power. 

Central  Georgia  Power  Co.  v.  Ham,  671. 
Electrical  transmission,  condemnation  of  easement  for,  not  to  interfere 

with  mill   or  factory  in  operation  by  water  or  other   power. 

Strihhling  v.  Ga.  Ry.  dc.  Co.  676.     When  exception  not  apph- 

cable.     Beuchler  v.  Ga.  Ry.  dc.  Co.  724. 
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EMPLOYER'S  LIABILITY.     See  Master  and  Servant. 
EQUAL  PROTECTION.     See  Constitutional  Law. 
EQUITY.     See  Injunction;  Trust. 

Account  and  settlement  of  partnership,  petition  for,  not  subject  to  de- 
murrer.    Smith  V.  Padrosa,  484;  and  cit.  487. 

Account,  jurisdiction  over  matters  of;  as,  in  case  of  agent  furnished 
with  funds  to  buy  and  ship  goods.     Mitchem  v.  Oa.  Co.  619. 

Accounting,  allegations  showed  no  right  of  action  for.  Dickey  v.  Comer, 
166. 

Administration  by  legal  representative  not  interfered  with;  facts  did 
not  vary  general  rule.     Mc Arthur  v.  Jordan,  304. 

Administration  of  estate  not  interfered  with,  as  general  rule.  Juris- 
diction where  danger  of  loss,  etc.  Crawford  v.  Crawford,  538. 
What  relief  granted.     Crawford  v.   Wilson,  655. 

Administratrix  took  title  individually;  but  deed  impressed  with  equity 
in  favor  of  the  estate.    McCranie  v.  Hutchinson,  792. 

Adoption  of  child,  enforcement  of  parol  agreement  for,  where  no  stat- 
utory proceeding;  parties  to  and  limitation  of  action;  what 
relief  granted.     Craxcford  v.  Wilson,  654. 

Auditor's  report  in  equitable  action,  exceptions  of  fact  to,  not  submitted 
to  jury,  unless  approved.    Mitchem  v.  Oa.  Co,  619. 

Cancellation  of  deed  as  cloud  on  title.  Smith  v.  Burrus,  10;  Miller  v. 
Watson,  29. 

Cancellation  of  deed  as  cloud  on  title,  for  want  of  delivery  and  accept- 
ance, though  recorded.     Cowart  v.  Aycock,  432. 

Cancellation  of  deed  as  cloud  on  title;  wife's  deed  to  secure  payment  of 
husband's  debt.     Rountree  v.  Rentfroe,  290. 

Cancellation  of  deed  as  forgery.    Smith  v.  Burrus,  10. 

Criminal  or  quasi-criminal  offenses,  no  jurisdiction  to  restrain  prosecu- 
tions for,  save  in  exceptional  cases.  Facts  made  case  within 
the  rule,  not  the  exception.    Stames  v.  Atlanta,  531. 

Cross-bill,  chancery  practice  as  to,  modified  by  statutes.  Laoher  v. 
Manley,  803. 

Decree  by  consent  of  attorneys,  against  client's  instructions,  when  set 
aside.     Davis  v.  First  National  Bank,  702. 

Decree  by  consent,  payment  or  tender  under,  what  necessary;  time  being 
of  the  essence.    Roland  v.  Roland,  825. 

Decree  final,  case  pending  on  exceptions  to  auditor's  report  was  not  ripe 
for.     Mass.  Bonding  Co.  v.  Realty  Co.  180,  182. 

Dismissal  of  petition  does  not  dismiss  cross-bill  praying  for  relief  ob- 
tainable at  law.     Lacher  v.  Manley,  802. 

Fraud  peculiarly  a  matter  of  cognizance.     Crawford  v.  Crawford,  539. 

Fund  in  administrator's  hands  equitably  belonged  to  plaintiff,  under 
allegations  considered  on  demurrer.  Hargrove  v.  Covington, 
308. 

Impounding  of  bankrupt's  exemption  on  suit  of  creditor  holding  waiver. 

Pincus  V.  Meinhard,  366. 
Jmpounding  of  note,  when  payee  no  party,  error.    76. 

Interpleader  on  conflicting  claims  to  rents.    Ball  v.  Madden,  727. 
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Jurisdiction  in  county  of  defendant's  residence,  etc.;  plea  and  waiver; 

separable  verdict  and  decree.     White  v.  Xorth  Oa,  Co.  588. 
Jurisdiction  taken,  full  relief  decreed.    Miller  v.  Watson,  29. 
Jurisdiction  to  cause  forged  deed  to  be  delivered  up  and  canceled.    Smith 

V.  Burrus,  10. 
Laches  as  bar  to  relief.     Delay  of  16  months  in  offer  to  restore  value 

received,  in  rescinding  for  fraud.    Jordy  v.  Dunleviey  325. 
Laches   as   bar   to   relief.     Over   twenty   years   elapsed   after   guardian 

settled  with  ward.    Bennett  v.  Bird,  25. 
Laches  not  charged  to  owner  of  land  in  possession,  as  to  cancellation  of 

forged  deed  as  cloud  on  title.    Smith  v.  Burrus,  10. 
Laches  of  applicant  for  administration  did  not  appear.     McCranie  t. 

Hutchinson,  792. 
Lien  under  waiver  note  against  exemption  applied  for  in  bankruptcy, 

denied.     Injunction  against  debtor  receiving  property,  not  de- 
cided.    Coffey  V.  Mitchell,  430. 
Lis  pendens;   decree  in  suit  for  specific  performance  bound  purchasers 

without  actual  notice.     Whatley  v.  Marshall,  149,  152. 
Misjoinder  of  causes  and  parties;  none  in  suit  of  vendee  against  vendor 

and  security -deed  holder.     Loftis  v.  Alexander,  347. 
Misjoinder  of  parties,  and  multifariousness,  petition  for  mandamus  was 

not  demurrable  for      Bearden  v.  Daves,  635. 
Mistake  relieved  in;  pleading.     Eight  V.  Oaskin,  379. 
Multifarious   for  misjoinder   of   causes   and   parties,   petition   was   not 

Mass.  Bonding  Co.  v.  Realty  Co.  189;  Bearden  v.  Daves,  635. 
Parties  proper   to   action  to  enforce  payment  of  purchase-money   debt 

assumed  by  subsequent  buyers.     Williams  Co.  v.  Am,  Tie  Co. 

87. 
Payment,  time  being  of  essence  of  agreement  as  to,  no  relief  against 

want  of  timely  tender,  where  no  fraud  or  other  sufficient  reason. 

Roland  v.  Roland,  825. 
Probate  of  will,  no  jurisdiction  to  restrain  executors  from.     Field  v. 

Brantley,  439. 
Quia  timet,  principle  of,  applied  to  cancellation  of  forged  deed  not  en- 
forced at  the  time.    Smith  v.  Burrus,  10. 
Reformation    and    rescission    of   contract,    as    remedies,   when    applied; 

when  relief  refused.    Jordy  v.  Dunlevie,  325. 
Reformation  of  writing  for  mutual  mistake.    Eight  v.  Cfaskin,  379. 
Rescission.     See  Contract. 
Several  defendants;  relief  as  to  some;  dismissal  as  to  other,  for  want  of 

jurisdiction.     White  v.  North  Oa.  El.  Co.  588. 
Specific  performance,  action  for,  changed  by  amendment  to  one  for  dam- 
ages from  breach  of  contract.    Lane  v.  Lodge,  93,  99. 
Specific  performance,  action  not  construed  as  seeking,  but  as  for  price 

of  land.     Tompkins  v.  American  Land  Co,  378. 
Specific  performance,  allegation  of  usury  in  deed  was  inconsistent  with 

petition  for.     Hand  Trading  Co.  v.  Chason,  156. 
Specific  performance,  decree  in  suit  for,  in  other  county,  binds  purehaaer 

from  defendant.     Whatley  v.  Marshall,  148,  152. 
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Specific  performance  not  decreed,  where  contract  too  indefinite  as  to 

location  of  land  and  kind  of  residence.    Toung  v.  Floumoy,  634. 
Specific   performance   not   obtained   where    acceptance   varied   in   terms 

from  offer  to  sell.    Wiggins  v.  Lynn,  297. 
Specific  performance  of  contract  for  sale  of  land;   petition  not  subject 

to  demurrer.     Studdard  vl  Hatokins,  743. 
Specific  performance  of  parol  agreement  to  adopt  child,  after  death  of 

foster  parent.     Crawford  v.  Wilson,  658. 
Specific  performance  of  written  contract  to  convey  land,  when  decreed, 

and  full  relief  granted.    'Miller  v.  Watson,  29. 
Specific  performance,  petition  for,  not  demurrable  here.     City  of  Quit- 
man V.  Jelks,  238,  239. 
Specific  performance,  when  not  compelled  as  to  contract  ultra  vires  of 

corporation.     Kohlruss  v.  Zachery,  625. 
Subrogation  of  purchaser  of  land  from  debtor  who  had  conveyed  it  as 

security,  touching  right  to  redeem.    Loftis  v.  Alexander,  348. 
Tender  before  suit,  when  excused  by  declaration  or  conduct  amounting 

to  a  prerefusal.     Miller  v.  Watson,  29. 
Tender,  effect  of  inducing  delay  in.    Studdard  v.  Hawkins,  743. 
Title,  allegations  as  to,  would  support  decree  for  some  relief;  error  in 

dismissing  petition  on  demurrer.     Wade  v.  Wade,  62. 
Trust  in  land,  action  to  declare,  over  twenty  years  after  settlement  of 

guardian  with  ward,  too  late.     Bennett  v.  Bird,  26. 
United  States  court,  no  relief  in,  not  obtainable  in  State  court.     Field 

V.  Brantley,  440. 
ESTATE.     See  Administrator;  Homestead;  Title;  Trust;  Tear's  Support. 
Base  or  determinable  fee,  by  lease  for  so  long  as  ground  rent  paid  and 

covenants  complied  with.     Peniok  v.  Atkinson,  649. 
Condition  subsequent  not  imported  by  this  deed,  but  covenant.     Dam- 
ages, not  rescission,  on  breach.    Self  v.  Billings,  400. 
Condition  subsequent,  strict  construction  against.     75. 
** Dying  without  issue,"  how  construed.    Sterling  v.  Huntley,  21. 
Forfeiture  and  re-entry,  rights  of.     Penick  v.  Atkinson,  652. 
Forfeiture  for  breach  of  condition  subsequent.     Self  v.  Billings,  402. 
Forfeiture  not  decreed  on  mere  breach  of  covenant  in  deed,  as  to  support 

of  grantor  during  life.    76.  400. 
Life-estate,  with  base  of  defeasible  fee  in  remainder,  conveyed  by  deed 

here  construed.     Sterling  v.  Huntley,  21. 
Life-estate  with  remainder,  family  agreement  for  division  and  distribu- 
tion of  land  conveyed.    Allen  v.  Lindsey,  648. 
Life-estate  with  remainder  not  created.     Walker  v.  Walker,  648. 
Particular  estates  for  daughters  in  shares  falling  to  them  in  division 

of  testator's  estate.     Wadley  v.  LeCato,  177. 
Remainder  in  ffee  to  children  of  distributee.     Will  construed.     76. 
Remainder,  vesting  of,  favored;  but  intent  controls  in  referring  words 

of  suvivorship.     Sterling  V.  Huntley,  21,  24. 
"Remaindermen   not   estopped   from   recovering  land,  by   order  of  court 

for  sale,  and  deed  of  trustee.     Wadley  v.  LcCato,  179. 
Reversion  after  homestead  expired.     Aiken  v.  Weldon,  15. 
Reversion,  estates  in.     Penick  v.  Aikinscn,  6r)3. 
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Trust,  as  to  remaindermen,  not  affected  by  adoption  of  married  woman's 
act  of  1866.     Wadley  v.  LeCato,  178. 

Trust;    title   in   fee   vested   in   trustees;    their   datiiM)   trust   remained 
executory  until  what  event.    /6. 
ESTOPPEL. 

Administration  of  estate,  no  estoppel  against  procuring,  because  of  long 
delay.     McArthur  v.  Jordan,  304. 

Building,  facts  raised  no  estoppel  to  injunction  against,  within   area 
restricted  by  deed.     Seatcrighi  v.  Blount,  323. 

Carrier  estopped   by  bill   of   lading,   as   to  quantity  of  goods;    not  so 
where  qualifying  words  inserted.     Nash,  Ry,  v.  Floumoy,  582. 

Conduct  of  plaintiff  and  other  residents,  touching  violation  of  deed  re- 
strictions of  buildings,  did  not  estop.    Seawright  v.  Blount,  323. 

County  not  estopped  to  complain  of  exercise  of  dominion  over  territory 
taken  under  void  statute.    Worth  Co,  v.  Crisp  Co,  117. 

Creditor  seeking  to  subject  homestead  property  was  estopped  by  prior 
judgment,  on  facts  here  stated.    Lancaster  v.  Brown,  376. 

Judgment,  estoppel  by,  applies  to  the  State.     Central  Bank  v.  State,  54. 

Judgment,  rule  as  to  estoppel  by.    Spradlin  v.  Oa,  Ry,  Co.  577. 

Legatees    whose    judgment    against    executors    was    satisfied    could   not 
rightly  set  up  title  by  reversion.    Johnson  v.  Hayes,  219. 

Officer  who  acquiesced  in  statute  afterward  held  invalid  did  not  abandon 
office  and  lose  right  to  salary.    Johnson  v.  Brooks,  787. 

Remaindermen  not  estopped  from  recovering  land,  by  order  of  court  for 
sale,  and  deed  of  trustee.     Wadley  v.  LeCato,  179. 

Tender  delayed  by  conduct;  estoppel  of  contracting  party  to  take  ad- 
vantage.   Studdard  v.  Hawkins,  743. 

Title;  declaration  no  indication  of  abandoning  claim  to  land,  tending  U> 
induce  another  to  buy.     Whatley  v.  Marshall,  155. 
EVICTION.     See  Ejectment;  Landlord  and  Tenant, 

Warranty,  eviction  must  appear  under  paramount  title  to  show  breach 
of.     Brooks  V.  Winkles,  732. 
EVIDENCE.    See  Presumption, 

Admission  of  homicide  by  husband  to  wife,  overheard  by  witness,  com- 
petent.    Williams  v.  State,  591. 

Admission  of  liability,  or  failure  to  deny,  raises  issue  for  jury  in  action 
for  negligence  of  servant.     Fielder  v.  Davison,  515. 

Admission  touching  illegality  of  consideration  of  note  sued  on,  what 
admissible  to  show.     Exchange  Bank  v.  Henderson,  268. 

Agency  not  provable  by  evidence  of  alleged  agent's  declarations.     Ad- 
missibility of  declarations.    Weiner  v.  Tucker,  596. 

Agency  shown  by  testimony  that  principal  ratified  acts  of  purported 
agents.     Wheeler  v.  Wheeler,  604. 

Ambiguity  not  explainable  by  parol  evidence  of  undisclosed  intent.    Deed 
here  not  ambiguous.     Read  v.  Gould,  499. 

Attorney's  authority  to  receive  payment  revoked,  admissibility  ot  evi- 
dence to  show.    Roland  v.  Roland,  825. 

Attorney's  fee,  testimony  of  what  reasonable,  when  irrelevant.     Opinion 
not  binding  on  jury.     Shaw  v.  Probasco,  481,  482. 
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Bankruptcy  exemplification  admiseible  on  issue  as  to  delivery  of  deed 
before  adjudication.     Deuhler  v.  Hart,  774. 

Books  of  account,  admissibility  and  effect  of.    Sherman  V.  Lane,  781* 

Brief  of,  must  be  approved  and  filed,  so  as  to  be  part  of  record;  or  be 
part  of  bill  of  exceptions.    Barrow  v.  Barrow,  806. 

Burden  of  proof  does  not,  in  civil  case,  involve  establishment  to  a 
reasonable  and  moral  certainty.    Central  Ry,  Co,  v.  Btiles,  49. 

Burden  of  proof  in  claim  case.     Taylor  v.  Brown,  797. 

Burden  of  proof,  in  suit  by  broker  to  recover  commission  for  effecting 
sale  of  real  estate.     Payne  v.  Ponder,  283,  289. 

Burden  X)f  proof  of  allegations  of  fact  in  affidavit  of  illegality  of  execu- 
tion, upon  affiant.     Thompson  v.  Fain,  310. 

Burden  of  proof  of  fairness  of  transaction  between  husband  and  wife, 
attacked  for  fraud.    Cray  v.  Collins,  776. 

Burden  of  proof  of  diligence  as  to  carriage  of  goods  in  reasonable  time. 
W,  d  A,  R.  Co.  V.  Summerour,  645. 

Burden  of  proof  of  freedom  from  negligence,  rule  as  to.  Jh.;  W,  d  A, 
R,  Co   V.  Davis,  494. 

Burden  of  proof  of  right  to  exclusive  use  of  name,  on  corporation  assert- 
ing.    Oood  Samaritans  v.  ^ack,  835. 

Carriage  of  goods;  matters  proper  for  inquiry  on  issue  of  delay  in  trans- 
portation.    Ala.  R.  Co.  v.  McKenzie,  411. 

Circumstantial,  to  establish  guilt  of  murder.    Owens  v.  State,  92. 

Claim  interposed  by  wife  to  property  levied  on  as  husband's,  admissi- 
bility of  testimony  on.     Taylor  v.  Brown,  797. 

Competency  of  witness,  preliminary  question  of,  decided  by  the  court. 
Central  Georgia  Power  Co.  v.  Comwell,  1. 

Confession  admissible  over  objection  that  accused  had  been  caught  by 
posse  and  dogs,  etc.    Smith  v.  State,  230. 

Confessions,  evidence  of.    Jones  v.  State,  104. 

Conflict  in  testimony,  requirement  of  jury  to  reconcile.  Chicago  Build- 
ing do.  Co.  V.  Butler,  817. 

Consideration  for  reservation  in  conveyance  of  land,  want  of,  not  shown 
by  parol  evidence.    Read  v.  Oould,  499. 

Consideration  of  note  sued  on,  illegal  and  immoral;  admissibility  of 
testimony.     Exchange  Bank  v.  Henderson,  260.  ' 

Contract  between  assignee  of  bond  for  title  and  obligor  was  admissible 
in  suit  by  second  transferee.    Hand  Trading  Co.  v.  Chason,  156. 

Contract  in  writing,  testimony  of  conversations  before  and  when  execut- 
ing, properly  excluded.     Thomason  v.  Moore,  341,  342. 

Contract,  public  reading  and  explanation  of,  not  admissible,  defendants 
not  appearing  to  have  been  present  or  connected  with  the 
transaction.     Chicago  Building  do.  Co.  v.  Butler,  816. 

Credibility  of  witnesses.    See  Charge  of  Court. 

Credit  extended  on  faith  of  husband's  ownership;  admissibility  of  testi- 
mony in  contest  with  wife.     Taylor  v.  Brouon,  797. 

Custody  of  child,  evidence  of  fitness  limited  to  matters  since  decree 
awarding.     Milner  v.  Oatlin,  109. 

Custody  of  child,  opinion  of  witness  as  to  award  of,  not  competent  testi- 
mony.    76.  110. 
57 
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Custom  of  carrier's  agenU,  inadmissibility  of  testimony  as  to.  Southern 
RaiUcay  Co,  v.  DinkiM,  332,  337. 

Custom  or  usage  not  proved,  estimate  based  on,  not  received.  Howell 
V.  Clements,  442. 

Damages  exemplary,  motive  actuating  tort  admissible  in  suit  for.  L,  d 
y,  R.  Co,  v.  Earl,  456. 

Damages  from  diminished  capacity  to  labor,  admissibility  of  testimony 
to  illustrate,  in  suit  by  minor.     W,  d  A,  R.  Co,  v.  Davis,  493. 

Damages,  mitigation  of,  in  false  imprisonment;  admissibility  of  evidence 
affording  reasonable  suspicion  of  guilt.    Rogers  v.  Toliver,  281. 

Declaration  against  title;  statement  not  construed  as  abandonment  oi 
claim  to  land.     Whatley  v.  Marshall,  155. 

Declaration  dum  fervet  opus  irrelevant  imless  connection  with  declar- 
ant's conduct  shown.     Ch'ess  v.  Roberts,  795. 

Declaration  dying,  law  of,  applied.    Williams  v.  State,  688. 

Declaration  of  alleged  agent  may  be  rendered  admissible  by  evidence 
of  conduct,  acceptance,  etc.     Weiner  v.  Tucker,  596. 

Declaration  of  common  grantor  to  plaintiff,  not  in  presence  of  defendant, 
not  admissible.     Howell  v.  Clements,  442. 

Declaration  of  one  in  possession  of  land  is  admissible  to  show  his  pos- 
session  is  adverse.    Johnson  v.  Hayes,  219. 

Declaration  self-serving,  by  accused,  not  admissible.    Ware  v.  State,  109. 

Declaration  self-serving,  properly  excluded:  that  defendant  did  not  buy 
lots  charged  to  him.    Tompkins  v.  Am.  Land  Co.  378. 

Decree  unaccompanied  by  verdict;  objection  not  meritorious  where 
verdict  copied  in  decree.     Whatley  v.  Marshall,  148. 

Deed  of  sheriff,  without  the  fi.  fa.  under  which  sale  made,  admissible 
as  color  of  title.    Cox  v.  Ooodman,  25. 

Deed  of  testator  to  his  sons,  written  contract  of  purchase,  and  testi- 
mony of  witness,  admissible.    Johnson  v.  Hayes,  219. 

Deed  to  growing  timber  not  admissible  as  registered  deed,  if  attested 
by  sole  witness,  though  a  notary.    Kimhrell  v.  Thomas,  146. 

Delay  in  carriage  of  fruit,  matters  for  consideration  on  inquiry  as  to. 
Ala.  R.  Co  V.  McKemie,  411. 

Demurrer  overruled,  same  ground  of  objection  to  evidence  likewise  over- 
ruled.    Tompkins  v.  American  Land  Co.  378. 

Depositions;  not  essential  that  notice  state  name  of  officer  before  whom 
to  be  taken.     Park  v.  Zellars,  685. 

Depositions  not  excluded  because  counsel  acted  as  commissioner  when 
prior  interrogatories  were  taken  of  the  same  witness.    /6. 

Depositions  to  cross-examine,  though  party  omitted  to  propound  cross- 
questions  on  prior  interrogatories  of  same  witness.    Ih. 

Description  held  not  too  vague  and  indefinite  to  be  applied  to  subject 
by  extrinsic  evidence.     Pearson  v.  Home,  463. 

Driving  horse,  issue  of  want  of  ordinary  care  in.  City  of  Dalton  v. 
Humphries,  557. 

Error  in  admitting,  harmless  where  verdict  demanded.  Sherman  ?. 
Lane,  781. 

Eviction  of  tenant  holding  over;  what  evidence  not  admissible  under 
defense  that  rent  is  not  due.    WUson  v.  Sav.  Asso,  170. 
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Exceptions   to   admission   and  exclusion   of,  when   not  sufficient   to  be 

considered.    Owens  v.  Nichols,  475. 
Exceptions  to  admission  of,  not  showing  the  objection  that  was  pre- 
sented and  ruled  on,  not  adjudicated.     Townsend  Y.  Bessoms, 

119;  Dunn  v.  Evans,  741,  742. 
Exceptions   to   exclusion   of,   must   disclose,   literally   or   substantially. 

Jones  V.  Cole,  696. 
Exceptions  to  exclusion  of,  not  setting  forth  the  excluded  evidence  in 

substance,  not  considered.     Spann  v.  Edwards,  715. 
Exclusion,  complaint  of,  answered  by  showing  the  same  testimony  in 

approved  brief  of  evidence.     Tompkins  v.  Am,  Land  Co,  378. 
Executor's  appointment  and  qualification,  proof  of,  by  letters  testamen- 
tary.   Deubler  v.  Hart,  773. 
Executor  suing  in  ejectment  not  required  to  make  profert  of  will;  but 

will  not  irrelevant.     /6. 
Expert,  as  to  value  of  land,  excluded  if  put  on  improper  basis.    Central 

Georgia  Power  Co,  v.  Stone,  417.  . 
Expert,  competency  of,  as  to  cause  of  decay  in  fruit;   not  as  to  time 

reasonable  for  its  transportation.     W,  d  A,  R,  Co,  v.  Summer- 

our,  545. 
Expert,  qualification  of  witness  as,  from  experience.     Weight  of  opinion 

is  for  jury.     Ala.  R,  Co.  v.  McKenzie,  410. 
Expert  witness  should  be  asked  hypothetical  question;   not  whether  he 

has  heard  the  evidence   and  what   is   his   opinion   therefrom. 

Southern  Bell  Telephone  Co.  v.  Covington,  567. 
Fraud,  parol  testimony  to  prove.     Chicago  Co,  v.  Butler,  816. 
Fraud,  testimony  admissible  on  issue  of;  plaintifiTs  silence  when  promise 

made  in  his  presence.     Moore  v.  Moore,  597. 
Handwriting,  comparison  of,  on  plea  of  non  est  factiun;  necessity  for. 

proof  or  acknowledgment  of  signature.     Chicago  Building  rfc. 

Co.  V.  Butler,  816. 
Hearsay,  not  admissible:  that  pistol  was  not  loaded.    Jones  v.  State,  104. 
Hearsay,  testimony  of  plaintiff  in  suit  for  malicious  prosecution  was 

not  objectionable  as.    Southern  Ry,  Co.  v.  Bar  field,  460. 
Hearsay,  when  not  objectionable,  touching  authority  of  servant,  as  to 

instruction  he  received.     Wright  v,  W.  d  A,  R,  Co,  343. 
Husband's  deed  from  wife  procured  by  imposition,  competency  of  testi- 
mony to  show.    Cray  v.  Collins,  776. 
Husband's  expenditure  on  account  of  injury  to  wife,  testimony  ot,  may 

comprehend  ordinary  subsistence.     Nash.  Ry.  v.  Hubble,  300. 
Husband's  subscription  for  wife  to  stock,  when  not  admissible  to  bind 

her.     Chicago  Building  do.  Co,  v.  Butler,  816. 
Hypothetical  question  excluded  if  basal  facts  be  illegal  and  inadmissible. 

Central  Georgia  Power  Co,  v.  Stone,  420. 
Identity  of  causes  of  action,  test  of,  whether  same  evidence  will  support 

both.     Underwood  v.  Underwood,  242. 
Impeachment  by  previous  affidavit  of  the  witness.    Owens  v.  State,  92. 
Interrogatories  not  objected  to;  that  commissioner  was  related  to  counsel 

with  contingent  fee,  when  no  cause  for  new  trial     Nashville 

do.  Ry.  V.  Hubble,  300. 
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EVIDENCE— oon<tnu€d. 

Interrogatories.     See  catchword  **  Depositions,"  supra. 

Irrelevant  and  immaterial,  admission  of,  may  not  require  new  tri&L 
Arnold  v.  Stevens,  495. 

Irrelevant,  but  not  sufficiently  material  to  require  a  reversal  of  the 
judgment.  Hood  v.  Southern  Railway  Co.  145;  Whatley  %. 
Marshall,  149. 

Irrelevant,  not  prejudicial,  no  cause  for  new  trial.  Johnson  v.  Hayes^ 
219. 

Irrelevant,  not  so  prejudicial  as  to  require  reversal  for  admitting.  Sea- 
Wright  v.  Blount,  323. 

Judgment  conclusive  on  party  vouched  into  court,  as  to  amount,  and  a& 
to  right  of  plaintiff.     Charleston  Ry.  Co.  v.  Union  Co.  20. 

Judicial  cognizance  not  taken  that  there  must  be  four  comers  at  in- 
tersection of  two  streets.    Pearson  v.  Horne,  455. 

Knowledge  and  acquiescence  m  conveyance,  materiality  of  testimony- 
tending  to  show.     Wheeler  v.  Wheeler,  604. 

Leading  questions  propounded  by  judge  to  witness,  when  no  error  for 
reversal.     Cox  v.  Goodman,  26. 

Lis  pendens,  recovery  of  land  on  doctrine  of.  Admissibility  of  evidence. 
Whatley  v.  Marshall,   149. 

Location  of  telephone  exchange  limit,  admissibility  of  parol  evidence  to 
show.     Southern  Bell  Tel.  Co.  v.  Covington,  567. 

Malice,  admissibility  of  evidence  negativing.    Rogers  v.  Toliver,  281. 

Malicious  prosecution,  admissibility  of  evidence  on  trial  for.  Southl^^ 
Railway  Co.  v.  Barfield,  460,  461. 

Market  value  of  land,  competency  of  opinion  testimony  as  to.  Central 
Georgia  Power  Co.  v.  Comwell,  1.  How  ascertained;  what 
matters  considered.     Central  Georgia  Power  Co.  v.  Stone,  417. 

Married  woman's  debt  or  debt  of  husband  in  issue,  he  could  testify  that 
he  was  the  debtor.    Rountree  v.  Rentfroe,  290. 

Negligence;  defect  observed  a  year  before,  how  illustrative.  Southern 
Railway  Co.  v.  Hill,  650,  656. 

Negligence,  isolated  act  of,  not  to  be  proved.  City  of  Dalton  T.  Hum- 
phries, 556.    See  Southern  Ry.  Co.  v.  Hill,  555. 

Negligence  of  master,  as  to  want  of  covering  for  revolving  saw;  admis- 
sibility of  testimony.     Betts  Co.  v.  Hancock,  198. 

Newly  discovered  evidence  may  be  met  by  impeaching  affidavits.  Thomp 
son  v.  State,  592. 

Newly  discovered,  when  no  cause  for  new  trial.  Betts  Co.  v.  HancocK^ 
198;  Thompson  V.  State,  592;  Miller  v.  State,  716. 

Non  est  factum,  parol  evidence  to  show.     Chicago  Co.  v.  Butler,  816. 

Non-expert,  opinion  of;  facts  on  which  based  should  be  sufficiently  shown. 
Owens  v.  Nichols,  475;   Logan  v.  Hope,  589. 

Non-production  of  witness  (physician),  what  testimony  received  to  ex- 
plain.    Morgan  County  v.  Glass,  415,  416. 

Notes  of  other  persons  in  favor  of  same  payee,  sued  on  by  same  plaintiff, 
and  pleas  filed;  what  necessary  to  show  relevancy.  Park  v. 
Zellars,  586. 

Notice  of  claim  lor  attorney's  fees,  copy  of,  and  testimony  in  connection^ 
properly  excluded.     Chicago  Co.  9.  Butler,  817. 
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L  V IDENCE— continued. 

Objection,   ruling  on,  postponed;    motion  to  rule  out   should  be  made 
afterward.     American  Chemical  Co,  v.  Rhodes,  497. 

Objection  to  competency  of  witness,  when  may  be  taken.    Hall  v.  Hillei/, 
13. 

Objection  to  whole,  where  only  small  part  not  admissible,  not  sustainable. 
Branch  v.  Branch,  375. 

Opinion  as  to  reasonable  time  for  removing  timber,  estimates  of  quantity, 
etc.    Howell  v.  Clements,  441,  442. 

Opinion  as  to  value  of  goods,  verdict  not  to  be  directed  by  court  on. 
Southern  Railway  Co,  v.  Lowe,  362. 

Opinion  of  agent  touching  sales  and  profits,  when  no  basis  of  computing 
damages.     American  Chemical  Co,  v.  Rhodes,  496. 

Opinion  of  attorney  as  to  what  fee  reasonable  does  not  authorize  direc- 
tion of  verdict.    Shaw  v.  Prohasco,  482. 

Opinion  of  expert,  competency  and  incompetency  of,  on  facts  recited. 
W.  d  A.  R.  Co,  v.  Summerour,  545. 

Opinion  of  non-expert,  basal  facts  for,  must  appear.  Owens  v.  Nichols, 
475;  Logan  v.  Hope,  589. 

Opinion  of  value  of  land,  admissibility  of.  Things  considered  as  basis. 
Matters  affecting  credibility.     Cen,  Oa,  Co,  V.  Stone,  416. 

Opinion  of  value,  opportunity  of  forming,  as  basis  of  competency.  Cen- 
tral Georgia  Power  Co.  v.  Comwell,  1. 

Opinion  of  witness,  as  to  award  of  child  on  habeas  corpus,  touching 
best  interest,  etc.,- not  receivable.     Milner  v.  Oatlin,  110. 

Opinion  or  conclusion  of  witness  (no  general  custom  shown),  when  not 
admissible.     City  of  Dalton  v.  Humphries,  560. 

Opinion,  weight  of,  for  jury.    Ala,  R.  Co,  v.  McKemie,  410. 

Parol  evidence  of  agreement  and  imderstanding  when  consent  decree 
entered,  when  admissible.     Roland  v.  Roland,  825. 

Parol,  express  trust  not  shown  by.    Wheeler  v.  Wheeler,  604. 

Parol,  inadmissible  to  vary  writing j  when  rule  not  applied.  Chicago 
Building  dc,  Co,  v.  Butler,  816. 

Parol,  not  admissible  to  show  that  grantor  did  not  mean  to  transfer 
rights  but  to  reserve  them.     Read  v.  Oould,  499. 

Parol,  of  contents  of  accessible  paper,  properly  excluded.  Wilson  v. 
Savannah  Baseball  Association,  171. 

Parol,  of  waiver  of  formal  tender  in  time,  and  estoppel  by  conduct, 
Studdard  v.  Hawkins,  743. 

Parol,  of  want  of  consideration,  when  not  admissible.  Read  v.  Gould, 
499,  506. 

Partnership  advertisement  and  contract  irrelevant  in  suit  by  member 
of  firm  against  servant  thereof.    Owens  v.  Nichols,  475. 

Partner's  testimony  of  private  agreement  of  firm  members,  when  ad- 
missible in  suit  against  them.    Chicago  Co  v.  Butler,  816. 

Pending  suit  by  other  plaintiff,  record  of,  irrelevant  in  suit  on  one  of 
several  notes.    Park  v.  Zellars,  586. 

Plat  referred  to  in  deed  does  not  enlarge  or  diminish  effect  of  de- 
scriptive words,  but  gives  them  efficacy.  Wooten  v.  Solomon, 
433. 
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EVIDENCE— <?onfinued. 

Possession  of  land,  how  evidenced.  Occupancy  for  timber  and  turpen- 
tine operations,  issue  of  fact  on.     WaVcer  v.  Steffes,  520. 

Possession  of  land,  insufficient  evidence  of:  clearing  of  small  part,  plac- 
ing of  building  timber,  and  posting  of  notices  not  to  trespass. 
Lambert  v.  Shelf er,  734. 

Possession,  testimony  of,  too  indefinite.    Rowe  v.  Henderson  Co.  321. 

Privileged  communication,  admission  by  husband  to  wife,  overheard  by 
witness,  is  not.     Williams  v.  State,  591. 

Question,  form  of;  improper  practice,  when  no  cause  for  new  triaL 
Southern  Bell  Telephone  Co,  v.  Covington,  567. 

Ratification  of  delivery  of  property  by  acceptance  of  stock,  testimony 
did  not  authorize  finding  of.     Howard  v.  Senoia  Mills,  461. 

Keasonable  time  to  remove  timber,  what  matters  considered  in  determin- 
ing as  to.     Howell  v.  Clements,  441,  442. 

Rebuttal,  admission  of  testimony  not  strictly  as,  within  sound  discre- 
tion of  judge.     City  of  Atlanta  v.  Hampton,  389. 

Rebuttal  testimony  of  doubtful  admissibility,  reception  of,  did  not  re- 
quire new  trial.     Williams  v.  Raper,  811. 

Receipt  by  others  not  shown  to  have  been  authorized  as  committee,  not 
admissible  against  defendants.     Chicago  Co.  v.  Butler,  817. 

Reopen  case  to  admit,  after  argument  begun,  no  abuse  of  discretion 
in  refusing  to.     Woo  ten  v.  Solomon,  433,  436. 

Reopening  of  case  to  receive,  in  discretion  of  the  court.  Seaboard  Air- 
Line  Railway  v.  Johnson,  471. 

Representations  or  agreements  not  in  presence  of  party,  when  admissible 
over  his  objection.  Taylor  v.  Broicn,  797;  Chicago  Building 
dc.  Co.  V.  Butler,  816. 

Res  inter  alios  acta;  when  testimony  not  excluded.  Tb.;  Exchange  Bank 
V.  Henderson,  268. 

Sales  contract;  competency  of  testimony  of  buyers'  moral  and  financial 
standing,  where  dealer  did  not  pass  thereon.  American  Chem- 
ical Co.  V.  Rhodes,  497. 

Signal-lights;  testimony  of  insufficient  number  on  prior  occasion,  when 
not  competent.     City  of  Dalton  v.  Humphries,  557. 

Signal-lights;   testimony  of  their  meaning,  when  incompetent.     lb. 

Speed  of  automobile,  admissibility  of  testimony  as  to.  Williams  v. 
Raper,  811. 

Stenographer's  fee  for  transcript  of  evidence  no  part  of  costs  in  city 
court  of  Madison.  Prepayment  required.  Bowles  v.  Malone^ 
115. 

Street,  parol  evidence  competent  that  place  was  used  as,  by  public,  on 
issue  as  to  location.     Johnston  v.  Palmetto,  556. 

Survey,  plat  of,  admissible  on  testimony  of  correctness  by  civil  engineer 
who  made  it.     Wooten  v.  Solomon,  433. 

Survey,  superior-court  rule  touching,  refers  to  official  survey  admissible 
on  certificate  of  officer.     lb.  436. 

Tender,  testimony  of,  when  admissible  without  formal  plea  thereof. 
Langdale  v.  Bowden,  324. 

Title  and  right  ot  possession  must  appear  in  each  person  named  in  joint 
demise  :n  ejectment.    Deubler  v.  Hart,  773. 
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EVIDENCE--con/tnw€d. 

Title  in  common  grantor,  unnecessary  to  prove.    Walker  v.  SteffeSy  620. 

Title  prescriptive,  what  evidence  of  continuous  possession  required  to 
support.    lb,  621. 

Trespass  by  cutting  timber,  irrelevancy  of  testimony  as  to.  Oress  v. 
Roberts,  796. 

Trover  suit,  attachment  for  purchase-money  and  dismissed  levy  rejected 
on  trial  of.    Coley  v.  Dortch,  239,  240. 

Trust  express,  evidence  did  not  show.     Wheeler  v.  Wheeler,  604. 

Value  of  land,  admissibility  of  expert  and  opinion  evidence  as  to.  Cen- 
tral Georgia  Power  Co,  v.  Comwell,  1;  Central  Georgia  Power 
Co.  V.  Stone,  416. 

Weight  of.     See  Charge  of  Court,  catchword  "Credibility." 

Witness,  competency  of,  in  case  of  death  of  contracting  party.  Craw- 
ford V.  Wilson,  654. 

Witness,  death  of  contracting  party  rendered  plaintiff's  employee  in- 
competent as.    Sherman  v.  Lane,  781. 

Witness,  death  of  party  to  contract  as  affecting  competency  of.  Hall  v. 
Hilley,  13,  14. 

Witness  incompetent  by  reason  of  death  of  opposite  party  whose  admin- 
istrator sues.     Wall  v.  Wall,  270. 

Witness;  preliminary  question  of  competency,  decided  by  the  court. 
Central  Georgia  Power  Co.  v.  Comwell,  I. 

Witness.    See  catchword  ** Impeachment,"  supra 

EXCEPTION     See  Auditor;  Practice  in  Supreme  Court, 

EXECUTION.     See  Injunction;  Levy  and  Sale;  Taw. 

.Burden  of  proof  of  allegations  of  fact  in  affidavit  of  illegality  is  on 
affiant.     Thompson  v    Fain,  310 

Illegality  affidavit,  vague  and  indefinite  allegation  of,  as  to  part  of 
costs,  properly  stricken.     lb. 

Injunction  not  granted  against,  for  error  in  judgment  affirmed  on  writ 
of  error.     Buck  v.  Duval,  599. 

Issue  on  affidavit  ot  illegality,  joinder  of.  should  be  written.  Oral  state- 
ment of  counsel  not  sufficient.    Thompson  v.  Fain,  310. 

EXECUTOR.     See  Administrator  and  Executor. 

EXEMPTION.     See  Administrator;  Bankruptcy;  Homestead;  Taw. 

EXPERT  AND  NON-EXPERT     See  Evidence. 

FALSE  ARREST  AND  IMPRISONMENT. 

Damages  for.     Burrow  v   Southern  Ry.  Co.  733. 

Damages,  testimony  affording  reasonable  suspicion  of  guilt  admissible 

in  mitigation  of.     Rogers  v.   Toliver,  281, 
Malice,  evidence  negativing,  admissible,     lb. 

FEDERAL  COURT.    See  United  States  Court. 

FEES.     See  Attorney's  Fees;  Auditor;  Officer, 

FIRE.    See  Negligence. 

FOREIGN  JUDGMENT.     Milner  v.  Gatlin,  110;   Matthews  v.  Matthews, 
123;  Spann  v.  Edwards,  716. 
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FORFEITURE.     See  Contract;  Estate;  Insuramee. 

FORGERY.     See  Criminal  Law;  Deed. 

FORMER  RECOVERY.    See  Judgment. 

FRAUD.    See  Promiseory  Note. 
Administration,   letters  of,  fraudulently  obtained  in  other  State,   how 

effective.     Alabama  R.  Co,  v.  Em,  224. 
Administratrix,  case  for  equitable  relief  against  fraud  of;    allegations 

sufficient.     Crawford  v.   Crawford,  535. 
Alteration    of   note   as   to   interest   rate ;  *  effect   where  with    intent   to 

defraud,  and  otherwise:     Shaw  v.  Probasco,  481. 
Bankrupt's  sale  of  exempted  property  to  delay  or  defraud  creditor  hold- 
ing waiver;   remedy  in  equity.     Pincus  v.  Meinhard,  365. 
Collateral  attack  of  judgment  for,  when  not  allowed.     Alabama  R,  Co. 

V.  Hill,  224,  228. 
Contract   not   set  aside  for,  at  instance  of  one  who  has  not  offered 

restitution.     Jordy  v.  Dunlevie,  325;    Walker  v.   Walker,  547, 

549. 
Contract  void  as  obtained  by;   when  not  germane  to  issue  of  tenancy 

or  not.    Crawford  v.  Crawford,  394. 
Damages  from  misrepresentations  of  boundary  of  land,  and  of  well  of 

water  on  it,  measure  of.     Doss  v.  Wooten,  562. 
Diligence  to  discover,  duty  of.     Bennett  v.  Bird,  27. 
Equity  takes  peculiar  cognizance  of.    Crawford  v.  Crawford,  539. 
Forgery  of  deed;  cancellation.     Smith  v.  Burrus,  10. 
Guardian's  concealment  in  settling  with  ward  during  minority.     Duty 

of  diligence  after  reaching  majority.    Bennett  v.  Bird,  27. 
Husband  and  wife,  burden  of  proof  on,  as  to  fairness  of  transaction 

attacked  for  fraud.     Gray  v.  Collins,  776. 
Husband  and  wife,  transaction  between.    lb.;  Taylor  v.  Brotcn,  797.    See 

Husband  and  Wife. 
Judgment  vacated  where  fraud  prevented  filing  of  defense.     Moore  v. 

Moore,  597. 
Limitation   period   begins  from   discovery  of.     Duty  of  diligence,  even 

where  relation  of  trust  and  confidence.     Bennett  v.  Bird,  27. 
Parol  evidence  to  show,  when  admissible  in  defense  against  contract  in 

writing.     Chicago  Building  dc.  Co.  v.  Butler,  816, 
Pleading.     General  averment  demurrable;  facts  constituting  fraud  must 

be  alleged.     Field  v.  Brantley,  437. 
Representations   of   payee's   agent,   when   not   available   for   defense   to 

suit  on  note.     Shaw  v.  Probasco,  482. 
Rescission  of  contract  procured  by,  denied   for  delay  in  offering  to  re- 
store value  received.    Jordy  v.  Dunlevie,  325 ;  Walker  v.  Walker, 

647. 
Testimony  admissible,   that  plaintiff's  father  in  his  presence  promised 

to  withdraw  suit.     Moore  v.  Moore,  697. 
Undue  influence  is  the  handmaiden  of.    Field  v.  Brantley,  437,  441. 
Year's  support,  collateral  attack  for  fraud  in  return  setting  apart,  not 

supported  after  seven  years.    Stewart  v.  Jones,  68,  71. 
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FRAUDS,  STATUTE  OF. 
Adoption  of  child,  performance  of  parol  agreement  for,  removes  objec- 
tion.    Crawford  v.  Wilson,  668. , 
Contract  to  sell  land,  as  applied  to.    Studdard  v.  Hawkins,  746. 
Option   to   buy   land;    description   not   too   vague   and   indefinite   to   be 

applied  by  extrinsic  evidence.     Pearson  v.  Home,  453. 
Partnership,  agreement  to  enter,  may  be  in  parol,  though  business  will 
lease  land  and  buy  goods  over  $50.    Lane  V.  Lodge,  93;  Smith 
V.  Padrosa,  487.  • 

FUTURES.    See  Contract,  catchword  ''Gaming.*' 
GAMING.     See  Contract;  Lottery. 
GARNISHMENT, 

Judgment  can  not  be  entered  against  garnishee  before  judgment  against 

main  defendant.     Whaley  v.  Kear,  16. 
Traverse,  issue  on  trial  of,  is  indebtedness  or  not.     Not  pertinent  to 
inquire  as  to  prior  judgment   against  defendant  in  the  main 
action.     76. 
Traverse  may  be  filed  at  any  time  before  garnishee  is  legally  discharged. 

lb. 
Trial  of  issue  formed  by  traverse  of  answer  may  be  ahead  of  main  case; 

better  practice  to  postpone.     76. 
Verdict  for  plaintiff  for  amoimt  named  is  a  finding  in  favor  of  the 
traverse.    76. 
GENERAL  ASSEMBLY.     See  Constitutional  Law, 

GEORGIA  RAILROAD.    Incorporation  of  original  company  by  act  of  1833. 
Power  to  acquire  lands,  etc.     L.  d  N.  R,  Co.  v.  Maxey,  541. 
GIFT.    See  Husland  and  Wife;  Parent  and  Child. 
GROUND  RENT.     Penick  v.  Atkinson,  649,  663. 
GUARDIAN  ANT)  WARD. 

Administrator  insane^  no  provision  for  vesting  administration  in  guard- 
ian of.     McCranie  v.  Hutchinson,  792. 
Election  of  ward,  to  take  land  in  which  guardian  invested  fimd,  barred 

b\  laches  after  settlement.     Bennett  v.  Bird,  25. 
Fraud  by  concealment   at   time  of   settlement;    equitable  relief  barred 

by  laches  of  ward.    76. 
Interest,  liability  of  guardian  for,  implies  a  right  for  him  to  use  the 

ward's  funds.     76. 
Remaindermen  who  were  parties  by  guardian  ad  litem  were  not  con- 
cluded by  order  of  court  for  sale.     Wadley  v.  LeCato,  179. 
Settlement  with  ward  before  she  reached  majority,  effect  of.     Duty  of 
diligence  after  being  of  age.     Bennett  v.  Bird,  26,  28. 
HABEAS  CORPUS. 

Amendment  of  judgment  on;   venue  and  service;   fast  writ  of  error  to 

ruling  on  demurrer.    Richards  v.  McHan,  37.    Dissent,  41. 
Child,    custody    of;    effect    of   divorce   decree    in    other    State;    want   of 
jurisdiction  where  new  domicile  acquired;  evidence  of  fitness  of 
custodian,  etc.     Milner  v.  Oatlin,  109;   Matthews  v.  Matthews, 
123. 
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HABKAS  CORPUS— coftttniied. 
Custody  of  child,  amendment  of  judgment  awmrding;  when  not  allowable. 

Richards  v.  McHan,  37. 
Custody  of  child,  matters  and  rights  arising  after  judgment  awarding, 

how  to  he  asserted.    Ih, 
Custody  of  child  on,  controlled  by  prior  judgment,  where  no  change  of 

status.     Spann  v.  Edtoards,  715. 
Discharge  in  trover  erroneously  refused,  no  discharge  on  habeas  corpus. 

Harper  v.  Terry,  763. 
Discharge   of  convicts   on,  not  authorised   in   these  cases.     Saffold  T. 

Mangum,  119;   Harrell  v.  Avera,  340;  Taylor  v.  Means,  579. 
Judgment,  correctness  of,  on  matter  within  jurisdiction  of  court,  not 

called  in  question  by  this  writ.     Saffold  v.  Mangum,  119. 
Judgment  subject  to  attack  by,  only  when  void;  not  for  want  of  sup- 
port by  evidence.     Saffold  v.  Mangum,  121;  HarreU  v.  Avera, 

340. 
Remedy.     Not  a  substitute  for  motion  for  new  trial  or  writ  of  error. 

/6.;  121,  340. 
Remedy   summary   and   speedy;    fast  writ  of  error  lies.     Riekards  v. 

McHan,  39.    Dissent,  41. 
Res  judicata;   application  of  principle  to  proceedings  involving  inquiry 

into  rights  of  custody  of  child.     76. 
Reversal  of  judgment  awarding  custody  of  child.    Milner  v.  Oatlin,  110. 

Affirmance  of  judgment.    Matthews  v.  Matthews,  123. 
HANDWRITING,  COMPARISON  OF.     Chicago  Co.  v.  Butler,  816. 
HEIR.     See  Administrator  and  Executor;  Adoption  of  Child, 

Action  for  money  received  in  trust  or  on  implied  contract  to  pay,  when 

barred.     Wheeler  v.  Wheeler,  604. 
Agreement  of  children,  before  death  of  testatrix,  to  disregard  her  will, 

no  bar  to  its  probate.    Field  v.  Brantley,  437. 
Excess  of  distributive  share,  liability  for,  in  suit  by  A  for  use  of  other 

heir.     Branch  v.  Branch,  375. 
Fraud  of  administratrix,  allegations  of  heirs  showed  cause  for  equitable 

relief  against.     Crawford  v.  Crawford,  535. 
Homestead  land  conveyed  by  head  of  family  and  his  wife,  when  not  re- 
covered by  their  heirs.    Aiken  v.  Weldon,  15. 
Inheritance,  estate  not  taken  by,  when  disposed  of  by  will.    Duehler  v. 

Hart,  lib. 
Land  purchased  from  heir;  recovery  by  administrator  not  demanded  by 

the  evidence.     Winn  v.  Bridges,  15. 
Parties  plaintiff  to  pending  action,  heirs  of  decedent,  other  than  widow 

(who  was  defendant),  could  not  become.    McNair  v.  Brown,  71. 
HIRE.     See  Trover, 
HIGHWAY.     See  Road;  Street. 
HOMESTEAD  AND  EXEMPTION. 

Bankrupt  has  title  to  exemption  set  apart,  and  can  sell  or  alienate  it. 

Pincus  V.  Meinhard,  365;   Taylor  Co.  v.  Williams,  581. 
Bankrupt's  exemption  applied  for  but  not  set  apart,  no  equitable  lien 

adjudged  to  creditor  on  waiver  note.     Coffey  v.  Mitchell,  430. 
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HOMESTEAD  AND  EJXEMPTION— <Jon*tnucd, 

Bankrupt's  exemption,  subjection  of,  by  creditor  holding  waiver.    Pincua 

v.  Meinhard,  365. 
Bankrupt's  exemption,  title  acquired  by  purchaser  of,  without  notice  of 

intent  to  delay  or  defraud  creditors.     76. 
Deed  to  land  set  apart  under  constitution  of  1868,  inoperative  as  to 

honaestead;  conveyed  reversion.    Aiken  v.  Weldon,  16. 
Election  in  favor  of,  and  against  year's  support,  by  widow,  when  con- 
clusively presumed.     Culpepper  v.  Crane,  665. 
Estoppel  of  judgment  creditor,  on  trial  of  claim  by  second  wife,  by 

prior  judgment  in  his  favor.     Lancaster  v.  Broum,  376. 
Impounding  of  exemption  on  equitable  action  of  creditor  holding  waiver. 

Pincus  V.  Meinhard,  366. 
Waiver   contemporaneous  with  offer  to  buy  and  acceptance,  valid  as 

contract.     76.   366. 
Waiver;  issue  of  fact  as  to  signature.    75. 
HOMICIDE.    See  Criminal  Law;  Negligence;  Railroad. 

Action  for,  by  widow,  not  barred  by  judgment  in  former  suit  begun  by 
decedent,   to   which   his   administrator   became   party   plaintiff. 
Spradlin  v.  Georgia  Railtoay  do,  Co.  576. 
HORSE.     See  Liveryman. 
HUSBAND  AND  WIFE.     See  Alimony;  Dower;  Year's  Support, 

Claim   interposed  on   levy  of  execution,  admissibility  of  testimony  in 

trial  of.     Taylor  v.  Brotcn,  797. 
Consideration  furnished  by  husband  supported  deed  to  wife.     Read  v. 

Oould,  600. 
Contract  of  wife  in  borrowing  money  to  pay  debt  of  husband,  when  bind- 
ing.    Cases  compared.     Rountree  v.  Rentfroe,  292. 
Contract  (stock  subscription)  by  husband  for  wife,  without  her  author- 
ity, not  binding.    Chicago  Building  dc.  Co,  v.  Butler,  816. 
Contract  with  husband,  wife  may.    Oray  v.  Collins,  780. 
Debt  of  husband  or  of  wife,  admissibility  of  testimony  on  issue  as  to. 

Rountree  V.  Rentfroe,  290. 
Debt  of  husband,  statute  does  not  affect  power  of  widow  to  contract 

as  to.     Walker  v.  Walker,  547,  549. 
Declarations  of  husband,  extension  of  credit  on  faith  of,  when  shown 

against  wife.    Taylor  v.  Brown,  797. 
Deed  of  wife  to  husband  procured  by  imposition,  competency  of  evidence 

to  show.     Ch-ay  v.  Collins,  776. 
Deed  of  wife  to  secure  payment  pf  husband's  debt,  cancellation  of,  as 

cloud  on  her  title.    Rountree  v.  Rentfroe,  290. 
Deeds  whether  made  to  defeat  creditors.    €h-ay  v.  Collins,  776. 
Fraud  in  transaction  between,  issue  of;  and  burden  of  proof  of  fairness, 

etc.     76. 
Gift  to  husband,  wife  may  make.    76.  780. 
Injury  to  wife,  testimony  of  expenses  incurred  in  alleviating,  admissible 

to  what  extent.     Nashville  Ry.  v.  Hubble,  300. 
Parties   plaintiff    to    pending   action    by    husband    against    wife,    when 
children  not  to  be  made,  on  his  death.     McNair  v.  Brpum,  71. 
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HUSBAND  AND  WIFE— conftnuccT. 

Privileged  communication,  conversation  overheard  by  witness  is  not, 
including  admission  of  homicide.     Williams  v.  State,  591. 

Title,  admissibility  of  testimony  on  issue  as  to.     Taylor  v.  Brotcn,  797. 

Title  outstanding,  no  presumption  that  husband  communicated  to  wife 
his  knowledge  of.     Stetoart  v.  Jones,  70,  71. 

Transactions  between,  closely  scanned.     Gray  v.  Collins,  780. 
ILLEGALITY  OF  EXECUTION.     See  Execution. 
IMPEACHMENT.    See  Evidence. 

IMPRISONMENT.     See  False  Imprisonment;  Habeas  Corpus;  Trover, 
IMPROVEMENTS.     See  Ejectment. 

INDEPENDENT  CONTRACTOR.     See  PHncipal  and  Agent. 
INFANT.    See  Negligence;  Parent  and  Child, 
INFRINGEMENT.     See  Trade  Name. 
INJUNCTION. 

Administrator  of  estate,  injunction  against,  to  preserve  status  of  realty, 
pending  suit  by  adopted  child.    Crawford  v.  WHson,  655. 

Attorney's  fees  recoverable  in  suit  to  restrain  repetition  of  trespasses 
committed  in  bad  faith.     Stovall  v.  Caverly,  243. 

Bankrupt's  exemption  assigned,  when  no  cause  for  injunction  and  re- 
ceiver; though  creditor  hold  waiver.  Taylor  Co,  v.  Williams, 
581.     See  Bankruptcy. 

Bankrupt,  whether  enjoined  from  receiving  property  set  apart  as  ex- 
emption, not  decided.     Coffey  v.  Mitchell,  430. 

Blind  tiger  abatable  by,  as  nuisance;  although  liquor  is  sold  in  open 
violation  of  law.     Thompson  v.  Simmons,  845. 

Building  within  restricted  area  adjacent  to  street,  facts  raised  no  ob- 
stacle to  injunction  against.     Scawright  v.  Blount,  323. 

Condemnation  of  land,  discretion  to  restrain,  on  interlocutory  hearing. 
Stribbling  V.  Georgia  Ry.  dc.  Co,  676;  Beuchler  v.  Georgia  Ry. 
do.  Co.  724, 

Contract  to  do  business  afterward  forbidden  by  law,  no  injunction  against 
breaking.     Leonard  v.  American  Life  dc.  Co.  274. 

County-bridge  contracts,  discretion  not  abused  in  refusing  to  restram 
letting  of.     Brantley  v.  Lee,  600. 

Criminal  oflFenses,  or  violations  of  municipal  ordinances,  when  no  re- 
straint of  prosecution  for.     Stames  v.  Atlanta,  531. 

Discretion  in  granting  and  refusing.  Hobby  v.  .ishbum  Lumber  Co.  118, 
and  cases  passim. 

Discretion  not  exercised  by  judge,  judgment  reversed  where  he  decided 
on  erroneous  view  of  law.  Stribbling  v.  Georgia  Ry.  dc.  Co. 
676. 

Dismissal  of  writ  of  error  to  denial  of,  where  no  supersedeas  and  acts 
have  been  done.  Moody  v.  Ga.  Ry.  dc.  Co.  102;  Carlton  v.  8.  A. 
L.  Ry.  692.  Aliter,  where  acts  not  completed.  Stribbling  v. 
Ga.  Ry.  dc.  Co.  676. 

Execution  from  mortgage  foreclosure  not  restrained  because  some  of 
land  is  not  mortgagor's  but  his  firm's.    Furr  v.  Bank,  815. 
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INJUNCTION— continued. 

Execution's  progress  not  stayed  for  error  in  judgment  affirmed  on  writ 
of  error.    Buck  v.  Duval,  699. 

Interpleader  ordered,  and  distraint  restrained.     Ball  v.  Madden,  727. 

Judgment  final  in  nature  not  to  be  rendered  at  interlocutory  hearing. 
Charleston  dc.  Ry,  Co.  v.  Wooten,  489. 

Levy  and  sale  of  land  conveyed  to  secure  debt,  not  restrained  on  petition 
of  holder  of  bond  for  title,  who  assumed  payment  of  the  secured 
debt.     Henley  v.  Fortson,  342. 

Locker-club,  refusal  to  restrain  prosecution  of,  under  city  ordinance, 
when  no  abuse  of  discretion.    Oa.  Cluh  v.  Atlanta,  176. 

Municipal  corporation  and  officers  engaged  in  selling  electrical  supplies, 
etc.,  evidence  did  not  warrant  injunction  against.  City  of 
Dalton  V.  Wood,  102. 

Name,  right  of  association  or  corporation  to  exclusive  use  of,  not  shown; 
no  injunction.     Good  Samaritans  v.  Mack,  835. 

Nuisance  abatable  by.     Thompson  v.  Simmons,  845. 

Nuisance,  municipality  restrained  from  maintaining,  at  suit  of  citizen 
suffering  special  injury.     Bell  v.  Savannah,  298. 

Opinion  and  reasons  of  judge  for  refusing,  did  not  amount  to  final  ad- 
judication.    Hendricks  v.  Jackeon,  604.  . 

Opinion  filed  on  refusing  interlocutory  injunction,  no  final  adjudication. 
Simmons  v.  Atlanta  Tel  Co,  488. 

Possession,  no  cause  shown  for  restraining  sheriff  from  putting  purchaser 
of  land  in.    Cox  v.  Heidt,  145. 

Railroad  crossing,  not  granted  to  prevent  laying  of  street-car  tracks  on. 
Southern  Ry.  Co.  v.  Rome  Ry.  do.  Co.  726. 

Sanitarium  without  municipal  permit,  when  no  injunction  against  prose- 
cution for  maintaining.     Starnes  v.  Atlanta,  631. 

Solvency  of  defendant,  when  no  obstacle  to  restraint  of  trespass  by  cut- 
ting timber.     Kimhrell  v.  Thomas,  146. 

Stockholders'  prayer  for,  against  corporation  and  its  officers,  error  in 
granting.     Georgia  Cement  Co.  v.  Jackson,  668. 

Street  obstruction,  when  no  injunction  against  interference  with,  by 
municipality.     Johnston  v.  Palmetto,  656. 

Supersedeas,  discretionary  power  of  judge  as  to,  on  exception  to  refusal 
of  injunction.     Prater  v.  Barge,  801. 

Supersedeas.     See  catchword  **  Dismissal,"  supra. 

Tax  for  schools,  restraint  of  collecting,  for  want  of  compliance  with  law. 
Brown  v.  Hawkins,  697. 

Tax  levy  excessive,  as  ground  for.    City  of  Cochran  v.  Lanfair,  249. 

Telegraph  line,  no  abuse  of  discretion  in  granting  injunction  against. 

Postal  Tel.  Co.  v.  L.  d  N.  R.  Co.  603. 
.  Threatening  and  intimidating  employees,  injunction  against,  where  but 
one  such  act  has  been  committed.    Culpepper  v.  Cunningham,  89. 

Timber  cutting,  solvent  trespasser  restrained  from,  in  what  circum- 
stances.    Kimbrell  v.  Thomas,  146. 

Timber  for  turpentine,  restraint  of  using,  on  plaintiff  giving  bond, 
when  no  error.    Alford  v.  Shore  Lumber  Co,  231. 
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INJUNCTION— <Jon<inKed. 

Timber  lease,  assignee  of,  when  not  restrained  at  suit  of  subeequent 
purchasers  from  lessor.  Houston  v.  Chattahoochee  Lumber  Co. 
146. 

Timber,  no  injunction  against  removing,  before  reasonable  time  expired, 
deed  stating  no  time.    Howell  v.  Clements,  441. 

Timber,  restraint  of  cutting;  issue  as  to  superior  title.  Rowe  Y.  Hen- 
derson Naval  Stores  Co.  318. 

Title,  evidence  of  (or  want),  as  ground  for  granting  or  refusing.  Lam- 
bert V.  Shelf er,  734;  Martin  v.  8.  A,  L,  Ry,  807. 

Trespass  and  threat  to  continue,  as  ground  for.  Culpepper  v.  Cunning- 
ham, 89;  Kimbrell  V.  Thomas,  146. 

Trespass  by  cutting  timber,  no  injunction  against,  upon  insufficient  evi- 
dence of  title  or  possession.     Lambert  v.  Shelf er,  734. 

Trespass   by    timber   operation,    evidence    did   not   support    petition    to 
,    restrain.    Lewis  Mfg.  Co.  v.  Davis,  699. 

Ultra  vires  acts,  officers  restrained  from.    Lewis  v.  Turner,  173. 

Ultra  vires  of  corporation,  contract  not  so  clearly,  as  to  constrain  grant 
of  injunction.     Kohlruss  v.  Zachery,  625. 
INSANITY.     See  Administrator;  Deed,  catchword  "Mental." 
INSOLVENCY.     See  Debtor  and  Creditor. 
INSPECTION.     See  Master  and  Servant. 
INSTRUCTIONS  TO  JURY.    See  Charge  of  Court. 
INSURANCE. 

Act  of  1912;  constitutionality  of  section  20,  except  clause  exempting 
certain  companies.     Leonard  v.  American  Life  dec.  Co.  274. 

Agent,  injunction  not  granted  against  breaking  contract  with,  to  do 
business  forbidden  by  law.     Leonard  v    Am.  Life  dc.  Co.  274. 

Children  of  prior  marriage  as  beneficiaries;  construction  of  ambiguous 
contract.     Worthy  v.  Farmers  Life  Confederation,  81. 

Contract  held  a  special  discrimination  forbidden  by  act  of  1912.  Leonard 
V.  American  Life  dc.  Co.  274. 

Forfeiture  of  policy  for  non-payment  of  premium,  or  of  note  for  part 
of  it,  when  due.    Stephenson  v.  Empire  Life  Ins.  Co.  82. 

Receipt  for  premium  is  prima  facie  evidence  of  payment;  may  be  denied 
or  explained  by  parol.    Stephenson  v.  Empire  Ins.  Co.  84. 

Regulation  of  business,  legislative  power  as  to.  Leonard  v.  American 
Life  dc.  Co.  276. 

Waiver  of  condition  of  policy  not  result  from  demanding  payment  after 
maturity  of  note  for  premium,  if  piiyment  refused.    Stephenson 
V.  Empire  Co.  82. 
INTENTION.     See  Deed. 
INTEREST.     See   Guardian  and  Ward. 

Action,  single  cause  of,  can  not  be  split  so  as  to  recover  interest  in 
separate  suit.     Central  Bank  v.  State,  65. 

Contract  of  bank  to  pay  State  interest  on  daily  balances;  effect  of  in- 
solvency; right  of  State  to  recover  from  receiver.  lb.  Dissent, 
69. 

Contract  rate  ceased,  as  to  State's  deposit,  on  insolvency  of  bank.    lb. 
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IKrERESTc-continued, 

Damages^  as  part  of,  in  tort,  not  to  be  separately  found;   but  such 
verdict  upheld.    S,  A,  L,  Ry,  v.  Howe,  429;  Mayor  do.  v.  Btem- 
hridgcy  692,  693. 
Damages,  measure  of,  for  refusing  to  pay  money  due,  is  interest  lawfully 

accrued.    Central  Bank  v.  State,  57,  58. 
Error  in  rate  of,  on  entering  judgment,   how  corrected;   not  by  new 

trial.    Langdale  V.  Bowden,  324,  325. 
Bes  judicata,  by  former  judgment  not  specifying  whether  amount  in- 
cluded interest.     Central  Bank  v.  State,  54. 
Tax  executions  did  not  bear  interest  before  statute  so  requiring,    lb,  62. 
INTERPLEADER. 

Judgment  final  in  nature  not  given  at  interlocutory  hearing  for  injunc- 
tion.    Charleston  dc,  Ry,  Co,  v.  Wooten,  489. 
Rents,   conflicting  claims  to;    injunction   against   distraint,   and  order 
to  interplead.    Ball  v.  Madden,  727. 
INTERROGATORIES.    See  Evidence, 
INTERSTATE  COMMERCE.     See  CarHer;  Taa. 
INTOXICATING  LIQUOR.. 
'  Blind  tiger  by  sale  of,  in  open  violation  of  law,  abatable  as  nuisance,  by 

injunction.     Thompson  v.  Simmons,  845. 
ISSUE.     See  Execution, 

ISSL^  OF  MARRIAGE.    See  Parent  and  Child, 
JACKSON  COUNTY.     Martin  Institute,  bequest  to,  construed.     Trustees 

V.  Maddox,  491. 
JOINDER  OF  ISSLT:.    See  Pleading, 
JUT)GE.     See  Charge  of  Court;  Ordinary, 

Appointment    and    confirmation    of   city-court   judge.     Relator    in   quo 

warranto  entitled.     Milton  v.  Mitchell,  615. 
City-court  judge  entitled   to   salary   for   time  while   he   performed  no 

duties  because  of  abolishing  statute.    Johnson  v.  Brooks,  787. 
Invasion  of  jury's  province,  framing  of  verdict  and  submitting  it  for 

jury's  finding  was  not.    Morgan  v.  Coleman,  459,  460. 
Opinion  not  expressed  by  remark  that  witness  had  already  testified  to 

the  fact  in  question.     Morgan  V.  Coleman,  459. 
Questions  (some  leading)  propounded  by,  to  witness,  when  no  error  for 

reversal.     Cox  v.  Gcodman,  25. 
Remark  to  counsel,  not  calculated  to  injure.    Owens  v.  Nichols,  475. 
JUDGMENT. 

Amendment   of,   in   court  where   rendered.     Service   on   adverse   party 

residing  in  other  county.    Richards  v.  MoHan,  37. 
Amendment  of,  not  allowed,  after  term,  on  facts  or  conditions  later 

transpiring.     /&. 
Arrest  of,  on  motion;  rule  stated.    Error  in  sustaining  motion  on  facts 

here.     Worthy  v.  Farmers  Life  Confederation,  81. 
Attorney's  authority  to  receive  money  in  payment  of,  was  revoked  or 
withdrawn.     Roland  v.  Roland,  825. 
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JUDGMENT— conttfMied. 
Bankruptcy,   special  judgment   fixing  equitable  lien  on  exempti0n   is. 

Coffey  V.  Mitchell,  430.     See  Bankruptcy. 
Collateral  attack  for  fraud  in  procurement,  when  not  allowed.    Alahawta 

Oreat  Southern  Railroad  Co.  Y.  Hill,  224. 
Collateral  attack  not  allowed;   judgment  erroneous,  not  void.     HarrtU 

Y.   Avera,   340.     See   Saffold  v.   Mangum,    121. 
Collateral   attack   of  judgment   rendered   without   jurisdiction   both  of 

parties  and  subject-matter.     Milner  v.  OatUn,  110. 
Conclusive  as  to  lien  claimed,  result  of  contest  over  title  was,  on  facts 

stated.     Hinealey  y.  Stewart,  7. 
Conclusive,  foreclosure  of  lien  was  not,  as  to  grantee  not  a  party  to  the 

proceeding.    76. 
Conclusive  on  party  vouched  into  court,  as  to  amount,  and  as  to  right 

of  plaintiff.     Charleston  Ry.  Co.  v.  Union  Co.  20. 
Consent  decree  by  attorneys,  against  client's  instructions,  when  set  aside. 

Davis  V.  First  National  Bank,  702. 
Conbent  decree,   payment  or  tender   of  money  under,  what  necessary; 

time  being  of  the  essence.    Roland  v.  Roland,  825. 
Conviction  not  void,  where  accused  had  day  in  court,  because  evideq,ee 

showed  different  offense.     Saffold  v.  Mangum,  121;   Harrell  ¥. 

Avera,  340. 
Custody  of  child,  decree  as  to,  how  far  conclusive.     Effect  of  changing 

domicile   upon   jurisdiction   of   court.      Milner  v.    Qatlin^    109. 

Decree  on  constructive  service,  when  not  recognised.    Matthevs 

y.  Matthews,  123. 
Debt  of  record,  cause  of  action  reduced  to  judgment  becomes.     Amount 

is  fixed  and  liquidated.     Underwood  v.  Underwood,  242. 
Decree   admissible   in   evidence  if  verdict  copied  therein.     Whatley  v. 

Marshall,   148. 
.Decree.     See  catchword  "Consent,"  supra. 
Divorce  decree  of  other  State,  how  far  conclusive.    Want  of  jurisdiction 

to  reform,  when  new  domicile  acquired.     Milner  v.  Gatlin,  109. 

Decree  on  constructive  service,  when  not  recognized.     Matthevcs 

v.  Matthews,  123. 
Erroneous,  not  void;   binding  imtil  reversed  or  set  aside.     Harper  v. 

Terry,  763. 
Estoppel   by,   against  creditor  seeking  to  subject  homestead   property, 

upon  facts  here  recited.     Lancaster  v.  Brown,  376. 
Estoppel  by,  applies  to  the  State.     Central  Bank  v.  State,  54. 
^    Estoppel  by.     Legatees  who  obtained  satisfaction  of  judgment  against 

executors   could   not   set   up   title   by   reversion.     Johnson  v. 

Hayes,  219. 
Estoppel  by,  only  when  between  sanie  parties  or  their  privies,  and  on 

same  matter.    Spradlin  v.  Georgia  Ry.  do.  Co.  577. 
Estoppel  by;   principles  of  public  policy  requiring  application  of  doe- 
trine.     Richards  V.  McHan,  39. 
Final,  on  petition  for  interpleader,  not  to  be  rendered  at  interlocutory 

hearing.     Charleston  dc.  Ry.  Co.  y.  Wooten,  489. 
Foreign,  by  court  having  jurisdiction,  prima  facie  legal,  not  collaterally 

attacked  for  fraud.    Ala.  R.  Co.  y.  Hill,  224. 
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JUDGMENT— oontinued. 
Foreign,  full  faith  and  credit  to,  on  habeas  corpus  as  to  adopted  child. 

Spann  v.  Edtoards,  715. 
Foreign,  regular  on  face,  prevails  over  later  judgment  here.    Ih, 
Foreign,    rendered    without    jurisdiction    of    the    person,    not    effective. 

Milner  v.  Oatlin,  110. 
Foreign,  when  pending  suit  no  ground  for  abatement  of  suit  on.     Un- 

denoood  v.  Underwood,  241. 
Former  judgment.    See  catchwords  *'Res  judicata,"  infra. 
Former  recovery,  effect  of,  as  estoppel.     Central  Bank  v.  State,  64. 
Fraud  preventing  making  of  defense,   as  ground  for   setting  aside  of 

judgment.     Moore  V.  Moore,  597. 
Full  faith  and  credit  to  judgment  of  other  State.     Ala.  R.  Co.  v.  Hill, 

224;   Underwood  v.  Underwood,  242;  Spann  V.  Edioards,  715. 
Full  faith  and  credit,  no  application  of  provision  touching.     Milner  v. 

Oatlin,  113;   Matthews  v.  Matthews,  123. 
Gramishee,  no  judgment  against,  on  finding  in  favor  of  traverse  of  his 

answer,    until    judgment    entered    against    defendant    in    main 

action.    Whaley  v.  Kear,  16. 
Qeneral;   so  construed,  notwithstanding  direction  that  mortgage  fi.  fa. 

proceed  against  the  property  mortgaged.    Biggers  v.  Story,  172. 
Habeas  corpus,  subject  to  attack  by,  when  void;  not  when  unsupported 

by  evidence.     Harrell  v.  Avera,  340.     See  Saffold  v.  Mangum, 

121. 
Interest,  remedy  for  error  in  entering  rate  of,  not  by  motion  for  new 

trial.     Langdale  v.  Bowden,  324,  325. 
Lis  pendens.     Decree  in  suit  for  specific  performance  in  other  county 

bound  purchasers  from  defendant.     Whatley  v.   Marshall,   148. 
Merger  of  cause  of  action  into.     Underwood  v.  Underwood,  242. 
Mortgage  foreclosure;   judgment  absolute  not  invalid  because  name  of 

wrong  county  written  at  head.    Furr  v.  Bank,  815. 
Mortgage  foreclosure  on  realty  securing  debt  of  mortgagor  and  of  part- 
nership, proper  judgment  entered  on.     76. 
Party  may  attack,   as   illegal,   though   he  did  not  appear  and   defend. 

Mass.  Bonding  Co.  v.  Realty  Co.  181,  193. 
Plea  in  bar,  judgment  as  ground  for.     Underwood  v.  Underwood,  242. 
Presumption    in    favor    of   judgments    of    court   of   general    jurisdiction 

(ordinary).     Wright  v.  Clark,  34. 
Processioners*   return,   judgment   sustaining   line   marked   by,   concludes 

protestant.     Stovall  v.  Caverly,  243. 
Reformed,  can  not  be,  without  jurisdiction  of  person.     Milner  v.  Oatlin, 

110. 
'  Remedy  not  by  amendment  of,  as  touching  facts  or  conditions  transpir- 
ing later.     Richards  v.  McHan,  37,  40. 
Hes  judicata;   application  of  principle  to  proceedings  involving  rights 

to  custody  of  child.    lb.  39. 
Res  judicata,  as  to  recovery  of  interest,  by  judgment  on  same  matters, 

not  specifying  whether  amount  thereof  included  interest,  and 

not  excepted  to.    Central  Bank  v.  State,  54. 
Res  judicata;  equitable  petition  concluded  by  former  litigation  between 

same  parties.     Young  v.  Oermania  Bank,  53. 
58 
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Res  judicata;  former  judgment  of  recovery;  plea  sustained.  Alabama 
Great  Southern  Railroad  Co.  V.  Hill,  224. 

Res  judicata;  former  ruling  denying  entry  of  judgment  on  ne  exeat 
bond.     LcSueur  v.  Pounds,  470. 

Res  judicata,  issue  offered  by  plea  of  waiver  of  tender  and  estoppel  by 
conduct   was  not.     Studdard  y.   Hawkins,  743. 

Res  judicata.  Questions  settled  for  the  instant  case  by  rulings  of  Su- 
preme Court  therein;  aliter  if  facts  materially  differ  on  later 
trial.     76. 

Res  judicata.  Widow's  action  for  homicide  of  husband  not  barred  by 
judgment  in  suit  begun  by  him  and  continued  by  his  adminis- 
trator.    Spradlin  V.  Georgia  Railway  dc.  Co,  575. 

Sale  of  trust  estate,  order  for,  did  not  conclude  remaindermen  who 
were  parties  by  guardian  ad  litem.     Wadley  v.  LeCato,  179. 

Severable,  affirmed  as  to  some  parties,  reversed  as  to  others.  Chicago 
Building  dc,  Co,  V.  Butler,  816,  819. 

Setting  aside  of;  rule  stated.  Facts  here  did  not  uphold  motion  to 
set  aside.     Worthy  v.  Farmers  Life  Confederation,  81. 

Setting  aside.     See  catchword  ** Vacation,"  infra. 

Supersedeas  leaves  matter  in  statu  quo.  No  release  of  defendant  pend- 
ing writ  of  error.     Harper  v.  Terry,  763. 

Supersedeas,  power  of  judge  as  to,  on  exception  to  refusal  of  injunction. 
Prater  v.  Barge,  801. 

Supersedeas.  Stay  of  proceedings,  when  not  result  as  of  right  from 
bill  of  exceptions  and  bond.     Mass,  Co,  v.  Realty  Co,  180. 

Supersedeas.     See  Injunction;  Practice  in  Supreme  Court, 

Vacation  of,  at  term  when  rendered.     Moore  v.  Moore,  597. 

Vouchee,  effect  of  judgment  against  primary  defendant  upon*     Charles- 
ton Ry,  Co,  V.  Union  Warehouse  Co,  20. 
JURISDICTION.     See  Equity;  Ordinary;  Processioning, 

Administration,  Alabama  probate  court's  authority  to  grant  letters  of. 
Alabama  Great  Southern  Railroad  Co,  v.  Hill,  224. 

Administration,  to  grant  letters  of,  on  estate  of  non-resident  decedent, 
when  not  conferred.     Power  v.  Green,  64. 

Attorney  at  law,  jurisdiction  of  rule  to  compel  payment  of  money  col- 
lected by.     Phillips  d  Crew  Co,  v.  Jones,  160. 

Collateral  attack  for  want  of.     Milner  v.  Gatlin,  110. 

Equity  cause  to  be  tried  in  county  of  defendant's  residence,  etc.;  and  in 
case  of  several  defendants.     White  v.  A^.  Ga,  Co.  588. 

Judgment  void  for  want  of,  as  to  party.     Milner  v.  Gatlin,  110. 

Ordinary  of  adjoining  county,  performance  of  duties  by,  in  absence  of 
resident  ordinary.    Jn  re  Williams,  524. 

Plea  to,  on  ground  of  non-residence  of  defendants,  should  have  been  sus- 
tained.    White  V.  Xorth  Ga,  El.  Co,  587,  588. 

Probate  of  will;  original  and  exclusive  jurisdiction  in  court  of  ordinary. 
On  appeal  superior  court,  limited.    Field  v.  Brantley,  439. 

Replevy  bond,  giving  of,  as  to  attached  property,  did  not  confer  juris- 
diction on  court  of  ordinary.    Power  v.  Green,  64. 

Territory,  court  without  power  as  to  issuance  and  service  of  process  on 
person  without.     Milner  V.  Gatlin,  110. 
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Waiver  of  objection   for  want  of,  by  appearance  and  pleading  to  the 

merits,  not  to  prejudice  other  party.     White  V.  N.  Oa,  Co.  688. 
JURY  AND  JUROR.     See  Negligence. 

Commissioners'  acts  as  alleged  did  not  contravene  constitutional  provi- 
sions referred  to.     Davis  v.  Arthur ,  75. 
Disqualification  by  relationship  did  not  appear.    Miller  V.  State,  716. 
Disqualification,  family  connection  was  not  such  as  to  effect.     City  of 

Dalton  V.  Humphries,  657. 
Disqualification,  if  known,  waived  by  not  objecting.    Miller  v.  State,  710. 
Grand  jurors,  number  of,  must  not  exceed  two  fifths  of  whole  number 

selected  for  jury  service.    Davis  V.  Arthur,  74. 
Invasion   of   province  by   judge;    none   by   framing  verdict  on  general 

finding.    Morgan  v.  Coleman,  459,  460. 
Jury-list,  inclusion  in,  of  five  names  not  appearing  on  tax-receiver's  list, 

not  invalidate  whole  revision.     Davis  v.  Arthur,  75. 
Jury-list,  mandamus  to  require  commissioners  to  make  up;   remedy  of 

citizens  and  taxpayers.     76.  74. 
Jury-list,  not  every  qualified  person  must  be  included  in.     76. 
Relationship.     See  catchword  "Disqualification,"  supra. 
Religious  denominations,  unequal  representation  of,  in  jury-list,  did  not 

show  application  of  arbitrary  and  improper  test  of  qualification. 

Davis  V.  Arthur,  74,  80. 
JUSTIFICATION.    See  Criminal  Law. 

KNOWLEDGE.     See  Deed;  Master  and  Servant;  Negligence;  Notice. 
LACHES.     See  Equity. 
LAND.     See  Contract;  Deed;  Sale;  Title. 
LANDLORD  AND  TENANT. 

Attornment  to  owner  of  land,  when  no  defense  to  action  by  defendant's 

landlord   (a  sublessee).     Wilson  v.  Sav.  Asso.  170. 
Counter-affidavit  on  siunmary  proceeding  to  evict,  amendment  of,  what 

not  allowable.     Crawford  v.  Crawford,  394. 
Eviction,    issue    by    counter-affidavit    on    Summary    proceeding    for,    is 

tenancy  or  not.    76. 
Eviction  of  tenant  holding  over;    what  evidence  not  admissible  under 

defense  that  rent  is  not  due.    Wilson  v.  Sav.  Asso.  170. 
Eraud,  when  contract  not  subject  to  attack  for,  on  issue  of  tenancy. 

Crawford  v.  Crawford,  394. 
Interfering  with  relation,  statute  as  to,  unconstitutional  as  denying  due 

process  of  law.     Fortune  v.  Braswell,  609. 
Interpleader    ordered    on    conflicting    claims    to    rents,    and    injtmction 

against  distraint.     Ball  v.  Madden,  727. 
Rent  paid  owner  of  land  instead  of  to  defendant's  landlord,  when  no 

defense.     Wilson  v.  Savannah  Baseball  Association,  170. 
Sufferance,  tenant  at;   relation  shown.     Crawford  v.  Crawford,  394. 
Warrant  to  dispossess  converted  into  mesne  process  by  filing  of  coimter- 

affidavit.    Crawford  v.  Crawford,  395! 
Warrant  to  dispossess  not  dismissed  for  omission  in  its  direction,  when 

counter-affidavit  filed.     Crawford  v.  Crawford,  396. 
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LAKCENT.    See  Criminal  Law. 

LAWS.     See  Code  SeciioM;  Conflict  of  Law9;  Constitutional  Law;  Stat- 
utes. 

LEASE.    See  Timber, 

Estate  conveyed  by  lease  for  so  long  as  ground  rent  paid  and  covenants 

complied  with.     Penick  v.  Atkinson,  6<9. 
Ground-rent  cases.    Ih,  653. 
Taxation  of  property  to  lessee  as  owner,  who  holds  base  or  determinable 

fee.     Ih.  649. 

LEVY  AND  SALE.     See  Mortgage;  Taw. 

Amendment  of  entry  of  levy,  by  officer  who  made  it,  on  trial  of  subse- 
quent suit.     Thornton  v.  Hitchcock,  751. 

Entry  of  levy  not  showing  as  whose  property,  insufficient  unless  amended. 
Brooks  V.  Winkles,' 7S2, 

Injunction  against,  not  granted  for  holder  of  bond  for  title  who  as- 
sumed payment  of  debt  secured  by  deed.  Henley  V.  Fortson, 
342. 

Interest  subject  to  levy ;  none  in  ,debtor  as  to  property  conveyed  to 
secure  debt,  until  redemption  by  full  payment.  Virginia-Car- 
olina Chemical  Co.  v.  Rylee,  670. 

Justice's  court  execution,  sheriff  or  his  deputy  is  authorized  to  levy. 
Jones  V.  Bass,  726. 

Life-estate  only  was  conveyed  by  sheriff's  deed  under  execution  sale. 
Allen  V.  Lindsey,  648. 

Possession,  no  cause  shown  against  sheriff  putting  purchaser  at  execu- 
tion sale  in.     Cow  T.  Heidt,  145. 

Bedemption  for,  how  accomplished.  Judgment  creditor's  insolvency  as 
equitable  ground.     F.-C.  Chemical  Co.  v.  Rylee,  670,  675. 

LICENSE.    See  Railroad. 

LIEN.     See  Distraint;  Judgment;  Mortgage. 

Attorney's  lien  for  fee,  when  no  right  to.  Laws  reviewed.  Winslow  v. 
Murphy,  232. 

Attorney's  right  to  foreclose,  extinguished  by  taking  deed  to  part  of 
land  in  settlement  of  fee.    Hinesley  v.  Stewart,  7. 

Judgment    foreclosing   attorney's    lien    did   not   conclude   grantees    not 
parties  to  the  proceeding.    Hinesley  v.  Stewart,  7. 
LIMITATION.    See  Deed. 
LIMITATION  OF  ACTION.     See  Equity,  datchword  "Laches.'' 

Adopted  child  (without  statutory  adoption),  when  not  barred  from 
proceeding  for  equitable  enforcement  of  contract  against  rep- 
resentative of  foster  parent.     Crawford  v.  Wilson,  654. 

Consideration  valid,  pa3rment  of  grantor's  debt  though  barred  by  statute. 
Walker  v.  Walker,  547,  549. 

Fraud,  period  of  limitation  of  action  begins  with  discovery  of.  Diligence 
chargeable,  though  relation  fiduciary.    Bennett  V.  Bird,  27. 

Laches  as  bar  to  equitable  relief.    Bennett  v.  Bird,  27. 

Laches,  equitable  bar  from;  rescission  of  contract  for  fraud;  delay  in 
offer  to  restore  value  received.    Jordy  y.  DunUvie,  325. 
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LIMITATION  OF  ACTLON— -continued. 
Legatee's  suit,  twenty-seven  years  after  attaining  majority,  barred  under 

former  rulings.     Spence  v.  Queen,  587. 
Money  had  and  received,  bar  to  suit  by  heirs  for.    Wheeler  T,  Wheeler, 

604. 
Nuisance,  bar  to  suit  for  creating,  no  bar  to  suit  for  maintaining. 

Atlantic  Coast  Line  Railroad  Co,  v.  Knapp,  423. 
Nuisance,  damages  from,  in  part  barred;  suit  not  dismissed  as  a  whole. 

Ih. 
Penal  action  against  carrier  under  Civil  Code  §§  2771-2,  not  a  qui  tam 

suit  under  §  4370.    8.  A.  L.  Ry.  v.  Davis,  547. 

LIS  PENDENS. 

Decree  in  suit  for  specific  performance  in  other  county  binds  purchaser 

without  actual  notice.     Whatley  y.  Marshall,  148,  152. 
Novation  must  not  prejudice  rights  of  parties  to.    Ih,  154. 

LIVERYMAN. 
Harness,  duty  of  ordinary  care  in  furnishing;  liability  for  injury  from 

defects  therein.     Logan  v.  Hope,  689. 
Horses  hired,  duty  of  ordinary  care  as  to;  liability  as  to  horses  with 
vicious  propensities,  etc.     Ih, 

LOCKER-CLUB.  Injunction  against  prosecution  of,  under  municipal  or- 
dinance, when  not  ordered.    Oa,  do,  Cluh  v.  Atlanta,  176. 

LOST  PAPER.  Establishment  of  copy  of  claim  affidavit  transmitted  by 
ordinary,  and  lost  or  abstracted  from  office.  Crawford  v. 
Crawford,  68. 

LOTTERY. 

Gaming  device,  illegal  as.     Oarland  y.  Ishell,  34,  36. 
Sale  bill   to   winner   in   first  drawing,   after   delivery   of  property   to 
winner  in  second  drawing,  effect  of.    Ih, 

MACHINERY.     See  Master  and  Servant, 

MAIL.     See  Notice;  Service, 

MALA  FIDBS.     See  Bad  Faith. 

MALICE.     See  Criminal  Law;  False  Imprisonment. 

MALICIOUS  PROSECUTION. 

Evidence;  admissibility  of  sayings  of  defendant's  agents,  of  dismissal 
of  prosecution,  etc.     So,  Ry,  Co,  v.  Barfield,  460. 

MANDAMUS. 

Demurrer,  petition  not  subject  to  criticisms  in  grotmds  of.  Bearden  v. 
Daves,  635. 

Discretionary  act,  not  available  as  remedy  to  control  performance  of, 
unless  discretion  abused.     Davis  v.  Arthur,  78. 

Jury  commissioners  to  make  up  jury-list,  remedy  of  citizens  and  tax- 
payers to  compel.    Ih.  74. 

Pleading;  facts  must  be  positively  alleged;  stating  evidentiary  facts  as 
affording  conclusion,  when  not  sufficient.     Ih,  75. 
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Remedy  by,  where  no  other  specific  legal  remedy  for  the  legal  right, 
Bearden  v.  Daves,  635. 

Stenographer  of  city  court  of  Madison  not  compelled  to  furnish,  without 
prepayment,  transcript  of  evidence.    Bowles  v.  Malone,  115. 

Voters'  list,  to  require  registrars  to  place  names  on.    Bearden  v.  Daves, 
635. 
MANSLAUGHTER.     See  Criminal  Law, 
MARKET  VALUE.     See  Condemnation, 
MARRIED  WOMAN.     See  Husband  and  Wife, 

Issue,  possibility  of,  not  extinct  until  death  of  woman.    In  re  Dougan, 
352. 
MASTER  AND  SERVANT. 

Act  of  Congress  as  to  employer's  liability,  measure  of  recovery  under. 
Southern  Railway  Co.  v.  Hill,  549. 

Admission  of  liability,  or  failure  to. deny,  evidence  showing,  raises  issue 
for  jury.    Fielder  v.  Davison,  509,  515. 

Assumption  of  risk  by  servant  obeying  order  to  climb  pole  (not  mas- 
ter's), supporting  electric  wires.     Foster  v.  Walker  Co.  431. 

Assumption  of  risk,  law  of,  not  applied  to  case  of  allowing  car-handle 
to  be  loose.    8.  A.  L.  Ry.  v.  Johnson,  471. 

Automobile,  law  applied  to.  Non-liability  for  injury  by  chauffeur  not 
running  car  by  order  or  in  business  of  master.  Error  in  di- 
recting verdict;   negligence  in  issue.     Fielder  v.  Davison,  509. 

Contributory  negligence  of  servant  diminishes,  not  defeats,  recovery 
under  act  of  Congress.     Southern  Ry.  Co.  v.  Hill,  549. 

Dangerous  character  or  condition  of  instrumentality,  servant  with  equal 
means  of  knowing,  took  risk  of  injury,  though  master  ordered 
him  to  use  it.    Foster  v.  Walker  Roofing  Co.  431. 

Diligence  in  furnishing  safe  place  and  machine;  inaccuracy  of  instruc- 
tion omitting  word  "reasonably."     Betts  Co.  v.  Hancock,  198. 

Discharge  without  cause,  recovery  by  servant  on,  under  contract.  Amer- 
ican Chemical  Co.  v.  Rhodes,  496. 

Independent  contractor's  trespass,  non-liability  of  employer  for,  if  not 
authorized  or  ratified.     Oress  v.  Roberts,  795. 

Infant  servant  (under  14  years),  liability  for  injury  to,  from  unsafe 
place  and  machine.    Betts  Co.  v.  Hancock,  198. 

Inspection,  duty  as  to;  and  rule  that  servant  must  inspect  Southern 
Bell  Tel.  Co.  v.  Covington,  566. 

Interfering  with  relation,  statute  as  to,  how  unconstitutional.  Fortune 
v.  Braswell,  609. 

Knowledge,  or  equal  means  of  knowing,  of  danger  or  defect.  Southern 
Bell  Tel.  Co.  v.  Covington,  566. 

Knowledge,  or  equal  means  of  knowing,  when  chargeable  to  servant  in 
exercise  of  ordinary  care.    Foster  v.  Walker  Co.  431. 

Machinery  unsafe  (uncovered  revolving  saw),  liability  for  injury  to 
servant  from.     Betts  Co.  v.  Hancock,  198. 

Misfeasance,  servant  liable  for,  though  acting  as  agent  of  firm  of  which 
plaintiff  is  member.     Owens  V.  Nichols,  475. 
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MASTER  AND  SERV AKT— continued. 

Neglig^nce  in  turning  aside  from  duty  to  watch,  to  extinguish  fire,  issue 
as  to.     Central  Ry,  Co.  ^,  Clark,  313. 

Owner,  master's  liability  as,  by  adoption  of  instrumentality  in  business. 
Southern  Bell  Tel  Co,  v.  Covington,  666. 

Place  and  machinery  unsafe  for  work:  platform  greasy,  and  revolving 
saw  uncovered.     Betta  Co.  v.  Hancock,  198. 

Presumption  of  diligence  in  favor  of  master;  burden  of  proof  of  negli- 
gence on  servant  suing.    Betts  Co.  v.  Hancock,  202. 

Railroad-crossing  watchman,  liability  for  injury  to,  by  rolling  car;  issues 
of  negligence,  etc.    Central  Ry.  Co.  v.  Clark,  313. 

Respondeat  superior,  non-liability  on  doctrine  of,  where  instniment  lent 
to  servant  for  his  own  use.    Fielder  v.  Davison,  510. 

Rules  for  employees,  defenses  under,  in  suits  against  masters.  8o.  Ry. 
Co.  V.  Hill,  655;   So.  Bell  Tel  Co.  v.  Covington,  686. 

Scope  of  business  or  employment,  issue  of  fact  whether  servant  acted 
within.    Fielder  v.  Davison,  611,  516. 

Telephone  company's  liability  for  injury  to  servant  working  on  de- 
fective pole.    Southern  Bell  Tel  Co.  v.  Covington,  666. 

Warning  of  danger,  duty  to  give.    Beits  Co.  v.  Hancock,  199. 

MAXIMS. 

Qui   hffiret  in  litera  hseret  in  cortice,  applied  to  code  section  derived 

from  decisions.'    Davis  V.  First  National  Bank,  704. 
Respondeat  superior,  no  liability  on  rule  of,  where  instrument  lent  to 

servant  for  his  own  uses.     Fielder  v.  Davison,  509. 
Sic  utere  tuo  ut  alieniun  non  Isedas.     Duty  of  ordinary  care  to  prevent 

spread  of  fire.     W.  d  A.  R.  Co.  v.  Maynard,  409. 

MENTAL  CAPACITY.    See  Contract';  Deed. 

MERGER.    See  Corporation;  Judgment. 

MESNE  PROFITS.    See  Ejectment. 

MILEAGE.     See  Carrier. 

MILL-DAM. 

Nuisance,  no  summary  abatement  of  hydro-electric  works  as,  if  erected 

imder  authority  of  law.     Central  Oa.  Power  Co.  v.  Ham,  569. 
Repairs   of,   to    stop    leakage,    lawful,    though   height   of   water   raised 

thereby.    Monroe  v.  Estes,  729. 

MINOR.    See  Contract;  Criminal  Law;  Guardian  and  Ward;  Parent  and 
Child;  Year's  Support. 

MISFEASANCE  ANT>  NONFEASANCE.    Owens  v.  SichoU,  475. 

MISJOINDER.    See  Action. 

MISTAKE.    See  Equity. 

MTTCHELUS  DISTRICT,  TOWN  OF.     Vaughn  v.  Simmons,  210. 

MONEY.    See  Trover. 

MONEY  HAD  AND  RECEIVED. 

Limitation,  bar  of,  to  suit  by  heirs.     Wheeler  v.  Wheeler,  604. 
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MONEY  RULE. 

Amendment  to  pleading  on,  not  demurrable  because  called  an  interven- 
tion.   Stewart  v.  Blalock,  44. 

Attack  by  movant  on  distress  warrant  of  contestant,  hj  alleging  and 
proving  that  rent  was  paid.     Jh, 

Defendant  in  fi.  fa.  could  not  take  any  sum  required  to  pay  contesting 
claims  and  costs.     /&.  45. 

Evidence.  Competency  of  defendant  in  fi.  fa.  as  witness  to  prove  pay- 
ment of  contesting  claim.     /&. 

Pleading  did  not  involve  or  require  traverse  of  sheriff's  answer  that  he 
had  a  sum,  asking  direction,  etc.    Jh. 

Verdict  for  movant,  how  construed,  as  to  application  of  fund.    76. 
MORTGAGE. 

Abatement  of  action  to  foreclose,  not  result  of  separate  pending  suit 
on  the  note  secured.     Underwood  v.  Underwood,  242. 

Deed  to  secure  debt  differs  from  statutory  mortgage;  is  similar  to 
conunon-law  mortgage.  Loftta  v.  Alexander,  349.  See  Wynn  v. 
Tyner,  765. 

Injunction  not  issued  against  mortgage  fi.  fa.  because  some  of  land  was 
not  mortgagor's  but  his  firm's.     Furr  v.  Bank,  815. 

Judgment  absolute,  what  proper,  on  foreclosure  against  realty  securing 
debt  of  mortgagor  and  of  partnership.     76. 

Rule  absolute  not  invalid  because  name  of  wrong  county  is  written  at 
its  head  before  statement  of  case.     Jh, 

Title-reservation  note  can  not  be  foreclosed  as,  notwithstanding  agree- 
ment of  the  parties.    Wynn  V.  Tyner,  765. 
MOTOR-CAR.    See  Automobile. 
MUNICIPAL  CORPORATION.       * 

Business,  of  selling,  etc.,  evidence  did  not  warrant  grant  of  injunction 
against.     City  of  Dalton  v.  Wood,  102. 

Collateral  attack  as  to  existence  of,  rule  not  allowing,  when  inapplicable. 
Vaughn  v.  Simmons,  217. 

Garbage,  power  as  to  disposition  of,  includes  no  right  to  maintain  nui- 
sance.    Bell  V.  Savannah,  298. 

Injunction  against  carrying  on  business,  when  denied.  City  of  Dalton  v. 
Wood,  102. 

Injunction  against  prosecution  for  violating  ordinance  not  issued  save  in 
exceptional  cases.    S tames  v.  Atlanta,  531. 

Law  relating  to,  not  general,  if  named  city  be  excepted  from  its  opera- 
tion.   City  of  Cochran  V.  Lianfair,  249. 

Locker-club,  refusal  to  restrain  prosecution  of,  under  ordinance,  when 
no  abuse  df  discretion.    Oa,  Athletic  Club  v.  Atlanta,  176. 

Mitchell's  District,  act  incorporating  town  of,  merely  for  public-school 
purposes,  was  unconstitutional.     Vaughn  V.  Simmons,  210. 

Nuisance,  injunction  against  maintaining,  on  suit  of  citizen  suffering 
special  injury.    Bell  v.  Savannah,  298. 

Park,  acquisition  of  land  for,  beyond  corporate  limits,  is  corporate 
purpose.     City  of  Quitman  v.  Jelks,  238. 

Sanitarium  without  permit,  when  no  injiuiction  asainst  prosecution  for 
maintaining.     Starnes  v.  Atlanta,  531. 


Digitized  by 


Google 


Ga.)  i^^-  921 

MUNICIPAL  CORPORATION— conimiicd. 

Schools,  authority  to  establish,  and  to  maintain  them  by  local  taxation. 
Vaughn  v.  Simmons,  210. 

Sidewalk,  duty  to  keep  reasonably  safe,  extends  to  all,  not  only  part 
most  used.    City  of  Atlanta  v.  Hampton,  390. 

Street  and  sidewalk;  duty  as  to  keeping  in  safe  condition  for  passage; 
instruction  to  jury.  /&.  389.  Case  on  demurrer.  Evans  v. 
Atlanta,  443. 

Street-car  tracks  allowed  to  be  laid  across  railroad  tracks  on  dedicated 
crossing.    8o.  Ry,  Co,  y.  Rome  Ry.  Co,  726. 

Street  excavation;  issue  as  to  sufficient  warning  lights.  City  of  Dalton 
V.  Humphries,  657. 

Street  obstruction,  no  injunction  against  interference  with,  though  plain- 
tiff claimed  title.    Johnston  v.  Palmetto,  556. 

Street  obstruction  without  warning  lights;  cause  of  action  for  injury 
alleged.     Evans  V.  Atlanta,  443. 

Street  with  ditch  unguarded  or  not  sufficiently  lighted;  issues  of  negli- 
gence, etc.     City  of  Dalton  v.  Humphries,  556. 

Tax,  levy  and  sale  for,  when  valid.     C,ity  of  Cochran  v.  Lanfair,  249. 

Tax,  levy  of  execution  for,  excessive.    76. 

Tax  on  telegraph  companies  was  an  unlawful  burden  upon  interstate 
commerce.     Postal  Telegraph-Cable  Co,  v.  Cordele,  126. 

Tax  rate  ad  valorem;  act  of  1874  not  a  general  law;  different  rates  can 
be  authorized.     City  of  Cochran  v.  Lanfair,  249. 

Ultra  vires  acts,  engaging  in  business.     City  of  Dalton  v.  Wood,  102. 

Ultra  vires,  contract  to  purchase  land  was  not.  City  of  Quitman  v. 
Jelks,  238. 

Water  diversion  from  street  to  private  property,  liability  in  damages 
from.     Mayor  dc,  of  Milledgeville  v.  Stembridge,  692. 

Water-meter  cap  on  sidewalk  defective,  recovery  for  injury  from  step- 
ping on.     City  of  Atlanta  v.  Hampton,  389. 
MURDER.     See  Criminal  Law, 
MUTUALITY.     See  Contract. 
NAME.     See  Trade  Name. 

Variance  in  initials  of,  when  will  not  invalidate  statutory  proceeding. 
Thornton  v.  Hitchcock,  749. 
NAVIGABLE  STREAM.    Brantley  v.  Lee,  600. 
NEGLIGENCE. 

Admission  of  liability,  or  failure  to  deny,  evidence  showing,  raises  issue 
for  jury.     Fielder  v.  Davison,  509,  616. 

Agent's  liability  for  misfeasance  to  member  of  firm  employing  him. 
Owens  V.  Nichols,  475,  477. 

Assumption  of  risk,  law  of,  not  applied  to  case  of  allowing  car-handle 
to  be  loose,  etc.     8,  A,  L,  Ry,  v.  Johnson,  471. 

Assmnption  of  risk  of  injury,  by  driving  on  embankment  without  guard- 
rails; issue  for  jury.    Morgan  County  V.  Glass,  415. 

Automobile,  liability  of  master  for  injury  by,  when  run  by  servant  by 
command  or  in  prosecution  of  master's  business.  Error  in 
directing  verdict.     Fielder  v.  Davison,  509.     Dissent,  519. 
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NEGLIGENCE— continued. 

Automobile,  violation  of  act  of  1910  in  operating.     Williams  T.  Raper^ 

811. 
Bridge;  duty  of  ordinary  care  to  keep  in  reasonably  safe  condition  for 

use  in   ordinary  modes  of  travel  extends  to  abutment  or   ap- 
proach.    Morgan  County  y.  OUiss,  415,  416. 
Bridge,  liability  for  injury  from  absence  of  guard-rails  on  embankment 

approaching.     Ih, 
Burden  of  proof  of  injury  by  railroad  company;   and  of  showing  want 

of  ordinary  care  to  avoid  it.     TF.  rf  A,  R,  Co.  v.  Davis,  494. 
Burden  of  proof  of  proper  diligence  as  to  carriage  of  goods  in  reason- 
able time.     W,  d  A,  R,  Co.  v.  Summerour,  545. 
Burden  of  proof  on  carrier  to  show  freedom  from,  rule  as  to.     76. 
Carriage  of  fruit;  liability  for  not  icing  car;  rule,  and  assurance  given 

by  agent,  considered.     Southern  Ry.  Co,  v.  Williams,  357. 
Cattle-guard,   liability   of   railroad   company  for  negligent  construction 

of.  L,  d  N,  R.  Co,  V.  Plemons,  67. 
Charge  to  jury  as  to.  See  Charge  of  Court, 
Charge  to  jury  must  not  instruct  that  specified  acts  would  amount  to. 

Seaboard  Air-Line  Railway  v.  Johnson,  471,  472. 
Common  law,  doctrine  of  comparative  negligence  unknown  to;   applied 

by  courts  of  admiralty.     So,  Ry,  Co,  v.  Hillj  551. 
Comparative;   diminution   of  recovery  by  amount  of  fault  attributable 

to  plaintiff.    L.  d  N.  R,  Co,  v.  McOarity,  472. 
Comparative,  law  as  to,  not  used  to  qualify  that  relating  to  want  of 

ordinary  care  to  avoid  injury.    W,  d  A,  R.  Co,  v.  Davis,  494. 
Comparative  or  contributory;  diminution,  not  defeat,  of  recovery  under 

employer's  liability  act.    So,  Ry,  Co,  v.  Hill,  549. 
Contributory,  of  railroad  watchman,  when  not  so  apparent  as  to  bar 

recovery,    under    evidence    for    plaintiff.      Central    Ry,    Co,   v. 

Clark,  313. 
Contributory,  when  not  such  as  to  bar  recovery,  as  matter  of  law,  on 

allegations.    Cases  compared.    Evans  v.  Atlanta,  444. 
Crossing  railroad  track  before  approaching  engine;    and  duty  to  stop, 

look,  and  listen.     Wright  v.  W,  d  A,  R.  Co,  343. 
Damages,  duty  of  injured  party  to  lessen,  by  exercise  of  ordinary  care. 

Southern  Ry,  Co.  v.  Williams,  339,  340. 
Diligence;   exercise  of  ordinary  and  reasonable  care,  as  defense  against 

liability  for  killing  of  animul  by  train.     Central  Railxcay  Co. 

V.  Stiles,  49. 
Driving  horse  intractable  and  unruly,  not  an   assumption   of  all  risk, 

as  matter  of  law.     Morgan  County  v.  Glass,  415. 
Evidence    of   defect    observed    a    year    before    injury,    how    illustrative. 

Southern  Railway  Co.  v.  Ilill,  550,  555. 
Fire,   duty  of  ordinary   diligence   to   prevent   spreading,   by   locomotive, 

touching  appliances  and  repairs.     W,  d  A,  R,  Co.  v.  Maynard, 

407. 
First-class  railroad,  compliance  with  duty  of  diligence  may  not  require 

performance  like  that  of.     Ih. 
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NEGLIGENCE— connnwed. 

Free  from  fault;   requirement  not  applied  to  person   not  employee  of 

defendant  charged  with  negligence.     Wright  v.  W,  d  A,  R.  Co. 

343. 
Harness  for  driving  horses,  duty  of  ordinary  care  in  furnishing;  liability 

for  defects  therein.     Logan  v.  Hope,  589. 
Homicide  on   railroad  track,  facts  raised   issues  for  jury   in   suit  for. 

Wright  V.  Southern  Ry.  Co.  448. 
Horses  with  vicious  propensities,  liability  for  hiring,  knowing  or  having 

reasonable  ground  to  know.     Logan  v.  HopCf  589. 
Infant's  capacity  to  appreciate  and  guard  against  danger,  a  question  for 

jury's  determination.     Betts  Co,  v.  Hancock,  199. 
Infant  servant*  (under  14  years),  liability  of  master  for  injury  to,  re- 
sulting from  unsafe  place.    76.  198. 
Isolated  act  of,  not  to  be  proved.     City  of  Dalton  T.  Humphries,  556. 

See  Southern  Railway  Co,  v.  Hill,  555. 
Jury  can  consider  all  facts  and  circumstances  in  deciding  question  of; 

no  error  in  charge.     Central  Ry,  Co.  v.  Stiles,  49. 
Jury,    issues    for.      Pedestrian    hurt   by    street    obstruction.      Evans   v. 

Atlanta,  443.     Walking  on  railroad  in  switchyard.     Wright  v. 

So.  Ry.  Co,  448. 
Jury,  questions  for,  not  to  be  decided  in  charge  of  court.     Wright  v. 

W,  d  A.  R,  Co.  343. 
Knowledge  of  dangerous  condition,  effect  of.    Evans  v.  Atlanta,  446. 
Knowledge,  or  equal  means  of  knowing  by  exercising  ordinary  care,  when 

chargeable  to  servant.     Foster  v.  Walker  Roofing  Co,  431. 
Master    and    servant;    unsafe   place   and   machine   for   work:    platform 

greasy,   and  revolving  saw  uncovered.     Betts  Co,  v.  Hancock, 

198. 
Master's  duty  to  furnish  place  and  machinery  for  work,  not  **8afe,"  but 

"reasonably   safe."     Ih. 
Misfeasance  and  nonfeasance  defined.     Individual  liability  of  agent  or 

servant.     Owens  v.  Nichols,  475,  477. 
Municipal  corporation's  duty  as  to  keeping  streets  and  sidewalks  "rea- 
sonably safe"  for  travel.     City  of  Atlanta  v.  Hampton,  389; 

Evans  v.  Atlanta,  443. 
Ordinary  care  not  measured  by  care  exercised  by  "a  prudent  railway 

company."     Southern  Railway  Co,  v.  Hill,  550. 
Ordinary  care  to  avoid  injury  from;  issue  of  fact  as  to  omission.    City  of 

Dalton  V.  Humphries,  556. 
Ordinary  care  to  avoid  results  of;    rule  applies  where  negligence  dis- 
coverable by  ordinary  care.     L,  d  N,  R.  Co.  v.  McOarity,  472. 
Presumption  of  diligence  in  favor  of  master;  burden  of  proving  negli- 
gence on  servant  suing.     Betts  Co.  v.  Hancock,  202. 
Presumption  of  negligence,  against  railroad  company,  on  proof  of  killing 

by  running  train.     Southern  Railway  Co,  v.  Carter,  236. 
Proximate   cause  of  injury,   and  exercise  of  ordinary  care,   issues  for 

jury.    Logan  v.  Hope,  589. 
Proximate  cause  of  injury,  for  jury.    Morgan  County  v.  Glass,  415. 
Proximate  cause  of  injury,  issue  of  fact  as  to,  for  submission  to  jury. 

City  of  Dalton  \^  Humphries,  556,  557. 
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NEGLIGENCE— con<infi€d. 

Railroad-crossing  watchman  injured  by  rolling  car;  issues  of  negligenee 

and  liability.     Central  Ry.  Co.  v.  Clark,  313. 
Restriction    of    recovery    to    grounds   of   negligence    alleged,    proper    in 

charging  jury.     Owens  v.  Nichols ^  475. 
Risk,  voluntary  assumption  of,  amounting  to  failure  to  exercise  ordinary 

care,  as  matter  of  law  or  fact.     Evans  v.  Atlanta,  444. 
Rule  of  carrier  binds  shipper  who  knows  or -by  ordinary  care  may  know 

of  it.    Southern  Railway  Co,  v.  Williams,  358. 
Servant,  obeying  order  to  climb  pole  (not  master's),  supporting  electric 

wires,  takes  risk  of  injury.    Foster  v.  Walker  Co,  431. 
Signal-lights  for   street  excavation,  incompetent  testimony  on  issue  as 

to  sufficiency  of.     City  of  Dalton  v.  Humphries,  557. 
Sidewalk  or  street,  duty  of  city  as  to,  extends  to  all,  not  only  part 

most  used.     City  of  Atlanta  v.  Hampton,  390. 
Sidewalk  or  street,  liability  of  municipality  for  actionable  defects  in. 

76.  389;  Evans  v.  Atlanta,  443. 
Street,  degrees  of  care  chargeable  to  pedestrian  in  attempting  to  cross, 

at  and  away  from  crosswalk.     Jh,  447. 
Street  with  ditch  unguarded  or  unlighted,  issues  arising  on  injury  by 

driving  horse  into.     City  of  Dalton  v.  Humphries,  556. 
Switch-yard  of  railroad,  walking  on  track  in,  by  implied  permission; 

duty  of  diligence,  etc.     Wright  v.  8o.  Ry.  Co,  448. 
Telephone  operator's  omission  of  duty,  no  recovery  for  pain  resulting 

from.     Southern  Bell  Tel.  Co.  v.  Reynolds,  385. 
Telephone  pole  inserted  too  short  a  distance  in  ground;    liability  for 

injury  to  servant.     So.  Bell  Tel.  Co.  v.  Covington,  566. 
Tort,  a  violation  of  private  duty  arising  from  law  or  contract.     Owens 

V.  Nichols,  476. 
Travel  by  ordinary  modes,  duty  as  to  keeping  streets  reasonably  safe 

for.     City  of  Atlanta  v.  Hampton,  390.    As  to  keeping  bridges. 

Morgan  County  v.   Class,  415. 
Trespasser  on  railroad,  duty  to  anticipate  presence  of,  from  practice 

of  permitting  use  by.     Wright  v.  So.  Ry.  Co.  448. 
Verdict,  error  in  direction  of,  where  evidence  conflicts  as  to  material 

issues.     Fielder  v.  Davison,  510.     See  Dissent,  5l9. 
Voucher  to  defend  action  for;  effect  of  judgment;  vouchee  not  discharged 

on  advance  hearing.     Charleston  Ry.  Co.  v.  Union  Co.  20. 
Warning  lights  for  street  obstruction  or  excavation,  effect  of  lack  in. 

Evans  v.  Atlanta,  443;  City  of  Dalton  v.  Humphries,  557. 
Warning  of  danger,  duty  as  to  giving.    Belts  Co.  v.  Hancock,  199. 
NEW  TRIAL.     See  Charge  of  Court;  Evidence. 

Amendment  of  plea,  refusal  to  allow,  no  ground  for  new  triaL    Shaw  Y. 

Prohasco,  482. 
Demurrer,  ruling  on,  no  groimd  for.    Tompkins  v.  Am.  Land  Co.  377. 
Discretion   not   abused   in   granting,   on   conflicting  evidence   in   habeas 

corpus  for  custody  of  child.     Anderson  v.  Sheffield,  603. 
Dismissal  of  motion,  no  ground  for,  that  case  was  passed  on  by  judge 

without  jury.     Phillips  d  Crew  Co.  v.  Jones,  161. 
Ends  of  justice  required,  on  vague  and  uncertain  evidence  as  to  damages 

from  erecting  poles  and  cutting  ti|pber.    Nash.  Ry,  v.  Pope,  590. 
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NEW  TBIAL— continued. 

Exception  to  overruling  of  motion  does  not  cover  ruling  dismissing  it  for 
want  of  brief  of  evidence.     Sistrunk  v.  Love,  240. 

First  grant  of,  not  reversed  where  evidence  did  not  demand  the  verdict. 
Winn  v.  Bridges ,   15. 

Ground  of  motion  must  be  complete  in  itself.     Owens  v.  Nichols,  475. 

Interrogatories  not  objected  to  at  trial,  what  objection  no  cause  for 
new  trial.     Xash,  Ry.  v.  Hubble,  300. 

Judgment,  error  in,  as  to  rate  of  interest,  not  corrected  by  new  trial. 
Langdale  v.  Bowden,  324,  325. 

Newly  discovered  evidence  as  ground  for,  may  be  met  in  any  case  by 
affidavits  to  impeach.     Thompson  v.  State,  692. 

Newly  discovered  evidence  no  ground  for,  if  not  likely  to  produce 
different  result  from  verdict.     JVilliams  v.  State,  592. 

Newly  discovered  evidence,  when  no  ground  for.  Betts  Co,  v.  Hancock, 
198;   Miller  v.  State,  716. 

Parties  to  motion  for,  firnj  and  individual  members  were.  Phillips  d 
Crew  Co,  v.  Jones,  160,  165. 

Questions  decided  by  Supreme  Court  not  res  judicata  on,  if  facts  ma- 
terially differ.     Studdard  v.  Hawkins,  743. 

Restriction,  on  grant  of  new  trial,  of  issues  to  some  items  of  debt,  ex- 
cluding others,  was  error.     Walker  v.  Jones,  508. 

Striking  part  of  pleading  no  ground  for.     Tompkins  v.  Am.  L,  Co.  377. 

Verdict  severable,  set  aside  as  to  some  defendants,  upheld  as  to  others. 
Chicago  Building  do.  Co.  v.  Butler,  816. 
NOX  EST  FACTUM.     See  Contract. 
NON-RESIDENT.     See  Administrator. 
NONSUIT. 

Authorized  by  evidence  and  reasonable  deductions  therefrom.  Morgan 
V.  So.  Ry.  Co.  465.    Aliter.    Howard  v.  Senoia  Mills,  461. 

Renewal  of  action  within  six  months  after,  by  suing  corporation  taking 
over  assets  and  assuming  liabilities  of  former  defendant.  At- 
lantic Coast  Line  Railroad  Co.  v.  Knapp,  422. 

Reopening  case  for  testimony  to  avoid,  in  discretion  of  the  court.    Craw- 
ford V.  Crawford,  395. 
NOTICE. 

Administration,  letters  of,  in  other  State,  without  notice  or  citation, 
how  effective.    Ala.  R.  Co.  v.  Hill,  224. 

Attorney's  fees,  copy  of  notice  as  to,  with  testimony  in  connection, 
when  no  error  in  excluding.     Chicago  Co.  v.  Butler,  817. 

Attorney's  fees,  notice  of  intention  to  sue  on  note  is  essential  to  re- 
covery of.     Shaw  V.  Probasco,  481. 

Carrier's  duty  of  notifying  consignor  of  consignee's  rejection  of  ship- 
ment.   Ala,  R.  Co.  V.  McKenzie,  412. 

Depositions,  notice  of,  need  not  state  name  of  officer  before  whom  ex- 
amination to  be  conducted.     Park  v.  Zellars,  585. 

Evidence  of.  Attorney's  testimony,  what  not  admissible.  Shaw  v. 
Probasco,  481. 

Judicial  cognizance.    See  Evidence, 
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isOTiCE— continued. 

Lis  pendens,  transaction  amounting  to  novation  was  within  doctrine  of. 
Purchaser  bound  by  decree.     Whatley  v.  Marshall,  149. 

Mailed,    not    sufficient,    if   not    received    in .  time    provided    by   statute. 
Shaw  V    Proha9COy  481. 

Mail,  service  by,  only  in  cases  allowed  by  statute.    Presley  v.  Jones,  814. 

Motion  to  dismiss  writ  of  error,  rule  as  to  notice  of.     Worth  County 
V.  Crisp  County,  117,  118. 

Record  of  timber  lease  is  notice,  to  subsequent  purchaser  from  lessor, 
of  rights  of  lessee  and  assigns.     Houston  v.  Chat.  L.  Co.  146. 

Voucher  to  defend  action,  what  necessary  to  bind  by.     Whether   sub- 
poena as  witness  suffices,  query.    Brooks  v.  Winkles,  732, 

Voucher  to  defend.    See  Charleston  Ry.  Co.  v.  Union  Co.  20. 
NOVATION.     See  Contract. 
KCDUM  PACTUM.     See  Contract. 
NUISANCE. 

Abatable,  recovery  for  continuance  of,  and  also  for  permanent  nuisance, 
not  held  allowable.    A.  C.  L.  R.  Co,  v.  Knapp,  423. 

Abatement  summary,  hydro-electric  works  under  lawful   authority  not 
subject  to.     Central  Georgia  Power  Co.  v.  Ham,  569, 

Blind  tiger  abatable  as.     Thompson  v.  Simmons,  845. 

Continuing,  action  lies  for.    A.  C.  L.  R.  Co,  V.  Knapp,  422. 

Cotton  ginnery  as.     Southern  Cotton  Oil  Co,  v.  Overhy,  209. 

Damages  from   creation   and  maintenance  of;   what  recoverable;   what 
not  allowable.     A.  C  L.  R.  Co.  v.  Knapp,  423. 

Dam  and  pond  authorized  by  statute  not  subject  to  be  abated  summarily. 
Central  Georgia  Power  Co.  v.  Ham,  569. 

Injunction  against  maintaining,  when  proper.     Bell  v.  Savannah,  298. 

Limitation  of  action;    no   dismissal  of  suit  as  a  whole,  though  some 
damages  barred.    A.  C,  L.  R,  Co.  v.  Knapp,  423. 

Mill,  proceeding  by  ordinary  to  abate  nuisance  from,  is  not  by  a  court. 
No  appeal  lies.    Pope  V  Lee,  536. 

Misjoinder  of  causes  of  action   (tort  and  contract),  allegations  did  not 
show.    A.  C.  L.  R    Co   v.  Knapp,  423. 

Municipality  with   plenary   power  to   dispose   of  garbage,   etc,   has  no 
right  to  maintain  nuisance.    Bell  v.  Savannah,  298. 

Prohibition  of  proceeding  to  abate,  under  statute  for  summary  abate- 
ment.    Central  Georgia  Power  Co.  v.  Ham,  569. 

Statutory  authorization  prevents  declaring  works  a  nuisance,  if  prop- 
erly operated.     76.  573. 

Water,  diversion  of  natural  flow  of.    A.  C.  L.  R.  Co.  v.  Knapp,  422- 
OBSTRUCTION  IN  PRIVATE  WAY.     Holloway  v.  Birdsong,  316, 
OFFICE  AND  OFFICER.     See  Attorney  at  Law. 

Abandonment  of  office,  when  did  not  result  from  not  performing  duties 
for  the  time.     Johnson  V.  Brooks,  787. 

Acquiescence  in  statute  afterward  held  invalid  did  not  prejudice  right 
of  officer.    Johnson  v.  Brooks,  787. 

Compensation   is   incident  to  office   to  which  incumbent  entitled;    does 
not  grow  out  of  contract.    Ih,  791. 
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OFFICE  AND  OFFICER— <Jonnnwerf. 

Conflnnation  necessary  to  complete  appointment,  according  to  statute. 
Milton  V.   Mitchell,  615,  624. 

Fees    of    treasurer    for    receiving   and    disbursing   county    funds,    bond 
moneys  subject  to.     Chattooga  County  v.  Megginson,  509. 

Incapacity  for  duty,  from  sickness;  provision  for  discharge  of  functions 
of  absent  ordinary.     In  re  Williams,  624. 

Judge    of    city    court,    appointment    and    confirmation    of.      Milton    v. 
Mitchell,  614,  615.     Entitled  to  office.    Johnson  V.  Brooks,  787. 

Presumption   in   favor  of  good  faith  of  public   officer.     One   assailing 
official  acts  must  prefer  specifiq  charge.     Davis  V.  Arthur,  80. 

Quo  warranto,  relator  in,  shown  by  facts  to  be  entitled;  and  respond- 
ent ousted.     Milton  v.  Mitchell,  615. 

Returns  of  officers   amendable.     TJiornton  V.  Hitchcock,  749;   Furr  v. 
Bank  of  Fairmount,  815. 

Salary,  judge  of  city  court  entitled  to,  for  time  when  no  duties  were 
performed,  on  facts  here.    Johnson  V.  Brooks,  787. 

Title  to  office  determined  in  favor  of  relator,  ousting  respondent.    MUton 
V.  Mitchell,  615. 

Ultra  vires  acts,  injunction  against.    Lewis  v.  Turner,  174. 
OFFICE  PAPER. 

Claim    affidavit    transmitted    by    ordinary    became.      Establishment    of 
copy,  where  original  lost.    Crawford  v.  Crawford,  68. 
OPINION.     See  Evidence;  Judge, 
OPTION.     See  Contract. 
ORDINARY. 

Appeal  from  judgment  of,  was  in  time.    Wright  V.  Clark,  34. 

Disqualified;  action  by  clerk  of  superior  court.     Wilson  V.  Wilson,  771. 

Disqualified  by  sickness;    legal   discharge  of  duties  in  absence,  by  or- 
dinary of  adjoining  county.     In  re  Williams,  624. 

Executor,  can  not  act  as,  in  his  county.     Wilson  v.  Wilson,  771. 

Judgment   presiuned   to   have    been    rendered   when    court   lawfully   in 
session.     Wright  v.  Clark,  34. 

Jurisdictional   facts   must   appear   in   petition   to   remove   obstructions 
from  private  way.     Holloway  v.  Birdsong,  316. 

Jurisdiction  general,  a  court  of.     Wright  v.  Clark,  34. 

Jurisdiction  original  and  exclusive  in  court  of,  as  to  probate  of  will. 
On  appeal,  limited.     Field  v.  Brantley,  439. 

Jurisdiction  to  grant  letters  of  administration  upon  estate  of  non-resi- 
dent decedent,  when  not  conferred.     Power  v.  Oreen,  64. 

Terms  of  court,  and  power  to  adjourn.     Wright  V.  Clark,  34. 
PARENT  AND  CHILD.     See  Insurance, 

Action  for  loss  of  services,  distinct  from  minor's  right  of  action  for 
injury.     Spradlin  V.  Oa.  Ry,  <fic,  Co,  575,  578. 

Adoption   of   child,   agreement   for,   without   statutory   proceeding,   how 
and  by  whom  enforced.     Crawford  v.  Wilson,  654. 

Adoption  of  child;   judgment  of  other  State,  regular  on  face,  prevails 
over  later  judgment  of  this  State.    Spann  v.  Edwards,  715. 

Custody  of  infant,  amendment  of  judgment  awarding,  when  not  allow- 
able.    Richards  V.  McHan,  37. 
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PARENT  AND  CHILD— continued. 

Custody  of  infant,  father  entitled  to,  unless  natural  right  forfeited  for 

legal  reason.    Richards  v.  McHatiy  40. 
Custody  of  infant,  how  far  divorce  decree  conclusive  as  to.    Evidence  on. 

issue  by  later  habeas  corpus.    Milner  y.  Oatlin,  109;  Matthews 

v.  Matthews,  123. 
Custody  of  infant,  matters  or  rights  transpiring  after  judgment  award- 
ing, how  to  be  asserted.     Richards  v.  McHan,  37,  40. 
Custody  of  infant;  removal  of  domicile;  want  of  jurisdiction  to  reform 

judgment;  evidence  as  to  fitness  of  father.     Milner  v.  Oatlin, 

110. 
Custody  on  habeas  corpus  controlled  by  prior  judgment,  where  no  change 

in  status.     Spann  v.  Edwards,  715.    See  cases  just  cited. 
Gift  by  deed,  mental  capacity  to  make.     Not  set  aside  for  want  of 

consideration.     Dunn  V.  Evans,  741. 
Issue,  possibility  of,  commensurate  with  life  of  woman.    In  re  Dougan, 

352. 
Services  of  son  to  mother,  intention  to  compensate  for,  a  sufficient  con- 
sideration for  her  note.     Bryan  V.  Bryan,  51. 
PARK.     See  Municipal  Corporation 
PARTIES. 

Action   for  use  of  heir,   by  distributor,  for  excess  conveyed  to  other 

heir,  maintainable.     Branch  v.  Branch,  375. 
Agent's  option  to  buy  land  ''for  his  clients'*  was  contract  with  him; 

not  with  others  as  his  principals.     Pearson  V.  Home,  453 
Amendment  making  suit  proceed  for  use,  etc.,  effect  of.    Southern  Rail- 
way Co,  V.  Carter,  236. 
Attorneys  ruled  for  money  collected;  firm  and  its  members  were  parties. 

Phillips  d  Crew  Co,  v.  Jones,  160,  165. 
Children  of  decedent  not  properly   made  parties  plaintiff  to   pending 

action  by  him  against  wife  for  specific  performance;  though  no 

administration   and   no   debt   against   the   estate.     McNair  T. 

Brown,  71. 
Claim  case,  defendant  in  execution  is  no  party  to.    Brooks  v.  Winkles, 

732. 
Contract,  who  may  enforce;    action  by  beneficiary,  when  lies.     Rules 

discussed.     Crawford  v.   Wilson,  654,  659. 
Descriptio  personse,  by  addition  of  word  defining  official  character;  effect 

on  title.    McCranie  v.  Hutchinson,  794. 
Impoimding  of  note,  error  where  payee  not  a  party  to  cause.     Pincus 

V.  Meinhard,  366. 
Joinder  and  non- joinder  of  defendants  to  equitable  petition.     Williams 

Co,  V.  American  Tie  dc,  Co,  87. 
Misjoinder;    none    in    equitable    suit    by    vendee    against    vendor    and 

creditor  holding  title  as  security.     Loftis  y.  Alexander,  347. 
Misjoinder;  objection  not  sustained.     Mass,  Co,  v.  Realty  Co,  189. 
Purchase-money  debt  assumed  by  subsequent  purchasers,  proper  parties 

defendant  to  action  for  payment     WiUtams  V.  Am.  Tie  Co,  87. 
Remaindermen  who  were  parties  by  guardian  were  not  concluded  by 

court's  order  for  sale  of  trust  property.    Wadley  v.  LeCato,  179. 
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TAHTLES— continued. 

Surety  of  building  contractor  proper  party  defendant  to  equitable  peti- 
tion against  lienors,  etc.    Ma89x  Bond.  Co,  v.  Realty  Co.  189. 
Unnecessary  party  to  writ  of  error,  no  dismissal  for  want  of.     Brown 

V.  Hawkins,  697. 
Use,  having  suit  to  proceed  for,  no  ground  of  complaint.     Southern 

Railway  Co.  v.  Carter,  236. 
PARTNERSHIP.     See  Mortgage,  catchword  "Injunction." 

Accoimting  and  settlement  of  affairs  of  firm;   petition  not  subject  to 

demurrer.     Smith  v.  Padroaa,  484;  and  cit.  487. 
Accounting  by  transferee  of  option-contract,  allegations  showed  no  right 

of  action  for.    Dickey  v.  Comer,  166. 
Action,  right  of,  in  firm,  not  partner,  on  account  of  paying  debts  of 

preceding  partnership.     Callaway  v.  Pearson,  540. 
Collections  of  accounts  sold  to  successor  firm,  right  of  action  against 

partner  recovering.     Ih. 
Contract  signed  by  member  of,  as  to  matter  not  connected  with  firm's 

business,  private  agreement  of  partners  admissible  in  defense 

against.     Chicago  Building  dc.  Co.  v.  Butler,  816. 
Contract   to   enter   into;    damages   from   breach.     Lane  v.   Lodge,   93; 

Floyd  V.  Kicklighter,  133;  Smith  V.  Padrosa,  487. 
Contract  to   form,   to   buy   single   lot   of   land,   good   as   to   mutuality, 

definiteness  of  amount,  time  for  commencement,  etc.     75.  133. 
Definitions  and  tests  of,  discussed.    Ih.- 135. 
Evidence;  advertisement  and  contract  irrelevant  in  suit  by  member  of 

firm  against  servant  thereof.     Owens  v.  Nichols,  475. 
Intent  of  parties,  how  far  controlling  in  creation  of.     Floyd  v.  Kick- 
lighter,  138. 
^Liability  as  partners  between  selves  and  as  to  third  persons.    lb.  137. 
Misfeasance   of  servant   employed  by;    and  his   individual   liability   to 

member  of  the  firm.     Owens  v.  Nichols,  475. 
Relation  of  parties;   whether  partners  or  debtor  and  creditor.     Floyd 

V.  Kicklighter,  133. 
Statute  of  frauds  not  applied  to  contract  of,  though  firm  deal  in  realty. 

Lane  v.  Lodge,  93;  Smith  v.  Padrosa,  487. 
Tort,  allegations  of  partner  showed  case  of,   in  suit  against  members 

of  preceding  partnership.     Callaway  v.  Pearson,  540,  541. 
PASSENGER.     See  Railroad. 
PAYMENT. 

Attorney's  authority  to  receive,  revoked  by  understanding  when  decree 

entered.     Roland  v.  Roland,  825. 
Deposit  of  money  in  bank  to  order  of  party,  when  no  substitute  for 

pers<ftial  and  timely  tender.     Ih. 
Priority  of.    See  Money  Rule;  State. 
Receipt   for   insurance   premium   is   prima   facie   evidence   of;    may   be 

denied  or  explained  by  parol.     Stephenson  v.  Empire  Co.  84. 
Waiver  of  forfeiture  not  result  from  demand  for  and  refusal  of  pajnnent 

after  maturity  of  note.     76.  82. 
PEDDLER.     Taxation  of,  thbugh  working  only  as  agent  of  disabled  Con- 
federate soldier.     Woodson  v.  Paulk,  783. 

69 


Digitized  by 


Google 


930  INDEX.  (139 

PENALTY.     See  Carrier. 

PLAT  OF  SLUV^EY.     Wooten  V.  Solomon,  433. 

PLEADING.    See  Amendment;  Criminal  Law;  Interpleader;  Money  Rule. 

Abatement  of  action  on  account  of  pending  suit  for  same  cauae;  when 
plea  not  sustainable.     Under uoood  v.  Underwood,  241. 

Admission,    fact    of    giving    forthcoming   bond    not    considered    as,    on 
hearing  of  demurrer.     Harper  v.  Jeff  era,  761. 

Bar  to  suit,  judgment  pleadable  as.     Undenoood  v.   Underwood,  242- 

Conclusion  of  law  not  to  be  relied  on  instead  of  statement  of  fact.    Field 
Y.  Brantley,  437,  44L 

Conclusion  of  the  pleader  subject  to  special  demurrer.     Smith  v.  Pad- 
rosa,  484. 

Construed    against    pleader.     Action   for   breach   of   contract,   and   for 
accounting.     Dickey  V.  Comer,  166. 

Demurrer   special,   sustaining  of,   eliminates  parts  of  petition   or  plea 
held  bad      White  y.  Little,  523. 

Entrapping  pleader,  rule  as  to  objections  to  amendment  not  to  be  used 
for.     White  v.  Little,  523. 

Evidentiary  facts   as  affording  conclusion  of  ultimate  fact,   statement 
of,  when  not  sufficient      Davie  v.  Arthur,  75. 

Fraud,  general   averment  of,   demurrable.     Facts  constituting  it  must 
be  alleged.     Field  v.  Brantley,  437,  441. 

Fraud  preventing  filing  of,   as  ground  for  vacating  verdict  and  judg- 
ment.    Moore  v.  Moore,  597. 

Joinder  of  issue  on  affidavit  of  illegality  should  be  written;  oral  state- 
ment of  counsel  not  sufficient.     Thompson  v.  Fain,  310. 

Mistake  mutual,  allegations  as  to,  not  subject  to  demurrer.     Kight  T. 
Gaekin,  379,  382. 

New  trial,  striking  plea  no  ground  for.    Tompkins  v.  Am.  Land  Co.  377. 

Possession,  allegation  failed  to  show  that  plaintiff  was  or  had  been  in. 
Cox  V.  Heidt,  145. 

Prestunption  that  pleader  states  case  as  favorably  to  himself  as  he  can. 
Field  V.  Brantley,  437,  441. 

Quo  warranto  petition  and  information,  practice  as  to;  and  when  not 
subject  to  demurrer.     Milton  v.   MitcheU,  614. 

Tender,  admissibility  of  evidence  without  plea  of.    Langdale  V.  Bowden, 
324. 

Undue  influence  to  make  will,  facts  constituting,  must  be  alleged.    Gen- 
eral averment  presents  no  issue.    Field  y.  Brantley,  537. 

Uniform  procedure  act  of  1887,  effect  before  and  since,  of  diamisaal  of 
bill  upon  cross-bill.     Lacher  y.  Manley,  802. 

Variance  as  to  cause  sued  on  and  recovery  sought;  objection  not  sus- 
tained.    Lane  v.  Lodge,  93,  99. 
POLICE  POWER.    See  Constitutional  Law, 
POLICY  OF  LAW.     See  Contract. 
POSSESSION.     See  Levy  and  Sale;  Title. 
POWER.     See  Constitutional  Law;  Court. 
Action,  no  right  of,  from  right  and  proper  exercise  of  lawful  authority. 
L.  &  N.  R.  Co.  V.  Jackson,  644. 
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PRACTICE  IN  SUPERIOR  COURT.  See  Action  and  Defense;  Alimony; 
Amendment;  Appeal;  Argument;  Attorney's  Fees;  Auditor; 
Certiorari;  Charge  of  Court;  Continuance;  Costs;  Criminal 
Law;  Divorce;  Equity;  Evidence;  Execution;  Garnishment; 
Habeas  Corpus;  Injunction;  Judge;  Judgment;  Jurisdiction; 
Jury;  Levy  and  Sale;  Mandamus;  Mortgage;  New  Trial;  Non- 
suit; Office  Paper;  Parties;  Pleading;  Processioning;  Receiver; 
Service;  Trial;  Trover;  Verdict;  Witness. 
PRACTICE  IN  SUPREME  COURT. 

Assignment  of  error  sufficient.    DuBose  Y.  Bank,  115. 

Assignments  of  error  abandoned  by  non-reference  to  them  in  the  brief. 

Hobby  V.   Ashbum  Lumber  Co,   118;    Potter  v.   Phillips,  339; 

Simmons  v.  Atlanta  Tel,  Co.  488;  Burrow  V.  So.  Ry,  Co.  733. 

Bill  of  exceptions  amendable,  supplying  omitted  name  of  plaintiff  in 

error.     Thompson  v.  Simmons,  845. 
Bill  of  exceptions,  modes  of  serving.     Presley' \.  Jones,  814. 
Brief  of  evidence  must  be  approved  and  filed  as  part  of  record,  or  be 

part  of  bill  of  exceptions.     Barrow  v.  Barrow,  806. 
Cross-bill  of  exceptions  dismissed  when'  judgment  affirmed  on  main  bill. 

Walker  v.   Walker,  649;   Roland  v.  Roland,  835. 
Damages  not  awarded  for  delay  by  writ  of  error  to  judgment  other  than 

for  money.    Furr  v.  Bank  of  Fairmount,  815. 
Decisions  conflicting,  later  yields  to  earlier  not  overruled.     Thomason 

V.  Moore,  341,  342. 
Demurrer    to    amended    pleading   can    not   be    oonside^d   without    the 

amendment.     Crawford  v.  Crawford,  394. 
Direction  in  case  heard  on  exceptions  to  auditor's  report.     Massachu- 
setts Bonding  Co.  V.  Realty  Trust  Co.  181,  182. 
Direction  that  injunction  be  limited  to  single  ground.     City  of  Cochran 

V.  Lanfair,  250. 
Direction  to  amend  judgment  on  money  rule.     Stewart  v.  Blalock,  45. 
Direction  to  eliminate  one  party  from  decree  (for  want  of  jurisdiction), 

leaving  it  to  stand  as  to  others.     White  v.  N.  Ga.  Co.  588. 
Direction  to  rehear  application  for  injunction  and  exercise  discretion. 

Stribbling  v.   Georgia  Ry.  dc.  Co,  676. 
Direction  to  strike  certain  allegations  and  prayers  from  petition.    Davis 

V.  First  National  Bank,  702. 
Direction  to  write  off  excess  of  recovery  in  trover.    Thomason  V.  Moore, 

341,  342. 
Dismissal  of  writ  of  error  does  not  result  from  omission  to  specify  part 

of  record.     Thompson  v.  Simmons,  845. 
Dismissal  of  writ  of  error,  for  want  of  legal  service  of  bill  of  exceptions. 

Presley  v.  Jones,  814. 
Dismissal  of  writ  of  error  need  not  result  from  not  naming  all  parties 

plaintiff  in  error.     Thompson  v.  Simmons,  845. 
Dismissal  of  writ  of  error,  no  groimd  for,  that  exception  is  res  judicata 

or  not  meritorious.     Mass.  Bonding  Co.  v.  Realty  Co.  185. 
Dismissal  of  writ  of  error  to  denial  of  injunction,  where  no  supersedeas 
and  acts  hjive  been  done.     Moody  v.  Georgia  Ry.  dc.  Co.  102; 
Carlton  v.  S.  A.  L.  Ry.  692.    Aliter,  where  acts  not  completed. 
Stribbling  V.  Ga,  Ry.  dc.  Co.  676. 
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PRACTICE  IN  SUPREME  COURT— <xm*t«ii€d. 

DiBQiissal  of  writ  of  error  will  not  result  from  inadrertently  using' 
"defendant"  for  "plaintiff"  in  assignment  of  error.  Thomp^om^ 
y.  Simmons,  845. 

Dismiss  writ  of  error,  motion  to,  not  entertained  where  notice  not  giTen 
according  to  rule,  if  court  has  jurisdiction.  Worth  CCumiy 
V.  Crisp  County,  117,   118. 

Divided  court;  affirmance  by  operation  of  law,  where  Justices  evenly- 
divided  in  opinion.  Bailey  v.  McElmurray,  67;  Cece  v.  Stewart, 
102. 

Evidence  not  properly  authenticated  can  not  be  looked  to  in  deciding  on 
exceptions.     Barrow  v.  Barrow,  806. 

Exception  pendente  lite  not  taken,  assignment  of  error  too  late  after 
30  days  from  adjournment.     Tompkins  v.  Am,  Land  Co,  377. 

Exception;  refusal  to  dismiss  party  as  defendant  was  basis  of  writ  of 
error.     Mass,  Bonding  Co,  v.  Realty  Co,  180. 

Exception  to  allowance  and  rejection  of  amendment;  necessity  for  show- 
ing grounds  of  objection.     White  v.  lAttle,  622,  623. 

Exception  to  overruling  of  motion  does  not  cover  ruling  dismissing  the 
same.     Sis  trunk  v.  Love,  240. 

Exceptions  to  rulings;  ground  of  motion  for  new  trial  must  be  com- 
plete in  itself.     Owens  v.  Xichols,  475. 

Fast  writ  of  error,  case  not  docketed  as,  where  judge  sustained  de- 
murrer in  term.     Richmond  County  v.  Reformatory,  176. 

Fast  writ  of  error  to  overruling  of  demurrer  to  petition  to  amend  judg- 
ment on  habeas  corpus.     Richards  v.  McHan,  37.     Dissent,  41. 

Final  judgment  for  review,  though  case  pending  below  for  further 
action.     Mass,  Bond,  Co,  v.  Realty  Trust  Co,  180. 

Judgment  not  reversed  for  unsound  reasons  of  judge  rendering  it,  if 
correct.     Hendricks  v.  Jackson,  604. 

Judgment  severable,  reversed  as  to  some  defendants,  upheld  as  to  others. 
Chicago  Building  Co,  v.   Butler,  816. 

Party  unnecessary  as  defendant  in  error,  no  dismissal  for  want  of. 
Brown  V.  Hawkins,  697. 

Pauper  affidavit,  for  supersedeas.     Wheeler  v.  Wheeler,  608. 

Premature,  writ  of  error  not  dismissed  as,  judgment  being  final  as  to 
some  parties.     Mass,  Bond,  Co,  v.  Realty  Co,  180. 

Presumption  in  favor  of  ruling  in  lower  court.    White  v.  Little,  523,  524. 

Recital  in  bill  of  exceptions  yields  to  record.     Sistrunk  v.  Love,  240. 

Record  specified  not  transmitted  because  not  in  clerk's  office,  question 
therefrom  not  decided.     Crawford  v.  Crawford,  394. 

Review,  former  decision  adhered  to  on.  Crawford  v.  Crawford,  68; 
Stephenson  v.  Empire  Ins,  Co.  86.  Distinguished  from  older 
decision.     Woodson  V.  Paulk,  783. 

Service  of  bill  of  exceptions,  entry  of  counsel  that  copy  was  mailed,  etc., 
does  not  show.     Alhritton  V.  Tygart,  231. 

Service  of  bill  of  exceptions  not  made  by  mailing  copy  to  counsel,  imless 
acknowledged  or  waived.     Presley  v.  Jones,  814. 

Supersedeas,  discretion  of  judge  to  grant  or  refuse,  or  to  impose  terms, 
on  exception  to  refusal  of  mjunction.     Prater  v.  Barge,  801, 
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Supersedeas  in  civil  case,  when  effective.    Pauper  affidavit,  when  too  late. 

Wheeler  v.  Wheeler,  608. 
Supersedeas  leaves  matter  in  statu  quo;  no  release  of  defendant  pending 

writ  of  error.     Harper  v.  Terry,  763. 
Supersedeas  of  judgment  refusing  injunction,  effect  of  not  obtaining. 

Moody  V.  Qa.  Ry,  do,  Co,  102;   Carlton  v.  8.  A,  L.  Ry.  692; 

Strihhling  v.  Oa,  Ry,  dc,  Co,  692 
Supersedeas.     Stay  of  proceedings  as  of  right,  when  not  result  of  filing 

bill  of  exceptions  and  bond.     Mass,  Co,  v.  Realty  Co,  180. 
PRESCRIPTION.     See  Private  Way;  Title, 
PRESUMPTION.     See  Negligence. 

Contract  sued  presumed  legal,  on  demurrer.    Kilpatrick  v.  Richter,  645. 
Election  of  homestead  v  by  widow,  and  against  taking  of  year's  support, 

when  presumed.    Culpepper  v.  Crane,  665. 
Judgment  of  court  of  general  jurisdiction    (ordinary),  presumptions  in 

favor  of.     Wright  v.  Clark,  34. 
Marriage  relation,  no  presumption  from,  that  husband  communicated  to 

wife  his  knowledge  of  outstanding  title.     Stetoart  r.  Jones,  70. 
Officers  public,  in  favor  of.    Davis  v.  Arthur,  80. 
Pleader  states  case  as  favorably  to  himself  as  he  can.    Field  y.  Brantley, 

437,  441. 
PRINCIPAL  AND  AGENT.     See  Attorney  at  Law;  Insurance;  Partner* 

ship. 
Accounting  by  agent,  equitable  action  for,  as  to  funds  furnished  to  buy 

and  ship  products.     Mitchem  v.  Oa,  Cotton  Oil  Co.  619. 
Action,  right  of,   in  agent  individually,  though  his  agency  be  known. 

Pearson  v.  Home,  453. 
Broker's  commission  for  sale  of  real  estate  not  earned  if  acceptance 

varies  from  offer  to  sell.     Chray  v.  Lynn,  294. 
Broker's  commission  for  selling  real  estate,  petition  set  forth  cause  of 

action  to  recover.    Payne  v.  Ponder,  283. 
Broker's  commission  not  earned  by  procuring  offer  to  buy  on  terms 

su*bstantially    different    from    terms    agreed    on    by    principal. 

Parker  v.  Stuhls,  46. 
Carrier's  agent  at  railroad  station;  limitation  of  authority  as  to  check- 
ing baggage.    Southern  Railway  Co,  v.  Dinkins,  332. 
Carrier's  agent's  authority,  testimony  as  to.    Wright  Y,  W,  d  A,  R,  Co. 

343. 
Carrier's  connecting  line  as  agent.     8o.  Ry,  Co,  V.  Williams,  339. 
Conmiission,  agent  not  entitled  to,  who  claimed  to  have  sold  products 

to  himself.     Mitchem  v.  Oa,  Cotton  Oil  Co.  519,  520. 
Commission  for  sale,  when  earned  though  sale  not  consummated.    Payne 

V.  Ponder,  284.     See  catchword  "Broker,"  supra. 
Commissions  on  sales,  right  to  recover,  on  breach  of  contract  by  em- 
ployer.    American  Chemical  Co,  v.  Rhodes,  496. 
Contract  giving  agent  option  to  buy  land  for  his  clients  was  with  him, 

not  them  as  his  principals.     Pearson  v.  Home,  453. 
Contract  signed  with  addition  of  word  "agent**  is  that  of  person  sign- 
ing.   He  may  sue  or  be  sued.    Jb, 
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Declarations  of  alleged  agent,  testimony  of,  must  be   aided  by  otber 

evidence.     Weiner  v.  Tucker,  596. 
Discharge  of  agent  without  cause;   recovery  of  damages  on  breach  of 

contract.     American  Chemical  Co,  v.  Rhodes,  496. 
Fraud  of  principal  inducing  accord  and  satisfaction,  laches  of  agent  as 

bar  to  rescission  for.    Jordy  v.  Dunlevie,  325. 
Husband  as  agent  of  sunriying  party  to  contract  (his  wife)  was  not  in- 
competent as  a  witness.    Hall  y.  Hillcy,  13,  14. 
Independent  contractor's  trespass,  non-liability  of  employer  for,  if  not 

authorized  or  ratified.     Oress  v.  Roberta,  795. 
Misfeasance,  agent's  individual  liability  for,  to  member  of  partnovhip 

employing  him.     Ovoens  v.  Nichols,  475. 
Purchaser  ready,  willing,  and  able  to  buy  on  terms  stated  by  principal, 

necessity  of  allegation  as  to.    Parker  y.  Stubbs,  i7.    And  other* 

wise.     Pearson  v.  Home,  454. 
Railroad  agent.     See  catchword  "Carrier,"  supra. 
Ratification  of  acts  of  purported  agents.     Wheeler  y.  Wheeler,  604. 
Receipt  by   committee,  not  shown   authorized,   not   admissible   to   bind 

defendants  who  did  not  sign.     Chicago  Co,  y.  Butler,  817. 
Stock  subscription  by  husband  for  wife  not  admissible,  his  authority 

not  appearing.     lb,  816. 
Tort,  agent's  individual  liability  for.    Owens  v.  "Nichols,  475. 
Tort  by  conversion  of  property  in  capacity  ol  agent,  liability  for.    Trippe 

y.  Bell,  782. 
Warehouse   receipt,   liability   of   agent  who   issued,   for   conversion   by 

wrongly  delivering  cotton.     T'^ppe  y.  Bell,  782. 
Witness,  competency  of  agent  as,  where  one  party  to  contract  in  issue 

is  dead.     Ball  v.  HiUey,  13,  14. 

PRINCIPAL  AND  SURETY. 

Discharge  by  failure  to  sue  on  note  for  three  months  after  notice, 
surety  can  not  have,  who  for  value  consents  to  extension  of  time 
being  granted.     Armour  Fertiliser  Works  v.  Bond,  246. 

Ne  exeat  bond  in  alimony  case,  no  liability  on,  where  defendant  ap- 
peared on  trial  of  that  case.    LeSueur  y.  Pounds,  471. 

PRIORITY  OF  PAYMENT.     See  Money  RuU;  State, 

PRIVATE  WAY. 

Obstruction,  jurisdictional  facts  must  appear  in  petition   to  ordinary 

for  removal  of.     Holloway  y.  Birdsong,  316. 
Prescription,  allegation  of  way  by.    lb, 

PRIVILEGED   CO^niUNICATION.     See  Husband  and  Wife, 

PROBATE;     See   Will. 

PROCESS.     See  Service, 

Conversion  of  final   into  mesne;    filing  counter-affidavit  to  warrant  to 

evict  tenant.     Crawford  y.  Crawford^  394. 
Return  term  was  second  term,  where  first  process  void  and  new  one 

ordered.     Loftis  v.  Alexander,  347. 
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PROCESSIONING. 
-Amendment  of  incomplete  return  by  processioners  during  trial  of  issue 

raised  by  protest  thereto.     Thornton  v.  Hitchcock,  749. 
Applicable  only  to  location  of  lines  once  marked  or  established;   not 

available  to  make  new  lines.     Wheeler  v.  Thomas,  508. 
Jurisdiction  not  conferred  as  to  issue  on  dividing  line  not  shown  to 

have  been  established.     75. 
.  Title,  not  a  remedy  to  try  conflicting  claims  of.     76. 
Trespass  by  invasion  after  judgment  establishing  line  marked  by  pro- 

cessioners.     Stovall  V.  Caverly,  243. 
Variance  in  initials  of  name  of  processioner,  in  application  and  return, 

did  not  invalidate.    Thornton  v.  Hitchcock,  749. 
PROFITS.     See  Damages. 
PROHIBITION.     Nuisance,   summary   abatement    of   dam    and   pond    as, 

prevented  by  this  writ.    Central  Georgia  Power  Co,  v.  Ham,  669. 
PROMISSORY  NOTE. 

Action  jointly  against  joint  makers,  though  only  special  relief  prayed 

as  to  one  of  them.     Coffey  v.  Mitchell,  430,  431. 
Action  on,  not  abated  by  pending  suit  in  ejectment  by  holder  of  deed 

securing  the  debt.     Underwood  v.   Underwood,  241,  243. 
Action  on,  not  abated  by  pending  suit  to  foreclose  mortgage  securing 

same  debt.     lb. 
Alteration  after  execution,  as  to  interest  rate,  with  intent  to  defraud, 

avoids  contract  at  option;   though  note  be  transferred,  before 

due,  to  purchaser  without  notice.     Shaw  v.  Prohasco,  481. 
Alteration  without  intent  to  defraud;    contract  enforced  as  originally 

written,  if  capable  of  execution.     Ih. 
Attorney's  fees,  equitable  relief  from  liability  for,  because  of  attorney's 

agreement.     Loftis  v.  Alexander,  346. 
Attorney's   fees   not   recovered   where   notice   of   intent   to   sue    is   not 

sufficient.      Evidence   of    reasonable    fee,    irrelevant.      Shaw    v. 

Prohasco,  481,  482. 
Attorney's  fees,  tender  of  payment  before  return  day  of  second  term 

prevented  liability  for,  in  this  case.     Loftis  v.  Alexander,  347. 
Bona  fide  purchaser  for  value  and  without  notice  of  defense,  when  not 

protected.     Exchange  Bank  v.  Henderson,  260. 
Bona   fide   purchaser   for   value,   before   due,    and   without   notice,    pro- 
tected against  what  defenses.     Shaw  v.  Prohasco,  482. 
Bona  fides  of  purchase  not  defeated  by  fact  that  pleas  of  fraud   had 

been  filed  to  suits  on  other  notes  bought  by  plaintiff  from  same 

payee.     Park  v.  Zellars,  585,  586. 
Consideration,    failure    of,    and    fraudulent    representations,    pleas    not 

sustained.     Park  v.  Zellars,  585,  586. 
Consideration,  failure  of;   defense  not  sustained;  no  error  in  directing 

verdict  here.     Miles  v.  Bank  of  Harlem,  498. 
Consideration,   failure   of;    when   not   available   for   defense.      Shaw   v. 

Prohasco,  482. 
Consideration   partly   illegal   and   immoral,   note  not  enforceable.     Ex- 
change Bank  v.  Henderson,  260. 
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Consideration  sufficient:  intention  that  son  be  oompensated  for  atten- 
tion and  services  to  mother.    Bryan  y.  Bryan,  51. 

Coupon  note  for  interest  paid  pending  suit;  right  of  plaintiff  to  recoTer 
attorney's  fee  and  cost.    Wrenn  v.  Davi$,  374. 

Death  of  payee,  incompetency  of  defendant  as  witness  by  reason  of. 
Wall  V.  Wall,  270. 

Demand  for  and  refusal  of  payment  after  maturity,  no  waiver  of  for- 
feiture results  from.     Stephenson  v.  Empire  Ins.  Co,  82. 

Evidence  of  conversations  before  and  at  time  of  making  note,  con- 
tradicting it,  properly  excluded.     Thomason  v.  Moore,  341,  342. 

Fraudulent  representations  of  payee's  agent,  when  not  available  as 
defense.     Shato  v.  Prohasco,  482. 

Indorsed  by  administrator  of  deceased  payee  before  due;  action  not 
subject  to  demurrer.     Miles  v.  Batik  of  Harlem,  498. 

Indorsement  of  several  notes  to  different  persons;  record  of  pending 
suit  by  other  plaintiff,  irrelevant.     Park  v.  Zellars,  586. 

Insurance-premium  note,  forfeiture  of  policy  by  non-payment  of. 
Stephenson  v.  Empire  Life  Insurance  Co,  82. 

Mental  incapacity  to  contract,  and  undue  influence,  as  grounds  of  de- 
fense against.     Bryan  v.  Bryan,  51,  52. 

Notice  of  defect  in  consideration,  what  not  sufficient  to  charge  indorsee 
with.     Park  v.  Zellars,  586. 

Payment  not  made  by  delivery  of  note.     Thomason  v.  Moore,  341. 

Political  influence  (procuring  votes),  note  partly  for,  not  enforceable. 
Exchange  Bank  v.  Henderson,  260. 

Purchase-money  notes,  equitable  remedy  of  holder  against  subsequent 
purchasers  who  assume  payment  of.  Williams  v.  Am,  Tie  Co, 
87. 

Surety  not  discharged  by  failure  to  sue  in  three  months  after  notice, 
who  for  value  consents  for  creditor  to  grant  extension  of  time 
for  payment.     Armour  Fertilizer  Works  v.  Bond,  246. 

Title  of  holder  not  inquired  into,  unless  necessary  for  protection  of 
defendant,  etc     Mtles  v.  Bank  of  Harlem,  498. 

Title  reserved  by  separate  instrument  until  payment  of  note  for  price 
of  article  sold.     Thomason  v.  Moore,  341,  342. 

Waiver  of  exemption;  equitable  lien  against  exemption  in  bankruptcy, 
how  asserted.    Pincus  V.  Meinhard,  365;  Coffey  v.  Mitchell,  430. 
PROPERTY.     See  Title;  Trover, 
PROXIMATE  CAUSE  OF  INJURY.     See  Negligence, 
PUBLICATION,  SERVICE  BY.     Matthews  \,  Matthews,  123, 
PUBLIC  POLICY.    See  Contract 

Ordinary  acting  as  representative  of  estate  in  his  own  county  would  be 
contrary  to.     Wilson  Y,  Wilson,  771,  773. 
QUIA  TIMET.    See  Equtty, 

QUI  TAM  ACTION.    Seaboard  Air-Line  Ry,  v.  Dav%s,  547. 
QL^TMAN     Park  beyond  corporate  limits,  authority  to  acquire  land  for. 
City  of  Quitman  v.  Jelks,  238. 
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QUO  WARRANTO. 

Information  in  nature  of,  leave  to  file,  may  be  granted  without  rule 
nisi  as  to  matter  of  filing.     Milton  v.  Mitchell,  614. 

Petition  and  accompanying  information  may  be  ordered  filed,  and  order 
to  show  cause  given.    76. 

Petition  with  information  not  subject  to  grounds  of  demurrer  presented. 
Ih,  615. 

Relator  entitled  to  office  on  facts,  and  no  error  in  ousting  respondent.    lb. 

Remedy  civil,  discussed.     Ih,  616. 
RAILROAD. 

Agent  at  station  has  no  implied  right  to  check  baggage  contrary  to 
contract  shown  by  ticket.    6o.  Ry,  Co.  v.  Dinkinn,  332. 

Agent's  authority.  Hearsay,  testimony  of  instruction  received  by  bag- 
gage-master not  objectionable  as.  Wright  v,  W,  d  A,  R,  Co* 
343. 

Baggage,  liability  for  loss  of,  how  limited.    8o,  Ry.  Co.  v.  DinkinSy  332. 

Baggage,  sample  goods  are  not;  may  be  accepted  for  carriage  as  such; 
waiver  by  knowledge  express  or  implied.    76. 

Bill  of  lading;  effect  of  error  in  not  including  part  of  property  put 
into  car.     Southern  Railway  Co.  v.  Williama,  357. 

Bill  of  lading,  estoppel  by,  as  to  quantity  of  goods,  prevented  by  in- 
serting qualifying  words.     T^ashville  Ry.  v.  Floumoy,  682. 

Bridge  and  embankment  for  overhead  crossing,  by  consent  of  land- 
owner, when  no  cause  of  action.    L.  d  N.  R.  Co.  v.  Jackson,  643. 

Cattle-guard,  liability  for  injury  from  negligent  construction  of.  In- 
accurate charge  to  jury.    L.  d  N.  R.  Co.  v.  Plemons,  67. 

Collision  with  car  moved  by  consignee  for  unloading;  issues  of  neg- 
ligence, etc.     L.  d  N.  R.  Co.  v.  McOarity,  472. 

Connecting  carrier  as  agent,  liability  for  failure  in  duty  of.  Southern 
Railway  Co,  v.  Williams,  339. 

Contract  stipulations  of  mileage  ticket  control.  So.  Ry,  Co,  v.  Dinkins, 
332. 

Conversion  by  sale  without  notice.    Ala.  R.  Co.  v.  McKenzie,  410. 

Crossing  of  public  road,  statutory  duty  as  to,  irrelevant  as  to  injury 
to  property  off  crossing.    W.  d  A.  R.  Co.  v.  Maynard,  407. 

Crossing  track  before  approaching  engine;  and  duty  to  stop,  look,  and 
listen.     WHght  Y,  W.  d  A.  R.  Co.  343. 

Custom  of  agents,  when  no  waiver  by.     So.  Ry.  Co.  v.  Dinkins,  332. 

Demurrage  unpaid,  no  justification  for  tortious  seizure  of  property 
delivered  to  consignee.     L.  d  N.  R.  Co.  v.  Earl,  456. 

Derail  switch;  testimony  illustrating  whether  defect  was  structural  or 
device  was  worn.    So.  Ry.  Co,  v.  Hill,  665. 

Diligence,  measure  of,  defined,  as  to  appliances  (spark-arresters)  and 
repairs.     W.  d  A.  R.  Co.  v.  Maynard,  407. 

Employee's  assumption  of  risks,  loosed  car-handle  not  included  in. 
Seaboard  Air-Line  Ry.  v.  Johnson,  471. 

Fire,  duty  of  ordinary  care  to  prevent  spreading,  in  operation  of  loco- 
motive; what  matters  considered.  W.  d  A,  R,  Co.  v.  Maynard, 
407. 

First-class  roa^,  compliance  with  duty  of  diligence  may  not  require 
performance  like  that  of.    76. 


Digitized  by 


Google 


938  JNDEK.  (139 

RAILROAD— <?on*tnu€<i. 

Freight,  carriage  of,  in  reasonable  time;  evidence  and  charge  to  jury 
considered.     W,  d  A,  R.  Co,  v.  Summeraur,  645. 

Freight;  liability  for  damage  to  car-load  of  lumber,  and  how  lessened* 
Southern  Ry,  Co.  v.  Williams,  339,  340. 

Freight,  liability  on  failure  to  adjust  and  pay  claims  for  loss  or  over- 
charge of.     Southern  Railway  Co.  v.  Lou>e,  362. 

Fruit,  duty  and  liability  on  rejection  of,  by  consignee.  Sale  on  notice. 
Ala.  R.  Co.  V.  McKenzie,  410. 

Fruit  shipment;  failure  to  ice  car,  and  to  transport  in  reasonable  time; 
evidence  and  instructions.     W.  d  A.  R.  Co.  v.  Summerour,  545. 

Fniit  shipment;  liability  for  loss  from  failure  to  ice  car;  rule,  and 
assurance  by  agent.    Southern  Ry.  Co.  v.  William8f  357. 

Homicide  of  employee,  measure  of  liability  for,  under  act  of  Congress. 
Rule  as  to  negligence.    So.  Ry.  Co.  v.  Hill,  549. 

Licensee  company  using  yard;  liability  for  injury  to  servant.  Central 
Railu?ay  Co.  v.  Clark,  313. 

License,  duty  in  absence  of.  arising  from  known  use  of  tracks  by  pedes- 
trians.    Wright  V.  Southern  Railway  Co,  448,  451. 

License  to  patrons  to  erect  business  structures  on  right  of  vmj,  power 
to  grant    L.  d  N.  R   Co.  v.  Mawey,  542,  543. 

Live  stock  on  track,  exercise  of  ordinary  diligence  as  defense  against 
liability  for  killing.     Central  Ry.  Co.  v.  Stiles,  49. 

Live  stock  on  track,  liability  for  killing  of.  Southern  Railway  Co,  v. 
Carter,  236. 

Merger;  liability  of  company  taking  over  another  and  assuming  its 
debts,  etc    Atlantic  Coast  Line  R.  Co.  v.  Knapp,  422. 

Mileage-coupon  ticket,  binding  force  of  contract  shown  by.  So.  Ry.  Co. 
V.  Dinkins,  332. 

Mileage-coupon  ticket,  effect  of  regulations  printed  on.  76./  Morgan  v. 
Southern  Ry.  Co.  465. 

Nuisance  by  diverting  natural  flow  of  water,  liability  in  damages  from. 
Atlantic  Coast  Line  R.  Co.  v.  Knapp,  422. 

Passenger  ejected,  before  reaching  destination,  by  second  carrier;  no 
assumption  that  first  carrier  is  liable,  who  sold  "through* 
ticket.     Southern  Railvxiy  Co.  v.  Brown,  568. 

Passenger  expelled  for  non-payment  of  fare  otherwise  than  by  offering 
mileage  coupons  had  no  right  of  action  on  facts  appearing. 
Morgan  V.  Southern  Railway  Co.  465. 

Penalty  for  failure  to  adjust  and  pay  claims  for  freight  loss  or  over- 
charge, validity  of  law  as  to.     So.  Ry,  Co.  v.  Lowe,  362. 

Penalty  for  not  tracing  freight,  etc.,  action  for,  not  qui  tam,  as  to 
limitation.    Seaboard  Air-Line  Ry.  v.  Davis,  547. 

Right  of  way,  deed  granted  easement  in,  rather  than  conveyance  of  land. 
L.  d  N.  R.  Co.  v.  Mosey,  542. 

Right  of  way,  description  of  land  in  deed  to.  Taking  of  additional 
land  for  side-track  unauthorized,  without  consent  or  condem- 
nation.    Martin  v.  Seaboard  Air-Line  Ry.  807. 

Route  of  shipment,  right  to  select,  where  consignor  does  not;  how  to  be 
exercised.    Ala.  R    Co.  v.  McKenzie,  410. 
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RAILROAD — contiiiiued. 

Rule  as  to  car  service  ftnd  delivery  was  no  justification  of  tortious 

seizure  after  delivery.    L.  ^  N.  R,  Co.  v.  Earl,  456. 
Rule  as  to  placing,  loading,  and  icing  cars,  i^hen  binding  on  shipper. 

Southern  Railway  Co.  v.  Williams,  358. 
Rule   for   employees,    as    to   signals,    given    a    reasonable   construction. 

Southern  Railway  Co.  V.  Hill,  550,  555. 
Servant,  risks  assumed  by,  to  what  extent.    Cen.  Ry.  Co.  v.  Clark,  315. 
Speed  of  trains  on  parallel  tracks  over  limit  of  city  ordinance,  effect  of, 

in  suit  for  homicide.     Wright  v.  So.  Ry.  Co.  448. 
Switch-yard,  permitting  persons  to  walk  on  tracks  in;   duty   of  care, 

and  liability  on  homicide.     Tb. 
Trespasser  on  track,  jury  should  be  instructed  as  to  law  applicable  to. 

W.  d  A.  R.  Co.  V.  DaviSy  494. 
Trespassers,  duty  to  anticipate  use  of  tracks  by,  from  habit  acquiesced 

in.     Wright  v.  Southern  Railway  Co.  448. 
Value  of  property  carried,  bona  fide  agreement  on,  binds;  not  so  as  to 

general  limitation  in  printea  form.    So.  Ry.  Co.  v.  Dinkina,  333. 
Waiver  by  conduct  with  knowledge  express  or  implied.     7&.  332. 
Warehouse  platform  maintained  too  near  track;  issue  of  liability  over. 

Charleston  Ry.  Co.  v.  Union  Warehouse  Co.  20. 
Warehouses  and  other  structures,  power,  to  erect  and  maintain;    and 

to    authorize    this   by    patrons    for    business    purposes,    as   for 

freight  delivery,  etc.    L.  d  N.  R.  Co,  v.  Maxey,  542. 
Watchman  at  street-crossing  over  grade-yard,  liability  for  injury  to,  by 

car  of  licensee  railroad.    Central  Ry.  Co.  v.  Clark,  313. 
Water  diversion  by  embankment,  liability  for  injury  to  land  caused 

from.    L.  d  N.  R.  Co,  v.  Jackson,  644. 
RATIFICATION.     See  Principal  and  Agent. 
Evidence  did  not  authorize  nonsuit  on  ground  of,  by  accepting  stock 

with  knowledge  of  facts,  etc.    Howard  v.  Senoia  Mills,  461. 
REAL  ESTATE.     See  Broker;  Estate;  Sale;  Timber;  Title, 
REASONABLE  TIME.     See  Carrier;  Contract;  Evidence. 
RECEIPT.     See  Insurance;  Payment;  Principal  and  Agent;  Warehouse 

Receipt. 
RECEIVER. 
Administrator  of  estate,  when  not  dispossessed  by  appointment  of,  on 

interlocutory  hearing.     Crawford  V.  Wilson,  655. 
Bankrupt's  exemption  assigned,  when  no  cause  for  receivership;  though 

creditor  hold  waiver.    Taylor  Co.  v.  Williams,  681.    See  Pincus 

V.  Meinhard,  365;  Coffey  V.  Mitchell,  430. 
Bankrupt's  trustee,  error  in  directing  receiver  to  deliver  assets  to,  they 

being  under  levy,  etc.     V.-C,  Chemical  Co.  v.  Rylee,  670. 
Bank  that  was  State  depository  becoming  insolvent,  right  of  State  as 

to  recovery  of  interest  and  priority  of  payment,     Central  Bank 

y.  State,  64.     Dissent,  69. 
Corporation  stockholders,  error  m  appointing  receiver  at  suit  of.     Geor- 
gia Portland  Cement  do.  Co.  v.  Jackson,  668. 
Insolvent  debtor,  facts  made  no  case  tor  appointment  of  receiver  lor 

assets  of.     Virginia-Carolina  Chemical  Co,  v.  Rylee,  670. 
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RECORD.    See  Deed;  Noiioe, 
REDEMPTION.     See  Deed;  Levy  and  Bale. 
REFERENCE.    See  Auditor. 
REFORMATION.     See  Contract;  Judgment, 
REFORMATORY.     Taylor  v.  Means,  678. 
REGISTRATION  OF  VOTERS. 

Constitution  and  statutes  as  to.    Bearden  v.  Daves,  635. 

Mandamus  as  remedy  for  non-action  by.    lb, 
REGISTRY.    See  Deed. 
RELATIONSHIP.    See  Jury  and  Juror. 
RELIGION.     See  Jury  and  Juror, 
REMAINDER.    See  Estate. 
REMEDY.     See  Action;  Contract;  Equity;  Habeas  Corpus;  Judgment; 

Mandamus;  Quo  Warranto;  Sale. 
RENEWAL  OF  SUIT.    Atlantic  dc.  R.  Co.  v.  Knapp,  422. 
RENT.    See  Damages;  Distraint;  Landlord  and  Tenant;  Lease. 
REPLEVY  BOND.     See  Jurisdiction, 
RESCISSION.     See  Contract;  Sale. 
RES  JUDICATA.     See  Judgment. 
RESPONDEAT  SUPERIOR.     See  Master  and  Servant. 
RESTITUTION.     See  Fraud,  catchword  "Rescission.** 
RETLTIN.    See  Officer. 

RETURN  TERM.     Loftis  v.  Alewander,  347. 
REVERSION.     See  Estate. 
REVOCATION.    See  Will. 
RISK.    See  Negligence. 

ROAD. 

Automobiles,  law  as  to.    Fielder  v.  Davison,  609;   WiUimms  V.  Raper, 

811. 
Contract  to  change  location  of,  and  erect  bridges,  in  consideration  of 
ponding  water,  how  enforceable.     Central  Georgia  Power  Co. 
V.  Butts  County,  490. 
Dedication  of  land  for,  can  not  be  accepted  and  yet  ignore  condition 

imposed  by  dedicator.    Jenkins  County  v.  Dickey,  91. 
Defaulters  in  working,  by  whom  tried.     Lewis  v.  Turner,  174. 
Public  utility,  allegation  as  to,  when  unnecessary  in  suit  on  contract 

Central  Georgia  Power  Co.  v.  Butts  County,  490. 
Working  of  public  roads,  three  systems  of,  compared,  and  their  differ- 
ences shown.     L€u>i8  v.  Turner,  174. 
ROAD  CROSSING      See  Railroad. 
RULE.     See  Attorney  at  Law;  Money  Rule;  Mortgage, 
RULES.     See  Master  and  Servant;  Railroad. 
^SALARY.    See  Office. 
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SALE.    See  Administrator;  Principal  and  Agent. 

Bankruptcy  exemption,  right  to  alienate  or  sell.     Pincus  v.  Meinhard, 

366;   Taylor  Co.  v.  Williams,  681. 
Commission,   action   for   loss   of;    charge   to  jury,   and   admissibility   of 

evidence.     American  Chemical  Co.  v.  Rhodes,  496. 
Commission   for  effecting,  when  earned.     Payne  v.  Ponder,  283. 
Commission  not  earned  by  agent  procuring  offer  to  buy  on  terms  dif- 
ferent from  those  authorized.     Parker  v.  Stuhhs,  46;   Cray  v. 

Lynn,  294. 
Contract  for  sale  of  land;  waiver  of  timely  tender  of  price,  and  estoppel 

by  conduct.     Hawkins  v.  Studdard,  743. 
Contract  for  sales  on  commission,  recovery  on  breach  of,  by  discharge 

of  agent.     American  Chemical  Co.  v.  Rhodes,  496. 
Damages  from  misrepresentations  of  quantity  of  land,  and  of  well  of 

water,  measure  of.     Doss  v.  Wooten,  661. 
Delivery  to  carrier,  after  buyer  has  repudiated  contract,  not  treated  as 

delivery  to  buyer.     Rohaon  v.  Uale,  755. 
Entire  contract  of,   though  several   deliveries  to  be  made   at  separate 

times.    76.  753. 
Homestead  and  exemption  waiver,  valid  contract  in  offer  to  buy  and  its 

acceptance.      Pincus    v.    Meinhard,    365.      See    Taylor    Co.    v. 

"Williams,  681. 
Land^  sale  of;    time  not  of  the  essence,   forfeiture  or  abrogation   not 

result  of  failure  to  pay  when  due.     Miller  v.  Watson,  32. 
Land    sold,    apportionment    for    deficiency    in    quantity    of.      Doss    v. 

Wooten,  664. 
Land  to  be  sold  at  fixed  price  on  failure  to  repay  money  by  certain 

date;    contract  considered.     Kohlruss  v.   Zachery,  625. 
Land,  vendee  entitled  to  marketable  title  imder  contract  for  sale  of. 

Miller  v.  Watson,  33. 
Lottery  prize,  bill  of  sale  for,  whether  colorable  or  effective  to  pass 

title.     Garland  v.  Ishell,  34,  35. 
Offer   to   sell    must   be    accepted   without   variance;    mutual   assent   to 

same  thing  in  same  sense  required.     Oray  y.  Lynn,  294. 
Political    infiuence    or    votes,    buying   or   selling,    illegal    and    immoral. 

Exchange  Bank  v.  Henderson,  260. 
Prices  at  which  agent  could  sell,  where  not  fixed  by  dealer.    American 

Chemical  Co,  v.  Rhodes,  497. 
Real  estate,  compare  contracts  for  sale  of.    Payne  v.  Ponder,  283;  Oray 

V.  Lynn,  294.    See  Parker  v.  Stuhhs,  46. 
Heal  estate,  substantial  variances  between  offers  to  sell  and  to  buy. 

Parker  v.  Stubbs,  46,  47. 
Remedies  of  seller,  on  repudiation  by  notice  from  buyer  that  he  will 

not  receive  goods.     Robson  v.  Hale,  763. 
Resale  in  reasonable  time,  on  repudiation  by  purchaser.     Nine  weeks 

not  held  unreasonable.     lb. 
Rescind,  buyer  can  not,  without  consent  of  seller  not  at  fault.    lb. 
Shortage  in  land,  measure  of  recovery  for.     Doss  v.  Wooten,  663. 
Title  that  is  "good  and  sufficient"  may  be  not  ** satisfactory *•  to  the 

buyer.     Parker  v.  Stubbs,  47. 
Title-retention  note  can  not  by  agreement  be  foreclosed  as  a  mortgage. 
*    Wynn  v.  Tyner,  765. 
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SANITARIUM.     See  Municipal  Corporation. 
SCHOOL. 

Districts,  law  as  to  laying  off  and  marking,  not  complied  with  by  res- 
olution that  each  militia  district  be  a  separate  school  district. 
Brown  v.  Haxckins,  697. 
Election  for  local  tax,  unlawful  for  want  of  compliance  with  require- 
ment as  to  laying  off  districts.     /&. 
Martin   Institute   in  Jackson   county,  bequest  to  trustees  of.     Benefit 
not  to  all  citizens  of  county  alike.     Tru9te€s  v.  Maddox,  491. 
Municipal  corporation;   authority  to  establish  and  maintain  schools  by 
local  taxation.     Incorporation  of  district  as  town,  for  school 
purposes  merely,  was  luconstitutional.     Vaughn  v.   8immon9^ 
210. 
Special    school    district    differing   from    general    law,    unconstitutional 

/&.  214. 
Tax  levy  for,  restrained  where  lawful  requirement  not  complied  with. 
Brown  v.  Hawkins,  697. 
SEARCH  UNLAWFUL.    Recovery  of  damages  for,  not  dependent  on  later 

false  imprisonment.    Burrow  v.  Southern  Railu:ay  Co,  733. 
SECURITY  DEED.    See  Deed. 
SENTENCE.     See  Criminal  Law. 
SERVICE. 
Amendment  of  judgment;  order  for  service  on  party  residing  in  other 

county.     Richards  v.  McHan,  37. 
Authority  of  court,  as  to  issuance  and  service  of  process,  limited  to 

persons  within  its  territory.     Milner  v.  Oatlinf  110. 
Bill  of  exceptions,  evidence  of  service  of,  not  sufficient:  entry  of  counsel 
that  copy  was  mailed.     Albritton  v.  Tygart,  231;   Presley  v. 
Jones,  814. 
Constructive,  divorce  decree  based  on,  when  not  recognized.     Matthews 

v.  Matthews,  123. 
County,   manner    of   service   of   petition   and    process   on,    afforded   no 
ground  for  motion  to  dismiss  action.     Worth  County  v.  Crisp 
County,  117 
Mailing  copy  suffices  only  in  case  provided  for  by  statute.    Presley  v. 

Jones,  814. 
Process  void  and  new  one  ordered,  term  succeeding  was  return  term. 

Loftis  V.  Alexander,  347. 
Publication,  without  actual  notice  or  provision  for  the  same,  when  not 

effective.     Matthews  v.  Matthews,  123. 
Return  of,  amendable  by  officer,  so  as  to  make  it  show  the  true  date. 
Furr  v.  Bank  of  Fairmount,  816. 
SERVICES.     See  Parent  and  Child. 
SETTLEMENT.    See  Accord  and  Satisfaction;  Administrator  and  Eweeu- 

tor;  Attorney  at  Law;  Ouardian  and  Ward;  Tort, 
SHERIFF.     See  Deed. 

Justice's  court  fi.  fa.,  authority  to  levy.    Jones  v.  Bom,  726. 
Return   amendable   by,   without   order  of  court,  to  make  it  show  the 
true  date.    Furr  v.  Bank  of  Fairmount,  816. 
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SIDEWALK.    See  Municipal  Corporation. 
SPECIFIC  PERFORMANCE.     See  Contract;  Equity. 
STATE.     See  Constitutional  Law. 

Estoppel  by  judgment  applies  to.    Central  Bank  v.  State,  64. 
Priority  of  payment,  right  of,  from  assets  of  insolvent  bank  that  was 
State  depository.    II.  56. 
STATUTE. 

Construction  of  code  section  derived  from  decisions,  by  looking  to  them, 

not  adhering  to  letter.     Davis  v.  First  N.  Bank,  703. 
Intent,  practice  of  legislature  may  illustrate.     City  v.  Lanfair,  259. 
Repeal  of,  by  omission  from  code.     Ih.  253.     See  Winslou)  v.  Murphy, 

233. 
Superseding  of  prior  law  by  later  enactment.    As  to  attorney's  lien  for 
fee.    11.  233. 
STATUTES  CITED.    See  Code  Sections. 

Ga.  lu   1807,  p.  53.     Exception  to  ruling  on  demurrer  to  petition  to 
amend  judgment  on  habeas  corpus  makes  fast  writ  of  error. 
Richards  V.  McHan,  37.     Dissent,  41. 
1910,  p.  86.     Action  not  maintained  hereunder,  on  bond  not  in 

accord  with  provisions  hereof.     Town  v.  Fidelity  Co.  53. 
1910,  pp.  90,  93.     Section  10  declares  no  new  right.    Fielder  v. 
Davison,  512.     Damages  for  injury.     Williams  v.  Raper,  811. 
1912,  p.   129.     Section  20  constitutional,  save  as  to  clause  ex- 
empting   certain    companies.      Contract    in    question   held    dis- 
criminatory and   invalid.     Leonard  v.  American  Life  dc.  Co. 
274. 
STENOGRAPHER.     Costs,  fee  for  transcript  of  evidence  no  part  of,  in 

city  court  of  Madison.    .Bowles  v.  Malone,  116. 
STOCKHOLDER.     See  Corporation. 
STOCK  SUBSCRIPTION.     See  Principal  and  Agent. 
STREET.     See  Dedication;   Municipal  Corporation. 
Automobiles,  law  of.    Fielder  v.  Davison,  509. 

Building  restriction  within  25  feet  of,  in  deed.    Seawright  v.  Blount,  323. 
Ditch,  injury  from  driving  horse  into;  Issues  of  negligence  and  of  prox- 
imate cause.     City  of  Dalton  V.  Humphries,  556. 
Injuries  from  actionable  defects  in.    City  of  Atlanta  v.  Hampton,  389; 

Evans  v.  Atlanta,  443. 
Parol  evidence  that  place  was  used  as,  by  public,  on  issue  as  to  location. 

Johnston  v.  Palmetto,  556. 
Railroad  tracks,  city  could  allow  street-car  tracks  to  be  laid  across. 

Southern  Ry.  Co.  v.  Rome  Ry.  dc.  Co.  726. 
Referred  to  as  boiuidary  in  conveyance;   way  as  opened  and  actually 
used  is  taken  as  intended.    Johnston  v.  Palmetto,  556. 
SUBROGATION.    See  Equity. 

SUPERIOR  COURT.    See  Appeal;  Charge  of  Court;  Judge;  Practice. 
SUPERSEDEAS.     See  Practice  in  Supreme  Court. 
SURETYSHIP.     See  Principal  and  Surety. 
SURVEY.     See  Evidence;  Processioning. 
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TAX. 

Excessive  levy;  execution  for  $38.57  on  town  lot  capable  of  subdiTition. 
City  of  Cochran  v.  Lanfatr,  249. 

Exemption  of  disabled  or  indigent  Confederate  soldier,  when  covers  his 
employees,  and  wlien  not.     Wood9on  v.  Paulk^  783. 

Injunction  against  levy,  when  granted.    City  of  Cochran  v.  Lanfair,  249. 

Interest  on  execution  for,  did  not  run  before  statute  so  requiring.     Cen- 
tral Bank  v.  State,  64,  62. 

Interstate  commerce,  municipal-corporation  tax  was  unlawful  burden  on. 
Postal  Telegraph-Cable  Co.  v.  Cordele,  126. 

Leased   property   taxable   to   lessee   as   owner,   who   holds  base   or   de- 
terminable fee  on  ground  rent,  etc.     Penick  v.  Atkinson,  649. 

Liability  for,  double:  on  land  and  on  rents;  on  land  and  on  mortgage, 
etc.     Penick  v.  Atkinson,  649,  654. 

Municipal  corporations,  levy  of  ad  valorem  tax  by.    Act    of  1874  (Code, 
|§   864-867)    not  general.     City  of  Cochran  v.  Lanfair,  249. 

Peddler   subject   to,   though  working  only   as   agent  for   disabled   Con- 
federate soldier.     Woodson  v.  PauVc,  783. 

Schools,  no  lawful  levy  for,  without  complying  with  requirement  as  to 
laying  off  districts.     Broum  v.  Hawkins,  697. 

Telegraph  company,  tax  of  $100  or,  in  lieu,  $2  per  pole  within  city  limits, 
when  invalid.    Postal  Tel.-Cable  Co.  v.  Cordele,  126. 
TELEGRAPH  AND  TELEPHONE. 

Damages  not  recoverable  for  pain  resulting  from  negligent  inattention 
of  operator.     8o.  Bell  Tel,  Co,  v.  Reynolds,  385. 

Injunction  against  line  of,  no  abuse  of  discretion,  under  former  rulings. 
Postal  Tel.  Co.  v.  L.  d  N.  R.  Co.  603. 

Servant  injured  in  work  on  defective  pole,  rules  of  liability  to.    Southern 
Bell  Telephone  Co,  v.  Comngton,  566. 
TENANCY.     See  Landlord  and  Tenant, 
TENDER.     See  Action, 

Attorney's   authority  to   receive  payment  under  decree   being  revoked, 
tender  to  him  did  not  suffice.     Roland  v.  Roland,  825. 

Attorney's  fees  not  collectible  where  tender  duly  made  before  return 
day  of  new  process    (second  term).     Loftis  v.  Alexander,  347. 

By  purchaser  who  assumed  debt  secured  by  deed,  creditor  had  no  right 
to  refuse.    Ih,  346. 

Continuing,  when  would  relieve  from  liability  for  further  interest  and 
for  attorney's  fees.     Ih, 

Delay  in  making,  induced  by  parol  waiver.    Studdard  v.  Hawkins,  743. 

Deposit  of  money  in  bank,  subject  to  order  of  other  party,  when  not 
sufficient.     Roland  v.  Roland,  825. 

Estoppel  by  conduct  from  taking  advantage  of  delay  in.     Studdard  v 
Hawkins,  743. 

Evidence  without  plea  of,  when  admissible.    Langdale  v.  Bowden,  324. 

Excused  by  conduct  or  declaration  that  it  will  be  refused.     MiUer  v. 
Watson,  29. 

Stranger  has  no  right  to  redeem.    One  with  an  interest  is  not  a  stranger. 
Loftis  V.  Alexander,  349. 

Unnecessary  where  party  put  it  out  of  his  power  to  comply  with  con- 
tract.    Pearson  v.  Home,  453. 
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THREAT.     See  Injunction. 
TIMBER. 

Injunction   against  use  of  timber  for  turpentine,   on  plaintiff  giving 

bond,  when  no  error.    Alford  v.  Share  Lumber  Co,  231. 
Lease   duly  executed  and   recorded,   what  title   superior   to.     Rowe  v. 

Henderson  Natxil  Stores  Co,  318. 
Lease  with  stipulation  for  extension  on  giving  notice  six  months  before 

expiration,  rights  of  lessee  and  his  assigns  under,  without  new 

consideration.     Houston  v.   Chattahoochee  Lumber   Co,    146. 
Mistake  mutual,  in  not  excepting  timber  from  conveyance,  reformation 

of  writing  for.    Eight  V.  Gaskinf  379. 
Nonsuit  ih  action  of  trespass  in  cutting  and  carrying  away,  error  here. 

Shippen  Lumber  Co,  v.  Miller,  338. 
I^lty,  growing  timber  is.     Deed  thereto  must  be  attested  with  same 

formality  as  conveyance  of  land.     Kimbrell  v.  Thomas,  147. 
Realty,  standing  timber  is.    Lane  v.  Lodge,  93;  Smith  v.  Padrosa,  487. 
Reasonable  time  for  cutting  and  removing,  where  conveyance  states  no 

time.    Howell  v.  Clements,  441. 
Recorded  lease,  subsequent  purchasers  from  lessor  take  subject  to  rights 

of  lessee  and  assigns  under.     Houston  v.  Chat,  L,  Co,  146. 
Title  by  administrator's  deed  superior,  where  taken  without  notice  of 

deed  made  by  intestate  72  years  before.     Rowe  v.  Henderson 

Co,  318. 
Trespass  by  cutting,  no  injunction  against,  on  insufficient  evidence  of 

title  or  possession.     Lambert  v.  Shelfer,  734. 
Trespass  by  cutting;    non-liability  of  vendee  for  tort  of  independent 

contractor.    Oress  v.  Roberts,  795. 
Trespass  by  working  on  trees  for,  evidence  did  not  support  petition  for 

injunction  against.    Lewis  Mfg    Co,  v.  Davis,  599. 
Trespasser    solvent,   when    no    obstacle    to    injunction    against   cutting- 

Kimbrell  v.  Thomas,  146. 
TIME.    See  Contract. 

TIME,  REASONABLE.     Howell  v.  Clements,  441. 
TITLE.    See  Deed;  Ejectment;  Office, 

Administrator's  deed  and  immediate  possession,  without  notice  of  prior 

deed  by  intestate,  superior  title.     Rowe  v.  Henderson  Co,  318. 
Administratrix  took  deed  to  herself  individually,  impressed  with  equity 

in  favor  of  estate.     McCranie  v.  Hutchinson,  792. 
Bankrupt's  exemption,  title  to,  acquired  by  purchaser  from  him  without 

notice  of  intent  to  defraud.     Pincus  v.  Meinhard,  365;  Taylor 

Co.  V.  Williams,  581. 
Burden  of  proof  of  superior  title.    Johnston  v.  Palmetto,  566. 
Cloud  on;  cancellation  in  equity.     Smith  v.  Burrus,  10;  Miller  y.  Wat- 
son, 29;  Rountree  v.  Rentfroe,  290;  Cowart  v.  Aycock,  432. 
Common  grantors,  unnecessary  to  prove  title  in.     Walker  v.  Steffes, 

620. 
Corporation's   power   to   acquire   and    hold   land,   where   not   expressly 

conferred  in  its  charter.     Kohlruss  v.  Zachery,  625. 
Creditors  stood  as  purchasers,  as  to  validity  of  title  taken  by  them  to 

settle  debt.     Hinesle**  ^   f^**>toart,  9. 
60 
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TITLE— continued. 

Declaration  against,  inducing  another  to  buy;   statement  no  authority 

for  such  conclusion.     Whatley  y.  Marshall,  155. 
Descriptio  persons,  by  addition  of  official  character  to  name  of  person 

taking  title.     McCranie  v,  Hutchinson,  794. 
Equitable  petition  alleging  such  title  as  would  support  decree  for  some 

relief,  error  in  dismissing.    Wade  v.  Wade,  62. 
Estoppel  of  remaindermen  did  not  result  from  order  of  court  for  sale, 

and  trustee's  deed.     Wadley  v.  LeCato,  179. 
Exemption    in    bankruptcy;    title    in    bankrupt;    possession    in   trustee 

until  property  set  apart.    Pincus  v.  Meinhard,  372. 
Family  agreement  for  division   and  distribution  of  land,  effect  of,  as 

to  estate  conveyed.     Allen  v.  Lindsey,  648. 
Fee    simple,    without   condition,    taken   under   this    deed.      CHlreath   t. 

Oarrett,  688,  690. 
Fraud  as  bar  to  prescription,  collateral  attack  for,  when  not  supported. 

Stewart  v.  Jones,  68,  71. 
Good   and   sufficient  title .  may  be  one   not  satisfactory  to  the   buyer. 

Parker  v.  Btuhhs,  47.    See  catchword  "Marketable,**  infra. 
Husband  or  wife,  admissibility  of  testimony  on  issue  of  title  to  land  in. 

Taylor  v.  Broum,  797. 
Injunction,  evidence  of  title  as  governing  grant  or  refusal  of.    Lambert 

V.  Shelf er,  734;  Martin  v.  S,  A.  L.  Ry,  807. 
Joint  demise  in  ejectment  must  be  supported  by  evidence  of  title  and 

right  oi  entry  in  each  lessor.    Deuhler  v.  Hart,  773. 
Lease  of  timber,  duly  executed  and  recorded,  when  not  effective.    Rotce 

v.  Henderson  Naval  Stores  Co,  318. 
Limitation  or  condition  on;   deed  construed  according  to  intention  df 

parties.     Oilreqth  v.  Garrett,  688,  690. 
Marketable,  vendee  of  land  entitled  to.    Miller  y,  Watson,  33. 
Note;    title   of   holder   not    inquired    into,   unless   necessary   for   what 

purposes.    Miles  v.  Bank  of  Harlem,  498. 
Office,  title  to,  determined.    Milton  v.  Mitchell,  614.    Salary  is  incident 

to,  and  belongs  to  inciunbent.    Johnson  V.  Brooks,  791. 
Perfect  title  as  compared  with  good  and  merchantable.     Chray  v.  Lynn, 

296.     See  Miller  v.  Watson,  33;  Parker  v.  Stuhhs,  47. 
Possession  adverse,  admissibility  of  holder  to  prove.    Johnson  v.  Hayes, 

219. 
Possession  as  foundation  of  prescription.     Walker  v.  Steffes,  520. 
Possession,    how    evidenced;    continuity    rule;    tacking;    issue    of    fact 

.  from  timber  and  turpentine  operations.     Ih,  521. 
Possession  of  land;  evidence  insufficient.    Lambert  v.  Shelf er,  734. 
Possession,  testimony  of,  too  indefinite.    Rowe  v.  Henderson  Co,  321. 
Possession.     Vide  catchword  "Prescriptive,"  infra. 
Prescription   under   color;    admissibility   in   evidence   of   sheriff's    deed 

without  the  fi.  fa.     Com  v.  Ooodman,  25. 
Prescriptive;  bona  fides  of  possession;  husband's  knowledge  of  outstand- 
ing title  not  imputed  to  wife.    Stetcart  v.  Jones,  70. 
Prescriptive,  by  twenty  years  adverse  possession,  not  shown.     Martin 

V.  Seaboard  Air-Line  Railway,  807. 
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TITLE— continued. 

Prescriptive,  defined.     Walker  v.  Steffea,  620. 

Prescriptive,  inchoate;  transfer,  and  tacking  of  possessions.     It,  622. 

Prescriptive  right  to  pond  back  water,  when  not  lost  by  abandonment 

or  nonuser.    Monroe  v.  Esiee,  729. 
Prescriptive,  under  color  of  return  setting  apart  year's  support  (though 

excessive),  prevailed  in  this  case.    Stewart  v.  Jones,  68. 
Prescriptive,   under  color;    possession   as  basis,   how  evidenced;    inter- 
ruption of  continuity  of  possession.    Walker  v.  Steffea,  521. 
Processioning  not  available  as  a  proceeding  to  try  conflicting  claims  of 

title  to  land.     Wheeler  v.  Thomas,  598. 
Railroad  right  of  way,  deed  to,  construed.     Additional  land  for  side- 
track not  authorized  by  grant.     Martin  v.  8.  A,  L.  Ry,  807. 
Remainder  interest,  order  for  sale  and  deed  of  trustee  did  not  prevent 

remaindermen  from  recovering.     Wadley  v.  LeCato,  179. 
Reservation  of,  in  note  for  price  of  property  sold;  no  siunmary  fore- 
closure as  mortgage,  even  by  agreement.    Wynn  v.  Tyner,  765. 
Reservation   of,   until   payment  of  note   for  price   of   article   sold,   by 

separate  instnunent.     Thomaeon  v.   Moore,  341,  342. 
Security  for  debt,  conveyance  of  land  as.    See  Deed. 
Trespass,   no   injunction   against,   on    insufficient   evidence   of   title   or 

possession.     Lambert  V.  Shelf er,  734. 
Trustees,  legal  title  m  fee  vested  in  executors  appointed  as.     Wadley 

V.  LeCato,  178. 
Trustee  substituted  by  order  of  court  took  no  title  to  remainder  estate 

of  children  of  cestui  que  trust.    76.  179. 
trustee,  title  placed  in  executor  as.    Deuhler  v.  Hart,  773. 
Warranty,  eviction  or  equivalent  disturbance  by  paramount  title  must 

appear,  to  show  breach  of.    Brooke  v.  Winklea,  732. 
Warranty  of  title  to  land;  what  necessary  to  recovery  for  breach.    76. 
TORT.     See  Damages  ;  Negligence;  Trespass;  Trover. 
Action  by  administrator   distinct   from   that  of  widow  for   homicide. 

Plea  in  abatement  or  in  bar  not  good.    Spradlin  v.  Ga.  Ry,  Co. 

676. 
Action  by  widow  for  homicide  not  barred  by  judgment  in  suit  begun 

by  decedent  and  continued  by  his  administrator.     Ih. 
Agenfs  liability  for,  in  his  capacity  as  agent.    Owens  v.  Nichols,  478; 

Trippe  v.  Bell,  782. 
Common-law  and  statutory  causes  of  action  for,  distinct.    Spradlin  v. 

Georgia  Railway  do.  Co.  576. 
Initial  carrier  that  sold  ** through**  ticket  not  assumed  to  be  liable  for 

tort  of  second  carrier.    So.  Ry.  Co.  v.  Broton,  668. 
Lawful  power  or  authority  wrongly  exercised  is.     L.  d  N.  R.  Co.  v. 

Jackson,  644. 
Partner's  suit  against  members  of  preceding  partnership  stated  case  of. 

Callaway  v.  Pearson,  640,  641. 
Settlement,  suit  as  on  contract  of,  was  demurrable;   and  amendment 

not  allowable.    Cox  v.  Oa.  R.  dc.  Co.  632. 
TRADE  NAME.    Right  to  exclusive  use  of,  not  shown  by  facts,  no  in- 
junction issued.    Oood  Samaritans  v.  Mack,  836. 


Digitized  by 


Google 


948  ^^^  (139 

TRAVERSE.    See  Oamishment. 
TREASURER.     See  County, 
TRESPASS.     See  Negligence;  Timber. 

Agent's  individual  liability  for,  though  acting  for  other  person.    Otoen* 

V.   Nichols,  478. 
Attorney's  fees  recoverable  in  suit  to  restrain  repeated  trespasses  com- 
mitted in  bad  faith.     Stovall  v.  Caverly,  243. 
Entering  on  land  and  threatening  and  intimidating  employees,  one  act 

of,  authorizes  injunction.     Culpepper  v.  Cunningham,  89. 
Injunction  against,  not  granted  on  insu£Scient  evidence  of  title  or  pos- 
session.    Lambert  v.  Shelfer,  734. 
Injunction  against,  when  granted.    Kimbrell  v.  Thomas,  146. 
Processioners'  return,  invasion  after  judgment  establishing  line  marked 

by,  is  trespass.     Stcvall  v.  paverly,  243. 
Solvency  of  defendant,  when  no  obstacle  to  injunction  against  cutting 

timber.     Kimbrell  v.  Thomas,  146. 
Threat  to  continue,  as  ground  for  injunction.    Culpepper  v.  Cunningham^ 

89;   Kimbrell  v.  Thomas,  146. 
Timber  cutting;   non-liability  of  vendee  for   tort  of   independent  con- 
tractor;  admissibility  of  testimony.     Cfress  v.  Roberts,  795. 
Timber  cutting;  nonsuit  error  here.    Shippen  v.  Miller,  338. 
Timber   operation,    evidence    did    not   support    petition    for    injunction 

against.    Lewis  Mfg,  Co,  v.  Davis,  699. 
TRIAL.     See  Action;  Amendment;  Charge  of  Court;  Evidence;  Oamish- 

ment;  Judge;  New  Trial;  Nonsuit;  Pleading;  Verdict;  Witness, 
Absence  of  attorney  for  claimant,  when  no  error  in  proceeding  with  trial 

in.    Crawford  v.  Crawford,  68. 
Error  in  adjudging  no  right  to  recover,  before  trial,  on  statement  of 

counsel  that  his  case  was  as  shown  in  other  case  just  tried. 

Rodgers  v.  McOuoirk,  664. 
Reopening   of   case   to   receive    testimony,   in   discretion   of   the  court. 

Seaboard  Air-Line  Railway  v.  Johnson,  471. 
Waiver  or  estoppel  by  proceeding  to  try  without  formal  joinder  of  issue; 

not  where  objection  timely  raised.    Thompson  v.  Fain,  311. 
TROVER. 

Action,  nature  of,  not  changed  to  assumpsit  by  right  to  take  verdict 

for  property  or  its  value.    Harper  v.  Jeff^rs,  762. 
Attachment  for  purchase-money,  with  dismissal  of  levy,  not  admissible 

in  later  action  of  trover.     Coley  v.  Dortch,  240. 
Bail  process,  error  in  refusing  to  discharge  from  imprisonment  under. 

Harper  v.  Jeffers,  756.     But  no  discharge  on  habeas  corpus, 

before  judgment  reversed  or  set  aside.     Harper  y.  Terry,  763. 
Bond  for  forthcoming  of  property  not  to  be  considered  as  admission,  on 

hearing  of  demurrer,     lb,  761. 
Conversion,  agent's  liability  for,  where  conmiitted  in  his  capacity  as 

agent.     Trippe  v.  Bell,  782. 
Conversion,  error  in  nonsuiting  action  for.    Howard  y.  Senoia  Mills,  461. 
Conversion,  proof  of,  when  unnecessary.    Coley  y.  Dortch,  239. 
Demand  before  suit,  when  not  necessary.     Vaughn  y.  Wright,  736. 
Description   of   property  insufficient   in   affidavit   for   bail.     Harper  y. 

Jeffers,  766. 
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TROVER— contwiied. 

Hire  not  recoverable  in  addition  to  highest  value.    Langdale  v.  Bowden, 

324.     Or  to  exceed  interest.     Tkomason  v.  Moore,  341,  342. 
Lies  for  conversion   of  every  species  of  personal   property  subject  to 

private  ownership,  etc.     Vaughn  v.  Wright,  736. 
Lottery  prize,  when  no  recovery  of.     Garland  v.  Isbell,  34. 
Money  sued  for;  what  description  suffices.     Harper  v.  Jeff  era,  766. 
Possession  as  agent  of  another,  defendant  holding,  subject  to  action. 

Coley  V.  Dortch,  239. 
Property,  what  things  constitute,  that  may  be  recovered  in.     Vaughn  v. 

WHght,  737. 
Recovery  both  of  highest  proved  value  and  of  hire  not  allowable.    Lang- 

dale  v.  Bowden,  325. 
Recovery,  on  election  of  money  verdict,  could  not  exceed  unpaid  balance 

of  debt  and  interest.    Thomason  v.  Moore,  341,  342. 
Supersedeas  of  judgment  leaves  matter  in  statu  quo.     No  release  of 

defendant  pending  writ  of  error.     Harper  v.  Terry,  763. 
Tax  receipts,  lies  to  recover.     Vaughn  v.  Wright,  736. 
Tender  of  cash  payment  and  notes,  admissible  testimony  of,  to  show 

right  of  recovery.    Langdale  v.  Bowden,  324. 
Value  to  plaintiff  sufficient,  though  no  commercial  value  in  property  to 

be  recovered.     Vaughn  v.  Wright,  736. 
TRUST  AN;p  TRUSTEE.     See  Bankruptcy. 

Continuing,  right  to  proceed  for  money  had  and  received  does  not  alone 

constitute.     Wheeler  v.  Wheeler,  606. 
Deed  here  created  no  trust  estate.    Walker  v.  Walker,  648. 
Division  of  estate  on  theory  of  executed  trust,  denied.    In  re  Dougan, 

361. 
Executed  as  to  heir  sui  juris.    Deuhler  v.  Hart,  776. 
Executory,  trust  remained,  until  what  event.     Wadley  v.  LeCato,  178. 
Executory,  luider  will;  executed  only  on  death  of  trustee:   "for  herself 

and  her  children  bom  and  to  be  born."    In  re  Dougan,  361. 
Express  trust  not  created  in  parol.     Wheeler  v.  Wheeler,  604. 
Express  trust  not  shown  by  evidence.     Ih. 
Guardian's   investment  of  ward's  fund   in   land;    equitable   petition  to 

declare  trust  therein,  when  too  late.     Bennett  v.  Bird,  26. 
Laches  as  bar  to  action  to  declare  trust  in  land,  over  twenty  years  after 

settlement   by  guardian.     Ih, 
Limitation,    fraudulent    concealment   by   trustee   may   prevent   bar    of. 

Duty  of  diligence  to  discover.     Ih,  27. 
Remainder,   adoption  of  married  woman's  act  of   1866   did  not  affect 

trust  in.     Wadley  v.  LeCato,  178. 
Remaindermen  could  recover  notwithstanding  order  for  sale  and  deed 

by  trustee.    Ih.  179. 
Substituted  trustee  for  woman;    order  of  court  not  broad   enough   to 

make  appointee  trustee  for  her  children.     Ih.  178. 
Title  in  fee  vested  in  executors  appointed  as  trustees  by  will;  duties  that 

devolved   on    them.     76. 
Title  placed  in  executor  as  trustee,  demise  in  ejectment  in  name  of 

executor  not  available.     Deuhler  v.  Hart,  774. 
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TRUST  AND  TRUSTEE— <*onftntted. 

Title  taken  by  widow  as  trustee  was  naked  legal  title.    /&.  775. 

Title  to  remainder  estate  of  children,  substituted  trustee  did  not  acquire, 

by  order  of  court.     Wadley  v.  LeCato,  179. 
ULTRA  VIRES.     See  Corporation;  Municipal  Corporation;  Officer, 
UNDUE  INFLUENCE.    See  Pleading, 
UNITED  STATES  COURT. 

Attorney  collected  money  not  under  process  of,  bankruptcy  proceeding 

having  been  withdrawn.    Phillips  d  Crew  Co,  v.  Jones,  160. 
Equitable  relief  not  obtained  in,  that  State  court  could  not  grant.    Field 

V.  Brantley,  440. 
USUTIY. 

Deed  to  secure  debt,  attack  on,  in  same  action  where  specific  performance 

prayed  of  contract  in  bond  to  reconvey,  when  not  allowable. 

Hand  Trading  Co,  v.  Chason,  156,   168. 
Deed  void  for,  or  not.    Davis  v.  Bawfc,  714. 
VALUE.     See  Carrier;  Damages;  Evidence;  Trover, 
VARIANCE.     See  Pleading;  Processioning, 
VENDOR  AND  \T:NDEE.     See  Deed;  Sale;  Title;  Trover. 

Action  for  agreed  value  of  walls  to  have  been  erected  as  part  of  price 

of  land  sold  did  not  lie.     Busbee  v.  Chapman,  19. 
VERDICT.     See  Damages;  Trover, 

Coercion   of  verdict,   action   of   court  did  not  amount  to.     Wooten  v. 

Solomon,  433. 
Construed  reasonably,  and  not  avoided  except  from  necessity.     Siexcart 

V.  Blalock,  45;    Mayor  dc,  v.  Stemhridge,  692,  693. 
Direction  of,  error,  except  on  terms  stated  in  code.     Shaw  v.  Prohasco, 

481. 
Direction   of,   error,   in   action   for  homicide  of  trespasser  on   railroad. 

JVright  V.  Southern  Railway  Co,  448. 
Direction    of,    error,    in    action    for    injury    by   motor-car.      Fielder   v. 

Davison,  510.     Dissent,  519. 
Direction  of,  error,  in  favor  of  second  year's  support.    Martin  v.  Chissert, 

693. 
Direction  of,  error,  in  suit  by  heirs  for  money  received  in  trust  for  their 

use.     Wheeler  v.  Wheeler,  604. 
Direction  of,  error,  on  issue  of  fraud,  etc.,  in  transaction  of  husband 

and  wife.     Cray  v.  Collins,  776. 
Direction  of,  error,  on  opinion  of  witness  of  value.     Southern  Railway 

Co,  V.  Lowe,  362. 
Direction  of,  for  defendant  in  suit  for  specific  performance  of  bond  to 

reconvey  title  to  land.     Hand  Trading  Co.  v.  Chason,  156. 
Direction   of,   for   recovery   of   land   by   remaindermen    in   trust  estate. 

Wadley  v.  LcCato,  177,  180. 
Direction  of,  for  recovery  of  land,  on  lis  pendens,  when  proper.    Whatley 

V.  Marshall,  149. 
Direction  of,  not  error,  instead  of  nonsuit  or  dismissal  ex  mero  motu, 

on  issue  of  paj-ment  or  tender.     Roland  v.  Roland,  825. 
Direction  of,  not  reversed,  in  absence  of  brief  of  evidence,  specific  as- 
signment of  error,  etc.     White  v.  Little,  624. 
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VERDICT— continued. 

Direction  of,  proper,  against  plea  of  failure  of  ooneideration  of  note 

sued  on  here.     Miles  v.  Batik  of  Harlem,  498. 
Direction  of,  proper  in  action  to  recover  land.    Johnson  v.  Hayes,  210. 
Direction  of,  proper  in  favor  of  landlord  against  tenant  at  suflferance, 

on  facts  appearing.     Crawford  v.  Crawford,  395. 
Direction  of,  proper,  to  probate  will.     Field  v.  Brantley,  438. 
Direction  of,  proper,  where  case  made  out,  and  no  evidence  in  support 

of  defense.     Parrish  v.  Croahy,  209. 
Direction  of,  proper,  where  demanded  by  evidence  with  all  reasonable 

deductions,  etc.    Benson  v.  Marietta  Fertilizer  Co,  691. 
Direction  of,  proper,  where  no  material  conflict  that  wife's  deed  was 

made  to  secure  husband's  debt.     Rountree  v.  Rentfroe,  290. 
Framing  of,  by  judge,  on  general  finding  by  jury,  when  not  erroneous. 

Morgan  v.  Coleman,  459,  460. 
Interest  as  part  of  damages  found  separately,  jury  may  be  retired  to 

rewrite  verdict.     8,  A,  L.  Ry,  v.  Howe,  429. 
Reasonable  intendment  given;  interest  as  part  of  damages  found  separ- 
ately.    76.;  Mayor  do.  v.  Stembridge,  692,  693. 
Reasonable  intendment  given  to  finding  of  named  amount  on  trial  of 
traverse  of  garnishee's  answer.     Whaley  v.  Kear,  16. 
VOTE.    Illegal  to  buy  or  sell.    Ew,  Bank  v.  Henderson,  260. 
VOTER.     See  Registration  of  Voters. 
VOUCHING  INTO  COURT. 
Judgment  against  primary  defendant,  effect  of,  upon  vouchee.     Charles- 
ton Ry.  Co.  v.  Union  Warehouse  Co.  20. 
Liability  over  not  determinable  in  advance  of  original  suit.     No  pro- 
vision   for   relieving   vouchee   from   obligation   to   defend,   and 
discharging  him,  as  on  void  avouchment.     Charleston  Ry.  Co. 
V.  Union  Co.  20. 
Party  to  suit  must  vouch;  sufficiency  of  notice.    Brooks  v.  Winkles,  732. 
WAIVER.     See  Contract;  Estoppel;  Homestead  and  Exemption;  Insur- 
ance; Jurisdiction;  Trial. 
Disqualification  of  juror  by  relationship,  if  known,  waived  by  not  ob- 
,  jecting.     Miller  v.  State,  716. 

Tender,  waiver  of,  by  conduct  inducing  delay.    Studdard  v.  Hawkins,  743. 
Wan  ant   to  evict   tenant,   omission    in   direction   of,   waived   by   filing 
counter-affidavit.     Crawford  v.  Crawford,  399. 
WAREHOUSE.     See  Railroad. 
WAREHOUSE   RECEIPT.     Conversion   by   delivering  cotton   to   another 

than  holder  of.     Trippe  v.  Bell,  782. 
WARNING.     See  Master  and  Servant;  Negligence. 
WARRANT.     See  Arrest;  Distraint;  Landlord  and  Tenant. 
WARRANTY. 

Nonsuit  in  action  for  breach  of,  when  proper.    Brooks  v.  Winkles^  732. 
Title  to  land,  breach  of;  eviction  or  equivalent  disturbance  under  para- 
mount title  must  appear.     /&. 
Vouching  of  warrantor,  so  as  to  conclude  him  by  judgment,  what  in- 
sufficient for.    Ih, 
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WATER. 

Diversion  from  street  to  private  property,  liability  in  damages  from. 

Mayor  do.  of  Milledgeville  v.  Stenihridgey  692. 
Diversion,  liability  in  damages  for  injury  to  land  by.    L.  di  Tf,  R,  Co, 

V.  Jackson,  644. 
Diversion    of    natural    flow,    creating   nuisance;    damages    recoverable. 

Atlantic  Coast  Line  R,  Co,  v.  Knapp,  422. 
Easement,  no  forfeiture  shown  by  abandonment  or  nonuser.     Monroe  v. 

Estes,  729. 
Electrical  transmission,  condemnation  of  easement  for,  when  restrained. 

Strihbling  v.  Georgia  Ry,  do,  Co,  676.    When  not.    Beuchler  v. 

Georgia  Ry,  dc.  Co,  724. 
Flowage  backward,  rights  as  to.    76.  676,  726;  Monroe  v.  Estes,  729. 
Mill-dam,  right  to  raise  height  of  water  by  repair  of,  to  stop  leakage. 

Ih,  729. 
Navigable  stream,  what  is  not.    Brantley  v.  Lee,  600. 
Nuisance,   hydro-electric  works  under  lawful  authority  not  summarily 

abated  as.     Central  Georgia  Power  Co,  v.  Ham,  669. 
Prescriptive  right  to  pond.    Monroe  v.  Estes,  729. 
WIDOW.     See  Dower;  Homestead;  Year's  Support. 
WILL.     See  Administrator  and  Executor, 
Caveat  to  probate,  pendency  of  suit  to  cancel  will  and  restrain  probate 

is  no  ground  for.     Field  v.  Brantley,  437. 
Election,  devisee  who  is  also  vendee  in  deed  not  put  to;  he  may  claim 

imder  will  and  deed.    Johnson  V.  Hayes,  218. 
Estates  created  by,  in  daughters  and  to  their  children  in  remainder. 

Trustee's  title  and  duties.     Wadley  v.  LeCato,  177. 
Estoppel  of  legatees  from  claiming  reversion,  by  satisfaction  of  judg- 
ment in  their  favor  against  executors.    Johnson  v.  Hayes,  219. 
Evidence,  not  wholly  irrelevant  m;    though  executor  not  required  to 

make  profert  of  will,  in  ejectment.     Deuhler  v.  Hart,  773. 
Executor  can  not  qualify,  if  he  be  ordinary  of  the  county  where  will  is 

probated.     Wilson  v.  Wilson,  771. 
Inheritance,  estate  not  taken  by,  when  disposed  of  by  wilL    Deuhler  v. 

Hart,  775. 
Intent  controls  in   referring  words  of  survivorship,  as  to  vesting  of 

remainder,  etc.    Sterling  v.  Huntley,  24. 
Jurisdiction  over  probate,  court  of  ordinary  has  original  and  exclusive. 

On  appeal,  limited.    Field  v.  Brantley,  439. 
Probate,  issue  on  application  for,  is  devisavit  vel  non;  no  issue  on  title 

of  testator.    /&. 
Probate   not  barred  by   agreement  of  children   and  prospective   heirs, 

before  death  of  testatrix,     /d.  437. 
Probate  proceeding,  jurisdiction  of,  in  clerk  of  superior  court,  where 

ordinary  disqualified.     Wilson  v.  Wilson,  771. 
Probate  proceeding   not  stayed  on  account  of  pending  suit  to  cancel 

will,  etc.     Field  v.  Brantley,  437. 
Eevocation  of  devise,  by  subsequent  deed  of  conveyance.     Johnson  v. 

Hayes,  218. 
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WILL — continued. 
Trustees  of  Jefferson  Academy  and  their  snecessors,  bequest  to,  was  not 

to   that  institution  in  trust  for  citizens  of  Jackson   county. 

Trustees  have  plenary  power.    Trustees  v.  Maddoa,  491. 
Trust  executory;  title  vested  in  trustee.    Wadley  v.  LeCato,  178. 
Trust   was   executory;    would   he   executed   only   on    death   of   trustee 

(mother)  for  children  to  be  bom.    In  re  Ddugan,  361. 
Undue  influence  as  ground  for  refusing  probate,  general  allegation  of, 

presents  no  issue.     Field  v.  Brantley,  437. 
Verdict  directed  for  probate,  no  error.    lb,  438. 
WITNESS.     See  Evidence, 

Absence  of,  no  ground  for  new  trial,  where  no  motion  to  continue  or 

postpone.     Seaboard  Air-Line  Ry.  V.  Johnson,  471. 
Absent,  when  no  ground  for  continuance.    Hammontree  V.  Hammontree, 

810. 
Agent  of  surviving  party  to  contract,  testimony  of,  was  not  as  to  trans- 
action or  communication  with  decedent.    Hall  v.  Eilley,  14. 
Competency,   preliminary  question   of,   decided  by  the   court.     Central 

Georgia   Power   Co,   v.   Comwell,.  1. 
Credibility,  instructions  to  jury  erroneous  without  proper  qualification 

as  to.     Ala.  R,  Co.  v.  Brock,  248;   Nash.  Ry.  v.  Hubble,  300; 

Wright  V.  W.  d  A.  R.  Co.  343;  W.  d  A.  R,  Co,  V.  Davis,  394; 

City  of  Dalton  v.  Humphries,  656;   Nash,  Ry.  V.  Pope,  590. 
Death,  incompetency  from.     Defendant  saw  note  in  possession  of  other 

defendant  in  lifetime  of  deceased  payee.     Wall  v.  Wall,  270. 
Death  of  contracting  party,  as  affecting  competency  of  witness  to  prove 

contract.    Crawford  v.  Wilson,  654. 
Death  of  contracting  party  did  not  render  testimony  of  surviving  party 

and  her  husband  incompetent.    Hall  v.  Hilley,  13. 
Death   of   contracting   party   rendered    plaintiff's    employee,    who   wit- 
nessed contract,  incompetent.     Sherman  V.  Lane,  781. 
Expert,  as  to  value  of  land;  estimate  on  improper  basis  excluded  on 

motion.     Central  Georgia  Power  Co.  v.  Stone,  417. 
Expert,   hypothetical   question   to;    improper  to   ask   if  he  has  heard 

evidence,  and  his  opinion  thereon.     So,  Bell  Tel,  Co,  v.  Cov- 
ington, 667. 
Expert,  qualification  of,  by  experience.    Weight  of  opinion  is  for  jury. 

Ala.  R.  Co.  V.  McKenzie,  410. 
Husband  of  surviving  party  to  contract  was  not  incompetent  because 

of  death  of  other  party.    Hall  v.  Hilley,  13. 
Impeachment  by  previous  contradictory  affidavit.     Owens  v.  State,  92. 
Interested  in  result,  husband  of  surviving  party  to  contract  held  not 

incompetent  as.     Hall  v.  Hilley,  13,   14. 
Money-rule  contest,   competency  of   defendant   in   fi.   fa.   on,  to  prove 

payment  of  distress  warrant.    Stewart  v.  Blalock,  45. 
Non-expert,  basal  facts  for  opinion  of,  must  appear.    Owens  y.  Nichols, 

475. 
Non-expert,  competency  of  opinion  by,  touching  market  value  of  land. 

Central  Georgia  Power  Co.  v.  Comwell,  1. 
Non-expert,  opinion   of,  not  admissible  without  sufficient  statement  of 

facts  on  which  it  is  based.     Logan  y.  Hope,  589. 
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WITNESS— con«tnti€<f. 
Non-production  of  phjsieum,  wliat  teatimony  received  in  explanation 

of.     Morgan  County  Y.  Glass,  415,  416. 
Objection  to  competency  may  be  taken  when.    HaU  v.  HUley,  13. 
Opinion  of  expert   (attorney)   as  to  reasonable  fee  does  not  bind  jnry. 

Shato  V.  Prohasco,  482. 
Opinion  of  value  of  land,  admissibility  of.    Matters  considered  as  basis. 

Central  Oa,  Co.  V.  Stone,  416,  417. 
Opinion  of  value  of  land  not  excluded  because  of  things  affecting  cred- 
ibility.    76. 
Reopening  of  case  to  receive  testimony  of,  in  discretion  of  the  court. 

Seaboard  Air-Line  Ry,  V.  Johnson,  471, 
WORDS  AND  PHRASES. 

''At  her  death;''  deed  construed.     Sterling  v.  Huntley,  23. 

*" Baggage/'  samples  of  goods  for  selling  are  not;  but  may  be  so  treated 

by  carrier.    Southern  Railway  Co.  v.  Dinkins  do.  Co.  332. 
"Base  or  determinable  fee"  created  by  lease  in  perpetuum.    Penick  v. 

Atkinson,  649,  651. 
"Bill  of  sale/*  title-reservation  note  is  not.     Wynn  v.  Tyner,  768. 
"Blind  tiger,"  meaning  of,  not  confined  to  secret  selling  of  liquor.    It 

may  apply  to  place,  seller  or  device.    It  is  a  colloquial  or  slang 

expression.     Thompson  v.  Simmons,  845,  847. 
"Bridge,"  approaching  embankment  part  of.     Morgan  Co.  v.  Glass,  415. 
"Broker**  defined.     Commission,  when  earned.    Payne  V.  Ponder^  286. 
"Burden  of  proof**  defined.     Central  Ry.  Co.  v.  Stiles,  49. 
"Business/*     See  catchword  "Peddling,"  infra. 
"Condition**    and   "obligation**   used   as   denoting   same   thing,   not   in 

technical  sense.     Self  V.  Billings,  405. 
"Conversion**  by  carrier  of  goods.    Ala.  R.  v.  McKenzie,  410. 
**  Corporate  purpose,"  acquisition  of  land  for  park  included  l^.     City 

of  Quitman  v.  J  elks,  238. 
"County   funds,**   moneys   from    sale   of  bonds   issued   to  build  court- 
house are.     Chattooga  County  v.  Megginson,  609. 
"Cruel  treatment/'  as  ground  for  divorce.     Miller  v.  Miller,  282, 
"Dangerous    instrumentality,"    automobile   not   classed   as.     Fielder   v. 

Davison,  509.     See  Williams  v.  Raper,  811. 
"Debt**  embraces  interest  as  well  as  principaL    Central  Bank  v.  State. 

58. 
"Disqualified,**  ordinary  absent  from  the  county  on  account  of  illness 

is.    In  re  Williams,  527. 
"Dying  without  issue**  referred  to  death  of  remainderman;  and  how 

construed.     Sterling  v.  Huntley,  21,  24. 
"Estate  at  sufferance/*     Crawford  v.  Crawford,  398. 
"Estate  on  condition/'  when  not  created.    Self  v.  BUUngs,  402. 
"Exemplary  damages,"  purpose  of  allowing.    L.  d  N.  R.  Co.  v.  Earl,  458. 
"For   his   clients/*     Contract   was   with   agent   individually;    not   with 

others  as  his  principals.    Pearson  v.  Home,  453. 
"Gaming  contracts;"   these   not  so  held.     Kilpatrick  v.   Richter,  643: 

Daniel  v.  Reeves,  646. 
"Good  and  merchantable  titles**  and  "perfect  titles."     Gray  v.  Lynn, 

296. 
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WORDS  AND  PHRASES— conn'nwed. 

"Good  and  sufficient"  title  may  be  one  that  is  not  "eatiafa^tory**  to  the 
buyer.     Parker  v.  Stuhhs,  47. 

"Illegal  and  immoral  consideration,"  political  influence  to  procure 
votes  is.     Exchange  Bank  v.  Henderson,  260. 

"Interest,"  rate  of,  payable  by  receiver  of  insolvent  State  depository. 
Central  Bank  v.  State,  65,  68. 

"Judicial  officer,"  in  Code,  §  957,  means  of  the  county  where  accusation 
found.     Weaiherly  v.  Beavers,  122,  123. 

"Laches,"  amounting  to  negligence  debarring  assertion  of  right,  de- 
fined.    Smith  v.  Burrus,  12. 

"Lease,"  original  and  technical  significations  of;  and  as  used  for  con- 
veyance of  base  fee.     Penick  v.  Atkinson,  651. 

"Market  value"  of  land.     Central  Ga,  Co.  v.  Stone,  419. 

"Misfeasance**  and  "nonfeasance**  of  agent.     Owens  V.  Nichols,  All. 

"Mortgage,"  title-reservation  note  can  not  be  treated  as,  though  parties 
so  agreed.     Wynn  v.  Tyner,  768. 

"Navigable  stream**  defined.    Brantley  v.  Lee,  602. 

"Necessary,"  in  Civil  Code,   §  2823.     Kohlruss  v.  Zachery,  626,  632. 

"Obligation."     See  catchword  "Condition,"  supra. 

"Ordinary  care**  in  operation  of  locomotive.  W,  d  A,  Co.  V,  Maynard, 
407. 

"Ordinary  care**  not  measured  by  the  care  exercised  by  **a  prudent 
railway  company."    Southern  Railway  Co,  v.  Hill,  654. 

"Partnership,"  definitions  and  tests  of.     Floyd  v.  Kicklighter,   136. 

"Peddling**  distinguished  from  "conducting  business,"  relatively  to 
taxation  of  disabled  Confederate  soldier's  employee.  Woodson 
V.  Paulk,  783. 

"Preponderance  of  the  evidence**  defined.     Central  Ry,  Co,  v.  Stiles,  49. 

"Presently**  meant  "now,  at  once,  immediately,"  not  "within  a  reason- 
able time."    Siuddard  v.  Hawkins,  746. 

"Private  obligation,"  in  Civil  Code,  §  3807.     Owens  v.  Nichols,  476. 

"Privileged  communication,"  admission  by  husband  to  wife,  overheard, 
not  excluded  as.     Williams  v.  State,  591. 

"Promptly,''  and  synonyms.    Jordy  v.  Dunlevie,  330. 

"Property,"  right  to  labor  and  to  contract  therefor  is.  Fortune  v. 
Braswell,   610. 

"Property**  that  may  be  recovered  in  trover.     Vaughn  v.  Wright,  737. 

"Reasonable  time**  for  removing  timber.     Howell  v.  Clements,  441. 

"Reasonably  safe,'*  as  applied  to  master's  furnishing  place  for  work. 
Betts  Co,  Y,  Hancock,  198.  City's  duty  as  to  streets  and  side- 
walks. City  of  Atlanta  v.  Hampton,  389;  Evans  v.  Atlanta, 
443. 

••Renewal  of  action**  after  nonsuit.  Atlantic  Coast  Line  Railroad  Co, 
V.  Knapp,  422. 

"Scope  of  business  or  employment,"  issue  as  to  servant's  acting  within. 
Fielder  v.  Davison,  511,  516. 

"Sell**  property,  broker  employed  to,  not  generally  required  to  convey, 
or  to  collect  or  guarantee  payments.     Payne  v.  Ponder,  288. 

"Settlement**  extinguished  right  to  lien.    Hinesley  v.  Stewart,  9. 
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WORDS  AND  PHRASES— oontinued. 
"Streets"    often    used    as    including    sidewalks,    touching    liability    for 

actionable  defects.     City  of  Atlanta  T.  Hampton,  391. 
"Sufferance,"  tenancy  at,  when  arises.     Crawford  v.  Crawford^  398. 
"Suit"  does  not  include  criminal  case.    Milton  v.  Mitchell,  617. 
"Switch-yard"  of  railroad.     Wright  v.  8o.  Ry.  Co   451. 
"Tenant  at  sufferance."     Crawford  v.  Crawford,  398. 
"Title  by  prescription"   defined.     Walker  v.  Steffes,  620. 
"Tort,"  a  violation  of  private  duty  arising  from  law  or  upon  contract 

express  or  implied.     Owens  v.  Nicjiols,  476. 
"Transaction  or  communication"  with  decedent,  testimony  of  conversa- 
tion did  not  relate  to.    Ball  v.  Eilley,  13,  14. 
"Undue  influence"  invalidating  testamentary  power.    Field  T.  Brantley, 

440. 
WRIT  OF  ERROR.    See  Praotioe  in  Supreme  Court. 
YEAR'S  SUPPORT. 

Administration  of  estate  not  essential  to  setting  apart  of.    MeArthur  v. 

Jordan,  307. 
Child  of  former  marriage  can  not  recover  distinct  interest  of  widow 

on  death  of  other  child.     Phillipa  v.  Atkinson,  740. 
Collateral   attack  for  fraud   in   setting  apart  excessive  amount,  when 

not  supported  after  seven  years.    Stewart  v.  Jones,  68,  71. 
Color  of  title  as  basis  of  prescription,  return  was.    Ih, 
Election  of  dower,  or  claim  of  year's  support,  when  should  not  be  forced 

before  decision  whether  land  is  part  of  estate  of  deceased  hus- 
band.    MoNair  v.  Brown,  71,  74. 
Homestead  retained  by  widow  for  many  years,  with  rents,  prevented  her 

taking  year's  support  after  homestead  expired.     Culpepper  v. 

Crane,  665. 
Second  application  for,  when  not  allowable  where  debts  are  to  be  paid. 

Martin  v.  Oaissert,  693. 
Separate  estates;  one  to  widow  and  child,  and  one  to  child  of  former 

marriage.    Phillipa  v.  Atkinson,  740. 


CORRECTION. 

In  136  Ga.,  at  bottom  of  page  886,  the  names  of  counsel  should  appear 
thus : 

Neel  d  Veel,  for  plaintiffs  in  error. 


John  jT.  Vorris,  contra. 
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